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Christopher Reitz

Caterpillar Inc

reiiz_christopher_ rn@cat.com

Re Caterpillar Inc

Incoming letter dated February 32012

Dear Mr Reitz

This is in response to your letter dated February 32012 concerning the

shareholder proposal submitted to Raytheon by Jobn Chevedden We also have received

letters from the proponent dated February 62012 February 72012 and February 13

2012 Copies of all of the correspondence on which this response is based will be made

available on our website at

For your reference brief discussion ofthe Divisions informal procedures regarding

shareholder proposals is also available at the same website address

Enclosure

cc John Chevedden

Sincerely

TedYu

Senior Special Counsel
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March 132012

Response of the Office of Chief Counsel

Division of Cornoration Finance

Re Catepillar Inc

Incoming letter dated February 32012

The proposal requests that the board undertake such steps as may be necessary to

permit written consent by shareholders entitled to cast the minimum number of votes that

would be necessary to authorize the action at meeting at which all shareholders entitled

to vote thereon were present and voting to the fullest extent permitted by law This

includes written consent regarding issues that our board is not in favor of

We are unablC to concur iii your view that Caterpillar may exclude the proposal

under rule 14a-8iX2 Accordingly we do not believe that Caterpillar may omit the

proposal from its proxy materials in reliance on rule 14a-8iX2

We are unable to concur in your view that Caterpillar may exclude the proposal

under rule 14a4iX3 We are unable to conclude that you have demonstrated

objectively that the proposal is materially false or misleading In addition we are unable

to conclude that the proposal is so inherently vague or indefinite that neither the shareholders

voting on the proposal nor the company in implementing the proposal would be able to

determine with any reasonable certainty what actions or measures the proposal requires

Accordingly we do not believe thai Caterpillar may omit the proposal from its proxy

materials in reliance on rule 14a-SiX3

Sincerely

Mark Vilardo

Special Counsel



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDIJTES REGARDING SIIAR HOLDER PRQPOSALS

The Division of Corporation Finance believes that its onsibilitywiti respect to

matters arising under Rule 14a-8 CFR24O.14a-81 as with other matters under the proxy

rules is to aid those who must comply with the rule by offering mfbrmal advice and suggestions

and to determine initially whether or not It may be appropriate maparticular matter to

recommend enforcement action to the Commission In connection with shareholder proposal

under Rule 14a-8 the Divisions staff considers the information fi thshed to itby the Company

in support of its intention to exclude the proposals from the Companys proxy materials as well

as any information furnished by the proponent or the proponents representative

Although Rule 14a-8k does not require any communications from shareholders to the

Commissions staff the staff will always consider mformatron concerning alleged violations of

the statutes administered by the Cônirnission including argument as to whether or not aàtivities

proposed to be taken would be violative of the statute or ride involved The receipt by the staff

of such information however should not be construed as changing the staffs informal

procedures andproxy review into formal or adversary procedure

It is important to note that the staffs and Commissiuæs no-action responses to

Rule 14a-8j submissions reflect only informal views The terminationsreached in these no-

action letters do not and cannot adjudicate the merits of companys position with respect to the

proposal Only court such as District Court can decide whether company is obligated

to include shareholder proposals in its proxy materials Accordingly discretionary

determination not to recommend or take Commission enforcement action does not preclude

proponent or any shareholder of acompany from pursu ng any rights he or she may have against

the company in court should the management omit the proposal from the companys proxy

materil
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F1SMA 0MB Memorandum M-O7-16

February 132012

Office ofChief Counsel

Division of Corporation Finance

Seourides and Exchange Commission

lOOFStreetNE

Washington DC 20549

Rule 14a-8 Proposal

Caterpillar Inc CAl
Written Consent

John Chevcdden

Ladies and Gentlemern

This responds to the February 32012 company recpiest to avoid this established rulO 14a.8

proposal

The Raytheon Company 2011 mmmI meeting proxy said that adting wrhtn consent would

give narrow majority ef shareholders ihe ability to remove and replace dkectors This is

one eceniple of Issues that our board is not invor ofthat is addressed in the 2012 rule 14a-8

proposals submitted to Raytheon and Caterpillar Raytheon and Caterpillar are incorporated in

the same state Delaware

Thus the 2011 Raytheon anisil meeting proxyrebuts the 2012 company claim regarding state

law i-Z and the two dependent company claims regarding accuracy i-3

This is to request that the Office of Chief Counsel allow this resolution to stand and be voted

upon in the 2012 proxy

Christopher Reitz Reitz_Christopber_M@cat.com



ce Pros Statement

arRaytheonSbereboldcr

lamplcaecdto hiviteycu to attend Raytheons 2011 Annual Meeting of Shareholders on Ilunday May26 2011 The meeting will be

old at 1100 a.m Eastern lime atibe Ritz-Canton Pntagen CIty 1251 Southilayes Street Arlington VirginIa 22201 Per your

ouvemence we are pleasedto ora1ive webcast audio only ofthemoetiig atwww.raythcon.comllr

This bocidetincludes formal notice of the meeting and the proxy statnent It also provides information on among ether things

.aythcons corporate governemc.theCompenys executive conqiensatlost program and the matters to be voted on dihe meeting lbs proxy

tetaneutreflecta Raytheons conimibuoutto strong gbvenance processes induding independent and active Board oversight accountability to

dare transparent diaclosum and compliance with complex and ehanging regulatory esponc

The Raytheoà Board ofDirectors cominitmaitto sound ad contànporary gcwemanoe is illusfratedby inanberofnewpracticcs

doptedinreccitycars We have implemented provisions thstpcrnik shareholders holding 25%ormore ofths Cu.1.uys common stock to

all special shareholder meeting We ensure that our compensation cc Itent meets robust hid idenccreiisens and we provide for

ac ciawbackofcxecudv.kiccntlvs cornpeinaticnmtho event ofbtatlostal financial misreporting We believe thatibese steps and other

pvernance practices outlined in this prow statement as well as our couqirehe niveexox4ivecdnp.t1on disclosure exhibit athoughtibi

nd proactive appaach to governance We encourageycu to learn more abortall ofour governance practicee by reading the proxy statement

nd visiting cur websltewww.raythecn.com

hock forward tosbaringinforniahon with ycu about Raytheon at the Miaial MetinC Whether or notycu plan to attend encourage you
ovate your prosy as soon as possible so that your shares will be i..iitvd at the meeting

Thankycu

Apo129 2011

Sincerely

WILLIAMH.SWAJSON
Clsafrman WalCKuaaJthw Officer

Page 3of 110
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Rule 14a4 Proposal December 1720111

anbelder Action by WrtenCoBsent

RBSOLVED .SthoIders zapzest that our boardóf directors undertake such steps as may be

necessary to ermit written consent by shareholders entitlàd to cast the minimum number of

votes that would be neceesary to authorize the action at meeting at which all shareholders

entitled to vote thereon were present and voting to the fullest extent permitted by law This

includes written consent regarding issues that our board Is net in thvor of

This proposal topin won m4jorily shareholder support at 13 major companies in 2010 This

included 67%-support at both Allstate and Sprint Hundreds of majorcompanies enable

shareholder action by written consent It would be best to adoptthis proposal In the least wordy

This written consent proposal is particularly Important because our company spent cxfra nwicy

to tilt the vote sgpln4 the 2011 proposal to enable shareholdeis to call special meeting In spite

ofmanagements extra money we still gave 49%-support to the special meeting proposal

The merit of this proposal should also be considered in the context of the opportunity for

additidmal iirçrovmnentin our companys 2011 reported corporate governance in order to make

our company more competitive

The Corporate Library an independent inveŁiment research finn ratedour company 1D with

High Governance Risk and Very High Concern in executive pay-$51 millionfor our ex
CEO James Owen

David Goode reltedto the Delta AirLines bankruptcy was still on our Executive Pay

Committee And Susan Schwab related to the Calpine Corporation bankruptcy was still one

third of our Public Policy Committee

David Calhoun received our highest negative votes -a walloping 24% Mr Calhowt was CEO
at one company and director at4 companies overextension concern Four of our directors bad

13 to 18 years longtenure independence concern Directors with 18-years tenure made up 67%
of our executive pay committee

Please encourage our board to respond positively to this proposal to initiate improved corporate

govnnco to mske our company more competitive

Shareholder Action by Written ConsentYes on



JOBN CHEVEDDEN

FISMA 0MB Memorandum MO716

February 2012

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Conunission

100 Street NE
Washington DC 20549

2Ruel4a-SPropesal

Caterpillar1ncCi
Writtan Consent

John Chevedden

Ladies and Gentleinen

This further responds to the February 32012 company request to avoid this established rule

14a-8 proposal

By carefully reading the outside opinion including page footnote it becomes clear that the

board can determine that adopting this pspoaal is either advisable ornot advisable Regardless

of the boards decision the board can then take steps to enable shareholders to cast an advisoiy

vote on this nile 14a-8 proposal

This is to request that the Office of Chief Counsel allow this resolution to stand and be voted

upon in the2012 proxy

Sincerely

renneth Steiner

3th Funk 4uukjj@catcóm



JOHN CIWVRTIWN

FISMA 0MB Memorandum M-O7-16

February 62012

Office of Chief Counsel

Division of Corporation Finance

Seewities and Exchange Cniisaion

lOOP SlreetNE

WiingtruDC 20549

Rule 14-S Pr.poial

Cateqriflarhc CAl
Written Consent

Jibn bevedden

Ladies and GentIeane

This responds to the February 32012 company request to avoid this established rule 14a-8

proposal

The rule 14a-8 proposal would need to be reworded to salvage the company argrunent To

salvage the company argunientihe second sentence of the proposal would need to have the first

two words w1bis includes omitted Then verb would need to be added after the period ofthe

second sentence to fit the company argument

In other words wThis includes would need to be removed from the second sentence Then

written consent would be altered to be the first words of the second sentence Plus averb

would need to be added after the last word the second sentence other words after of

It would be neccarary fbr the company to obtain the permiarionof the proponent in order frthe

company to reword the proposal Then the company would arguably be the co-sponsor of the

rule 14a-8 proposal

This is to request that ike Office of Chief Counsel aflow this reso1utio to stand and be votcd

upon in the2Ol2 proxy

Smcerely

cc

Kenndh Steiner

JoniFunk 4unlçjjcatcom



Rule 14a-8 Proposal Decomber 172011
3Shareholder Action by Written Consent

RESOLVED Shareholders request that our board ofdirectors undertake such steps as may be

necessary to permitwritten consent by shareholders entitled to cast the minininni number of

votes that would be necessary to authorize the action at meeting at whichall shareholders

entitled to vote thereon were present and voting to the fullest xtentpcrmfttcd by law This

includes written consent regarding issues tint our board is not in favor ot

This proposal topic won mgoaity shareholder support at 13 mjor companies in 2010 This

included 67%-support at both Allstate and Sprint Hundreds of mjor companies enable

shareholder action by written consent It would be best to adopt this proposal in the least wordy

mnnerpossible

This written consent proposal is particularly important because our company spent exa money
to tilt the vote against the 2011 proposal to enable shareholders to call special meeting In spite

ofmanagements extra money we still gave 49%-support to the special meeting proposal

The merit of this proposal should also be considered in the cOntext of the opportunity fur

additional improvement in our companys 2011 reported corporate governance in order to make

our company more ccmpetitive

The Corporate Liheary an independent investment research firmrated our company with

111gb Governance Risk mid Very High Concern in executive pay $51 million fur our cx-

CEO James Owens

David Goode relatedto the Delta Mr Lines bankruptcy was still on our Executive Pay

Committee And Susan Schwab rtJabd to the Calpine Corporation bankruptcy was still one-

third of our Public Policy Committee

David Calhoun received our highest negative votes walloping 24% Mr Calhoun was CEO
at one company aixi director at companies overextension concern Four of our directors had

13 to 18 years long-tenure independence concern Directors with 18-years tenure made up 67%

of our executive pay committee

Please encourage our board to respond positively to this proposal to initiate improved corporate

governance to make our company more competitive

ShareholderActhm.by Written ConsentYes



CATERPIllAR Caterpillar Inc

Corporate Secretazy

lOONEAdams Street

AS Building

Peoria IL 61629-6490

309-494.6632 phonó

309-494-1467 lax

eitzjthristopher_mcat.com

1934 Act/Rule 14a-8

February 2012

Via Electronic Mail

Office of Chief Counsel

Division of CorporatiOn Finance

U.S Securities and Exchange Commission

lO0FStreetNE

Washington D.C 20549

sharehok1erproosa1s2i.sc.gov

Re Caterpillar Inc Stockholder Proposal submitted by John Chevedden

Ladies and Gentlemen

This letter is submitted by Caterpillar Inc Delaware corporation Caterpillar or the

Company pursuant to Rule 14a-8j under the Securities Exchange Act of 1934 as amended

to noti1 the Securities and Exchange Commission the Commissionof Caterpillars intention

to exclude from its proxy materials for its 2012 Annual Meeting of Stockholders the 2012

Annual Meeting stockholder proposal the Proposal and statement in support thereof

received from John Chevedden the Proponent Caterpillar intends to file its definitive proxy

materials for the 2012 Annual Meeting on or about April 23 2012 Pursuant to Staff Legal

Bulletin No 141 November 2008 this letter and its exhibits are being submitted via email to

shareholderproposalsec.gov copy of this letter and its exhibits will also be sent to the

Proponent

Caterpillar hereby respectfully requests confirmation that the staff the Staff of the

Division of Corporation Finance will not recommend to the Commission that enforcement action

be taken if Caterpillar excludes the Proposal from its 2012 Annual Meeting proxy materials

pursuant to Rule 14a-8j2 and Rule 14a-8iX3 for the reasons set forth below

THE PROPoSAL

The Proposal includes the following language

21479684



RESOLVED Shareholders request that our board of directors undertake such

steps as may be necessary to permit written consent by shareholders entitled to

cast the minimum number of votes that would be necessary to authorize the action

at meeting at which all shareholders entitled to vote thereon were present and

voting to the fd1est extent permitted by law This includes written consent

regarding issues that our board is not in favor of

copy of the Proposal including its supporting statements is attached to this letter as

Exhibit copy of all correspondence with the Proponent regarding the Proposal is attached

tothisletterasExhibitB

ANALySIS

The Pronosal may be excluded oursuant to Rule 14a-Sil2 because implementation

of the Proposal would cause the Company to violate state Jaw

Rule 14a-8iX2 permits company to exclude a.stockholder proposal if implementation

of the proposal would cause it to violate any state federal or foreign law to which ills subject

The Company is incorporated under the laws of the State of Delaware For the reasons set forth

below and in the legal opinion regarding Delaware law from Richards Layton Finger PA
attached to this letter as Exhibit.C the Delaware Law OpiniOn the Company believes that the

Proposal is excludable under Rule 14a-8i2 because if implemented the Proposal would cause

the Company to violate the General Corporation Law of the State ofDelaware the DCCL
The Staff has previously concurred in the exclusion of written consent proposals under

Rule l4a-8iX2 on the ground that they would violate state law For example in ATT Inc

avaiL February 122010 the Staff concurred pursuant to Rule 14a-8iX2 in the exclusion of

proposal requesting that ATT take the necessary steps to permit shareholders to act by the

written consent of majority of the shares outstanding See also Merck Co Inc avail

January 29 2010 Bank of America Corporation avail January 13 2010 recon denied

February 11 2010 On another occasion however the Staff did not permit exclusion of

written consent proposal where the specific language of the proposal was different from that

found in the proposal where exclusion was permitted in Sprint Nexiel Corporation avail

March 2010 Sprint for example the Staff denied no-action request under Rule 14a-

8iX2 when the proposal included language providing for implementation to the extent

permitted by law

As demonstrated by the Staff positions discussed above the specific language of

written consent proposal is critical to an assessment of its validity under state law Here the

Proposal includes language that to the Companys knowledge and as of the date of this letter

has not previously been commented upon by the Staff in the context of Rule 14a-8 no-action

request Specifically the last sentence of the Proposal provides that includes written

consent regarding issues that our board iS not in favor of This sentence is significant to the

Rule i4a-8iX2 analysi for the reasons explained below

The sentence seeks independent authorization for stockholders tO act by written consent

on issues that the Companys board of directors the Board is not in favor of However the

2t47968.i



sentence is separate from and subsequent to the portion of the Proposal that authorizes written

consent only to the fullest extent permitted by law Thus the savings language of to the

fullest extent permitted by law contained in the first sentence of the Proposal serves to modify

only the preceding language in the first sentence The savings language does not however

modify the second sentence of the proposal Were the Proposal to be read such that the savings

language is interpreted to apply to the second sentence of the Proposal it would render the

second sentence of the Proposal as being without any meaning at all The most straightforward

reading of the second sentence of the Proposal is that it clarifies that the Proposal extends to

action by written consent regarding issues that the Board does not favor without regard to any

limitations on such actions imposed by law

So understood the sentence itself would require the Company to violate state law As the

Delaware Law Opinion explains to the extent that the Proposal purports to require the Board to

approve such corporate actions that the Board is not in favor of in order to enable the

stockholders to act by written consent with respect thereto the Proposal violates Delaware

law The conflict with state law occurs because the Proposal impernussibly infringes on

the Boards authority and obligation tO manage the business and affairs of the Company under

Section 14 1a of the General Corporation Law and ii the Boards ability and obligation to

exercise its fiduciary dunes Moreover the Proposal purports to enable stockholders to

unilaterally authorize the taking of certain corporate actions that under Delaware law must first

be recommended to the stockholders by the Board as there is no qualifying clause in the

Proposal limiting such actions to those permitted- by law For example under the DGCL prior

board approval or recommendation is required before stockholders can approve any amendment

to the certificate of incorporation or approve an agreement of merger or consolidation

Accordingly because the Proposal if implemented would cause the Company to violate

state law to which it is subject the Company may properly exclude the Proposal from its 2012

Annual Meeting proxy materials in reliance on Rule 14a 8iX2

The Pronosal may be excluded pursuant to Rule 14a-8i31 because at is materially

false ormisIeadin because it contains an inaccurate statement

Rule 14a-8iX3 provides that company may exclude stockholder proposal if the

proposa1 or supporting statement is contrary to any of the Commissions proxy rulesincluding

Rule 14a-9 In turn Rule 14a-9 prohibits solicitation by means of any proxy statement

containing any statement which at the tune and in the light of the circumstances under which it

is made is false or misleading with respect to any material fact or which omits to state any

material fact necessary in order to make the statements therein not false or misleading Further

in Staff Legal Bulletin No 148 September 15 2004 the Staff set forth its view that one

instance in which exclusion of proposal or supporting statement may be appropriate under Rule

14a-8iX3 is when a.company demonstrates objectively that factual statement is materially

false or misleading See The Al/state Corporalion avail February 16 2009 concurring with

the view that an independent chair proposal could be omitted in reliance on Rule 14a-8iX3

because statement in the proposal that standard of independence would be the standard

set by the Council of Institutional Investors which is simply an independent director is person

whose directorship constitutes his or her only connection to the corporation was materially false

and misleading See also ATTInc avail February 22009 same

2147968-1



In this case the Proposal is materially false or misleading because the language of the

Proposal indicates that stockholders would be able to take action regardless of board approval

regarding issues that our board is not in ftvor of This provision is materially thise and

misleading because state law generally disallows stockholders from exercising such authority

Rather Delaware law generally vests business management responsibilities with the Beard

More specifically however there are number of corporate actions that
require

the
prior

recommendation of companys board of directors As described in the Delaware Law Opinion

and as noted above prior board approval is reqwred for amendments to the certificate of

incorporation adoption of an agreement of merger or consolidation conversion of the corporate

form and certain other matters The Proposal however purports to allow stockholders to take

action by written consent regarding issues that our board is not in tvor of even though prior

board approval is necessary for number of corporate actions It misleads stockholders who

may vote on the proposal because it indicates that stockholders would be able to take action

regardless of board approval when in fact board approval is mandatory for number of

corporate actions under Delaware law

The ProiOsal may be excluded nursuant to Rule 14a-8iI31 because It is vaune and

indefinite and thus inherenth misleadin because it is subject to multinle

interuretahons

The Company acknowledges however that the Proposal is written in amanner such that

its meaning isnot entirely clear To the extent the Proposal is reasonably susceptible to multiple

interpretations it is exciudible because it is vague and indefinite and thus inherently misleading

The Staff has consistently held that vague and indefinite stockholder proposals are inherently

misleading and thus excludable under Rule 14a-8iX3 where neither the stockholders voting on

the proposal nor the company in implementing the proposal if adopted would be able to

determine with any reasonable certainty exactly what actions or measures the proposal requires

Staff Legal Bulletin No 148 September 15 2004 See also Dyer SEC 287 F.2d 773 781

8th Cir 1961 Additionally the Staff has concurred that proposal may be excluded where

any action ultimately taken by the upon implementation the proposal could be

significantly different from the actions envisioned by shareholders voting on the proposal

Fuqua Indu.riries Inc avail March 12 1991

In this case the Proposal is arguably susceptible to multiple interpretations As noted

above the Company believes that the most straightforward interpretation of the Proposal is that

it should be read to require
that stockholders be given the right to take action with

respect to all

matters without regard to whether Delaware law would require board approval The Company

recognizes however that other interpretations may be possible For example should the second

sentence of the Proposal be read as direction from stockholders that the Board should not

condition stockholders right to act by written consent on Board approval where such approval is

not otherwise required under Delaware law If this interpretation is recognized as legitimate

alternative then flindamental questions arise as to what the Proposal means Would stockholders

be asked to vote on consent right that was supposed to override state law as the text of the

Proposal suggests or operate within at To the extent that it is recognized that the Proposal may

have multiple interpretations this is clearly situation in which neither the stockholders voting

on the proposal nor the Company in implementing the proposal ifadopted would be able to

determine with any reasonable certainty exactly what actions or measures the proposal requires

2147968-I



As noted above this is precisely the sort of situation in which the Staff bas concluded that

exclusion is appropriate under Rule 14a-81X3

CONCLUSION AND REQUEST FOR RElIEF

Based on the foregoing request your concurrence that the Proposal may be omitted

from Caterpillars 2012 Annual Meeting proxy materials pursuant to Rule 14a-8i2 and Rule

14a-SiX3 If you have any questions regarding this request or desire additional information

please dont hesitate to contact me

Very truly yours

Corporate

Attachments

Cc John Chevedden

2147968-I
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JOHN CUEVFODIN

FSMA 0MB Memorandum M-O7-18

Mr Douglas Qberhelman

caterpillar Inc CAl
bONE AdernsStreet

Peoria1L61629
PH 309-675-1000

Dear Mr Oberhelinan

purchased stuck and bold stock in our company because believed our company has unrealized

potential believe some of this unrealized potential can be unlocked by making our corporate

governance more competitive And this will be virtually cost-free and not require lay-oils

This Rule 14.4 proposal is respectfWly submitted in support of the long-term perlbnnancc ofpJis bmrted for the next amrnal shareholder meeting Rule 14a-8

requirements will be inst including the continuous ownership of the required stock value until

after the date ofthe respective shareholder meeting and presentation of the proposal at the annual

meeting This submitted form4 with the shareholder-supplied einphasis is intended to be used

for definitive proxy publication

In the interest of company cost savings and improving the efficiency of the rule 14a4process

please coinununicate via email 10 FISMA 0MB Memorandum M-O7-16

Your Eonsideration and the consideration of the Board ofDiiectors is appreciated in support of

the long-team perfonnance of our company Please acknowledge receipt ofthis proposal

promptly by email to FISMA 0MB Memorandum M-O7-16

Sincerely

cc christopher Reitz

Corporate Secretary

James Buda Buda_Janies.ft@cat.cont

PH 309-675-1094

PX 309-675-6620

Joni Punk funkjj@catCom
FX 309-494-1467



Rule 14a-8 Proposal December 1720113

Shareholder Actióa by Written Consent

RESOLVED Shareholders request that our board of directors undertake such steps as may be

necessary to permit written consent by shareholders entitled to cast the minimum number of

votes that would be necessary to authorize the action at meeting at which alt sharebolders

entitled to vote thereon were present and voting to the fullest extent permittedby law This

includes written consent regarding issues that our board is not in fuvor of

This proposal topic won majority shareholder support at 13 major companies in 2010 This

included 67%-support at both Allstate and Sprint Hundreds ofmajor companies enable

shareholder action by written consent It would be best to ado this proposal in the least wordy

manner possible

This written consent proposal is particularly important because our company spent extra money

to tilt the vote iinct the 2011 proposal to enable shareholders to call special meeting In spte

of m1ivgInents extra money we still gave 49%-support to the special meeting proposal

The merit of this proposal should also be considered in the context of the opportunity
for

additional improvement in our companys 2011 reported corporate governance in order to make

our ccmy more competitive

The Corporate Library an independent investment research firmrated our company with

High Governance Risk and Very High Concern in executive pay -$51 million for our ex
CEO James Owens

David Goode related to the Delta AirLines bankruptcy was still on our Executive Pay

Committee And Snsan Schwab related to the Calpine Corporation bankruptcy was still one-

third ofour Public Policy Committee

David Calhoun received our highest negative votes walloping 24% Mr Calhoun was CEO

at one company and director at companies overextension concern Four of our directors had

13 to 18 years long-tenure independence concern Directors with 18-years tenure made up 67%

of our executive pay committee

Please encourage our board to respond positively to this proposal to initiate improved corporate

governance to make our company mote competitive

Sbrcbelder Action by Written Consent Yes on



Notes

John Chevedden FISMA 0MB Memorandum MO746 sponsored Ibis

proposal

Please note that the title of the proposal is part
of the proposal

Nwnber to be assigned by the company

This proposal is believed to confurm with Staff Legs BulletinNo 14B CFSeptember 15

2004 including emphasis added

Accordingly going forward we believe that It would not be appropriate for

companies to exclude supporting statement language andlor an entire proposal in

reliance on rule 14a-81X3 the following circumstances

the company objects to factual assertions because they are not supported

the company Objects to factual assertions that white not mateiially false or

misleading may be disputed or countered

the company objects to factual assertions because those assertions may be

Interpreted by shareholders ma manner that unfavorable to the company Its

directors or its officers andlor

the company objects to statements because they represent the opinion of the

shareholder proponent ora referenced source but the statements are not

Identified specifically as auth

We hahn that It Is propafat under uI 14a-8 for companies fe addess

these objections in their stat ements ofopposition

See also Sun Microsystems Ixtc July21 2005.
Stock will be held until after the t12I meeting and the proposal will be DrCsented at the azmual

ineeting Please seknowledge this proposal promptly by email FISMA 0MB Memorandum M-O7-16



EXHIBIT



CTERMLLAf
cat..piuerisc

lOONEAdamsStreet

Peoria lids 616296490

December20 2011

VIAEMAL

JoheCheveen

FISMA 0MB Memorandum M-07-16

Deer Chevedden

On Decentherll 2011 CateipWwhic theCompany received your lette dated December17 2011 related to your

saeMderproposal the Proposal intended ictesion fri the Compans proxy materials the 2012 Picxy Mdals
for its 2012 Annual Meeting of Slodthcldess the 2012 Annual Meethig

As you may know Rule 14a.8 under the Securles Exchange Act of 1934 Rule 14a.8 sets bth the legal hnswn
pus5uantb which shareholder may submit aproposal for Inclusion in public companys proxy statement Rule 14a1b

esthatmuiderto beelglblebstmlta proposal siweholdermuathave cMhiuouslyhekl atleast$2000

marketvakia or 1%of thacompanyssecrKlllesentltied tobe voted on theproposalatthe meeting foralleast one year by

the dateón with ihe propoeeflsaiindeed 14a1bs requiminentswe not metthen the company to

which the proposal tine been submilad may pulsuantle Ride 14a.8t exclude the proposal born its proxy statement

Our records kdcate that you are not rejVred hokieraf the Compaiyscornnicn slocli Under Rule 14a.8b you must

therefore prove yowellitty to smita proposal leone often ways sutn to the Company written s1ernent

from the record holdarof yosf crulnon stock usuy brolrerarba verilykig that you have conthwously held the

requisite nrxnbercsbwes nstochsnce alleast December17 2010 La thed that in one ypdocto the

date on which the Proposal ens stdimlfted orsubmitting to the Company copy of Schedule 130 SChedule 136

Fcnn Farm OrForm sled with the Securibes and Exchange Commission the SEC that demonebates your

ownerahipof the requlsitenumberof shares as of or before December 17 2011 along with written statement that you

have owned such shares forthe one-year period priorto the dale at the statement and li you knead to continue ownership

of the shares through thedateotthe 2012AnnualMeebng Please note that if you chooseto submitlothe Company

written statement from the record holder of your common stoic you must also include astatanient that you intend to

continue to hold ti through the die of the 2012 Annual Meeting

With ottothe1st method of proving eligthibtytosubmla proposal described in the preceding paragraph please note

that the staffolthe SECsClvlsioncCcrpor$on Finance the Stat recenUy leaved guidance on lis view otwhat types of

bickers aid balks should be considered recod holdars under Rule 14a-8b In alrLag.J IsthI Ha 14FOctober 18

2011 59 14F the Staff stated

1We will take the viewgcing foward that for Rule 14a-8b2X1 purposes ordy Trust

Compenyj participants shoUld be viewed as record holders of securities that are deposited at

Depository Trust CompaiyJ As resch wewili no longer follow Hair CelestleE

cm b39a%y.3



You have not yetsibnltted eiAdance estahilshaig that you have ss1ed these
eligibility requirements Unless we receive

such evidence we eendteevCkIde the Proposal from the 2012 Proxy Metenals Please note that if you mtend submit

any such evidence it must be poetmaked ortransmitted electronically no irthan 14 days from the date you receive this

For your innce copy of Rule 14a.8 Is incleded as an eithlbftb this letter If you have quens concerning the

ahom pleasedo notheeitatebcontactme

Verys

Secudles Paralegal

Cetpit Inc

1a0NEAdensSlre

Peoria L619449O30M
fa 309494447

anOcm



NATIONAL

FINANCIAL

December 222011

Post4t Fax Note 7671

WYM 7_

oaxnxoi
OI4W1-

kerJ4

SMA 0MB Memorandum M-07-16

JdiaL Chevedden

ViafacsimilesMA 0MB Memorandum M-O7-16

To Whom ItMay Co cexn

This letter is provided at ihe request of Mr
Joui aieveddem customer of Fidelity

Pie ccqt tiss letter as coufirniation that according to our records Mr Chevedden has

conthmovslyoweed no lcsslben 105 shares of Umted Coithuenlal Holdings Juc CUSIP

910047109 tradmg symbol UAL 100 share of Caterpillar Inc CUSIP 149123101

Irading symboL CAl 100 shares of Northroi Grumman Corporation Huidnig Company

CUSW 666807102 hiding symbol NOC and 100 shares of Raytheon Company

CUSIP 755111507 hiding symbol RTh same November 12010 can also Cuuw
that Mr aievcddenbts continuously held noiess than 70 shares ofMupherol Corp

CUSP 032095101 trading symbol API since December 12010 These shares are

registered intlin name of National hirwI Servrccs ILC aiJit participant DTC
aunbci 0226 sod Phklity affiliate

Ibopo you find thisinformailonhelpflaL Ifyouhavcany quCatious aegardingihis issue

please ftc flee to contact me by calling 800400.6890 between the hours of 900 n.m

aid 530 p.m Eastern TimcMcnday through Fxiday Press when asked if this call isa

iespónsc to aletterorpbonecaL press 210 reachanftidividual then eutermy digit

exteoalan.2l93lwhenprcinpted

OerFile W826874-22DBCI1

/9

GeorgeStasinopouks

cliit SeMees Sneclalist

---



Chrintopher TôFISMA 0MB Memorandum M-O7-16

ReQAlCaterpillar
cc C1ris Se B/CaterplJlarCaterpiUar Joel

01131i20120210 FunkloBlCaterPWar@CATERPILLAR

bcc

Suct Calerplear

Caterplilar Confidential seen Retain Un 03101/2012

Dear Mr Chevedden

In the past you have suggested that Caterpillar shareholders should have the ulght to call special

meetings Implementation Involves amending our rtifit ate of incorporation and bylaws which requires

the approval of majority of the oritstandng shares of Caterpillars stock Proposals submitted in the past

for this topic have received the following support

Shareholder Threshold Vote For Vote For

Year ToCaUMeelina as%ofsharesvolina as%ofoutstandlnoshtires

2010 10% of shares 34% 24%

2011 20% of shares 49% 34%

This year you submitted proposal calling for shareholder action by Written Consent On Friday we

intend to file letter with the SEC asking to exdude the proposal on the basis thatthe resolution you have

asked shareholders to approve violates Delaware law

Although Caterpillars rationale for ila prior opposition to the Special Meeting proposals still holds we

appreciate that fair number of our shareholders would like this end consIder it preferable to action by

Written Consent In this regard am writing to ask whether you would withdraw your Written Consent

proposal if Caterpillar were to indude in its proxy statement management proposal to allow

shareholders holding 25% of the outstanding shares to call special meeting If you think you WOUld be

agreeable to this we will raise it with our management and relevant Board stakehoiders

Please let me know your thoughts Mr Chevedden

Kind Regards

Chris Reitz

Corporate Secretary

Caterpillar Inc

100 NE Adams Peoria Illinois 61629-6490

Phone.309494-6632 Cell 309 472-4725

Fax 3099926740
Reitz_christopher.M@cat.cOm
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RICHARDS
LAYTON

FINGER

February 22012

Caterplllar Inc

lO0NorthEastMamsStrcet

Peoria 1L61629

Re Stockholder ProloSal Submitted by John Chevedden

We have acted as special Delaware counsel to Caterpillar lao Delaware

corporation the Corporation in connection with proposal the Proposal submitted by

John Chevedden the Proponent that the Proponent intends to present at the Corporations

2012 annual meeting of stockholders the Aimual Meeting In this connection you have

requested our opinion as to certain matter under the General Corporation Law of the State of

Delaware the General Corporatiàn Law.

For the purpose of rendering our Opinion as expressed herein we have been

furnished and have reviewed the following documents

the Restated Certificate of Incorporation of the Corporation as flied with

the Secretary of State of the State of Delaware the Secretary of State on July 28 2010 the

Certificate ofIncorporation

ii the Bylaws of the Corporation effective as of December 2010 the

Bylaws and

iii the Proposal and the supporting statement thercto

With respect to the foregoing documents we have assumed the genuineness

of all signatures and the incumbency authority legal right and power and legal capacity under

all applicable laws and regulations of each of the oflicers and other persons and entities signing

or whose signatures appear upon each of said documents as or on behalf of the parties thereto

bthe conformity to authentic crigintIs of all documents submitted to us as certified

conformed photostatic electronic or other copies and that the lbregomg documents in the

forms submitted to us for our review have not been and will not be altered or amended in any

respect material to our opinion as expressed herein For the purpose of rendering our opinion as

expressed herein we have not reviewed any document other than the documents set forth above

and except as set forth in this opinion we assume there exists no provision
of any such other

document that bears upon or is inconsistent with our opinion as expressed herein We have

conducted no independent factual investigation of our own but rather have relied solely upon the

tdSjuare 920 North King Street Wilmington 11 19801 Phone 302-6317700 Fax 302-6517701

wwwjtf.com
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foregoing documents the statements and information set forth therein and the additional matters

recited or assumed herein all of which we assume to be tiuie complete and accurate in all

material respects

The Preiusal

TheProposalreadsasfollows

RESOLVED Shareholders request that our board of directors

undertake such steps as may be necessary to permit written consent

by shareholders entitled to cast the minimum number ofvotes that

would be necessary to authorize the action at meeting at which

all shareholders entitled to vote thereon were present and voting to

the fullest extent permitted by law This includes written consent

regarding issues that our board is not in favor of

Discussion

You have asked our opinion as to whether implementation of the Proposal would

violate Delaware law For the reasons set forth below in our opinion implementation of the

Proposal by the Copoation would violate the Genemi Corporation Law

Section 228 of the General Corporation Law addresses stockholder action by

written consent That section provides in relevant parts as follows

Unless otherwise provided in the certificate of incorporation any

action required by this chapter to be taken at any annual or special

meeting of stockholders of corporation or any action which may

be taken at any annual or special meeting of such stockholders

may be taken Without meeting without prior notice and without

vote if consent or consents in writing setting forth the action so

taken shall be signed by the holders of outstanding stock having

not less than the minhnum number of votes that would be

necessary to authorize or take such action at meeting at Which all

shares entitled to vote thereon were present and voted andshall be

delivered to the corporation by delivery to its registered office

this State its principal of business or an officer or agent of

5111 5796967v
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the corporation having custody of the book in which proceedings

of meetings of stockholders are recorded

Thus Section 228 of the General Corporation Law provides that unless restricted by the

certificate of incorporation stockholders may act by written consent and any action taken

thereby will become effective once it is approved by holders of the minimumnumber of votes

that would be reqwred to authorize the action if it were submitted to vote of stockholders at

meeting at which all shares entitled to vote thereon were present and voted

As permittód by the General Corporation Law the Certificate of Incorporation

currently prohibits action by the holders of the Corporations common stock by written consent

on any matter2 The Proposal calls upon the Corporations Board of Directors the Board to

propose an amendment to the Certificate of Incorporation that if adopted by the stockholders

and implemented would purport to authorize the holders of the Corporations common stock to

act by written consent regarding issues that our board is not in favor of Thus the Proposal can

be read to enable stockholders to unilaterally authorize the taking of certain corporate actions

that under Delaware law must first be approved by the Board To the extent that the charter

provision contemplated by the Proposal would purport to authorize the Corporations

stockholders to act by written consent in connection with matters that under the General

Corporation Law reqwre prior approval by the Board despite the absence of such approval the

Proposal would be contrary to the General Corporation Law

Although stockholders may in certain instances unilaterally authorize the taking

of corporate action3 there are number of matters that under the General Corporation Law

require the Board first to approve the action before stockholders may act upon the matter For

example under the General Corporation Law prior approval of the board of directors of

Delaware corporation is required before stockholders can act to approve an amendment tothe

certificate of incorporafion adopt an agTeement of merger or consolidation approve the

Del fl8a

Specifically Article Seventh of the Certificate Æfincosporaticn provides Any action required or

permitted to be taken by the stockholders of the corporation must be effected at duly called annual or special

meeting of such holders and may not be effected by any consent in writing by such holderS

For example Section 109 of the General Corporation Law vests stockholders with the power to

unilaterally adopt amend or repeal bylaws Dcl 109a

DeL 242bXl board of drectors shall adopt resolution setting forth the amendment

proposed declaring its advisability before submitting the anendinentlo stockholders WiThams Geler 671

Aid 13681381 Dcl 1996 LIke the statutory scheme relating to mergers under DeL 251 it is significant

that two discrete corporate events must occur an pecte sequence to amend the certificate of incorporation

emphasis added AGR Ha4izr Fw4 sine Flscina 743 Aid 1188 1192-93 Del Ch 1999 fUjnder ro

RLFI $796967
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conversion of the corporation to hnuted habihty company statutory trust business trust or

association real estate investment trust common-law trust or partnership or foreign corporation6

approve the transfer domestication or continuance of thecosporation in any fomignjurisdiction

or approve the voluntary dissolution8 or revoke the voluntary dissolution9 of the corporation To

the extent the Proposal purports to authorize stockholders to take suds actions without prior

Board approval thereof the Proposal would in our view violate the General Corporation Law

In addition to the violation of law discussed above assuming the Proposal were

read to call ibran amendment to the certificate of incorporation permittingstockholder action by

written consent expressly including wntten consent regarding issues that our board is not in

favor of it would be violation of Delaware law even to include in the Companys certificate of

incorporation provision purporting to permit action by written consent on such matters

Section 242a ofthe General Corporation Law permits corporation to amend its certificate of

incorporation
from time to time in any and as many respect as may be desired so long as its

certificate of incorporation as amended would contain only such provisions as it would be laul

and proper to insert in an original certificate of incorporation flied at the time of the filing of the

amendment The contents of an original certificate of incorporation are governed inter alia

by Section 102bXl of the General Corporation Law which authorizes provisions in

certificate of incorporation if such provisions are not contrary to the laws ofthis State As set

forth above certificate amendment purporting to authorize action by written consent regarding

circumstances may the stockholders act before the mandated board action proposmg afld recommending the

amenthuent.

DeL 251b The bod of directors shalladopt resolution approving an agreement of

merger
and dcclarmg ile advnththty before sabmitting the merger agreement to stockholders Tansey Trade

Show News Networks Inc 2001 WL 1526306 at Dcl Ci Nov 27 2001 hokling that merger was

invalid in part because the board never approved the merger agreemattt as tequiredby Section 251 and emphasizing

that Section 251 requires three difibrent actions to occur in specific sequence to approve
and implement

merger emphasis added

DeL 266b The board of directors shall adopt resolution approving such conversion. and

recommending the approval of such conversion by the stockholders of the corporation.

Del 390b The board of directors. shall adopt resolution appoving such transfer and

recommending the approval of such tremfer. by the stockholders of the corporation

Del 2754 bif.it should be deemed advisable in the judgment of the board of directors of any

coiporstion that it should be dissolved the board after the adoptionof resolution to that effect shalt cause

notice of the adoption of the resolution and of meetmg of stockholders to take action upon the resolution to be

mailed to each stockholder Section 275 doeS however provide that the unanimous written consent of all of

the stockholders entitled to vole thereon obviates the need for priorboard approval Del 275c

DeL 311a2 Ike board of directors shall adopt resolution sócommending that the

dissolution be revoked and directing that the question ofiberevocathin be submitted to stockboldcrsl.

gill $796967
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issues that our board is not in favor of would conflict with Sections 242b 251b 266b

390b 275a and 31 1a2 ofthe General Corporation Law and would therefore be violative of

the General Corporation Law

Furthermore to the extent that the Proposal purports to require the Board to

approve such corporate actions that the Beard is not in favor of in order to enable the

stockholders to act by written consent with respect thereto the Proposal violates Delaware law

because it impernussibly infringes on the Boards authority and obligation to manage the

business and affairs of the Company under Section 141a of the General Corporation Law and

iithe BoarcFs ability and obligation to exercise its fiduciary duties

Section 141a of the General Corporation Law vests the power and authority to

manage the business and afibers of Delaware corporation in the board ofdirectors.0 Implicit in

the management of the business and affairs of Delaware corporation is the concept that the

board of directors is in the best position to direct the decisior -making process with respect to

certain corporate actions Directors can not be required to delegate or abdicate their decision

iTAktng authority in favor of the stockholders with respect to matters which they are
eiçpressl7

required under the General Corporation Law to approve before stockholder action can be taken

Therefore to the extent the Proposal requires the Board to prove actions that it is not in favor

of the Proposal violates Delaware law

In exercising the Boards discretion concerning the management of the

Corporations affairs directors are obligated to act manner consistent with their fiduciary

duties not necessarily in accordance with the desires of the holders of majority of the

corporations common stovk.2 To the extent the Proposal purports to require the Board to

iOSDeL 141a

See Rctcenblau Geuy Oil 1983 WL 8936 at 18.19 Del Cli Sept 19 1983 493 A.2d 929

Del 1985 cannot lawibily agree to surtenderto others the duties of corporate management which the

statutca impose upon them Abercrombie Davaes 123 A.2d 893 899-900 Del Ch 1956 rd an other

grounds 130 A.2d 338 Del 1951 So long as the corporate form is used as presently provided by our statutes this

Court cannot give lagal sanction to agreements which have the effoct of removing from directors in very

substantial way their duty to use their own best pidginent on management mailers cannot nader

the present law commit the directors to Procedure which might force them to vote contrary to their own best

judgment see also Afr Prodt Chems me Airgas bie 16 Aid 48124 Del Ch 2011 lllke fiduclat9

duty to manage corporate enterprise includes the selection .o.a time frame for whieveinent of Corporate gosh

That thgy may not be delegateato the .stochholdz quoting Paramount Ccmmcns Inc Tune mc 571 A2d

11401154 Dcl 1990 Smithy Vsm Gorom 488 A.2d 858888 Dcl 1985 The board could not take neutral

position and delegate to the stockholders the una viseddecision as to whether to acceptor reject the mcrgcr.1

2See Paranount Commcns Itc lime Inc 1989 UJJ 798$ DeL Cli July14 1989 affd57i

Aid 1140 Del 1989 The corporation law does not operate on the theory that directors in exercising their

RIFt 5796967v
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approve certain corporate actions it essentially requires the Board to defer to the views of the

Corporations stockholders regardless of whether the Boards own business judgment would

counsel against t.kng the proposed actiOn.3 Through the Proposal the stockholders purportedly

could force the Corporation to undertake course of action that would undermine the Boards

ability to exercise its fl.duciary duties and directly
conflict with the substantive decision-making

authority vested in the Board by the General Corpation Law.4 Such result would violate

Delaware law.5

Conclusion

Based upon and subject to the foregoing and subject to the limitations stated

herein at is our opinion that the Proposal if implemented would violate the provisions
of the

Geneial Corporation Law

The foregoing opinion is limited to the General Corporation Law We have not

considered and express no opinion on any other laws or the laws of any other state or

JUrISdiCtIOn including federal laws regulating securities or any other federal laws or the rules

and regulations of stock exchanges or of any other regulatory body

powers to manage the farm ar obligated to follow the wishes ofainajority of shares see also Airgas 16 A3d at

124

See Nagy Birher 770 A.2d 436264 DeL Cb 2000 holding that directots breached their

fiduciary dutics to the corporation by abdicating their duty to determine foir merger pnce and noting that this

abdication is inconsistent with the boards nrm-dekg5bla duty to approve
the only if the

was in thebest latertiSte of Ccræpany and its swckholders

In recent decision the Delaware Supreme Coort invalidated proposed bylaw that would have

mçennisslbly infringed on the directors exercise of their fiduciaty duties CA Inc AFSCWEEritpkFjees Pension

Ploa 953 A.2d 227237 Del 2008 The Court held that the proposed bylaw hich wonidhave required the board

toy adissalent stockholdess proxy expenses for runmnga successful short slate impermissibly infringed on the

directors exercise otthear fiduciary duties because it would haveiequired the board to expend corporate funds even

in cases where the board of directors believed doing so would not be in the best interests of the corporation and its

stockholders IS at 240 Like the ptposed bylaw Ia CA to the extent the Proposal purports to require the Board in

order to enable stockholder action thereon by written consent to approve specific corporate
actions which under

DCCL isquire prior Board approval even if the Board In foci does not fovor such actions it would purport to

commit the directors to subordinate their tlduciazy duties to act in the interests of the Company and its

See e.g Spiqel twiroch 571 Aid 767 772-73 Dcl 1990 basic principle of the General

Corporation Law of the State of Delaware isthat directors raiberthan shareholders manage the business and affairs

of the corporation Pogostrn Rice 480 A.2d 619624 Del 1984 beckock of the General Corporation

Law of the state ofDelaware is the rule that the business and affairs of corporation are managed by and under the

dbaction of its board
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The foregoing opinion is rendered solely for your benefit in connection with the

matters addressed herein We understand that you may færmth copy oftins opinion letter to the

Securities and Exchange Commission in connection with the matters addressed herein and that

you may refer to it in your proxy statement for the Annual Meeting and we consent to your

doing so Except as stated in this paragreph this opinion letter may not be furnished or quoted

to nor may the foregoing opinion be relied upon by any other person or entity fbr any purpose

without our prior written consent

Very truly yours

icLJ1
CSB/NS
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