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March 13, 2012
Washington, DC 20549
Cat;rpillat i Ihlf Reitz _ Acti 1934
itz christo @cat : Section:
e pher_.m com : Rule: _ /Yq -%
Re:  Caterpillar Inc. _ Public
Incoming letter dated February 3,2012 Availability:___3-/3-/Z
Dear Mr. Reitz: |

This is in response to your letter dated February 3, 2012 concerning the
shareholder proposal submitted to Raytheon by John Chevedden. We also have received
letters from the proponent dated February 6, 2012, February 7, 2012 and February 13,
2012. Copies of all of the correspondence on which this response is based will be made
available on our website at hitp: divisions/ fcf- ion/14a-8.shtml.

‘ Foryomreferenoe,abnefdxscusmonofthemwsmn s informal procedures regarding
shareholder proposals is also available at the same website address. .

Sincerely,

Ted Yu
» Senior Special Counsel

. Enclosure

" ec: John Chevedden
*EISMA & OMB Memorandum M-07-16"*



- March 13, 2012

ResponseoftheOtﬁceofChwaonnsel

Incommg letter dated February 3, 2012

. The proposal requests that the board “undertake such steps as may be necessary to
. permit written consent by shareholders entitled to cast the minimum number of votes that
would be necessary to authorize the action at a meeting at which all shareholders entitled
to vote thereon were present and voting (to the fullest extent perimitted by law). This
includes written consent regarding issues that our board is not in favor of.”

WearemabletoconcmmyourwewthatCaterpﬂlarmayexcludethepmposal
under rule 14a-8()(2). Accordingly, we do not believe that Caterpillar may omit the
proposa]ﬁ-omﬂspmxymatmalsmrehanceonn_ﬂe 14a-8(i}2)-

We are unable to concur in your view that Caterpillar may exclude the proposal
under rule 14a-8()(3). We are unable to conclude that you have demonstrated
objectively that the proposal is materially false or misleading. In addition, we are unable
to conclude that the proposal is so inherently vague or indefinite that neither the shareholders
voting on the proposal, nor the company in implementing the proposal, would be able to
determine with any reasonable certainty what actions or measures the proposal requires.
Accordingly, we do not believe that Caterpillar may omit the ptoposal from its proxy
materials in reliance on rule 14a-8(1)(3).

Sincerely,

Mark F. Vilardo
Special Counsel



DIVISION OF CORPORATION FINANCE .
_ INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporahon Finance believes that its rwponsnblhty with respect to
“matters arising under Rule 14a-8 {17 CFR 240.14a-8], as with otlier miatters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, tmtlally,whetherornotrtmaybeappropnatemapartlclﬂarmaﬂerto .
recommend enforcement action to the Commission. In connection with a shareholder proposal

. under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company . )

in support of its intention to exclude the proposals from the Company s proxy materials, as well
as any mformanon furmshed by the ptoponent orthe proponent’s repmentatwe .

Although Rule 14a-8(k) does not require any comnmmcatxons from shareholders to thc
Commission’s staff, the staff will always consider information conceming alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities

posed to be taken would be violative of the statute or nile involved. The receipt by the staff
of such information, however, should not be construed as changmg the staff’s informal .
procedum and proxy review into a formal or adversary procedure.

. Itis unportant to nofe that the staff’s and Commission’s no-action responses to :

Ruile 14a-8(j) submissions reflect only infortnal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a:‘company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated

- to include shareholder proposals in its proxy materials. Accordingly a discretionary .
" . determination not to recommend or take Commission enforcement action, does not preclude a .
proponent, or any sharcholder of a-company, from pursuing any rights he or she may have against
" the company in court, should the management omit the proposal from the company’s proxy
material. .



JORN CARVEDDEN
*EISMA & OMB Memorandum M-07-16"*

February 13, 2012

Office of Chief Counsel . :
DlvmonofCorpomnonFinanoe .
SecummandExdmgecomnnsswn
100 F Street, NE ,
- 'Washington, DC 20549

# 3 Rule 142-8 Proposal

Caterpillar In¢. (CAT)
Written Consent

Ladies and Gentlemen:

'l‘lnsmpondstothcl"ebmaryS 2012mpanquumwavoidﬂnsestabhshedmlel4a-8
proposal. _

The Raytheon Company 2011 annual meeting proxy said that adopting written consent would
give “a narrow majority of shareholders™ the ability to “remove and replace directors.” This is
one example of “issues that our board is not in favor of* that is addressed in the 2012 rule 14a-8

proposals submitted to Raytheon and Caterpillar. Rayﬂ:eonandCMpﬂlararemcotpomdm
the same state, Delaware.

Thus the 2011 Raytheonmmlmeet&xgproxyrebmsﬁwmncompany claim regarding state
law, i-2, and the two dependent company claims regarding accuracy, i-3.

msmwmuesthattheOfﬁceofClwammselaﬂowthwmoluhmmstandmdbewted
upon in the 2012 proxy.

Sﬁmely, - -

gmstopher M. Reitz <keﬂz_chﬁstopha_M@moom>




ice & Proxcy Statement , ' st e

© Apil 29,2011
wnaymeon' Shareholder, A
’ Tam pleased to invite you to attend Raytheon®s 2011 Anmmal Meeting of Sharcholders on Thursday, May 26, 2011. The mecting will be
eld at 11:00 a.m. Bastorn Time at The Ritz-Carlton, Pentagon City, 1250 South XHayes Street, Arlington, Virginia 22202, For your
omvenience, we are pleased to offier a live webcast (audio only) of the meeting at www.raytheon.com/Ar. .

This booklet includes & formal notice of the meeting and the proxy statement. It also provides information on, among other things,
‘aytheon’s corporate govemance, the Company’s excoutive compensation program, and the matters to be voted on at the meeting. The proxy
latemeont reflects Raytheon’s commitment to strong governance prooesses, including independent and active Board oversight, accountability to

mwmamw»mmmmuwwamamm
dopted in recent years. We have implemented provisions that permit shareholdess holding 25% or more of the Company’s common stock to
all a special shareholder meeting. We ensure that our compensation consultant meets robust independence requirements, and we provide for
a¢ clawback of executive incentive compensstion in the event of Intentional finsncial misreporting. We believe that these steps, and other
pvernance practices ouflined in this proxy statement, as well as our comprehensive execulive compensation disclosure, exhibit a thoughtful
mmwwmwemmhMWmmdmmebymhmw
ndvuiﬂngowwelnﬂedwwwnyﬂmn.om

xmm»mmmmmwumwmwm«mmpmnmlmm
ovouyowmsmmpoﬁuewﬂntywrmwﬂlhmmduﬂum .

Thank you,
Sincerely,

WILLIAM H. SWANSON

tp:f Jwan.sec.gov/ Archives/edgar/data/1047122/000119312511117127 /ddefl4a.hitm Page 30f 110 .
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fible of Contents
SHAREHOLDER PROPOSALS

We have been notified that certain shareholders intend to present proposals for consideration at the 2011 Annnal Meeting. We continue to
ke corpotate governance, pasticularly sharcholder concems, a priority. Management ramains open to cogaging in dialogue with respect to,
wehddsmmmdbﬂmwvﬁmrewﬁmmmgw«dly Wemmgeany shmholdcwiﬁmgmmeetwiﬁl
1anagenent 1 contact the Office of the Corporste Secretary.

’ mmmm»mamummnmmmmmumhumwm,
» the Corporate Secretary, Raytheon Company, 870 Winter Street, Waltham, Massachusetts (2451, not later then: )
. Dmmmll.ﬁﬁmkm&mhwmmﬁrhmuAmneeﬁngmmmm
14a-8 under the Securities Exchange Act of 1934; or
. mmmm&wmnmna&munmmnamwmmny-xmmwuhmmm
not required to include the proposal in our proxy materials.

WMMWMmummmmmmsmcummmmbws
ailoradelivuy sexvice, or by facsimile (FAX) tranemission to FAX No. 781-522-3332,

SHAREHOLDER PROPOSAL
(item No. 5 on the proxy eard)
RayT. mmbdnlfofﬂn Ray T. Chevedden and Veronica G. Chevedden Residual Trust 053403uA & OMB Memorandum M-07-16**

ISMA & OMB Memorandum M-é70vener of 127 mwmpmdm mdﬁemm mdhsﬁnidnd
tatement in support of his proposal:

~Shareholder Action b wmcm

mmmbumm“mﬁmmmmnwuwummm
 shareholders entitled to cast the mininmm mumber of votes that would be necessary to suthorize the action at 3 meeting at which all
‘hareholders entitled to vote thereon were present and voting (to the fiallest extent permitted by law).

This proposat topic also won majority shareholder support at 13 major companies in 2010, This inclnded 67%-support at both Allstate and
Sprint. Hundreds of major companies enable shareholder action by written consent.

“Taking action by written consent in lieu of 2 meeting is & means shareholders can use 1o ruise impostant matters outside the normal annual
neeting cycle. A study by Harvard profissor Paul Gompers supports the concept that sharehokder dis-empowering governsace features,
gaummwmmmmmmmbymmmwwnmmm

‘We gave greater than 53%-support to the 2010 shareholder proposs! on this same topic, The 53%-support was achieved although our
nanagement used an argnment one and one-half times as long as the shareholder proposal. The Council of Institotional Investors www.cil.org

mmmwammwmwﬁmmm Shareholder proposals often win highes
votes on the second submission.

Piease encourage our board to respond positively to this proposa! to injtiate improved corporate governance and financiat performances
Shareholder Action by Written Consent — Yes on §. :

Raytheon’s management and the Board believe in strong corporate govemnance and in providing sharcholders with meaningful access to
the Company. mwmmmmmwmmmmwmmwm
mmmwmmmmws _

63

2pel fwwwe sec.goviATchives edgar/data/ 1047122 /000119312511117127 ddaf14a. htritoc Page 99 of 110
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lce & Proxy Statement:

MemmhnmnmmumwmmanmdMW cisistent with legal
nd regulatory requirements. Finally, outside the context of formal action, the Compeny welcomes dislogue with she s on govenance
aatters and has several mechanisms in place to facilitate it. Methods for communicating with the Board are described un
wsmm“(:mdmmﬁﬁem Commanications are also welcome through the C Investor Relations
vebsite,

mwmmwmmmmﬁmwmum the govermnance
wmmmmmﬁemmmmm»uwmm
harcholders access 1o the Companty. The current proposal provides an inferior mechanism for on anumber of
evels and can be harmful to shareholder interests. Written consent procedunes do not necessarily provide all sh with the same

nformation and voting rights. In comparison to anmal Mmﬁdmmﬁnmmw :
xomsent procedures are not as fully regriated in all contexts and have more potential to lead to abusive or digrupt
ieneflt of special interest groups to the detriment of other shareholders and effective management of a compny, Thoabihtyofamw )
nsjority of sharcholders to approve s sale of the company or remove and replace directors throngh the written conisent procedure, as examples,
ould result in shareholders receiving less valne than that to which they might otherwise be entitied in an orderly and fully transparent process.
ontrary to claims, academic studies do not support the propasition that permitting sharsholder action by written consent wonld increase
hareholder value. Action by written consent conld result in the bypassing of governance procedures currently in place that serve to protect afl
hareholders and that discourage short-tenn stock ownership manipulation.

Raytheon's management and Board regularly review and evaluate ways to improve Raytheon’s carporate governance, as is illostrated by
h”lﬂM&thMdethﬂMdﬂmm
nchwling anmmal election of directors, majority voting in uncontested elections, end elimination of the Company’s sharebolder rights plan. The
3oard and management believe that the Company’s goveraance procedures provide multiple meaningfil opportunities for sharcholders to
nrticipate in the Company’s govemance, while maintsining procedural protections important for shareholder democracy without the potential
fetrimental effects of written consent actions discussed above.

FmebmmmmmWM’Mmmbymmwkmmhm
nterests of the Company or its shareholders.

MMMMMMMMAGAmdeMpWMMWﬁQ
mwmummmmwoﬁmumm ‘

SHAREHOLD!RPWOSAL
(items No. 6 on the proxy card)

Jolm Chevedden, **FISMA & OMB Memorandum M-07-16*** beneﬁmlmofzoo shares, has proposed the adoption
fmmmmmmummwmmmm
%Tokmwm

RESOLVED, W&uwmﬁwmwmwamﬁququmaw
mdMWWWMMNﬁmWmeﬁMWMwmh
mmmmmwmwmmam

64
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[CAT: Rule 14a-8 Proposal, December 17, 2011}

. 3*-— Shaveholder Action by Written Consent - .
RESOLVED, Shu&ddmrewmambmdofmwmmmpsasmaybe
mo&myhpmﬁwnmomsemwshmeholdmamﬁedmcastthemnimummbuof
,‘mmmummmmmmmatmms}m&m«s
entitled to vote thereon were present and voting (to the fullest extent permitted by law). This
mchxdeswnmmeommtregardingmthatomboardisnotmfavoroﬁ

_Thspmposalmpwwmmasomyshareholdermppmtatnma;mcompamwmzom This
included 67%-support at both Allstate and Sprint. Hundreds of major companies enable
dmdmldnmbywnumcmsuﬁ.kwouldbebeﬁmﬂoptﬂnswoposdinmelmstwmdy .
manner

This written consent proposal is particularly important because our company spent extra money '
wuhmmagainumcmnpopomlmembhshneholdusweanaspemalmeemg.hspm
ofmanagemem’sextramomy wesﬁllgave49%mpporttothespemalmeeungpmposal.

Themuﬁofﬂnspropodshouldﬂmbemderedmﬂwcontaﬁofﬂmoppmhmtyfu

additional improvement in our company’ smllrepmbdwrpmmegovemmoemotdermmake
omeompmymecompe&twe'

The Corporate Library, anmdependwtmvemm:mwhﬁnnrawdmeompmy'D”mm
- “High Governance Risk,” and * Very High Concern” in executive pay ~ $51 million for our ex-

Dadeoode(rehmdmtheDeltaAnlmesbanhuptcy)wassﬁlionoanmuuvePay
CmmAnéSumSchmb(rdatedmﬂaeCalplmCmpmbmhw)wassﬁnm
thmlofmrl’ubthohcyCommxttee.

M%mmmhmwmwvm-amnopmgu%.m CalhomwasaCEO
at one company and a director at 4 companies — overextension concern. Four of our directors had
13 to 18 years long-tenure — mdependeneecoanneworswxﬂal&yearstmmmadeupﬂ%
of our executive pay committee. .

leemmgcomboudwrspondpommdywﬂnspopmalwmimbmpmvedmm
govunanoetomakeonremnpunymom

competitive:
Shareholder Action by Written Consent-Yn on3.*



JOHN CHEVEDDEN
*HEISMA & OMB Memorandum M-07-16***

 February 7, 2012

Office of Chief Counsel

- Division of Corporation Finance .
SectmtwsandechangeConnnmon
100 F Street, NE :
Washington, DC 20549

# 2 Rule 142-8 Proposal .
Caterpillar Inc. (CAT)
‘Written Consent -
- John Chevedden

LadmandGenﬂm

Thsﬁmhareepondstoﬂerbmuy%mmeompanqummavmdﬂnsmbhmdmk

14a-8 proposal.

Byweﬁﬂlyreadmgﬂ:eou&deopmonnwludmgpagﬁ foohmtehtbmclearﬁntthe
bwdmddmm&atadopbngﬁxspopomlmmﬂmadwsabhmnﬁadwsaﬂ&kmdlm
“of the board” sdem&on,iheboardcantbmtakestepsm enable shareholders to cast an advisory

voteontlnsm!e l4a-8proposal

msmmmq\mthMtheOfﬁceofClnefComselanowﬂnsmsolunmwsmndmdbemd

upon in the 2012 proxy.
Sil!ouely,--

cC: )

Kemneth Steiner

Joni Punk - <fomkjj@cat.com>




JOFN CHEVEDDEN
*FISMA & OMB Memarandum M-07-16™

February 6, 2012

Office of Chief Counsel
Division of Corporation Finance
Semmtmandﬁxchmec«nm:smon
100 F Street, NE
Washington, DC 20549

#1 Rule 142-8 Preposal
_C:terpﬁrkc.(CA’l')
Written Censent
John Chevedden

IadiesandGemlemen:

Thisrespondstothel?ebrwyii 2012companyrequesttoavoadthzsesmbhsbedmlel4&8
- proposal.

The rule IMpoposalmnldmedmberewordedmalvageﬂxeoompmyarglmentTo
salvage the company argument the second sentence of the proposal would need to have the first-
two words (“This includes™) omitted. Then a verb would need to be added after the period of the
"second sentence (to fit the company argument).

Tn other words, “This includes” would need to be removed from the second sentence. Then
“written consent” would be altered to be the first words of the second sentence. Plus a verb
would need to be added after the last word in the second sentence, n ofher words fier “of”

Itwouldbemcmryforthewmpmywobeamﬂwpmmoﬂhepropmmwdsfmthe
compmybmwwdmepmpmmmecompanywomdmgmblybemewsponmofme
rule 14a-8 proposal.

msmqumthatﬂwOfﬁceofChefComdﬂbwthlsreso!monwmndmdbewwd
upon in the 2012 proxy.

e |
Kenneth Stener
Joni Ponk <fmkjj(@cat.com>



[CAT Rule 14a-8 Proposal, December 17, 2011]
ShzreholderAcﬁonbyWrﬂtenCmmt
RESOLVED, Shsreholdersmqmﬁmtourbomdofd:rectorsmdcmkemmpsasmaybe
necessary petm:twnmncommhydxareholdemennﬂedmeastthcm:mmnmmmbetof
votes that would be necessary to anthorize the action at a meeting at which all shareholders
entitled to vote thereon were present and voting (to the fullest éxtent permitted by law). This

. mchxdeswrmmeonsenuegardmgxmtlntmboatdlsnotmﬁvoroi

This proposal topic won majority sharebolder support at 13 major companies in 2010, Th:s
included 67%-support at both Alistate and Sprint. Hundreds of major companies enable -
dmeholdﬂmbywmwnommthwmﬂdbebmwadoptﬂnsmpomlmﬂmlewmrdy
mannetpowble. :

Thlswmtencmsentproposalxs particularly important because our company spent extra money
to tilt the vote against the 2011 proposal to enable shareholders to call a special meeting. In spite

of management’s extra money, we still gave49%-suppontothespecxalmeehngpmposal

Ihemuﬂofﬂnspmpomldmulddsobemnmduedmﬂwobﬂmnofﬂ\ewpommtyfor

Mwwmmmsmllmwmmmmmmmm
our company more competitive:

%eComorateL‘bmy,mmdepmdmtinvesmntresearchﬁmmwd&tmmpmy"D”wﬁh
“High Governance Risk,” and * Very High Concern” inexecnﬁvepay—ﬁl million for our ex-
CEO James Owens. ,

Dadeoode(mlaﬁedtoﬂnDeltaAanbanhupﬁcy)wassbﬂoanvePay '
CommeaAndSumSchwab(rdatedwmcCalpmeComoranmbanhnptcy)msmnone-
ﬂnrdofomPubthohcyOmnm!me.

DavndCalhounreemvedourhghestneganvevows—awallopmg%%.M Calhoun was a CEO
at one company and a director at 4 companies — overextension concern. Four of our directors had
13 to 18 years long-tenure — mdepmdemeconean.Dnectorswxﬂlls-ymtmmemadeupW
of our executive pay committee.

' Pleasenwmageomboudmmspondpomuvdymﬂnspmposslmmmmpmvedoorpmme
governance to make our company more competitive:
Shareholder Action by Written Consent-Yes on 3.*



Caterpillar Inc.

Corporate Secretary

100 NE Adains Street

AB Building :

Peoria, IL 61629-6490
309-494-6632 — phone
309-494-1467 ~ fax
reitz_christopher_m@cat.com

1934 Act/Rule 14a-8
February 3, 2012

Via Electronic Mail

Office of Chief Counsel

Division of Corporation Finance

U.S. Securities and Exchange Commission
100 F Street, NE

Washmgton, D.C. 20549

Re: Ca:e.pmar’lnc. — Stockholder Proposal submitted by John Chevedden
Ladies and Gentlemen:

This letter is submitted by Caterpillar Inc., a Delaware corporation (“Caterpillar” or the
“Company”), pursuant to Rule 14a-8(j) under the Securitics Exchange Act of 1934, as amended,
to notify the Securities and Exchange Commission (the “Commission™) of Caterpillar’s intention
to exclude from its proxy materials for its 2012 Annual Meeting of Stockholders (the “2012
Annual Meeting”) a stockholder proposal (the “Proposal”) and statement in support thereof
received from John Chevedden (the “Proponent”). Caterpillar intends to file its definitive proxy
materials for the 2012 Annual Meeting on or about April 23, 2012. Pursuant to Staﬁ' Legal
Bulletin No. 14D (November 7, 2008), this letter and its exhibits are being submitted via email to
shareholderproposals@sec. gov.. A copy of this letter and its exhibits will also be sent to the
Proponent. :

Caterpillar hereby respectfully requests confirmation that the staff (the “Staff”) of the
Division of Corporation Finance will not recommend to the Commission that enforcement action
be taken if Caterpillar excludes the Proposal from its 2012 Annual Meeting proxy materials
pursuant to Rule 14a-8(i)(2) and Rule 14a-8(1)(3) for the reasons set forth below.

THE PROPOSAL

The Proposal includes the following language:

2147968-1



“RESOLVED, Shareholders request that our board of directors undertake such
steps as may be necessary to permit written consent by shareholders entitled to
cast the minimum number of votes that would be necessary to authorize the action
at a meeting at which all shareholders entitled to vote thereon were present and
voting (to the fullest extent permitted by law). This includes written consent
regarding issues that our board is not in favor of.”

- A copy of the Proposal, including its supporting statements, is attached to this letter as
Exhibit A. A copy of all correspondence with the Proponent regarding the Proposal is attached
to this letter as Exhibit B.- ‘

ANALYSIS

The Proposal ma y be excluded pursnant to Rule 14a-8(i}(2) because im lementation
of the Proposal would cause the Company to violate state law.

Rule 14a-8(i)(2) permits a company to exclude a stockholder proposal if implementation
of the pmposal would cause it to violate any state, federal or foreign law to which it is subject.
The Company is mcorporated under the laws of the State of Delaware. For the reasons set forth
below and in the legal opinion regarding Delaware law from Richards, Layton & Finger, P.A,,
attached to this letter as Exhibit C (the “Delaware Law Opinion™), the Company believes that the
Proposal is excludable under Rule 14a-8(i)(2) because, if implemented, the Proposal would cause
the Company to violate the General Corporation Law of the State of Delaware (the “DGCL”).

The Staff has previously concurred in the exclusion of written consent proposals under
Rule 14a-8(i}(2) on the ground that they would violate state law. For example, in AT&T Inc.
(avail. February 12, 2010), the Staff concurred, pursuant to Rule 14a-8(i)(2), in the exclusion of
a proposal requesting that AT&T take the necessary steps “to permit shareholders to act by the
written consent of a majority of the shares outstanding.” See also Merck & Co., Inc. (avail.
January 29, 2010); Bank of America Corporation (avail, January 13, 2010, recon. denied
February 11, 2010). On another occasion, however, the Staff did not permit exclusion of a
- written consent proposal where the specific language of the proposal was different from that
found in the proposal where exclusion was permitted. In Sprint Nextel Corporation (avail.
‘March 4, 2010) (“Sprint™), for example, the Staff denied a no-action request under Rule. 14a-
8(i)(2) when the proposal included language providing for implementation “to the' extent
permitted by law.” . ‘

As demonstrated by the Staff positions discussed above, the specific language of a
written consent proposal is critical to an assessment of its validity under state law. Here, the
Proposal includes language that, to the Company’s knowledge and as of the date of this letter,
_ has not previously been commented upon by the Staff in the context of a Rule 14a-8 no-action
request. Specifically, the last sentence of the Proposal provides that: “[tlhis includes written
consent regarding issues that our board is not in favor of.” This sentence is significant to the
Rule 14a-8(i)(2) analysis for the reasons explained below.

The sentence seeks independent authorization for stockholders to act by written consent
on issues that the Company’s board of directors (the “Board”) is not in favor of. However, the

2147968-1



sentence is separate from and subsequent to the portion of the Proposal that authorizes written

consent only to “the fullest extent permitted by law.” Thus, the savings language of “to the
fullest extent permitted by law” contained in the first sentence of the Proposal serves to modify
only the preceding language in the first sentence. The savings language does not, however,
modify the second sentence of the proposal. Were the Proposal to be read such that the savings
language is interpreted to apply to the second sentence of the Proposal, it would render the
second sentence of the Proposal as being without any meaning at all. The most straightforward
reading of the second sentence of the Proposal is that it clarifies that the Proposal extends to
action by written consent regarding issues that the Board does not favor, without regard to any
limitations on such actions imposed by law.

So understood, the sentence itself would require the Company to violate state law. As the
Delaware Law Opinion explains, “to the extent that the Proposal purports to require the Board to
- approve such corporate actions that the Board i “not in favor of” in order to enable the
stockholders to act by written consent with respect thereto, the Proposal violates Delaware
law....” The conflict with state law occurs because the Proposal “impermissibly infringes on
- (i) the Board’s authority and obligation 10 manage the business and affairs of the Company under
Section 141(a) of the General Corporation Law; and (ii) the Board’s ability and obligation to
exercise its fiduciary duties.” Moreover, the Proposal purports to enable stockholders to
unilaterally authorize the taking of certain corporate actions that, under Delaware law, must first
be recommended to the stockholders by the Board, as there is no qualifying clause in the
Proposal limiting such actions to those “permitted by law.” For example, under the DGCL, prior
board approval or recommendation is required before stockholders can approve any amendment
to the certificate of incorporation or approve an agreement of merger or consolidation.

Accordingly, because the Proposal, if implemented, would cause the Company to violate
state law to which it is subject, the Company may properly exclude the Proposal from its 2012
Annual Meeting proxy materials in reliance on Rule 14a 8(i)2).

The Proposal excluded pursuant to Rule 14a-8(i)(3) because it is materia
false or misleading because lt contains an inaccurate statement.

Rule 14a-8(i)}(3) provides that a company may exclude a stockholder proposal if the
“proposal or supporting statement is contrary to any of the Commission’s proxy rules, including
Rule 142-9.” In turn, Rule 14a-9 prohibits solicitation by means of any proxy statement
“contammg any statement which, at the time and in the light of the circumstances under which it
is made, is false or misleading with respect to any material fact, or which omits to state any
material fact necessary in order to make the statements therein not false or misleading.” Further,
in Staff Legal Bulletin No. 14B (September 15, 2004), the Staff set forth its view that one
instance in which exclusion of a proposal or supporting statement may be appropriate under Rule
142-8(i)(3) is when a company demonstrates objectively that a factual statement is materially
false or misleading. See The Aiistate Corporation (avail. February 16, 2009) (concurring with
the view that an mdependent chair proposal could be omitted in reliance on Rule 14a-8(i)(3)
because a statement in the proposal that “[t]he standard of independence would be the standard
set by the Council of Institutional Investors which is simply an mdependent director is a person
whose directorship constitutes his or her only connection to the corporation” was materially false
and misleading). See also AT&T Inc. (avail. February 2, 2009) (same).

2147968-1



In this case, the Proposal is materially false or misleading because the language of the
Proposal indicates that stockholders would be able to take action regardl&es of board approval
(i.e., “regarding issues that our board is not in favor of”). This provision is matenally faise and
mxslmdmg because state law generally disallows stockholders from exercising such authority.
Rather, Delaware law generally vests business management responsibilities' with the Board.
More specifically, however, there are a number of corporate actions that require the prior
recommendation of a company’s board of directors. As described in the Delaware Law Opinion
and as noted above, prior board approval is required for amendments to the certificate of
incorporation, adoption of an agreement of merger or consolidation, conversion of the corporate
form, and certain other matters. The Proposal, however, purports to allow stockholders to take
action by “written consent regarding issues that our board is not in favor of” even though prior
board approval is necessary for a number of corporate actions. It misleads stockholders who
may vote on the proposal because it indicates that stockholders would be able to take action
regardless of board approval, when in fact board approval is' mandatory for a number of
corporate actions under Delaware law.

The Proposal maix be exclﬁded pursuant to Rule 14a-8(i)(3) because it is vague and
indefinite, and thus mherengx misleading, because it is subject to multiple
interpretations. «

"The Company acknowledges, however, that the Proposal is written in a. manner such that
its meaning is not entirely clear. To the extent the Proposal is reasonably susceptible to multiple
interpretations, it is excludible because it is vague and indefinite, and thus inherently misleading.
The Staff has consistently held that vague and indefinite stockholder proposals are inherently
misleading and thus excludable under Rule 14a-8(i)(3) where “neither the stockholders voting on
the proposal, nor the company in implementing the proposal (if adopted), would be able to
determine with any reasonable certainty exactly what actions or measures the proposal requires.”
Staff Legal Bulletin No. 14B (September 15, 2004). See also Dyer v. SEC, 287 F.2d 773, 781
(8th Cir. 1961). Additionally, the Staff has concurred that a proposal may be excluded where
“any action ultimately taken by the [c]Jompany upon implementation [of the proposal] could be
significantly different from the actions envisioned by shareholders voting on the proposal.”
Fuqua Industries, Inc. (avail. March 12, 1991).

In this case, the Proposal is arguably susceptible to multiple interpretations. As noted
above, the Company believes that the most stmightforward interpretation of the Proposal is that
it should be read to require that stockholders be given the nght to take action with respect to all
matters, without regard to whether Delaware law would require board approval. The Company
recognizes, however, that other interpretations may be possible. For example, should the second
sentencé of the Proposal be fead as a direction from stockholders that the Board should not

" condition stockholders® right to act by written consent on Board approval where such approval is
not otherwise required under Delaware law? If this interpretation is recognized as a legitimate
alternative, then fundamental questions arise as to what the Proposal means. Would stockholders
be asked to vote on a consent right that was supposed to override state law, as the text of the
Proposal suggests, or operate withinit? To the extent that it is recognized that the Proposal may
have multiple interpretations, this is clearly a situation in which neither the stockholders voting
on the proposal, nor the Company in implementing the proposal (if adopted), would be able to
determine with any reasonable certainty exactly what actions or measures the proposal requires.
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As noted above, this is precisely the sort of situation in which the Staff has concluded that
exclusion is appropriate under Rule 14a-8(i)(3).

CONCLUSION AND REQUEST FOR RELIEF

Based on the foregoing, I request your concurrence that the Proposal may be omitted
from Caterpillar’s 2012 Annual Meeting proxy materials pursuant to Rule 14a-8(i)(2) and Rule
14a-8(i)(3). If you have any questions regarding this request or desire additional information,
please don’t hesitate to contact me.

Very truly yours,

Pt

Christopher
Corporate

Attachments

Ce:  John Chevedden
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EXHIBIT A



- JOHN CHEVEDDEN
*+EISMA & OMB Memorandum M-07-16***

Mr. DouglasR.Obu'hdman

Caterpiliarim.(CA’l‘)
100 NE Adams Street

Peoria, IL 61629
PH: 309-675-1000

Dear Mr. Oberhelman,

Ipum&m&mdholdm&mmompmybemlbehwedommmmmmm
potential. I believe some of this unrealized potential can be unlocked by making our corporate -
govunmeemomcompamve.Andﬂnsmﬂbevnmllywst-ﬁeemanwqmlay-off&

This Rule 14a-8 proposal wrmwﬁhﬂywhmﬂedmawpmofﬂwhngmmeof
our company. ‘This proposal is submitted for the next annual shareholder meeting. Rule 14a-8

will be met including the continuous ownership of the required stock valve until
after the date of the respective sharcholder meeting and presentation of the proposal at the annual
mwhngThsmbmxmdfomaLmﬂ:ﬂwdmeholdu-supphedmphws,mmwndedmbeused
fordwﬁmnvepmxypuum

Inﬂnxnwreuofcompmymstsdvingsandimptovingtheefﬁ@imyofthende 14a-8 process
please communicate viaemail to - **"FISMA & OMB Memorandum M-07-16"

Your consideration and the consideration of the Board of Directors is appreciated in support of
the long-term performance of our company. Plaseacknowledgereeexptoﬂhxsproposal
prompily by email to **FISMA & OMB Memorandum M-07-16***

im Chevedden Date . |

cc: Christopher M. Reitz
- Corporate Secretary
James B. Buda <Buda . James B@cat.eom>
PH: 309-675-1094
FX: 309-675-6620
Joni Funk m@mcow
FX: 309-494-1467




[CAT: Rule 14a-8 Proposal, December 17, 2011}

3~ ShmholderActwlbyWrmCmt

- RESOLVED, Moﬁmmqmﬂ:umbwdofdmctommdatakeswhswpsasmaybe
m&ympmntwnmmbyshueholdmemdedwmthemmummmberof
vﬂesthﬁwou&dbenecmybaﬂhmm&ewﬁonatame@gatwhcbﬂlﬂmeboldm
entitled to vote thereon were present and voting (to the fullest extent permitted by law). This
mcludesvamencomentregm'dingxmﬂmtourboudxsmtmfawrof

: Thwpropowmpncwonmajontyshmd:oldermppmanmeompmesmzomms
 included 67%-support at both Allstate and Sprint. Hundreds of major companies enable

dmeholderamonbywnmwmtltwomdbebenmadopthsmpmﬂmﬂwleanwody
manner possible. .

This written consent proposal is particularly important because our company spent extra money
to tilt the vote against the 2011 proposal to enable shareholders to call a special meeting. In spite
of management’s extra money, we still gave 49%-support to the special meeting proposal.

The merit of this proposal should also be considered in the context of the opportunity for

addmanalunpmvmentmom'company swllmortedeorpomegovmmmordatomke
_our company more competitive:

The Corporate Library, anmdependentmmentmchﬁm’tatedommpany "D" with
“High Governance Risk,” and " VeryBlgbConcem"mexecunvepay-—ssl million for our ex-
CEO James Owens. '

Dadeoode(rdatedﬁotheDdtaAanbanhuptcy)wasshﬂmoanmuthay
Commiﬁe&AndSmnSchwab(rdaﬂedmtheCalmemaumbmhupmy)msnnom-
thxrdofomPnblmPohcyCommﬁee.

DavndCalhomreeuwdourh:gbestnegahvevom a walloping 24%. Mr. Calhoun was a CEO
at one company and a director at 4 companies — overextension concem. Four of our directors had
13 10 18 years long-tenure — mdcpemimceconcem.DucctorsmthlS—yearsmmdeupﬂ%
of our executive pay committee. ~

Pleaseencouragewboardtotupondpmﬁvelyto thmproposalmmnbatcmprovedeorpomte
governance to make our company more competitive:
ShanholderActmn by Written Consent — Yes on 3.*



Notes: ’ -
Jobn Chevedden, **FiSMA & QMB Memorandum M-07-16™ v sponsored this

PleasenoteﬂmﬂlenﬂeofthepmposahspanoftheproposaL
*Nmnbatobeassxgnedbytheeompany

ThmpmposalmbehwedheonfomwﬂhShﬁ'LeleuﬂeﬁnNo.MB(CF),Sepwmbetls,
2004 including (emphasis added): .
Accordingly, going forward, webellevematitwouldnotbeappropnatefor :
companies to exclude supporling statement language and/or an enﬁrepmposahn
reliance on rule 14a-8(i)(3) in the following circumstances:
-ﬂleommanyobjectstofactudasserhonsbewuseﬂ\eyaremtsupponed.
- the company objects to factual assertions that, while not materially false or
misleading, may be disputed or countered;
-mecunpmyobjedstofaduala&emonsbecausemoseasserﬁmsmybe
merpmdbysharahadersnamamerthatlsunfavombletothewupany.
directors, or its officers; and/or .
.mmymwmwmmeyrmmmeopmmome
shareho!derpmponentora:eﬂmnwdwce but the statements are not
identified specifically as such.
WcMmMﬁiempmpmmmkfmmmmmbm
mmmwmwmmﬂ.

See also: Sun Microsystems, Inc. (July 21, 2005). .
Smckwﬂlbehddmﬁlaﬁuﬂwmmlmeehngmd&epmposalwﬂlbemdatmeamnﬂ

meeting. Please acknowledge this proposal promptly by email ~*FISMA & OMB Memorandum M-07-167
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Caterpillar inc.

100 NE Adams Street
Peoria, llincis 51629 - 6450
December 20, 2011
VIAEMAL
John Chevedden
**EISMA & OMB Memorandum M-07-1 6"’"’
Dear Mr, Chevedden,

On December 17, 2011, Caterpiltar inc. mwmmwmmﬂ 2011, relaled to your
shareholder proposal (the “Proposal’) intended for inclusion in the Company’s proxy materials (the 2012 Proxy Materials”)
for its 2012 Annual Meeting of Siackholders (the "2012 Annual Meeting").

As you may know, Rule 14a-8 under the Securities Exchange Act of 1934 ("Rule 14a-8°) sets forth the legal framework

" pursuant to which a shareholder may submit 2 proposal for inclusion in a public company’s proxy statement. Rule 14a-8(b)

establishes that in order 10 be efigible to ssbmit & proposal a shareholder 'must have continuously held at least $2,000 in

market value, or 1%, of the company’s securities enéitied to be voted on the proposal at the meeting for at least one year” by
. the date on which the proposal is submitted. If Rule 142-B(b)’s eligibiity requirements are not met, then the companyto -

which the proposal has been submitied may, pursuant to Rule 148-8(f), exciude the proposal from its proxy statement.

Our records indicate that you are not a registered hoider of the Company's common stock. Under Rule 14a-8(b), you must
therefore prove your eligibility %o submit a proposal in one of two ways: (i) submitting to the Company a written statement
from the “record” hoider of your common stock (usually a broker or bank) verifying that you have continuously held the
requisite number of shares of common stock since at least December 17, 2010 (i.e., the date that is one year priof to the
date on which the Proposal was submitied); or (i} submitting to the Company a copy of a Schedule 13D, Schedule 13G,
Form 3, Form 4 or Form 5 filed with the Secwiities and Exchange Commission (the “SEC”) that demonstrates your
ownership of the requisite number of shares as of or before December 17, 2011, along with a written statement that (i) you
have owned such shares for the one-year period prior 10 the date of the statement and (ii) you intend fo continue ownership
of the shares through the date of the 2012 Annual Meeting. Please note that if you choose to submi to the Company a
wiitten statement from the record holder of your common stock, you must aiso include a staternent that you intend o
continue to hold the securities through the date of the 2012 Annual Meeting. ’ ‘

With respect o the first method of proving eligibility % submit a proposal described in the preceding paragraph, please note
that the staff of the SEC's Division of Corporafion Finance (the *Staff) recently issued guidance on its view of what types of
brokers and banks should be considered *record” holders under Rule 142-8(b). In Staff Legal Bulletin No. 14F (October 18,
2011) {"SLB 14F’), the Staff stated: v C

“Wie will take the view going forward that, for Rule 14a-8(b)(2)(7) purposes, only [Depository Trust

Company] participants shoisld be viewed as “record holders” of securities that are deposited at fthe
Depository Trust Company]. As a result, we will no longer follow Hain Celestial.”

" CH1 6398000v.3



mmm;«mmmmmmmmm@m Unless we receive
such evidence, we intend 1o exciude the Proposal from the 2012 Proxy Materials. Please nole that if you intend to submit
any such evidence, ummmwmm mlaermanﬂdaysfmnhda&pumm
letler.

For yous reference, amd%lﬂb%ammbmw lfywhaveaqusﬂonseomnwm
above, plemdomtheahbbwﬂactm

Very truly yours,
Joni Funk }
Securities Paralegal

Calerpillar inc.

Legal Services Division

400 NE Adams Street -

Peoria, IL. 616296490

phone: 309-675-6754

fax 300-494-1467

emall: funkj@cat.com
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CINCINNAT, OH 452770048
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=
"'mhsw\ & OMB Memorandum M-07-16"*
December 22,2011 '3n-mjc/z 7 | 1
John R. Chevedden ‘

Via facsimil® ®ISMA & OMB Memorandum M-07-16"*

To Whom It May Concern:

“This letser is provided at the request of Mr. John R Chevedden, a customer of Fidelity

Please accept this letter as confirmation that a¢ 10 our records Mr. Chevedden has
continuously owned no less than 105 shares UnﬁedComnnmlHoldmgsInc.(CUSIP
910047109, trading symbol: UAL), 100 s of Caterpillar, Inc. (CUSIP: 149123101,
trading symbol: CAT), 100 shares GmmmCoxpomanoldmgCompmy
(CUSIP: 666807102, trading symbol: NOC) sind 100 shares of Raytheon Company
(CUSIP: 755111507, trading symbol: RTN), since November 1, 2010. I can also confirm
that Mr. Chevedden has continuously held no Jess then 70 shares of Amphenol Corp.
(CUSIP: 032095101, trading symbol: APH) since December 1, 2010. These shares are
registered in the name of National Financial Services, LLC, a DTC participant (DTC
mmmmm

I hope you find this information helpful. Ifmlnvony msmdingths:ssue,
plmefeelﬁeetoeomctmebycdhngmoommmﬂwmsoﬂ'Mm
and 5:30 p.m. Eastern Time (Monday through Friday). Press 1 whea asked if this call isa
response 1o & letter or phone call; press *2 to reach an individual, then entes my 5 digit

. extension 27937 when prompled.

‘George Stasinopoulos
-Onur File: W826874-22DEC11




Chiistopher M. T&FISMA & OMB Memorandum M-07-16***

; cc Chris C. Spears/0B/Caterpillar@Caterpillar, Joni J.
01/31/2012 02:10 PM Funk/0B/Caterplilar@CATERPILLAR :
bee
Subject Caterpiffar
Caterpiltar: Confidential Green Retain Unti: 03/01/2012

Dear Mr. Chevedden,

!nmepast.youhavesuggested ﬂEtCamlﬁlarshareholder'sshouldhaveme right to call special
meetings. implementation involves amending our certificate of incorporation and bylaws which requires
the approval of a majority of the outstanding shares of Caterpillar's stock. Proposals submitted in the past
for this topic have received the following support.

Year Yo Call Meeting A as % of shares voling  as % of outstanding shares
2010 10% of shares 34% 24%
2011 20% of shares 49% 34%

ThsyearyouszmmiuedapmposdmﬂmfwshateholderachonbyWnnenCmsent On Friday, wa
intend to file a letter with the SECaslunghendudetheproposalonMeba&sﬁatthemchhonyou have
asked sharehoiders to approve violates Delaware law.

waghCalamlbfsmnalemﬂBpmopposiwnmmsmMeemgpmmsalsshHWawe
apprwammatafawnumberofourshareholderswouldhkehsandeonsiderltpreferablewawonby
Wiritten Consent. in this regard, | am writing to ask whether you would withdraw your Written Consent
pmposaldCammﬂmweremdeeimtsmxyslatamntamanagementpmposa!mauow
shareholders holding 25% of the outstanding shares to call a special meeting. If you think you would be
agreeable to this, we will raise it with our management and relevant Board stakeholders.

Please let me know your thoughts Mr. Chevedden.
Kind Regards,

Chris Reilz
Corporate Secretary
"Caterpillar Inc.
100 NE Adams / Peoria, llinois 61629-6490
Phone (309) 494-6632 / Cell (309) 472-4725
Fax (309) 992 6740
Reitz_Christopher_M@cat.com
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RICHARDS
JTAYTON &
FINGER

February 2, 2012

Caterpillar Inc.
100 North East Adams Street

Peoria, IL 61629

We have acted as special Delaware counsel to Caterpillar Inc., a Delaware
corporation (the "Corporation”), in connection with a proposal (the "Proposal”) submitted by
John Chevedden (the "Proponent”) that the Proponent intends to present at the Corporation's
2012 annual meeting of stockbolders (the "Annual Meeting”). In this connection, you have
requestedomopxmonastoaeertammattcrnmdetﬂleﬁmalCorporanonLawoftheswe of
Delaware (the "General Corporation Law™).

For the purpose of rendering our opinion as expressed. herem, we have been
furmshcdmdhaverevnewedthefollowmgdocmnents

. ()  the Restated Certificate of Incorporation of the Corporation, as filed with
the Secretary of State of the State of Delaware (the "Secretary of State”) on July 28, 2010 (the
"Certificate of Incorporation™);

(i) the Bylaws of th;e Oo;'pomtion, effective as of December 8, 2010 (the
“Bylaws"); and

(iii) therposa[andthcsuppomngstatementthereto

With respect to the foregoing documents, we have assumed: (a)ﬂ:egenumcness
of all signatures, and the incumbency, authority, legal right and power and legal capamtyunder
all applicable laws and regulations, of each of the officers and other persons and entities signing
orwhosemgnahmappemnponewhofsmddocmmmasmonbehalfofmepamsthzmm,
(b)theconﬁumtywamhenucongmalsofall&ocummtssnbmﬁted to us as certified,
conformed, photostatic, electronic. or other copies; and (c) that the foregoing documents, in the
formsmbmxuedtomforommew,havenmbeenandmnnotbealmwdorammdedmmy
respect material to our opinion as expressed herein. For the purpose of rendering our opinion as
expressed herein, we bave not reviewed any document other than the documents set forth above,
and, except as set forth in this opinion, we assume there exists no provision of any such other
document that bears upon or is inconsistent with our opinion as expressed herein. We have
conductednomdcpendentfacmal investigation of our own, butmtherhaverehedsolelyuponthe'

~

LN
%mﬂuﬂc =920 North King Street » Wilmin'gton,.DE 19801 = Phone: 302-651-7700 ® Fax: 302-651-7701
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Caterpillar Inc.
February 2, 2012
Page 2

foregoing domments, the statements and information set forth therein, and the additional matters
xecltedorassumedherexn,allofwmlchweassmnetobemxe,oompleteandaccuratemall
material respects.

The Proposal
 The Proposal reads as follows:

RESOLVED, Sharcholders request that our board of directors
undertake such steps as may be necessary to permit written consent
by shareholders entitled to cast the minimum number of votes that
would be necessary to authorize the action at a meeting at which
all shareholders entitled to vote thereon were present and voting (to
the fullest extent permitted by law). This includes written consent
regarding issues that our board is not in favor of.

Discussio

You have asked our opinion as to whether implementation of the Proposal would
violate Delaware law. For the reasons set forth below, in our opinion, implementation of the
. Proposal by the Corporation would violate the Genesal Corporation Law.

Sectxon 228 of the General Corporation Law addmsses stockholder action by
written consent. That section provides, in relevant part, as follows:

Unless otherwise provided in the certificate of incorporation, any
acuonreqmredbythtsch@tertobetakenatanymua]orspemal
meeting of stockholders of a corporation, or any action which may
be taken at any annual or special meeting of such stockholders,
may be taken without a meeting, without prior notice and without a
vote, if a consent or consents in writing, sefting forth the action so
_ taken, shall be signed by the holders of outstanding stock having
not less than the minimum number of votes that would be
necessary to authorize or take such action at a meeting at which all
shares entitled to vote thereon were present and voted and shall be
delivered to the corporation by delivery to its registered office in
this State, its principal place of business or an officer or agent of

RLF1 5796967v. 1



Caterpillar Inc.
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the corporation having custody of the book in which proceedings
of meetings of stockholders are recorded.’

Thus, Section 228 of the General Corporation Law provides that, unless restricted by the
certificate of incorporation, stockholders may act by written consent, and any action taken
thereby will become effective once it is approved by holders of the minimum number of votes
that would be required to authorize the action if it were submitted to a vote of stockholders at a
meeting at which all shares entitled to vote thereon were present and voted.

As permitted by the General Corporation Law, the Certificate of Incorporation
currently prohibits action by the holders of the Corporation's common stock by written consent
on any matter.” The Proposal calls upon the Corporation’s Board of Directors (the "Board”) to

_ propose an amendment to the Certificate of Incorporation that, if adopted by the stockholders

and implemented, would purport to authorize the holders of the Corporation’s common stock to
act by written consent "regarding fssues that our board is not in favor of.” Thus, the Proposal can
be read to enable stockholders to unilaterally authorize the taking of certain corporate actions
that, under Delaware law, must first be approved by the Board. To the extent that the charter
provision contemplated by the Proposal would purport to authorize the Corporation's
stockholders to act by written consent in connection with matters that under the General
Corporation Law require prior approval by the Board, despite the absence of such approval, the
Proposal would be contrary to the General Corporation Law,

Although stockholders may, in certain instances, unilaterally authorize the taking
of corporate action,” there are a number of matters that, under the General Corporation Law,
require the Board first to approve the action before stockholders may act upon the matter. For
example, under the General Corporation Law, prior approval of the board of directors of a
Delaware corporation is required before stockholders can act to: approve an amendment to the
certificate of imorporation;4 adopt an agreement of merger or consolidation;® approve the

18 Del. C. § 228(a)-

2 Specifically, Article Seventh (a) of the Certificate of Incorporation provides: "Any action required or
pemxitted'whemwmmmfﬁmmﬁmmueﬁeﬂeduadulyulkdmﬂorm
meeting of such holders and may not be effected by any consent in writing by such holders.” .

3 For example, Section 109 of the General Corporation Law vests stockholders with the power to
nnilawallyadopt,mendqrnpea!bym. 8 Del. C. § 105(a).

* 8 Del. C. § 242(bX1) ("[The} board of directors shall adopt a resolution setting forth the amendment
proposed [and] declaring its advisability” before submitting the amendment to stockholders); Williams v. Geier, 671
A2d 1368, 1381 (Del. 1996) ("Like the statutory scheme relating to mergers under 8 Del. C. § 251, it is significant
that two discrete corporate events must occur, in precise sequerice, to amend the certificate of incorporation.”) -
(emphasis added); AGR Halifax Fund, Inc. v. Fiscina, 743 A.2d 1188, 1192-93 (Del. Ch. 1999) ("[Ulnder no

" RLF15796967v. 1
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conversion of the corporation to a limited Hability company, statutory trust, business trust or
association, real estate investment trust, common-law trust or partnership or foreign corporation;®
“approve the transfer, domestication or continuance of the corporation in any foreign jurisdiction;’
or approve the voluntary dissolution® or revoke the voluntary dissolution’ of the corporation. To
the extent the Proposal purports to authorize stockholders to take such actions without prior
Board approval thereof, the Proposal would, in otr view, violate the General Corporation Law.

In addition to the violation of law discussed above, assuming the Proposal were

read to call for an amendment to the certificate of incorporation permitting stockholder action by
 written consent expressly including "written consent regarding issues that our board is not in
favor of,” it would be a violation of Delaware law even to incluode in the Company’s certificate of
in jon a provision purporting to permit action by written consent on such matters.
Section 242(a) of the General Corporation Law permits a corporation to amend its certificate of
incorporaﬁon"frmﬁtimetqtime,inanyandas-manyrespectasmaybed&si:ed,solongasits
certificate of incorporation as amended would contain only such provisions as it would be lawful
and proper to insert in an original certificate of incorporation filed at the time of the filing of the
amendment.” The contents of an "original certificate of incorporation” are governed, inter alia,
by Section 102(b)1) of the General Corporation Law, which authorizes provisions in a
certificate of incorporation "if such provisions are not contrary to the laws of this State.” As set
forth above, a certificate amendment purporting to authorize action by "written consent regarding

circumstances may the stockholders act before the mandated board action proposing and recommending the
amendment.”).

3 8 Del. C. §251(b), (c) ("The board of directors . . . shall adopt a resclution approving an agreement of
merger . . . and declaring its advisability" before submitting the merger agreement to stockholders.); Tansey v. Trade
Show News Networks, Inc., 2001 WL 1526306, at *4, *7 (Del. Ch. Nov. 27, 2001) (holding that a merger was
invalid in part because the board never approved the merger agreement as required by Section 251 and emphasizing
that Section 251 "requires three different actions to occur in a specific sequence to approve and implement a
merger”) (emphasis added).

48 Del. C. § 266(b) ("The board of directors . . . shall adopt a resolution approving such conversion . . . and
recommending the approval of such conversion by the stockholders of the corporation.”).

7 8 Del. C. § 390(b) ("The board of directors . . : shall adopt a resolution appoving such transfer . . . and
recommending the approval of such transfer . . . by the stockholders of the corporation,”).

*8Del C §275(a),(b)lekshouldbedeemedadvisableinthejudgmﬂofdxebowdofdimﬂomofmy '
corporstion that it should be dissolved, the board, after the adoption-of a resolution to that effect . . . shall cause
notice of the adoption of the resolution and of 2 meeting of stockholders to take action upon the resolation to be
mailed to each stockholder . . . ). Section 275 does, however, provide that the unanimous written consent of all of
the stockholders entitled to vote thereon obviates the need for prior board approval. 8 Del C. § 275(c).

% 8 Del. C. § 311(aX2), 3) (ﬂ]wbpa:dofdirecﬁomshaﬂadoptamoluﬁmmmmgmme
dissolution be revoked and directing that the question of the revocation be submitted to [the stockholders].").

RLF1 5796967v. 1
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issues that our board is not in favor of* would conflict with Sections 242(b), 251(b), 266(b),
- 390(b), 275(a) and 311(2)(2) of the General Corporation Law and would therefore be violative of
the General Corporation Law. ' :

Furthermore, to the extent that the Proposal purports to require the Board to
approve such corporate actions that the Board is "not in favor of” in order to enable the
stockholders to act by written consent with respect thereto, the Proposal violates Delaware law
because it impermissibly infringes on (i) the Board's authority and obligation to manage the
business and affairs of the Company under Section 141(a) of the General Corporation Law; and
(i) the Board's ability and obligation to exercise its fiduciary duties.

Section 141(a) of the General Corporation Law. vests the power and authority to
»mmngethebusmmaﬂhimofamlawmemrpomﬁoninﬂnbmdofdimctomm Implicit in
the management of the business and affairs of a Delaware corporation is the concept that the
board of directors is in the best position to direct the decision-making process with respect to
certain corporate actions. Directors can not be required to delegate or abdicate their decision-
making authority in favor of the stockholdﬂswith-rapeetto.mauersmchtheymexptessl?
required under the General Corporation Law to approve before stockholder action can be taken."!
Therefore, to the extent the Proposal requires the Board to approve actions that it is "not in favor
of," the Proposal violates Delaware law. \

- " In exercising the Board's discretion concerning the management of the
Corporation'saﬂ‘aim,m”eobﬁgatedwminammoonsimwth.thekﬁduciary
duties, not necessarily in accordance with the desires of the holders of a majority of the
Corporation's common stock.”? To the extent the Proposal purports to require the Board to

038 Del C. § 141(a). B ,

™ See Rosenblatt v. Gesty Oil Co., 1983 WL 8936, at *18-19 (Del. Ch. Sept. 19, 1983) aff'd 493 A.2d 929
(Del. 1985) ("[Dlirectors cannot lawfully agree to surrender to others the duties of corporate management which the
statutes impose upon them."); Abercrombie v. Davies, 123 A.2d 893, 899-900 (Del. Ch. 1956) rev'd on other
grounds, 130 A.2d 338 (Del. 1957) (*So long as the corporate form is used as presently provided by our statutes this
Court cannot give legal sanction to agreements which have the effect of removing from directors in a very
substantial way their duty to use their own best jxdgment on management matfers. . . . {Stockholders] canmot under
dwpresmlawoommitlhcMmmammﬁrawhiehmwmmmmmtoﬂwﬁmm
jodgment."); see also Air Prods. & Chems., Inc. v. Airgas, Inc., 16 A 3d 48, 124 (Del. Ch. 2011) ("[TThe fidueiary
Mmmageaeupmmmprbmmmeum&a‘ﬁmeﬁamformmof
That duty may not be delegated to the stockholders.”) (quoting Paramount Covimc'ris, Inc. v. Time, Inc., 5§71 A2d
1140, 1154 (Del. 1990)); Smith v. Van Gorkom, 488 A.2d 858, 888 (Del. 1985) (The board could not “take a neutral
positionmddekgawwthestockholdgrsmewviseddecisionasmwhedxermaweptormjmthemegm").

12 Soe Paramount Commens Inc. v. Time, Inc., 1989 WL 79880, at *30 (Del. Ch. July 14, 1989) gff'd 571
A.2d 1140 (Del 1989) ("The corporation hwdmnmopmm&eﬁmy&atdiremhuerﬁsingtheir
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approve certain corporate actions, it essentially requires the Board to defer to the views of the
Corporation's stockholders regardless of whether the Board's own business judgment would
counsel against taking the proposed action.” Through the Proposal, the stockholders purportedly
could force the Corporation to undertake a course of action that would undermine the Board's
abﬂhymmiseibﬁdwhqduﬁwanddirecﬂywnﬁiavﬁmﬂnmbsmﬁwdedsiommv
amhoﬁtvaite‘ginthe-BoardbytheGenuﬂCorpbraﬁonLaw.“ Such a result would violate

Conclusion

‘Based upon and subject to the foregoing, and subject to the limitations stated
herein, it.is our opinion that the Proposal, if implemented, would violate the provisions of the
General Corporation Law. : _ ,

The foregoing opinion is limited to the General Corporation Law. We have not
. considered and express no opinion on any other laws or the laws of any other state or
jurisdiction, including federal laws regulating securities or any other federal laws, or the rules
and regulations of stock exchanges or of any otber regulatory body.

powers to manage the firm, are obligated to follow the wishes of a majority of shares.”); see also Airgas, 16 A3d at
124. .

B See &g, Nagy v. Bistricer, 770 A2d 43, 62, 64 (Del. Ch. 2000) (holding that dircctors breached their
ﬁduciuyduﬁawﬁeeapamimbyabdieaﬁngmeirdutymdmm,aﬁiwmmdmﬁngmm]his
sbdication is inconsistent with the [Company] board's non-delegabic duty to approve the [mjerger only if the
[m]ugﬁwasimhebuthbrwsof[memny}andmmm.'} .

' ¥ In a recent decision, the Delaware Supreme Court invalidated a proposed bylaw that would have
impmisib!yinﬁhgedmthedkpcﬂus‘mﬁseofﬁwirﬁd\wiuym CA, In¢. v. AFSCME Employees Pension
Plan, 953 A.2d 227, 237 (Del. 2008). The Court heid that the proposed bylaw, which would have required the board
to pay a dissident stockholder’s proxy expenses for nmning a successful short slate,” impermissibly infringed on the
directors’ exercise of their fiduciary duties because it would have required the board to expend corporate funds even
in cases wheré the board of directors believed doing so would not be in the best interests of the corporation and its
stockholders. Id at240. Like the proposed bylaw in CA, to the extent the Proposal purports to require the Board, in
m@mﬂlemmmmwmmmmemmmmm
mAmmpﬁaMdemﬁ'meBwﬂhmmmﬁvwmchm&mMpmpmm
mnmmmmmmdwmswmmmmmofmmwmm

" . stockholders.

S See, e.g, Spiegel v. Buntrock, ST1 A2d 767, 77273 (Del. 1990) C'A besic principle of the General
mem,MOfmmkmmmmmehmmm :
of the corporation.”); Pogostin v. Rice, 480 A2d 619, 624 (Del. 1984) (*[Tlhe bedrock of the General Corporation
LawoﬂhemofDelamisﬂlembMﬂtcbusinessmdaffaisofaeorpomimaremmgedbyandnmduﬂue
direction of its board."). :
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The foregoing opinion is rendered solely for your benefit in connection with the
matters addressed herein. 'We understand that you may furnish a copy of this opinion letter to the
Securities and Exchange Commission in connection with the matters addressed herein and that
you may refer to it in your proxy statement for the Annual Meeting, and we consent to your
doing so. Except as stated in this paragraph, this opinion letter may not be furnished or quoted
to, nor may the foregoing opinion be relied upon by, any other person or entity for any purpose
without our prior written consent. ' )

Very truly yours,

Relawds, 2 fou Prsie, £

CSB/NS
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