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Amy Goodman

GibSon Dunn Crutcher LIP Section

shareholderproposalsgibsondunn.com

Public

Avaikibflity

Dear Ms Goodman

This is in response to your letters dated February 32012 February 63012 and

February 132012 concerning the shareholder proposal submitted to Time Wan by

Kenneth Steiner We also have received letters on the proponents behalf dated February

52012 February 62012 February 122012 February 132012 and February 282012

Copies of all of the correspondence on which this response is based will be made

available on our website at httpJ/ww.sec.ov/divisions/corpfizilcf-noactionlI4a-8shtml

For your reference briefdiscussion ofthe Divisions informal procedures regarding

shareholder proposals is also available at the same website address

Sincerely

TedYu
Senior Special Counsel

Enclosure

cc John Chevedden

FISMA 0MB Memorandum

DMSION OF
ORPORAON FRIANCE

UNITEDSTATES

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON D.C 20549.4501

12025212

Re Time Warner Inc

Incoming letter dated February 32012

IrQ -I



March 132012

Response of the Office of Chief Counsel

Divhion of Corooration Finance

Re Time Warner Inc

Incoming letter dated February 32012

The proposal requests that the board undertake such steps as may be necessary to

permit written consent by shareholders entitled to cast the minimumnumber of votes that

would be necessary to authorize the action at meeting at winch all shareholders entitled

to vote thereon were present and voting to the fullest extent permitted by law This

includes written consent regarding issues that our board is not in favor of

We are unable to concur your view that Time Warner may exclude the proposal

under rule 14a-8i2 Accordingly we do not beheve that Time Warner may omit the

proposal from its proxy materials in reliance on rule 14a-8iX2

We are unable to concur in your view that Time Warner may exclude the proposal

under rule 14a-8iX3 We are unable to conclude that you have demonstrated

oljectively that the proposal is materially false or mlsle2dmg In addition we are unable

to conclude that the proposal is so inherently vague or indefinite that neither the

shareholders voting on the proposal nor the company in implementing the proposal

would be able to determine with any reasonable certainty what actions or measures the

proosaI requires Accordingly we do not believe that lime Wainermay Omitthe

proposal from its proxymaterials in reliance on rule 14a-8iX3

Sincerely

Mark Vilardo

Special Counsel



DIVISION OF CORPORATION FINANCE

INFORMAL PROCEDURES REGARDING SIIAREIXOLDER P1OPOSALS

The Division of Corporation Finance believes that its responsibility with respect to

matters arising
under Rule 14a-8 CFR 240 14a-8 as with other matters under the proxy

rules is to aid those who mustcomply with the rule by offering informal advice and suggestions

and to determine initially whether or not it may be appropriate in particular matter to

recommend enforcement action to the Commission In connection with shareholder proposal

under Rule 14a-8 the Divisions staff considers the information furnished to it by the Company

in support of its intention to exclude the proposals from the Companys proxy materials as well

as any information flurnished by the proponent or the proponents representative

Although Rule 14a-8lc does not require any communications from shareholders to the

Commissions staff the staff will always consider information concerning alleged violations of

the statutes administered by the Comimssion including argument as to whether or not activities

proposed to be taken would be violative of the statute orrdle involved The receipt by the staff

ofsuch inibrination however should not be construed as changing the staffs intormal

proºedures and proxy review into formal or adversary procedure

it is important to note that the stafis and Commrssins no-action responses to

Rule 14a-8j submissions reflect only informal views The determinations reached in these no-

action letters do not and cannot adjudicate the merits of companys position
with respect to the

proposal Only court such ala U.S District Courtcan decide whethera company is obligated

to include shareholder.pmposals in its proxy materials Accordingly discretionary

determination not to recommend or take Commision enforcement action does not predude

proponent or any shareholder ofaconupany from pursuing any rights he or she may have against

the company in court should the management omit the proposal from the companys proxy

rnateriL



HN CHEVDEN

FtSMA 0MB Memorandum

February 28 2012

Office of Chief Counsel

Division of CorporaiionFinae
Seirities mid Exchange Commission

lOOFStreetNE

Washington DC 20549

Rule 14-S Propo.aI

1e Warner Inc WX
Wtitka Cosisent

Kenneth

Ladies aid Gentlemern

This further responds to the oisourced February 2012 company request to avoid this

established rule 14a- proposal

In regard to the atththed February 272012 management opposition statement the company will

apparently insist on anmung its no action request arguments highlighted to all tharebo1ds

even ifit does not obtain action relief Thus the company is aniiuicing in advance that it will

not respect the position ofthe Staff ifit fails to obtain no action rçlief

This is to request that the Office of chief Coimsel allow this resolution to stand and be voted

upon inthe 2012 proxy

Sincerely

cc
KthSte

4mcwarn



TirneWarner

February 27 2012

VIA OVERNIGHT DELIVERY

JO Cheveddon

FISMA 0MB Memorandum

Re $tockholdcrPropcsalSubinlttcdcnDecember9 2011

Dear frCheveddern

As required by Rub 14a-8 of Regulation l4Apcomulgatedby the Securities and

Thcchange Commission on behalf of Tune Warner Inc the Company attar1d is copy of

the SIJu in Opposition the Statement that the Ccmpanyinds to include In its 2012

Proxy Statement in coimection with flstockho1der proposal submitted by you on behalf of

Kenneth Steiner regarding stockholder action by writti consent the ProposaF Mao attached

is copy ofthe Proposal for your reference Please note tlWtlhe Companyisopen to

discussion rcgdingthe ProposaL

Should youwish to contact me regarding the Companys SMeant or the Proposal

please feel free to call me at 212484-8142

Sincerely

.1 Julie Kim

cc Kunneth Stainer

FISMA 0MB Memorandum

lime Warner Inc OneThne Warner Center NawwkNYiooip.8oi6

1212484.8000 www.t1mewamer.com



Time Winier Inc.s Statement to Opposition to the Stockholder Proposal regarding

Stockholder Action by Written Consent

COMPANYRECOMMENDAflON

eBourd ofDirectors recommends vote AGAiNST this proposal for the following

reascns

Without inc procedural protections stoethelder actkmby wilMn consent as

described mthc proposal can deprive stockholders of inibrination voice and

vote on the matter approved in the written consent and can lead to abusive practices

ii Stockholder meetings are abetter method to present rtantmWrs for

consideration by stockholders and holders of 15% ofthe Companys outstanding

Common Stock already have the nghtto request special meeting of stockholders

Oil dIdhemmfproposecposalWOuldcet1C01DPa11YW
vioWe Delaware law and

lv The Companys existing corporate govcnnnce practices already provide

stockholders with monmgfiuI access to the Board and significant rights sed

kIP without procedural protections stockholder action by wiconsent can exclude

minority stockholders from having an oppoetnufty to voice their views and vote on an action or

even receiving mllrniafton regarding the nutter approved by wn1tci consent 11 proposal

provides no procedural protections such as requirement to provide all stockholders

description ofthe proposed action and the reasons for the proposed action This means that for

example group of stockholders representing majority of the Common Stock could take

eigmfiant action such as agrccmgto sell the Company without providing priornotice to all

stockholders or any opporttnuty to discuss raise objections to orvote on the proposed action

This could remit in stockholders receiving less value than they might otherwise receive because

the Board and management mgJit not have en opportunity to assess proposed action or seek

higher-value alternatives to the action presented in the stockholder consent

in addition the proposal does not provide for appropriate procedural protections to jrevent

orlinilt the potential forabuse of this method for stockholder action For exanqle mthtw7rng

action by written consent as suggested by the proponent would make it possible for group of

stockholders to accumulate short-term voting poSition by borrowing shares from stockholders

and then thbng action withoutthosc stockholders knowing thattlicir voting rights were being

used to take such action Stockholders who have loaned their stock are better able to take acticri

to protecttheir voting rights atameetmgthan ifan action is pennitted by written consent

without appropriate procedural safeguard group ofstockholders could also use consent

solicitation toreinove and replace directors and effectively assume control without having to pay



control premium to sockboldcrs Moreover if multiple groups of stockho1des are ablito

solicit wr1trt consents at any time and as often as they wish the solicitation ofwritten consents

could create considerable amount occmfusion and disruption among the Companys
stàckbolder

Seàond the Board believes that more open transparent and democratic way for

Lockholders to exercise their rights regarding important issues Is through stockholder meetings

so that all stockholders have the ability to voice their concerns the issues can be folly discussed

and all stockb1ders can vote cnlhc issues Stockholders can submit proposals forpresentation

at stockholdermeetlngs In addtion under the Companys By-laws holders of 15% ofthe

outstanding Common Stock athrcshold approved by the Companys stockholders through

vote attbs anniI meeting of stockholders in 2010 may request that special meeting of

stockholders be held Unlike stockholder actions tkn by written consent stockholder meetings

give all stockholdeti an opportunity to learn about the matter to be acted on in advance esprass

theirviews or concerns priorto or at the meeting end solicit votes for or sgthnt the ma1

The Board believes that the stockholders existing rigith to request special meeting and to

resent matterg at stockholder meetings arc effective and nemringfnt 11 proponent is incorrect

wbmhe 0lnitmi that provision in the Companys By-laws encourages stockholders to revoke

request for aspeclal meetingthe provision actually gives stockholder who requested special

meeting the right to revoke the request in the stockholders sole discretion 11 proponent also

suggests that mamgementhos disomtion to càcel atockhoIdcr-inltd special meeting

which is simply not correct The Board may cancel stockbolder-initjated special meeting only

ifthe stockholder requesting the special meeting has revoked the request

Third if implemented in the proposed the proposal would cause the Companyto

violate Delaware law The anpotai requests the right for stockholders to act by written consent

regarding issues that outboard is not in favor of However in General Corporation

Law of Delaware the Board Is required to wove certain corporate actions before submitting

the proposed actions to vote by the stockholders e.g an amendment to Companys
Restated Certificate of Incoxpoxation Thus the proposals language impermissibly calls for

stockholders to be able to rmibually authorize the biHng ofcertain actions that under Delaware

law must first be ruedby the Board

In addition to the cidunt the proposal hvkt require the Board to approve certain

corporate actions that the Board isnot in favor of so thatstockholders can act on such actions

by wjiUi consent implemeath4on of the proposal would violate Delaware law by infringing on

the Boards authority and its obligation under Delaware law to lnmgo the Companys business

and affairs and cause the directors to biieach their fiduciary dubs

Fourth the Company believes that its stockholders already have significant access to the

Board and tights and protections that reduce the need to be able to act by writkii consent For

cxaniple

As stated above holders of 15% ofthe outstanding Common Stock may requst

special meeting of stockholders



Stockholders maysubmit proposals for presentation at an mmmii meeting including

nominations of director candidates

StocklKijdersmnay communicate directly with any director including the Lead

Independent Director any Board committee or the fill Board

Stockholders elect directors rrilnuelly by niordy vote in uncontested director

elections and any incumbent director who does not receive amjonty of the votes

sorherelecsequkdtooiesignfrcnitheBod

flio Board consists ofa 4lificaid mjorltyof independent directors La all of the

dhectczs cept the Companys CEO

The Board has been responsive to stockholder concerns whether siqreased through

proposals or indiscossiona between stockholder representatives and the Company For example
mthe past two yeats following discussions with stockholders the Cmpan implemented

cigs soth Idera representing at least 15% of the Companys outstanding common stock

can request special mneeting iiremoved all provisions in its Restated Certificate of

Incorporation and By-laws that provided furstockholder action bymore than thnple injonty

vote other than where Delaware corporation law requires diflreut vote standard and iii

awed holding on an animal basis stockholder advisory votes on execuuve compensation

Forthe reasons stated above the Board beheves that the proposal in the form presented is

otmthebestcitheCompanyoritsstockholdersandIfImplementedinthenn

proposed would cause the Company to violate Delaware law Therefore the Board recommends

vote AGAINST the proposal



3OHNC11EVDDEN

FISMA 0MB Memorandum

February 132012

Office of Chief Counsel

Division of Corporation Fbince

Securities and Thclge Conunission

lOOP SfreetNB

Washington DC 20549

Rule 14a-SPropusal

Time Warnar Inc WX
Written Consent

Inilics and Gitlinn

This fbrthcr responds to the outsourced February 2012 company request to avoid this

established rule 14.4 proposaL

Pootnete page the February 22012 onfk1e opinion does not siqpcrt the text associated

with it mregardlo apçroval of the board Foolnote cites Dcl 242bXl which states
If the corporation has capital stock its board of directors shall adopt aresolutlon setting forth the

amesdniont proposed declaring its advisability

Advisability mews wisdom or desirability

The company ennsousiy dmn that arMsabillty apçrovaL

Wisdom or desirability can be expressed positively or negatively

This is to request that timOffice of Chief Counsel allow this resolution to and be voted

upon in tIm 2012 proxy

Keoneth

Julie KimJuIIe.Kimªltimewarner.coni



GIBSON DUNN GlcmUr
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Washlncn 1t2OO3653O6

Tel 265.85OO

FC 21n59677AGoaTh
February 132012 C9icoo

VIAB-MAIL

Cffice of Chief Counsel

Division of Corporation Finnce

Securities and BxeJnge Comnition

lOOP StreetNE

Washington DC 20549

Re Time Warner Inc

Stockholder Proposal ofKenneth Steiner John Chevedden

Exchange Act of 193 4Rule 14a-8

Ladies and Gentlemen

On February 32012 we submitted letter the No-Action Request on behalf of our

client Warner fnc the Company notifylngthe staff of the Division of Corporation

Finance the Star of the Securities and Exchange Commission that the Company intends

to omit from its proxy statement and form of proxyfor its 2012 Annual Meeting of

Stockholders stockholder piuposal the Proposal and statements in sup$rt thereof

received from kim Chevedden on behalf ofKenneth Steiner the Proponent The

Proposal relates to perinitltingj written consent by shareholders

On February 52012 the Proponent submitted to the Staff letter stating that the Company
did not include all communication between the company and the shareholder party On

February 62012 we submitted letter to the Staff stating that the only communication not

included in the No-Action Request was February 22012 email fromMr Chevedden to

Paul WshingtoÆ stating Mr Cheveddens belief that he justhad conversation with Mr
Washington We noted that as Mr Washington and Mr Chevedden had no conversations

about the Proposal we did not include the iiin the No-Action Request

On February 62012 the Proponent submitted another letter to the Staff stating that Mr
Cheveddcns February 22012 email was intended to mean that Mr Chevedden believed he

had conversation on January 27 2012 with Susan Waxenber Assistant Secretary atthe

Company As noted inMr WaShingtons February 12012 email to Mr Chcvedden

attached hereto as Exhibit Ms Waxenberg is not employed by the Company but rather

is employed by Time Warner Cable Inc public company that is not affiliated with the

Company Time Warner Cable Inc was legally and structurally separated from the

Company in March2009 When the Company disposed of all its shates ofTime Warner

Cable Tue stotk ina spin-offto the Companys stockholders

BiusselsCentuiy.Clty .ValIas Denver D.ti LOS Angeles MunIch t4ewbdi

Orange County Palo Me Pals San Francisco Sªo Paulo- Singapore ..Washlngton 04
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Washington Pa
Sent Tuesday FebrUary 0720121204 PM
TO FISMA 0MB Memorandum

Cc

Subject RE Rule 14a-8 opos WQ
Deer Mr Chevedderc

hi light of your recent correspondence with the SEC please be aware that Susan Waxenberg works for Time Warner

Cable lnc not Time Warner Inc Time Warner Cable Inc has been unaffihated with Time Warner Inc since March2009

Paul Washington

Senior Vice Piesident Deputy General Counsel Corporate Secretary

Time Warner Inc

From FISMA 0MB Memorandum

Sent Thursday February 0220121237 PM

Tce Washington Pul NI
Subject Rule 14a4 Proposal CrnQ

Dear Mr Washington believe just had conversation unless it was an impersonator

John Chevedden

This message is the property of Time Warner Inc and is intended only for the use ofthe

addressees and maybe legally privileged and/or confidentiaL If the reader of ihis message
is not the intended recipient or the employee oragent iesponsible to deliver it to the intended

recipient he or she is hereby notified that any dissemination distribution printing forwarding

or any method of copying of this information and/or the hiking of any action in reliance on

the information herein is strictly prohibited except by the original recipient or those to whom
he or she intentionally distributes this message Ifyou have received this communication in

error please immediately notify the sender and delete the original mesÆgeand any copies

from your computer or storage system Thank you
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RSMA 0MB Memorandum

Februaiy 122012

Office of Chief Counsel

Division of Corporation Finance

Securities and ExcJi Qpmtnn
lOOFStreetNE

Washington DC 20549

Rub 14-S Proesa1
TimWarier Inc TWX
Written Consent

Kenn

LadiesaadGestlem

This further responds to the outsourced Februaiy 2012 company request to avoid this

óstablithed nile 148 proposaL

The Raytheon Company2011 annual meeting proxy said that adopting written conscut would

give narrow majority cshartholdors the ability to ienxwe and replace directors This is

one txmreofnsnes that our board is net in fuvor ofthat is addressed InIhe 2012 rule 148
proposals submitted to timi warner Raytheon and Tithe Warner are incorporated

lithe same stat Delaware

Thus the 2011 Raytheon mJmeeting proxyrebels the 2012 company claim regarding state

law onpage 2topegelandthe dependenttailgsting cnmpanydmm onpageland8

This Is to request that the Office of Chief Counsel allow this resolution to stand and be voted

upon in the 2012 proxy

ha thevedden

cc

Kenneth Steiner
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JOHN CHEVEDDEN

FISMA 0MB Memorandum

Febzuaiy 62012

Office of iiief Counsel

Division of CorpoTation Finance

Securities and Exebange Commission

IOOFStreetNE

Washington DC 20549

2RuIel4a-8Propo.al
limeWarner Inc TWX
Written Consent

Kenneti Steiner

Ladies and Gcntlemeu

This f1irt1 responds to the February 32012 company request to avoid This established rule

14a-8 proposaL

Ai1ermnis1eingly not included all counitincaticn between the company and the shareholder

party the company compounds its by mWeadmg letter onFebniary 62012

The meaning ofthe February 22012 emaIl reply to Mr Paul Washington is

believe Ijustbada conversathm WIIIithC company on January 272012I believe

with Susan Waxenbcrg Assistant Seeretary

And Mr Washingtod was not evcn acknowledging this lengthy January27 2012 conversation in

his request lbr another conversation After lengthy previous conversation some companies

nigl thmlr the proponent party for the earlier conversation

This is to request that the Office of Chief Counsel allow this resolution to stand and be voted

upon in the 2012 proxy

Kometh Steiner

Julie Kim Julie.Kim@tiinewanier.com
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Fac41253O.96l7

February 2012

VIA E-MAIL

Office of Chief Counsel

Division ofCorporation Finance

Securities and Exchange Commission

100 F.StreetNE

Washington DC 20549

Re Time Warner Itc

Stockholder Pioposa1 ofKenneth Steiner John Chevedden

Exchange Act of 1934Rule 14a-8

Ladies and Gentlemen

On February 32012 we submitted letter the No-Action .Request on behalf of our

client Thnc Warner Inc the Company notifying the staff of the Division of Corporation

Finance the Staff of the Securities and Exchange Commission that the Company intends

to omit fromits proxy statement and ibrm of proxyfor its 2012 Annual Meeting of

Stockholders collectively the 2Ol2Proxy Matenals stockholder proposal the

Proposal and statements in support thereof received from John Chevedden on behalf of

Kenneth Steiner the Proponent The Propostil relates to perznit written consent by

shareholder

TheNo-Aclion Request indicated our belief that the Proposal couldbe excluded from the

2012 Proxy Matenals pursuant to Rule 14a-8i2 because the Proposal would if

implemented cause the Company to violate state law and Rule 14a-8iX3 because the

Proposal is both materially thlse and misleading and bIy vague and indefinite so

as to be inherently misleading

On February 52012 the Proponent submitted to the Staff letter the Response Letter

stating that the Company did not include all communication between the company and the

shareholder party The only communication that was not included in our No-Action

Request was February 22012 email from Mr Chevedden to Paul Washington attached

hereto as Exhibit stating Mr Cheveddens belief that he justhad conversation with

Mr Wasungton As Mr Washington and Mr Chevedden had no conversations about the

Proposal we did not include the email The Companys interactions with Mr Chevedden

Siussels.CentuiyCfty Dallas Deor Dubal Ho4g ICcng London- Los Angeles Munlch 4ew York

Orangs County Palo Alto Paris San Francisco- SSo Paulo Singapore- shington D.C



GIBSON DUNN

Office.of Chief Counsel

Division ofCorporation Finance

Febmary 62012

Page2

about the Proposal were limited to the cbrrespondenôc that was included with theNo-Aclion

Reque

We would be happy toprovide.ypuwith any additional information and answer any

questions that you may have regarding this subjçct Correspondence regarding this lette

should be sent to sh lderproposalsgibsondunn.oom If we can be of any further

assistance in this matter please do not hesitate to call me at 202 9558653 Rthbert Kane
the Companys Assistant Genetal Counsel at 484-7932 or Julie Kimthe

Companys Senior Counsel at212 484-8142.

Sincerely

Amy Goodman

Enclosures

cc Robert Kane Time Warner Inc

Julie KimTime Warner Inc

John Chevedden

Kenneth Steiner

1012313693

Because the No-Action Request did not assert any eligibility or procedural basis for

excluding the Proposal from the 2012 PrOxyMatials Exhibit ofthe No-Action

Request did not include the attachments that accompanied the Companys deficiency

notice to the Proponent
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FISMA 0MB Memorandum

Sent Thursaay February 022012 1237 PM
To Washlngkn Paul 1W
Subject Rule 14a-8 Proposal TWX

DearMr Washington believe just had convsation unless it was an impersonator
John Chevedden



JOHN CIIEVEDDEN

FISMA 0MB Memorandum

February 2012

Office of chief Cowisel

Division of Corporation Finance

Securities and Exchange Commission

lOOP SlrectNE

Washington DC 20549

1Ruk14a-8Pree.al
This Warner Inc WX
WIitteR Consit
Kenneth Stainer

Ladies andOn
This responds to the February 32012 company request to avoid this established rule 14a-8

proposaL

The company is off to apoor start misleadingly not included all comnmnicaticn between the

company and the shareholder party

This is to reque that the Office of ef Counsel allow this resolution to stand and be voted

uponinthe20l2proxy

nnhclner

Julie Kim Kbn@limewamer.com
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Tel 202.955.8500
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Amy Goodman

Direct 202.955.8653

Fax 202.530.9677

AGoodman@gibsondunn

February 2012
C1icnt92415-00001

VIA E-MAIL

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100 Street NE

Washington DC 20549

Re Time Warner Inc

Stockholder Proposal ofKenneth Steiner John Chevedden

Exchange Act of 193 4Rule 14a-8

Ladies and Gentlemen

This letter is to inform you that our client Time Warner Inc the Company intends to

omit from its proxy statement and form of proxy for its 2012 Annual Meeting of

Stockholders collectively the 2012 Proxy Materials stockholder proposal the

Proposal and statements in support thereof received from John Chevedden on behalf of

Kenneth Steiner the Proponent Pursuant to Rule 14a-8j we have concurrently sent

copies of this correspondence to the Proponent

Rule 14a-8k and Staff Legal Bulletin No 14D Nov 2008 SLB 14D provide that

stockholder proponents are required to send companies copy of any correspondence that

the proponents elect to submit to the Commission or the staff of the Division of Corporation

Finance the Staff Accordingly we are taking this opportunity to inform the Proponent

that if the Proponent elects to submit additional correspondence to the Commission or the

Staff with respect to this Proposal copy of that correspondence should be furnished

concurrently to the undersigned on behalf of the Company pursuant to Rule 14a-8k and

SLB14D

THE PROPOSAL

The Proposal states

RESOLVED Shareholders request that our board of directors undertake such

steps as may be necessary to permit written consent by shareholders entitled

to cast the minimum number of votes that would be necessary to authorize the

action at meeting at which all shareholders entitled to vote thereon were

present and votmg to the fullest extent permitted by law This mcludes

written consent regarding issues that our board is not in favor of

Brussels Century City Dallas Denver Dubai Hong Kong I.ondon Los Angeles Munich New York

Orange Counly Palo Alto Paris San Franc isco So Paulo Singapore Wasiington D.C
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copy of the Proposal and related correspondence with Mr Chevedden is attached to

this letter as Exhibit

BASES FOR EXCLUSION

We believe that the Proposal may properly be excluded from the 2012 Proxy Materials

pursuant to

Rule 14a-8i2 because the Proposal would if implemented cause the Company

to violate state law

Rule 14a-8i3 because the Proposal is materially false and misleading and

Rule 14a-8i3 because the Proposal is impermissibly vague and indefmite so as

to be inherently misleading

ANALYSIS

The Proposal May Be Excluded Under Rule 14a-8i2 Because Implementation

Of The Proposal Would Cause The Company To Violate State Law

Rule 14a-8i2 permits company to exclude stockholder proposal if implementation of

the proposal would cause the company to violate any state federal or foreign law to which

the company is subject The Company is incorporated under Delaware law As discussed

below we believe that implementation of the Proposal would cause the Company to violate

Delaware law In addition attached to this letter as Exhibit is an opinion the Opinion
from Richards Layton Finger P.A RLF the Companys Delaware counsel stating

that in RLFs opinion the Proposal if implemented would violate the provisions of the

General Corporation Law of the State of Delaware the General Corporation Law We
therefore believe the Proposal may be excluded pursuant to Rule 14a-8i2

The Proposals second sentence states that the requested right for stockholders to act by

written consent includes written consent regarding issues that our board is not in favor of
Thus the Proposal calls for stockholders to be able to unilaterally authorize the taking of

certain actions that under Delaware law must first be approved by the Board

Staff precedent supports exclusion of the Proposal For example proposal in ATTInc
avail Feb 12 2010 sought stockholder right to act by the written consent of majority of

shares outstanding The proposal did not include qualifier limiting this vote standards

applicability to those matters for which the standard was permissible under state law and the
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company pointed out that state law required as to some corporate matters the vote of

stockholders representing greater than majority of the outstanding shares The Staff

permitted the proposal to be excluded under Rule 14a-8i2 Similarly the Proposals

second sentence does not include qualifier that limits its applicability to those corporate

matters that do not have statutory prerequisite of prior board approval

Implementation of the Proposal as interpreted above would cause the Company to violate

Delaware law because Delaware law does not allow stockholders the right to act by written

consent on all matters that the board is not in favor of

Section 22 8a of the General Corporation Law addresses stockholder action by written

consent

Unless otherwise provided in the certificate of incorporation any action

required by this chapter to be taken at any annual or special meeting of

stockholders of corporation or any action which may be taken at any

annual or special meeting of such stockholders may be taken without

meeting without prior notice and without vote if consent or consents in

writing setting forth the action so taken shall be signed by the holders of

outstanding stock having not less than the minimum number of votes that

would be necessary to authorize or take such action at meeting at which all

shares entitled to vote thereon were present and voted and shall be delivered

to the corporation by delivery to its registered office in this State its

principal place of business or an officer or agent of the corporation having

custody of the book in which proceedings of meetings of stockholders are

recorded

As allowed under Delaware law the Companys certificate of incorporation currently states

that any action required or permitted to be taken by the stockholders of the Corporation..

may not be effected by any consent in writing by such stockholders The Proposals first

sentence is effectively request that the Company amend its certificate of incorporation to

allow stockholder action by written consent with the standard prescribed in Section 228a

The Proposals second sentence asks for the right for stockholders to act by written consent

regarding issues that our board is not in favor of As noted above this sentence is contrary

to Delaware law because the General Corporation Law requires the board to approve certain

corporate actions before submitting the actions for stockholder vote For example as noted

in the Opinion
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Section 242b1 of the General Corporation Law states that with respect to an

amendment to the certificate of incorporation the corporations board of

directors shall adopt resolution setting forth the amendment proposed

declaring its advisability

Section 25 1b of the General Corporation Law provides that the board of

directors shall adopt resolution approving an agreement of merger or

consolidation and declaring its advisability

Section 266b of the General Corporation Law provides that in connection with

corporations conversion to limited liability company statutory trust business

trust or association real estate investment trust common-law trust or partnership

or foreign corporation board of directors of the corporation shall adopt

resolution approving such conversion specifying the type of entity into which

the corporation shall be converted and recommending the approval of such

conversion by the stockholders of the corporation

Section 90b of the General Corporation Law provides that the board of

directors of the corporation which desires to transfer to or domesticate or continue

in foreign jurisdiction shall adopt resolution approving such transfer

domestication or continuance specifying the foreign jurisdiction to which the

corporation shall be transferred or in which the corporation shall be domesticated

or continued

Section 275a of the General Corporation Law provides that it should be

deemed advisable in the judgment of the board of directors of any corporation

that it should be dissolved the board after the adoption of resolution to that

effect shall cause notice of the adoption of the resolution and of meeting of

stockholders to take action upon the resolution to be mailed to each stockholder

Section 31 1a2 of the General Corporation Law provides that to revoke the

voluntary dissolution of corporation board of directors shall adopt

resolution recommending that the dissolution be revoked and directing that the

question of the revocation be submitted to vote at special meeting of

stockholders

The Proposals second sentence could require the Company to ignore these requirements

However no provision of the General Corporation Law permits these statutory requirements
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to be waived simply because the stockholder action is intended to take place through written

consent rather than through vote at stockholder meeting

Furthermore as noted in the Opinion to the extent that the Proposal purports to require the

Board to approve such corporate actions that the Board is not in favor of in order to enable

the stockholders to act by written consent with respect thereto the Proposal violates

Delaware law because it impermissiblyinfringes on the Boards authority and obligation

to manage the business and affairs of the Company under Section 141a of the General

Corporation Law and ii the Boards ability and obligation to exercise its fiduciary duties

Thus it would not be permissible for stockholders to require the Board to approve an action

that it opposes or for the Board to disregard its fiduciary duties and defer to the views of

stockholders regarding an action that it opposes so that the statutory process can technically

be followed

In addition to the violation of law that would occur if consent solicitation were undertaken

with respect to the actions that require prior board approval as discussed above it also would

be violation of Delaware law to include in the Companys certificate of incorporation

provisions purporting to permit action by written consent on such matters Section 242a of

the General Corporation Law permits corporation to amend its certificate of incorporation

from time to time in any and as many respects as may be desired so long as its certificate

of incorporation as amended would contain only such provisions as it would be lawful and

proper to insert in an original certificate of incorporation filed at the time of the filing of the

amendment The contents of an original certificate of incorporation are governed by

Section 102 of the General Corporation Law which authorizes provisions in certificate of

incorporation if such provisions are not contrary to the laws of this State As set forth in

the Opinion certificate amendment purporting to authorize action by written consent

regarding issues that our board is not in favor of would conflict with Sections 242b
251b 266b 90b 275a and 311 a2 of the General Corporation Law Cf

AlliedSignal Inc avail Jan 29 1999 concurring in the exclusion of proposal to amend

the companys bylaws in way that would conflict with the companys certificate of

incorporation

We note that the Opinion is based on certain limitations and assumptions about what the

Proposal requests and we are aware of the Staffs statement in Staff Legal Bulletin No 14B

Sept 15 2004 SLB 14B that in analyzing an opinion of counsel supporting an

argument based on state law the Staff consider the extent to which the opinion makes

assumptions about the operation of the proposal that are not called for by the language of the

proposal However an assumption that proposal will operate consistently with one of its

reasonable interpretations is not an assumption about the operation of the proposal that
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not called for by the language of the proposal Staff precedent indicates that legal opinion

demonstrating that implementation of reasonable interpretation of proposal would cause

company to violate state law is valid opinion even if other interpretations exist For

example in Marathon Oil Corp Rossi incoming letter dated December 12 2008 avail

Feb 2009 the legal opinion addressed proposal that sought an amendment to the

companys governing documents that would give ten percent stockholders the power to call

special stoôkholder meetings The proposal further asked that the amendment will not have

any exception or exclusion conditions to the fullest extent permitted by state law applying

to stockholders only and meanwhile not apply to management and/or the board The legal

opinion explained how two possible interpretations of the proposal were contrary to state

law one of which was that the proposals ten percent ownership requirement would apply to

the board In addressing this interpretation the opinion acknowledged an assumption it was

making which assumption if it went the other way could have been the basis for third

interpretation of the proposal that the proposals ten percent ownership requirement would

not apply to the board The opinion did not state that this third interpretation would violate

state law yet the Staff granted no-action relief under Rule 14a-8i2 The Staff was aware

of this third interpretation and it was in fact one of two interpretations that served as the

basis for the Staffs decision to grant no-action relief under Rule 14a-8i3 in General

Electric Co avail Jan 262009 See also Vail Resorts Inc avail Sept 16 2011

concurring in the exclusion of proposal to make distributions to shareholders higher

priority than debt repayment or asset acquisition when the legal opinion stated that the

proposal was contrary to state laws governing creditors rights and the payment of dividends

even though the proposal was subject to an alternate interpretation

As the above precedent demonstrates proposal having multiple interpretations is subject to

exclusion under Rule 14a-8i2 when one of these interpretations would cause the company

to violate the law

The opinion stated with emphasis added

Insofar as the Proposal would require that any exception or exclusion

condition applied to stockholders also be applied to the Board such

that the 10% stock ownership condition mandated by the first sentence

of the Proposal would prohibit the Boardfrom calling special meeting

the directors did not collectively own 10% of the outstanding common

stock the Board would violate Delaware law if it adopted the type of

bylaw or charter provision urged by the Proponent because such

provision would be contrary to and inconsistent with Section 211d
of the DGCL
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Consistent with the foregoing analysis and the Opinion we believe the Company may
exclude the Proposal pursuant to Rule 14a-8i2

II The Proposal May Be Excluded Under Rule 14a-8i3 Because The Proposal Is

Materially False OrMisleading

Rule 14a-8i3 permits the exclusion of stockholder proposal the proposal or

supporting statement is contrary to any of the Commissions proxy rules including

Rule 14a-9 which prohibits materially false or misleading statements in proxy soliciting

materials As discussed below under the Proposals interpretation discussed in section

above the Proposal is materially false and misleading and therefore is excludable under

Rule 14a-8i3 because it is premised on flawed underlying assumption that stockholders

have the legal authority to act by written consent on any and all actions that the board has not

approved

Rule 14a-9 provides that no solicitation shall be made by means of any proxy statement

containing any statement which at the time and in the light of the circumstances under

which it is made is false or misleading with respect to any material fact or which omits to

state any material fact necessary in order to make the statements therein not false or

misleading In SLB 14B the Staff stated that exclusion under Rule 14a-8i3 can be

appropriate where the company demonstrates objectively that factual statement is

materially false or misleading The Staff consistently has allowed the exclusion under

Rule 14a-8i3 of stockholder proposals that are premised on materially false or misleading

statements See Wa/-Mart Stores Inc avail Apr 2001 concurring in the exclusion of

proposal to remove genetically engineered crops organisms or products because the text of

the proposal misleadingly implied that it related only to the sale of food products

The Proposal is comparable to other proposals the Staff has concurred are excludable under

Rule 14a-8i3 For example the proposal in General Electric Co avail Jan 2009

requested that the Company adopt policy under which any director who received more than

25% in withheld votes would not be permitted to serve on any key board committee for

two years The Staff concurred that the proposal was false and misleading because the action

requested in the proposal was based on the underlying assertion that the Company had

plurality voting and allowed stockholders to withhold votes when in fact the Company had

implemented majority voting in the election of directors and therefore did not provide

means for stockholders to withhold votes in the typical elections Likewise in Duke

Energy Corp avail Feb 2002 the Staff concurred in the exclusion under

Rule 14a-8i3 of proposal that urged the companys board to adopt policy to transition

to nominating committee composed entirely of independent directors as openings occur
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because the proposal misleadingly implied that the company hada nominating committee

when in fact it did not See also Johnson Johnson avail Jan 312007 concurring in

exclusion of proposal that misleadingly implied stockholders would be voting on the

companys executive compensation policies Sara Lee Corp avail Sept 11 2006 same
General Magic Inc avail May 2000 permitting exclusion of proposal that requested

that the company make no more false statements to its stockholders because the proposal

created the false impression that the company tolerated dishonest behavior by its employees

when in fact the company had corporate policies to the contrary

Similar to General Electric and the other precedent cited above the Proposal appears to call

for an absolute right
for stockholders to act by written consent and is thus premised on

flawed underlying assumption that stockholders have the legal authority to act by written

consent on any and all actions that the board has not approved As discussed above

Delaware law does not give stockholders such authority for some corporate actions

including amending the certificate of incorporation mergers or consolidations the

dissolution of corporation and the revocation of the dissolution of corporation Thus the

Proposal gives stockholders an illusory right stockholders reading the Proposal will

mistakenly believe that upon implementation of the Proposal they will be able to act by

written consent notwithstanding any opposition to the matter by the board of directors when

in fact they will not be able to do so as to some corporate matters

Because the Proposal is premised on flawed underlying assumption and purports to give

stockholders right that state law does not permit them to have in many cases we believe the

Proposal is false and misleading in violation of Rule 14a-9 and that it therefore may be

excluded under Rule 14a-8i3

Ill The Proposal May Be Excluded Under Rule 14a-8i3 Because The Proposal Is

Impermissibly Vague And Indefinite So As To Be Inherently Misleading

As noted above Rule 14a-8i3 permits the exclusion of stockholder proposal if it is

contrary to any of the Commissions proxy rules including Rule 14a-9 If the Staff disagrees

with our view that the Proposal may be excluded under Rule 14a-8i2 as being contrary to

state law or under Rule 14a-8i3 as being materially false or misleading we believe the

Proposal must be excludable under Rule 14a-8i3 as being so vague and indefmite as to be

misleading given the multiple interpretations of the Proposal

The Staff consistently has taken the position that stockholder proposal is excludable under

Rule 14a-8i3 as vague and indefmite if neither the stockholders voting on the proposal

nor the company in implementing the proposal if adopted would be able to determine with

any reasonable certainty exactly what actions or measures the proposal requires SLB 14B
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see also Dyer SEC 287 F.2d 773 781 8th Cir 1961 appears to us that the proposal

as drafted and submitted to the company is so vague and indefinite as to make it impossible

for either the board of directors or the stockholders at large to comprehend precisely what the

proposal would entail.

Moreover the Staff consistently has concurred that stockholder proposal is sufficiently

vague so as to justify exclusion if it is subject to multiple interpretations For example the

proposal in General Electric Co avail Jan 26 2009 requested an amendment to the

companys governing documents that would give ten percent stockholders the power to call

special stockholder meetings It further stated that the amendment to the governing

documents will not have any exception or exclusion conditions. applying to shareowners

only and meanwhile not apply to management and/or the board The company argued that

the proposal could be interpreted as saying either that the amendment would not apply to

management and/or the board or that any exception or exclusion conditions applying to

stockholders would also apply to management and/or the board The Staff concurred that the

proposal could be excluded See also Bank Mutual Corp avail Jan 11 2005 concurring

in the exclusion of proposal that mandatory retirement age be established for all

directors upon attaining the age of 72 years because it was unclear whether the mandatory

retirement age was to be 72 years or whether the age would be determined when director

attains the age of 72 years

Similar to the General Electric and Bank Mutual proposals the Proposals second sentence

This includes written consent regarding issues that our board is not in favor of can be

interpreted in at least two different ways

Interpretation The second sentence refers to the types of corporate actions i.e matters

that the board has not approved that are to be subject to stockholders right to act by

written consent

Under this interpretation which is the interpretation addressed in sections and II above the

Proposal calls for an absolute right to act by written consent Specifically it asks the

Company to implement stockholder right to act by written consent even for matters where

statutory prerequisite of prior board approval applies but has not occurred This

interpretation is based on literal reading of the second sentence which does not import the

first sentences to the fullest extent permitted by law parenthetical into the second

sentence since the parenthetical is not part
of the second sentence

The Proponents arguments in another matter Citigroup Inc avail Jan 27 2011 suggest

that the Proponents intent was to obtain stockholder right to act by written consent even

for matters that require prior Board approval that has not yet occurred The Citigroup



GIBSCN DUNN

Office of Chief Counsel

Division of Corporation Finance

February 2012

Page 10

proposal was almost identical to the Proposal except that it did not include the second

sentence The company argued that it had substantially implemented the proposal and it

stated as an example that stockholders had recently acted by written consent to amend the

companys certificate of incorporation Aware that as required by state law the certificate

of amendment to the certificate of incorporation had first been approved by the companys

board the Proponent responded by observing that the company had not giv any example

of where its stockholders took action by written consent on an issue not approved by the

board The Staff in Citigroup concurred that the companys existing provisions

substantially implemented the proposal before it

Based on the Proponents arguments in Citigroup it appears that the Proponent may have

inserted the second sentence into this years version of the Proposal to avoid the outcome in

Citigroup and to clarify that he intends stockholders to have the right to act by written

consent to approve matters such as amendments to the certificate of incorporation even when

the board has not first approved them

further factor supporting this interpretation is that the Proposals second sentence is not

necessary to understand the first sentence The first sentence including the parenthetical

can stand alone and have an understandable meaning In fact the first sentence has been

submitted as standalone proposal in the past including at the Company See e.g

Citigroup The to the fullest extent permitted by law parenthetical is logically interpreted

to refer to the voting standard that is to be implemented under the requested written consent

mechanism See ATTInc avail Feb 12 2010 proposal seeking ability to act by written

consent of majority of outstanding shares but not containing to the fullest extent

permitted by law qualifier excludable under Rule 14a-8i2 because under state law

certain actions require approval by greater
than majority of outstanding shares Thus

stockholders would not assume that the parenthetical statement in the first sentence would

also apply to the second sentence

Interpretation The second sentence refers to an additional condition requested by the

Proposal that the Company not condition stockholders right to act by written consent

The second sentence may be read to modify the manner in which the first sentence is

implemented to mean that the ability to act by written consent should not be limited to

situations where the board has first approved the stockholders use of written consent

process Mr Cheveddens interactions with the company in Boeing Co avail Feb 2011

provide some support for this interpretation Boeings certificate of incorporation prohibited

action by written consent on any matter absent the affirmative vote of majority of the

Continuing Directors Mr Chevedden who had submitted written consent proposal to
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Boeing that was almost identical to the first sentence of the Proposal asserted that his

proposal does not ask for limited written consent by shareholders as limited by the current

provisions in the certificate of incorporation In view of his objection to the provision of

Boeings certificate Mr Chevedden may have added the second sentence to this years

version of the Proposal to clarify that the Proposal should be implemented in manner that

does not include this particular type of procedural hurdle to acting by written consent

Thus ifthe Staff disagrees with our view that the Proposal may be excluded under

Rule 14a-8i2 as being contrary to state law or under Rule 14a-8i3 as being materially

false or misleading we believe the Proposal must be subject to multiple interpretations and

therefore excludable under Rule 14a-8i3 as impermissibly vague and indefinite

CONCLUSION

Based upon the foregoing analysis we respectfully request that the Staff concur that it will

take no action if the Company excludes the Proposal from its 2012 Proxy Materials

We would be happy to provide you with any additional information and answer any

questions that you may have regarding this subject Correspondence regarding this letter

should be sent to shareholderproposalsgibsondunn.coin If we can be of any further

assistance in this matter please do not hesitate to call me at 202 955-8653 Robert Kane

the companys Assistant General Counsel at 212 484-7932 or Julie Kim the

Companys Senior Counsel at 212 484-8142

Sincerely

.-

Amy Goodman

This interpretation is also supported by Mr Cheveddens special meeting proposals in

which he has sought to avoid various types of limitations or conditions from being

imposed on the ability to call special meetings See General Electric Co avail Jan 26

2009 proposal requesting an amendment to the companys governing documents should

not have any exception or exclusion conditions applying to shareowners only and

meanwhile not apply to management and/or the board
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cc Robert Kane Time Warner Inc

Julie Kim Time Warner Inc

John Chevedden
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101225184.7



DUNN

EXHIBIT



Kth Steiner

JLnnanoftheBoI.

TflCM..0 Inc 7WX
This Warner Cit

Newyozk.NY 10019

J.24844.

PBaes

tmFISMA 0MB Memorandum M-O7-16

stock in our cxnpany because heli Oi2óo bid greater ciaLM
attecltedRiile 14a4 proposal issubmitted in support

of the loug-tcnn performance of our

company My proposal is for the nect annual rbarebolder nteetm will meet Rule 14e4

rquirmnonts meludmg the continuous ownship of the required stock value until afterth date

of the respective shareholder meeting My submitted format with the sharebolder-suppUed

cmpbsss it intended to be used for de6mttve proxy publication This is my woxy for latin

Chevedde andlor his desIgnee to fgrward this Rule 14a4 ptopoaal to the coznpe ad to act on

my dfregardusg this 14a-R proposal andlormod.ification of it for the forthcoming

shareholder meetmgbefore dumig and after the forthcoming shareholder meeting Please direct

all z1U ecomrnneicatlonsieeazdlntniv rule 14a- nrouosal toshii aieddcn

FISMA 0MB Memorandum M-O7-16

toftJitatepndveritlie nimimications Please idenCU pp ypropi

This letter docs.not cover proposals th9ttecnOtnd5 14a8 proposals Tbiilctter does cot grant

the power to vote

Yourcunaliomsuil the siderationoftho Board irectors iappreciated in

the kng-tormperctnlanc of our conipany Please acknowledge receipt of my proposal

Proml by 1$1ISMA 0MB Memorandum M-O7-16

cc Paul Washington

Julio leet Iulle.Kim@turswarneT corn
Ph 212-444142/FSL 212-658-956

____
Date

II
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Shareholder Action by Written Consent

RBSOLVED Shareholders request thi urboard ofdin to inderte such steps as may be

necessary to pennit written consent by shareholders entitled to castthe minimum number of

vOtes that would be necessary to autho ti the action at meeting at which all shareholders

entitled to vote thereon were present and voting to the fullest extent permitted by law This

includes written consent regarding issii es that our board is not in favor ô1

This proposal topic won majority shareholder support at 13 major companies in 2010 This

inchidedI6.Vosupport at both Allstate and sprt Hundreds of major coni is enable

shareholder action by written conseni.

The 20.11 proposal this topic won 49% support without the supporting statement stressing the

weakness of our bylawprovision for hareboldcs to call specW.meeting

Alter iareboider pro sal for 10% of .sba.hoiders to be able tA call speciaimeeting won
55%- support our company adopted provision for 15% of shareholders to be able to call

shareholder meeting However this provision was weakened with text which seemed to

encourage shareholders to revoke their request for special meeting and it also gave

mnagemem.thediscration to cancel ashareholder-caliedspe cial meeting

The merit..of this proposal should also be nsidered hi the Context of the.opportunity for

additional Improvement in our companys 2011 reported corporate governance in order to make

our company more competitive

ary an independent investment research firm rated our company with

High Governance Risk and Very High Concern for executive pay $26 million for our CEO

Jeffrey Bewhes

Mr Bewkes also recEivedanannual bonus of $14 millionin 2010. Furthermore $4 millionof

this bonus was an Individual Perfonnance Amount that was determined at the discretion of the

executive pay committee thereby undermining the integrity ofapay-for-performance

philosophy In addition Mr Bewkes received $6 million of time-based equity in the form of

restricted stock units and stock options Equity pay given as long-terni incentive pay should

include performance-vesting featutes

For the third straight year Mr Bewkes received mega-grant of over 620000 stock options

Market-priced stock options may provide financial rewards due to rising market alone

regardless of individual performance Our Named Executive Officers received performance

stock unitsthat paid for sub-median perfOrinan Ce Executive pay policies such as these are nOt

aligned with shareholder interesti

Our board was the only significant directorship for of our 13 directors This could indicate

significant lack of current transferable director experience and could be an indication of CEO
dominance

Michael Miles on our Executive Pay Committee had responsibilities at Citadel Broadcasting as

it wOnt bankrupt Miles also received our highest negative votes

Please encourage on board to respond pOsitively to this proposal to initiate improved corporate

governance to make our company more competitive



Shareholder Act by Written Consent

Notes

Kenneth Steifle FlSMA 0MB Memorandum MO716 spciasa4 this proposal

Please note.thatlthe tU ofthe proposal part of the proposaL

jrObeassignedby the company..

This proposal is believed to conform with Staff Legal Bulletin No 148 CFSeptember 15

2004 including emphasis added

Accordingly going fbrward we beheve that it would not be appropnate for

companies to exclude supporting statement language and/or an entire proposal in

reliance on rule 14a-8Q3 in the following circumstances

the company objects to factual assertions because they are not supported

the company objects to factual assertions that while not materially false or

misleading may be dIsputed or counterEd

the company objects to factual assertions because those assertions may be

interpreted by shareholders in manner that is unfavorable to the company Its

dkectors or its officers and/or

the company objects to statements because they represent the opinion of the

shareholder proponent or referenced source but the statements are not

identifie specifically assuch
We believe that it is appropnate under rule 14a-8 for companies to address

these Jections in their statements of opposition

See also Sun Microsystems Inc July 212005
Stock will be held until after the annual meeting and the proposal will be presented at the annual

meeting Please acknowledge this proposal promptly by email FiSMA 0MB Memorandum M-07 16



TirneWarner

VIA OVERNIGHT MAIL
CONFIRMATION OF RECEIPT REOUESTED

VIA EMAIL

December 122011

John Chevedden

FISMA 0MB Memorandum M-O7-16

Re Proposal Submitted to Time Warner Inc

Dear Mr Chevedden

am writing on behalf of Time Warner Inc the Company which received on

December 2011 stockholder proposal submitted by Kenneth Steiner entitled Shareholder

Action by Written Consent for consideration at the Companys 2012 Annual Meeting of

Stockholders the Proposal copy of the Proposal is attached

The Proposal contains certain procedural deficiencies which Securities and Exchange

Commission SECregulations require us to bring to Mr Steiners attention Rule 14a-8b

under the Securities Exchange Act of 1934 as amended provides that stockholder proponents

must submit sufficient proof of their continuous ownership of at least $2000 in market value or

1%of companys shares entitled to vote on the proposal for at least one year as of the date the

stockholder proposal was submitted To date we have not received proof that Mr Steiner has

satisfied Rule l4a-8s ownership requirements as of the date that the Proposal was submitted to

the Company We have also reviewed our records of registered stockholders and could not

confirm Mr Steiners ownership of shares of the Companys common stock

To remedy this defect Mr Steiner must submit sufficient proof of its ownership of the

requisite number of Company shares as of the date that the Proposal was submitted to the

Company As explained in Rule 14a-8b sufficient proof maybe in the form of

written statement from the record holder of Mr Steiners shares usually broker

or bank verifying that as of the date the Proposal was submitted Mr Steiner

continuously held the requisite number of Company shares for at least one year or

ifMr Steiner has filed with the SEC Schedule 13D Schedule 13G Form Form

or Form or amendments to those documents or updated forms reflecting Mr
Steiners ownership of the requisite number of Company shares as of or before the

date on which the one-year eligibility period begins copy of the schedule and/or

form and any subsequent amendments reporting change in the ownership level and

Time Warner Inc One Time Warner Center Newyork NYlool9-8o16

212.484.8000 www.timewamer.com
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written statement that Mr Steiner continuously held the requisite number of

Company shares for the one-year period

If Mr Steiner intends to demonstrate ownership by submitting written statement from

the record holder of Mr Steiners shares as set forth in above please note that most large

U.S brokers and banks deposit their customers securities with and hold those securities

through the Depository Trust Company DTC registered clearing agency that acts as

securities depository DTC is also known through the account name of Cede Co. Under SEC

Staff Legal Bulletin No 14F only DTC participants are viewed as record holders of securities

that are deposited at DTC Mr Steiner can confirm whether Mr Steiners broker or bank is

DTC participant by asking Mr Steiners broker or bank or by checking DTCs participant list

which is available at http//www.dtcc.com/downloads/membersbip/directories/dtc/alpha.pdf In

these situations shareholders need to obtain proof of ownership from the DTC participant

through which the securities are held as follows

If Mr Steiners broker or bank is DTC participant then Mr Steiner needs to

submit written statement from Mr Steiners broker or bank verifying that as of the date the

Proposal was submitted Mr Steiner continuously held the requisite number of Company shares

for at least one year

If Mr Steiners broker or bank is not DTC participant then Mr Steiner needs to

submit proof of ownership from the DTC participant through which the shares are held verifying

that as of the date the Proposal was submitted Mr Steiner continuously held the requisite

number of Company shares for at least one year Mr Steiner should be able to find out the

identity of the DTC participant by asking Mr Steiners broker or bank If Mr Steiners broker is

an introducing broker Mr Steiner may also be able to learn the identity and telephone number of

the DTC participant through Mr Steiners account statements because the clearing broker

identified on Mr Steiners account statements will generally be DTC participant If the DTC

participant that holds Mr Steiners shares is not able to confirm Mr Steiners individual

holdings but is able to confirm the holdings of Mr Steiners broker or bank then Mr Steiner

needs to satisfy the proof of ownership requirements by obtaining and submitting two proof of

ownership statements verifying that as of the date the Proposal was submitted the requisite

number of Company shares were continuously held for at least one year one from Mr
Steiners broker or bank confirming Mr Steiners ownership and iithe other from the DTC

participant confirming the broker or banks ownership

The SECs rules require that any response to this letter be postmarked or transmitted

electronically no later than 14 calendar days from the date you receive this letter Please address

any response to me at Time Warner Inc One Time Warner Center New York New York

10019 Alternatively you may transmit any response by facsimile to me at 212 484-7278

119165-1
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If you have any questions with respect to the foregomg please contact me at

12 484-8142 Foryour reference enclose copy of Rule 14a-8 and Staff Legal Bulletm No
14K

Sincerely

.7.
iieKim

Senior Counsel

Enclosures

cc Kenneth Steiner

FISMA 0MB Memorandum M-07-16

119165-I



.ARIdtIde
_____ Post-It Fax Note 7871 -1

__ ToJ From-.7 14
CojDept

Phoi PhqfleZ

camber .20i1 ___________________ FISMA 0MB Memorandum M-O7-16

Fsx iwc Fax

ethatner

FISMA 0MB Memorandum M-O7-16

Re TDA I1traIea diivie Memorandum M-O7-16

Der Kenneth SteIn

Thank you hwsllowMg me to asetat you today Pursuant to your requast this Mt is to anhrm that you

he conllnuously.held no losS than 500sherei each of

Time Warner Inc IWX
Eoon Mobil XOM
$wiss SWZ

n.theTg1
If you anyU queeflons please conta 80.. 9490 to speak with TDerib4GliŁni

Services repesentaUve or e-mail us at dllentservfces@tdamentrado corn We are avaIlable 24 hours

SIncereIy

Dan
SiIfrIflg

Research Spedalist

TI Arnedirade

Nsiidunnallunis aitk.
Qutofariyaacyknh foseabon Bece this yfflferIrCm yoirTonedtvade mooD Lstensn you

accoimL

TPA.dOOspovWebWOOtmOflt lgaIortaxadYfcO Pu urinveótznnn alvr .anfeDoui19 lax

of your trausoetlons

LD.Ametdrade ther FU 1PADAitletOdO aOn.roiaedbyTDAmeflhrsdOP Cisp hs
tomwC2OnieiOradeIPOómpai J5jiWoiu1

Page



From Washington Paul TW Paul.Washington@timewamer.com

Sent Thursday February 02 2012 1105 AM
To FISMA 0MB Memorandum M-O7-16

Cc

Subject RE Rule 14a-8 Proposal TWX

Dear Mr Chevedden

While do not believe that the company would implement stockholder action by written consent as set forth in the

proposal you submitted we would be pleased as always to speak with you to address any concerns you may have

Please let Julie Kim or meknow if youd like to set up time to talk

Sincerely

Paul Washington

-Or
From FIS 0MB Memorandum M-O7-16

Sent Friday December 09 2011 1119 PM

To Washington Paul 1W
Cc Kim Julie

Subject Rule 14a-8 Proposal 1WX

Mr Washington

Please see the attached Rule 14a-8 Proposal

Sincerely

John Chevedden

cc Kenneth Steiner
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February 2012

Time Warner Inc

One Time Warner Center

New York NY 10019

Re Stockholder Proposal Submitted by Kenneth Steiner

We have acted as special Delaware counsel to Time Warner Jnc Delaware

corporation the Corporation in connection with proposal the Proposal submitted by

Kenneth Steiner the Proponent that the Proponent intends to present at the Corporations

2012 annual meeting of stockholders the Annual Meeting In this connection you have

requested our opinion as to certain matter under the General Corporation Law of the State of

Delaware the General Corporation Law

For the purpose of rendering our opinion as expressed herein we have been

furnished and have reviewed the following documents

the Restated Certificate of Incorporation of the Corporation as filed with

the Secretary of State of the State of Delaware the Secretary of State on July 27 2007 as

thereafter amended and supplemented through December 31 20 the Certificate of

Incorporation

ii the By-laws of the Corporation as amended through May 20 2011 the

By-laws and

iii the Proposal and the supporting statement thereto

With respect to the foregoing documents we have assumed the genuineness

of all signatures and the incumbency authority legal right and power and legal capacity under

all applicable laws and regulations of each of the officers and other persons and entities signing

or whose signatures appear upon each of said documents as or on behalf of the parties thereto

the conformity to authentic originals of all documents submitted to us as certified

conformed photostatic electronic or other copies and that the foregoing documents in the

forms submitted to us for our review have not been and will not be altered or amended in any

respect material to our opinion as expressed herein For the purpose of rendering our opinion as

expressed herein we have not reviewed any document other than the documents set forth above

and except as set forth in this opinion we assume there exists no provision of any such other

document that bears upon or is inconsistent with our opinion as expressed herein We have

One Rodney Square 920 North King Street Wilmington 19801 Phone 302-651-7700 Fax 302-651-7701
RLFI 57flv.2

AWW il.coin
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conducted no mdependent fbetual mvestigation of our own but rather have relied solely upon the

foregoing documents the statements and information set forth therein and the additional matters

recited or assumed herein all of which we assume to be true complete and accurate in all

material respects

The Proposal

The Proposal reads as follows

RESOLVED Shareholders request that our board of directors

undertake such steps as may be necessary to permit written consent

by shareholders entitled to cast the minimum number of votes that

would be necessary tO authorize the action at meeting at which

all shareholders entitled to vote thereon were present and voting to

the fullest extent permitted by law This includes written consent

regarding issues that our board is not in favor of

Discussion

You have asked our opinion as to whether implementation of the Proposal would

violate Delaware law For the reasons set forth below our opinion implementation of the

Proposal by the Corporation would violate the General Corporation Law

Section 228 of the General Corporation Law addresses stockholder action by

written consent That section provides in relevant part as follows

Unless otherwise provided in the certificate of incorporation any

action required by this chapter to be taken at any annual or special

meeting of stockholders of corporation or any action which may
be taken at any annual or special meeting of such stockholders

may be taken without meeting without prior notice and without

vote if consent or consents in writing setting forth the action so

taken shall be signed by the holders of outstanding stock having

not less than the minimum number of votes that would be

necessary to authorize or take such action at meeting at which all

shares entitled to vote thereon were present and voted and shall be

delivered to the corporation by delivery to its registered office in

this State its prmcipal place of busmess or an officer or agent of

RLFI 5788018v..2
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the corporation having custody of the book in which proceedings

of meetings of stockholders are recorded

Thus Section 228 of the General Corporation Law provides that unless restncted by the

certificate of mcorporation stockholders may act by written consent and any action taken

thereby will become effective once it is approved by holders of the minimum number of votes

that would be required to authorize the action if it were submitted to vote of stockholders at

meeting at which all shares entitled to vote thereon were present and voted

As permitted by the General Corporation Law the Certificate of Incorporation

currently prohibits action by the holders of the Corporations common stock by written consent

on any matter2 The Proposal calls upon the Corporations Board of Directors the Board to

propose an amendment to the Certificate of Incorporation that if adopted by the stockholders

and implemented would purport to authorize the holders of the Corporations common stock to

act by written consent regarding issues that our board is not in favor of Thus the Proposal can

be read to enable stockholders to unilaterally authorize the taking of certain corporate actions

that under Delaware law must first be approved by the Board To the extent that the charter

provision contemplated by the Proposal would purport to authorize the Corporations

stockholders to act by written consent in connection with matters that under the General

Corporation Law require prior approval by the Board despite the absence of such approval the

Proposal would be contrary to the General Corporation Law

Although stockholders may in certain instances umlaterally authorize the taking

of corporate action3 there are number of matters that under the General Corporation Law

require the loard first to approve the action before stockholders may act upon the matter For

example under the General Corporation Law prior approval of the board of directors of

Delaware corporation is required before stockholders can act to approve an amendment to the

certificate of incorporation adopt an agreement of merger or consolidation approve the

Del 228a

2Speciflcally Article VI of the Certificate of Incorporation provides Subject to the Tights of the holders

of any series of Preferred Stock or Series Common Stock Or any class or series of stock having preference over the

Common Stock as to dividends or upon dissolution liquidation or winding up any action required or permitted to be

taken by the stockholders of the Corporation must be effected at duly called annual or special meeting of

stockholders and may not be effected by any consent in writing by such stockholders

For example Section 109 of the General Corporation Law vests stockholders with the power to

unilaterally adopt amend or repeal bylaws Del 109a

Del 242bXl board of directors shall adopt resolution settmg forth the amendment

proposed declaring its advisability before submitting the amendment to stockholders Williams Geer 671

A.2d 1368 1381 Del 1996 LIke the statutory scheme relating to mergers under DeL 251 it is significant

that two discrete corporate events must occar in precise sequence to amend the certificate of incorporation

RLFL 5758018v.2
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conversion of the corporation to limited liability company statutory trust business trust or

association real estate investment trust common-law trust or partnership or foreign corporation

approve the transfer domestication or continuance of the corporation in any foreign jurisdiction

or approve the voluntary dissolution8 or revoke the voluntary dissolution9 of the corporation To

the extent the Proposal purports to authorize stockholders to take such actions without prior

Board approval thereof the Proposal would inonr view violate the General Corporation Law

In addition to the violation of law discussed above assuming the Proposal were

read to call for an amendment to the certificate of mcorporatlon to add provision pernuttmg

stockholder action by written consent expressly including the phrase written consent regarding

issues that our board is not in favor of it would be violation of Delaware law even to include

such provision in the Companys certificate of incorporation Section 242a of the General

Corporation Law permits corporation to amend its certificate of incorporation from time to

time in any and as many respect as may be desired so long as its certificate of incorporation as

amended would contain only such provisions as it would be lawful and proper to insert in an

original certificate of incorporation filed at the time of the filing of the amendment The

contents of an original certificate of incorporation are governed jfl by Section

102bl of the General Corporation Law which authorizes provisions in certificate of

incorporation if such provisions are not contrary to the laws of this State As set forth above

emphasis added AGR Halifax Fun4 Inc Fiscina 743 A.2d 1188 1192-93 DeL Ch 1999 no

circumstances may the stockholders act before the mandated board action proposing and recommending the

amendment.

Del 251b The board of directors shall adopt resolution approving an agreement of

merger. and declaring its advisability before submitting the merger agreement to stockholders Tansey Trade

Show News Networkr Inc 2001 WL 1526306 at Del Ch Nov 27 2001 holding that merger was

invalid in part because the board never approved the merger agreement as required by Section 251 and emphasizing

that Section 251 requires three different actions to occur in specific sequence to approve and implement

merger emphasis added

6g DeL 266b The board of directors shall adopt resolution approving such conversion. and

recommending the approval of such conversion by the stockholders of the corporation.

DeL 390b The board of directors. shall adopt resoJution appoving such transfer and

recommending the approval of such transfer by the stockholders of the corporation.

88 Del 275a If it should be deemed advisable in the judgment of the board of directors of any

corporation that it should be dissolved the board after the adoption of resolution to that effect shall cause

notice of the adoption of the resolution and of meeting of stockholders to take action upon the resolution to be

mailed to each stockholder Section 275 does however provide that the unanunous written consent of all of

the stockholders entitled to vote thereon obviates the need for prior board approval Del 275c

DeL 31 1a2 The board of directors shall adopt resolution recommending that the

dissolution be revoked and directing that the question of the revocation be submitted to stockholders.

RLFI 5788018v.2
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certificate amendment purporting to authorize action by written consent regarding issues that

our board is not favor of would conflict with Sections 242b 251b 266b 390b 275a
and 31 1aX2 of the General Corporation Law and would therefore be violative of the General

Corporation Law

Furthermore to the extent that the Proposal purports to require the Board to

approve such corporate actions that the Board is not in favor of in order to enable the

stockholders to act by written consent with respect thereto the Proposal violates Delaware law

because it impenmssibly infringes on the Boards authonty and obligation to manage the

business and affairs of the Company under Section 141a of the General Corporation Law and

iithe Boards ability and obligation to exercise its fiduciary duties

Section 141a of the General Corporation Law vests the power and authority to

manage the business and affairs of Delaware corporation in the board of directors Implicit

the management of the business and affairs of Delaware corporation is the concept that the

board of directors is in the best position to direct the decision-making process with respect to

certain corporate actions Directors can not be required to delegate or abdicate their decision-

making authority in favor of the stockholders with respect to matters which they are
express7

required under the General Corporation Law to approve before stockholder action can be taken

Therefore to the extent the Proposal requires the Board to approve actions that it is not in favor

of the Proposal violates Delaware law

In exercising the Boards discretion concerning the management of the

Corporations affairs directors are obligated to act in manner consistent with their fiduciary

duties not necessarily in accordance with the desires of the holders of majority of the

Corporations common stock2 To the extent the Proposal purports to require the Board to

8Del 141a

See Rosenbiart Geay Oil Co 1983 WL 8936 at 18-19 Del Ch Sept 19 1983 affd 493 A.2d 929

DeL 1985 cannot Iawfiully agree to suffender to others the duties of corporate management which the

statutes impose upon them Abercrombie Davies 123 A.2d 893 899-900 Del Cli 1956 revd on other

grounds 130 A.2d 338 DeL 1957 So long as the corporate form is used as presently provided by our statutes this

Court cannot give legal sanction to agreements which have the effect of removing from directors in very

substantial way their duty to use their own best judgment on management matters... Stockholders cannot under

the present law commit the directors to procedure which might force them to vote contrary to their own best

judgment see also Air Prods Chems Inc Afrgas Inc 16 A.3d 48 124 Del Ch 2011 fiduciary

duty to manage corporate enterprise includes the selection of time frame for achievement of corporate goals

That duly may not be delegated to the stockholders quoting Paramount Commcns Inc Time Inc 571 A.2d

1140 1154 Del 1990 Smith Van Gorkom 488 A.2d 858 888 Del 1985 The board could not take neutral

position and delegate to the stockholders the unadvised decision as to whether to accept or reject the merger.

12See Paramount Commcns Inc 7me Inc 1989 WL 79880 at 30 Del Ch July 14 1989 affd 571

A.2d 1140 Del 1989 The corporation law does not operate on the theory that directors in exercising their

RLF15788O18v.2
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approve certain corporate actions it essentially requires the Board to defer to the views of the

Corporations stockholders regardless of whether the Boards own business judgment would

counsel against taldng the proposed action.13 Through the Proposal the stockholders purportedly

could force the Corporation to undertake course of action that would undermine the Boards

ability to exercise its fiduciary duties and directly confliot with the substantive decision-making

authority vested in the Board by the General Corporation Law.4 Such result would violate

Delaware law.5

Conclusion

Based upon and subject to the foregoing and subject to the limitations stated

herem it is our opinion that the Proposal if implemented would violate the provisions of the

General Corporation Law

The foregoing opinion is limited to the General Corporation Law We have not

considered and express no opinion on any other laws or the laws of any other state or

jurisdiction including federal laws regulating securities or any other federal laws or the rules

and regulations of stock exchanges or of any other regulatory body

powers to manage the firmare obligated to follow the wishes of majority of shares see also Airgas 16 A.3d at

124

3See e.g Nagy Bislricer 770 A.2d 43 6264 Del Cli 2000 holding that directors breached their

fiduciary duties to the corporation by abdicating their duty to determine fair merger price and noting that

abdication is inconsistent with the boards non-delegable duty to approve
the only if the

was in the best interests of Company and its stockholders

In recent decision the Delaware Supreme Court invalidated proposed bylaw that would have

impermissibly infrmged on the directors exercise of their fiduciary duties CA Inc AFSCME Employees Pension

Plan 953 2d 227237 Del 2008 The Court held that the proposed bylaw winch would have required the board

to pay dissident stockholders proxy expenses for running successful short slate impennissibly infringed on the

directors exercise of their fiduciary duties because it would have required the board to expend corporate funds even

in cases where the board of directors believed doing so would not be in the best interests of the corporation and its

stockholders hi at 240 Like the proposed bylaw in CA to the extent the Proposal purports to require the Board in

order to enable stockholder action thereon by written consent to approve specific corporate actions which under the

DGCL require prior Board approval even if the Board in fact does not favor such actions it would purport to

commit the directors to subordinate their fiduciary duties to act in the best interests of the Company and its

stockholders

See e.g Spiegel Buntrock 571 A.2d 767 772-73 Del 1990 basic principle of the General

Corporation Law of the State of Delaware is that directors rather than shareholders manage the business and affairs

of the corporation Pogostin Rice 480 A.2d 619 624 Del 1984 bedrock of the General Corporation

Law of the state of Delaware is the rule that the business and affairs of corporation are managed by and under the

direction of its board.

RLFI5788OI8v.2
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The foregomg opmion is rendered solely for your benefit in connection with the

matters addressed herein We understand that you may furnish copy of this opinion letter to the

Securities and Exchange Commission the Proponent and John Chevedden connection with the

matters addressed herein and that you may refer to it in your proxy statement for the Annual

Meeting and we consent to your doing so Except as stated in this paragraph this opinion letter

may not be furnished or quoted to nor may the foregoing opinion be relied upon by any other

person or entity for any purpose without our prior written consent

Very truly yours

DAB

RLFI 5788018v.2


