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" Kenneth Steiner. We also have received letters on the

MAR 13209  March13,2012 !
Amy L. Goodman Washington, DC 20549 195y
Gibmlm&os&utca]s@hagihsm” & ' Section: _
sheesto " Rule: 1Yq-%
Public
Re: Time Warner Inc. N —| A
ImommgleﬁerdatedFebruary3 2012 | Availability: %-/%-1 L

Dear Ms. Goodman:

This is in response to your letters dated February 3, 2012, February 6, 3012 and
February 13, 2012 conceming the shareholder proposal submitted to Time Wamerby -
) *s behalf dated February
5, 2012, February 6, 2012, February 12, 2012, February 13, 2012 and February 28, 2012.
Copxesofaﬂofiheoonespondenoeonwhlchﬁnsmponselsbasedwﬂlbemade
available on our website at http://www.sec.o g Vcf-noaction/14a-8.shtml.
Foryomreference,abnefdzscumonofﬂleDmmonsmfomalpmoedmesmgardmg
shareholderproposa]sxsalsoavaﬂableatmesamewebsmaddrm

Sincerely,

Ted Yu
Senior Special Counsel

Enclosure

cc:  John Chevedden
= FISMA & OMB Memorandum ***



March 13, 2012

Response of the Office of Chief Counsel
Division of Corporation Finance

Re: Time Warher Inc. . :
' Incoming letter dated February 3, 2012

The proposal requests that the board “undertake such steps as may be necessary to
permit written consent by shareholders entitled to cast the minimum number of votes that
would be necessary to authorize the action at a meeting at which all shareholders entitled

' mmﬁ:exeonwaepramtmdvoﬁng(toﬂwﬁﬂlesthamiﬁedbylaw). This
includes written consent regarding issues that our board is not in favor of.”

Wea;euﬁablemwmﬁinyomviewﬂnatﬁmewmmayexclude&eproposal
under rule 14a-8(i)(2). Accordingly, we do not believe that Time Wamer may omitthe -~
proposal from its proxy materials in reliance on rule 142-8()(2)-

_ We are unable to concur in your view that Time Warmner may exclude the proposal
under rule 14a-8(i)(3). We are unable to conclude that you have demonstrated
objectively that the proposal is materially false or misleading. In addition, we are unable
to conclude that the proposal is so inherently vague or indefinite that nejther the
shmeholdexsvoﬁngontheproposaL_mrthewmpanyinimplememhgﬂxepmposd,
would be able to determine with any reasonable certainty what actions or measures the
- proposal requires. Accordingly, we do not believe that Time Warner may omit the
proposal from its proxy materials in reliance on rule 14a-8(i)(3).

Sincerely,

Mark F. Vilardo
Special Counsel



oo _ DIVISION OF CORPORATION FlNANCE . '
' INFORMAL PROCEDURES REGARD]NG SHAREHOLDER PROPOSALS

The Division of Oorporanon Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8), as with othier niatters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
. and to determine, initially, whether or not it may be appropriate in a particular matierto,
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s.staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any mformatlon ﬁnmshed by the proponent or-the proponent’s lepmmtahve

: AlﬂmughhﬂelM(k)do&cnotreqtmanywmmummhonsﬁomshareholﬂexsmthe
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
posedtobemkcnwotddbevmlauveofthemnxteornﬂemvolved. The receipt by the staff
of such information; however, should not be construed as changing the staff’s informal
procedum and proxy review into a formal or adversary procedure.

i It:smtpommmnotethaxthestaﬁ’sandCommlssmnsm-acuonmpomto
Ruile 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot ad}udlcate the merits of a company’s position with respect to the
proposal. OnlyacourtsuchasaU S. District Court can decxdewheﬂleracompanylsobkgated
-- to include shareholder. proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a

" . proponent, or any sharcholder of a.company, from pursuing any rights he or she may have against

- the company m court, should the management omit the pmposal from the company’s proxy
‘material.



JOHN CHEVEDDEN
** FISMA & OMB Memorandum ***

February 28, 2012

Office of Chief Counsel

Division of Corporation Finance .
" Securities nd Exchange Commissi
100 F Street, NE
Washington, DC 20549

# S Rule 142-8 Proposal
Time Warner Inc. (FWX)
Writtea Consent
Kenncth Steiner

Ladies and Gentlemen:

mmwmmmes,mlzmymmwmm

established rule 14a-8 proposal.

Inregmdtotheamd:edl?ebrmryﬂ 2012nmagementopposntionstaﬂnenf,ﬂnoompmywﬂl

apparently insist on announcing its no action request

(highlighted) to all shareholders

arguments
even if it docs not obtain no action relief, Thus the company is announcing in advance that it will
mtrmectthepbsiﬁonofﬂ:esmﬁ'ifitfaﬂstoobminmacﬁonr@lieﬁ

TmsmmreqwstﬂmtﬂwOﬂiceofanefComsdauowthmmohuonmsmndmdbevoted

) nponmthe?.OlZprmny
, Sincetel_y,- \
Kenneth Steiner




- February 27, 2012

VIA OVERNIGHT DELIVERY
John Chevedden

** FISMA & OMB Memorandum ***

Re: mckhoHuPropostubhﬁuedonDecmber9, 2011
Dear Mr. Chevedden.

A Asreqmredbanbl%SofRegulahonlMptomulgatedbyﬁeSecmesmd
Exchange Commission, on behalf of Time Warner Inc. (the “Company”), attached is a copy of
the Statement in Opposition (the “Statement”) that the Company intends to include in its 2012
Proxy Statement in connection with the stockholder proposal submitted by you on behalf of
Kenneth Steiner regarding stockholder action by written consent (the “Proposal”). Also atteched
is a copy of the Proposal for your reference. Please note that the Company remains open to
disoussion regarding the Proposal. .

: SMuldyoumshhooMmeregm&ngtheCompmy’sSmmtorﬂan
please feel free to call me at (212) 484-8142.

=

Awhﬁ)ent

*= FISMA & OMB Memorandum ***

_ Time Wames Inc. » One Time Wamer Center » New York, NY 20019-8016
T212.484.8000 » www.limewarner.com

{’,D'



Time Warner Inc.’s Statement in Opposition to the Stockholder Propossl regarding |
smmﬂmbywmcomm - .

COMPANY RECOMMENDATION:

The Board of Directoss recommends a vote AGAINST this proposal for the following
1 YEa’0nS: '

(@  Without proper proceduzal protections, stockholder action by written consent (as
'_deseribedinﬂnepropounmdepivestocﬂmldasofinfomaﬁon,avoice.mda ,
vote on the matter approved in the written consent and can lead to abusive practices;

- @) | mm@ammmmmmmmmm
consideration by stockholders, and holders of 15% of the Company’s cutstanding
| ComonSbethaveﬂnﬁghtmtequestaSpeda!meeﬁngofswckholdns;
(i) ’Ifimplmnnedinﬁemam'poposed,ﬂwptoposalwuldm&e&mpnﬁyw :
@iv) mwsmmmmmm
. stockholders with meaningful access to the Board and significant rights and

minority stockholders from having an opportunity to voice their views and vote on an action or
provides no procedural protections, such as a requirement to provide all stockholders a
description of the proposed action and the reasons for the proposed action. This means that, for
example, a group of stockholders representing a majority of the Common Stock could take a
significant action, such as agreeing to sell the Compeany, without providing prior notice to all
stockholders or any opportunity to discuss, raise objections to, or vote on the proposed action.
This could result in stockholders receiving less value than they might otherwise receive becanse
the Board and management might not have an opportunity to assess a proposed action or seek
higher-value alternatives to the action presented in the stockholder consent. .

In addition, the proposal does not provide for appropriate procedural protections to prevent
or limit the potential for abuse of this method for stockholder action. For example, authorizing
action by written consent as suggested by the proponent would make it possible for a group of
stockholders to accumulate a short-term voting position by borrowing shares from stockholders
wvsed to take such action. Stockholders who have loaned their stock are better able to take action
to protect their voting rights at a meeting than if an action is permitted by written conseat
without appropriate procedural safeguards. A group of stockholders could also use a consent
solicitation to remove and replace directors and effectively assume control without having to pay



a control premiutn to stockholders. Moreover, xfmﬂuplegm:psofstockholdusmableto ‘
mﬁchwndmmemsatmyﬁmemdasoﬁmasﬂwymsh,thcsohcmnonofwnﬁenmm
oouldueubaeonszduablemomtofcmﬁmonanddmnphonamongmemmpmys o
stockholders.

M&Bomdbeﬁevesﬂmameopen,mmmmt,anddmaahcwayfor :
stockholders to exercise their rights regarding important issues is through stockholder meetings,
wmmmmha&MymmMWﬁemmumw
* and gl stockholders can vote on the issues. Stockholders can submit proposals for
at stockholder meetings. In addition, under the Company’s By-laws, holders of 15% of the
outstending Comomon Stock (a threshold approved by the Company®s stockholders through a
votie at the annual meeting of stockholders in 2010) may request that a special meeting of .
stockholders be held. Unlike stockholder actions taken by written consent, stockholder meetings
mmmkhddmmmmyhbmahmtbmmmhmdmmmm
Mvmwmpuorboutﬂ:emeetmg, and solicit votes for or against the matter.

'l‘l:cBoatdbelmﬂ:atﬂ:eshckboldets msnngnglﬁstoreqwstaspemalmwtmgandto
presont matters at stockholder meetings are effective and meaningfol. The proponent is incorrect
when he claims that a provision in the Company’s By-laws encourages stockholders to revoke a
- request for a special meeting — the provision actuaily gives a stockholder who requested & special
‘meeting the right to révoke the request in the stockholder’s sole discretion. The propanent also.
suggests that management has the discretion to cancel a stockholder-initiated special meeting,
which is simply not cormrect. The Board may cancel a stockholder-initiated special meeting only

~ S fﬂws&ckholdareqtmungﬂwspeaalmeunghasmohdﬂwreqm

M:fmphmeﬂndmﬂwmmpoposed,ﬂmpmpo@wmldmseﬂw&mpmyto

- violate Delaware law. The proposal requests the right for stockholders to act by written consent
“regarding issues that our board is not in favor of.” However, under the General Corporation
m&mmm&wmmmwmmm
the proposed actions to a vote by the stockholders (e.g:, an amendment to the Company’s
Restated Certificate of Incorporation). Thus, the proposal’s language impermissibly calls for
stockholders to be able to unilaterally authorize the taking of certain actions that, under Delaware
"law, must first be approved by the Board. .

In addition, to the extent the proposal intends to require the Board to approve certain
corporate actions that the Board “is not in favor of” so that stockholders can act on such actions
by written consent, implementation of the proposal would violate Delaware law by infringing on
the Board’s authority and its obligation under Delaware law to manage the Company’s business
mdaﬂ'mmandcauseﬂndire@mswbmwhﬂlmﬁdumtydmes.

muwmwmmmmammmm
Bomdandnghismdpmmﬂmtmduceﬂleneedtobeablewwbywmm For
example:

s - As stated above, holders of 15% of the outstanding Common Stock may requesta-
special meeting of stockholders.



. Smckholdetsmaysubnﬁtpmpoukﬂxptmnatanmmxalmewng(mdnding |
nominations of director candidates).

. Stockholdersmaycomnmomdnecﬂywiﬂmnyduector(inﬂudmgﬂww
. Indepen:hntDnector),anyBoardeommtteeorﬁnﬁ:llBoatd. :

o Stockholders elect directors annually by majority vote in uncontested director
.clections, and any incumbent director who does not receive a majority of the votes
castﬁ)rhsmhﬂelecﬁonumqmedtooﬁ'awmgnﬁomﬁem

3 mmwofaagnﬁmnajmhyofmdependentdnm(ia,auofﬂn '
(ﬁtectorsmpttheCompmy’sCEO).

Ihedehsbmrespmbmmrmemudﬂnmgh
proposals or in discussions between stockholder representatives and the Company. For example,
' in the past two years, following discussions with stockholders, the Company (i) implemented
changes so that holders representing at least 15% of the Company®s outstanding common stock
can request a special meeting; (ii) removed all provisions in its Restated Certificate of
. Incorporation and By-laws that provided for stockholder action by more than a simple majority
voie other than where Delaware corporation law requires a different vote standard; and Gii)
appavdbﬁngmmmmlbaﬁsmckhomradﬁmwmmmw

Fortbc,mmdabmﬂwBoudbdwveaMﬂwpmposaLmthofoMMN
not in the best interests of the Company or its stockholders and, if implemented in the mammer
proposed, would cause the Company to violate Delaware law. Therefore, the Board recommends
a vote AGAINST the proposal.



JOXIN CHEVEDDEN
*** FISMA & OMB Memorandum ***

February 13,2012

OfﬁoeofChichonmel

" Division of Corporation Finance
Sécurities and Exchange Commission
100 F Street, NE
Washington, DC 20549

" ##Rule 142-8 Proposal
Time Warner Ine. (TWX)

Written Consent

Lad:esand(im.

mmmwmmrms zomemmauyreqmmavmdm
embhshedmklmmponl.

Footnote 4, pagcamtthebrmyzmizmdeopmdoeénmsuppmﬂnmm
with it in regard to “spproval of the board.” Footnote 4 cites 8 Del. C. § 242(bX1) which states,”
Ifthe corporation has capital stock, its board of directors shall adopt & resolution setting forth the
amendmmtpmposed,declm-lngmadmabﬂuy

Ihlsmwrequestﬂmtﬂnotﬁoeofdnefcomdanowthmmhmonmmdandbevomd
upon in the 2012 proxy.

Julie Kim <Julie Kim@timewartner.com>



* GIBSON DUNN - L e

1050 Connecticut Avenue, N.W.
Washington, DC:20036,5306
Tel 202,955.8500
mMuaw
AmyL. aooam
ey v
. February 13,2012 : . 4 Chk: SO415.00001

VIA E-MAIL

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100 °F Street, NE
Washington, DC 20549

Re:  Time Warner Inc.
Stockholder Proposal of Kenneth Steiner (:Iohn Chevedden)
Exchange Act of 1934—Rule 14a-8

Ladies and Gentlemen:

On February 3, 2012, we submitted a letier (the “No-Action Request”) on behalf of our
client, Time Warner Inc. (the “Company™), notifying the staff of the Division of Corporation
: mece(ﬂle“Staﬂ’?oftheSwmucsdexchmgeComnmmthatﬂwCompanymmds
to omit from its proxy statement and form of proxy for its 2012 Annual Meeting of
Stockholders a stockholder proposal (the “Proposal”) and statements in support thereof
received from John Chevedden on behalf of Kenmeth Steiner (the “Proponent”). The
Pmposalrelatwto“penmt[ung]wnttenconsentbysbareholders.”

OnFebruarys ZOILmePropoMsubmittedtotheswﬁ'alethersuungﬂmﬂwCompany
did not include “all communication between the company and the shareholder party.” On
February 6, 2012, we submitted a letter to the Staff stating that the only communication not
included in the No-Action Request was a February 2, 2012 email from Mr. Chevedden to
.Paul Washington stating Mr. Chevedden’s belief that he “just had a conversation” with Mr.
Washington. We noted that as Mr. Washington and Mr. Chevedden had xio- oonvetsatnons
abomﬂ)erposal,wedidnotmcludeﬂleemaﬂmtheNo-AcuonRequest.

OnFeMumyQZOILtherponmmuedmothakmwtheStaﬁ'smﬁngﬂmMr
Chevedden’s February 2, 2012 email was intended to mean that Mr, Chevedden believed he -
hadacmvasahonmlmaryﬂ,ZOlthh“SumWaxmbﬁg,AmswntSm”mme
Company. As noted in Mr. Washington’s February 7, 2012 email to Mr. Chevedden
(attached hereto as Exhibit A), Ms. Waxenberg is not employed by the Company, but rather
is employed by Time Watner €able Inc., a public company that is not affiliated with the
Company. Time Warner Cable Inc. was legally and structurally separated from the
‘Company in March 2009, when the Company disposed of all its shares of Time Wamner
Cable Inc. stock in-a spin-off to the Company’s stockholders.

" Brussels - Centuzy City » Dallas » Denver + Dubai » Hong Kong + London » Los Angeles » Munich » New York
Orange County » Palo Alto » Paris « San Francisco - S30 Paulo « Singapore - Washington, D.G.
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From: Washington, Paul (TW) ‘
Sent: Tuesday February 07, 2012 12:04 PM
To2? FISMA & OMB Memorandum ***

Cc: Kim, Julie

Subject: RE: Rule 142-8 Propasal (TWX)
| DeaerChevedden:

mmﬁmmm&mmmssc pleaseheawarematSusanWaxenbemworksbrTImewr
Cable Inc., not Time Wamer Inc. TimeWanerCable!namsbeenunafﬁlatedwimTﬁneWamerlmsnceMarmzoos

Sincerely,

Paul Washington
SGnioerePleeident,DewlyGetmalcounsel&CorporateSecretary
Time Warmer inc.

From: ** FISMA & OMB Memorandum ***
Sent: Thursday, February 02, 2012 12:37 PM
To: Washington, Paul (TW)

‘Subject: Rule 14a-8 Proposal (TWX)

Dear Mr. Washmgton,lbeheveljusthad a conversation — unless it was an impersonator.
John Chevedden

Thismsageismepropertyof'ﬁmeWamerInc.andisintendedonlyfortheuseofthe
addressee(s) and may be legally privileged and/or confidential. If the reader of this message

is not the intended recipient, or the employee or agent responsible to deliver it to the intended
recipient, he or she is hereby notified that any dissemination, distribution, printing, forwarding,
or any method of copying of this information, and/or the taking of any action in reliance on
the information herein is strictly prohibited except by the original recipient or those to whom
‘heorshemtenuomﬂydxsm'bmﬂnsmmage.lfyouhavereeewedthmcommumcauonm

- error, please immediately notify the sender, and delete the ongmalmessageandanycop:w !
ﬁomyourwmputaorstoragesyshem.nankyou.




* FISMA & OMB Memorandum ™*

February 12, 2012

Office of Chief Counsel .
Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE
WashinngC20549

#3Rnlo14a-8!'ropoul
Time Warner Inc. (TWX)
Written Consent
Keaneth Steinex

Ladies and Gentlemen:

ThsﬁuﬂwrmpondstoﬂmoutsomedFebrwyS 20120mnpanyrethntoavmdﬂns
esiabhshedmlelMproposal.

The Raytheon Company 2011 anmnlmeetmgproxysa:dﬂntadophngmxtﬁenwma&would
give “a narrow majority of sharcholders™ the ability to “remove and replace directors.” This is
one example of “issnes that our board is not in favor of” that is addressed in the 2012 rule 14a-8
pmposalsmhnﬁmdwhyﬂnonandl‘hneWmRayﬂwmandTmemmpmmd
mthesamesmte,Delawm-e.
Thmﬂlezoukaymemamnnlmeungwcyrebutsﬂxezolzompmyclmmmguﬁngm
lawonpageZtopage7andﬂwdepaMtaﬂgaungeompmyclmmonpage7and8.

ThmistomquedﬂntﬂneOﬂieeofChefComsdaﬂowﬂmrewhﬁmwsmndandbemd
upon in the 2012 proxy.

Sincerely, "
ﬁmm ‘

cC: ‘

Kenneth Steiner ‘




Ambheyie— 200 _RAYTUSIN ANNOAM MESTING -PRIXY . o=

N

We have been notified that cestain shareholders intend o present proposals fior consideration at the 2011 Ammal Meeting. We continue to
nake corporate govemance, particularly shareholder concemns, 8 peiosity. Management remains open o engaging in dislogne with respectto

Jarcholder concems and to sharing our views régarding our governance generally. Wommmlderviﬁighmum
mumhmdﬁemm

mmmm»mam ummnamummwmmmummmm
o the Corporate Seoretery, mw 870 Winter Street, Waltham, Massachuseits 02451, not Iater then:

. nmao,zon,tta»mnm&mmmmmnﬂnzmmmuhgmwm
14a-8 under the Securities Exchange Act of 1934; or

*  Between January 26, 2012 and Febeuary 25, 2012, if the proposal is submitted in accordance with our By-Laws, in which case we are
namdbwﬁnmodmmmm

mmmmmmummwmumwuummmmwus
m«;wmmwwmamwmwmxmmmm ,
SHAREHOLDER PROPOSAL
(fiem No. 5 on the proxy card)
RayT. Mmmaumr.mmdvme. mmmmm,m FISMA & OMB Memorandum ***

* FISMA & OMB Memorandurowner of 127 shares, has proposed the adoption of the followiog resolution and hes farnished the following
statement in support of his proposal:
5—Shazeliokder Action by Written Consent |
' RESOLVED, qumuumammwmumhmummm

by shureholders entitied to cast the minioum nnmber of votes that wonld be necessary to suthorize the action st 3 imeeting at which all
mm&wmﬁmﬁmmﬂm@hmmmwmy

mmmﬂ»mmmwunmmhm&mmwummu
Sprint. Hundreds of mejor companics enable shareholder action by written consent.

Wmhmmhm&umkawmmmwmwmm&mmﬂ
meeting cycle. A study by Harvard profisssor Paul Gompers supports the concept that shareholder dis-empowering governance featires,
mmmmmmmwmmmmwmmmm .

' We gave groater than 53%-support to the 2010 sharcholder proposal on this same topic. The 53%-support was achieved although oue |
mansgement wsed an srgwment one and one-half times as long as the sharsholder proposal. The Council of Tnstitational Investors www.ciLorg
mh&mmmammqmmmmmmmmmoMmm .
votes on.

MWWM&WW&%M@MWWWMMM
- Shareholder Action by Written Consent— Yeson 5.

mmmmmmmmm

W’smﬂh%%mmmmﬂmmﬁmmwﬁmﬁnﬁdmm
the Company. mwmmmmmwwmummmmww
mmummmmmmadumwmwu ‘

63

* ap} Jwenv.sec.gov/Archives/edgar/data/1047122/000119312511117127 /ddef14a. htmi¥ftoc . Page990f110
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able of Contents

chieved in & number of ways. First, sharcholders cant vote on important matters Guring the Company®s annual moetings. Second, Jh the event
* st important matiers axise between annual meetings, the Company”’s charter and by-laws allow the Chairman and the Board to il special
mdﬁuﬂhhd&mﬁmm&mmﬁsmmoﬁﬂmmmd&o ompay
haveholders, implemented its proposal to allow a sharcholder o shaveholders of 25% of the Company®s outstanding stook 10 ¢ aspechal
netmg.Hmﬂy access is facilitated through anmal election for all directors and majority voting in moontested elections. Thel

mmm“mmmuhmnpwmiuaﬁuhmmmm“ nt with legel
nd regulatory requirements. Finally, outside the context of formal action, the Company wéelcomes dialogne with sh mm
aatters and has severs! mechanisns in place to facilitate it. Methods for communicating with the Board are described the Proxy
itatement’s section entitied “Communications with the Board.™ Communications are also welcoms through the Investor Relations
vebsite.

‘The Company hes carefislly considered this proposal in light of shareholder interest. However, the Board the governance
nechanisms discussed above are superior 1o the shareholder proposal to allow sharehoklers 10 act by written consent
hareholders meaningfil access to the Company. The current proposal provides an inferior mechanism for on s munber of
evels and can be harmful so shareholder interests. Wiitten consent procedures do not nocessatily provide all sh

mammmmbwﬁmmmm-emw §2gfproxy rules, writien
:onsent procedures are not as fully regulated in all contexts and have more poteatial 1o Jead to abusive ar disrupt
senedit of special interest groups $o the detriment of other shareholders and effbctive manngement of a company. 'nnahiﬁqafam

najority of shaveholders to spprove & salo of the company or remove and replace directors through the written consant procedure, as examples,
rould result in sharsholders receiving less value than that to which they might otherwise be entitied in sn orderly and fislly transperent process.
Sontrary to claims, academic studies do not support the proposition that permitting sharsholder action by written consent wounld inorease
MWWMWWMMMMnMMdMMMhmummmm
ihareholdess and that discourage short-term stock owmership manipulation. '

Raytheon’s management snd Board regniasly review and evalnate ways to mm&mm-amw
mmowmwmcw.wmmadmm;mwdmmm
neluding annual election of directors, majority voting in uncontested elections, snd elimination of the Compeny’s shareholder rights plan. The
3oard and management believe that the Company’s governance procedures provide multipls meaningful opportunities for shareholders to
mmuwsmmmmmmmmmmum
Jetrimental effects of writien consent actions discussed above.

Fuhmummumhm'mmmwmmmnunuw ‘
interests of the Company or its shareholders.

mmmmﬁnmwummmumammmmwm
Board will be 30 voted nnless shareholders specify otherwise in their proxies, )

SHAREHOLDER PROPOSAL
(Itewz No. 6 on the proxy card)

John Chevedden, "+ FISMA & OMB Memorandum ** » benoficial owner of mmhﬁmhm
of the following resolution and has furnished the following statement in support of his proposal:

GWTOMWM

mvmmwmaummmmammwmmmmw
mdmmdmmwmmﬁIMymmmemdMWMbmb
mmmmmmmnmmamm _
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JOHN CHEVEDDEN
= FISMA & OMB Memorandum ***

February 6, 2012

Office of Chief Counsel

- Division of Corporation Finance
Securities and Exchange Commission
100 F Strect, NE
Washington, DC 20549

#2 Rule 14a-8 Proposal

Time Waraer Inc. (TWX)

Written Consent

~ Kenneth Steiner

Ladies and Gentlemen:

-’l‘lnsﬁ:rtlmrespondstotheFebrmryB mlzmpmymstmmdﬁ:meatabﬁshedm!e
142-8 proposal.

Aﬁmmmhadmglynotmludedaﬂeommmuuﬁmbﬂwemﬂwwmpmymdtbedmehom
pearty, ﬂxeoompmyomnpomﬂsmmsbyamisleadmgmon&hwys,zom

The meaning of the February 2, 2012 email reply to Mr. Paul Washington is:
I believe I just had a [lengthy] conversation [with the company on January 27, 2012 —1 believe
with Susan Waxenberg, Assistant Secretary].

' And Mr. Washington was not cven acknowledging this lengthy January 27, 2012 conversation in

mwamﬂumemAMahgﬂwmmmmmmmpm
might thank the proponent party for the earlier conversation.

ThxsmhmqwstthattheOﬂioeofdmemmselaﬂowﬂnsmMontoﬂandandhemd
uponmthezolzpmxy )

' Sinoerely,

Julie Kim <Julie Kim@timewamer.com>



“ GIBSON DUNN - Dt

2050 Connecticut Avenue, N.W.
Washington, DC 200356-5306
Tej 202.955.8500
Anny L. Goodman
" Dirock +1 202.965.8653
N :mﬂ.mm
February 6, 2012 . , , R Chont 5241500001 b
VIAE-MAIL
* Office of Chief Counsel

Division of Co tion Fi L

Securities and Exchange Commission : : : -

100 F Street, NE ’ :

Washington, DC 20549

" Re:  Time Warner Fic.
Stockholder Proposal QfKenmﬂz Steiner (John Chevedden)
Exchange Act of1934—RuIe 14a-8

Ladies and Gentlemen:

-On February 3, 2012,wesubm1ttedaletter(the“No—AcnonRequwt”) on behalf of our
client, Time Warner Inc. (the “Company™), notifying the staff of the Division of Corporation
Finance (the “Staff”) of the Securities and Exchange Commission that the Company intends
to omit from its proxy statement and form of proxy for its 2012 Annual Meeting of
Stockholders (collectively, the #2012 Proxy Materials”) a stockholder proposal (the -
“Proposal”) and statements in siupport thereof received from John Chevedden on behalf of
Kenneﬂ:Stemer(the“Pmponenf’). The Proposal relates to “permit{ting] written consent by
shareholders.”

TheN&AcﬁmRequ&dindicawdombeﬁefﬂmtthehoposalcould»bemlwedﬁomthe
2012 Proxy Materials pursuant to Rule 14a-8(1)(2) becanse the Proposal would, if ~ -
implemented, canse the Company to violate state law and Rule 14a-8(i)(3) because the
Proposal is both materially false and misleading and impermissibly vague and indefinite so
as to be inherently misleading,

On February 5, 2012, the Proponent submitted to the Staff a letter (the “Response Letter”)
stating that the Company did not include “all communication between the company and the
shareholder party.” The only communication that was not included in our No-Action
Request was a February 2, 2012 email from Mr. Chevedden to Paul Washington (attached
hereto as Exhibit A) stating Mr. Chevedden’s belief that he “just had a conversation” with
Mr. Washington. . As Mr, Washington and Mr. Chevedden had no conversations-about the
Proposal, we did not include the email. The Company’s interactions with Mr. Chevedden
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about thie Proposal were limited to the correspondence that was included with the No-Action
Request! ~ . y

We would be happy to'provide you with any additional information and answer any
questions that you may have regarding this subject. Corresporidence regarding this lefter
should be sent to shareholderproposals@gibsondunn.com. If we-can be of any further

~ assistance in this matter, please do not hesitate to call me at (202) 955-8653, Robert K. Kane,

- the Company” sAss:stantGmemlCounsel,at(ZlZ)M”BZorJule Kim, the

: Oompany’sSmorComsel,at(ZIZ) 484-8142,

Sincerely,

oy 1 ﬁm/m

Amy L. Goodman

Enclosures

cc: Robert K. Kane, Time Warner Inc..
Julie Y. Kim, Time Warner Inc.
John Chevedden
- Kenneth Steiner

1012313693

"1 Because the No-Action Requwtdld not assert any ehgiblhty or procedmalbwsfor
excluding the Proposal from the 2012 Proxy Matérials, Exhibit A of the No-Action
Request did not include the attachments that accompanied the Company’s deficiency
notice to the Proponent.
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" From: *+ FISMA & OMB Memorandum ***

Sent: Thursday, February 02, 2012 12:37 PM
To: Washington, Paul (TW)
Subject:kuleiﬁla-sProposal(TWX)

Dear Mr. Washmgmlbeheveljusthadaconvetsanon unless xtwasannnpersonator
John Chevedden



*** FISMA & OMB Memorandum -

February 5,2012

Office of Chief Counsel
Division of Coxporation Finance
Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549

# 1 Rule 14a-8 Proposal -
- Time Warner Inc. (TWX)

Written Consent

Kenneth Steiner

Ladies and Gentlemen:

Thismpondstothcl?ebrmry3 2012mpanquxmtmav01dﬂnse¢tabhmdmle 14a-8
proposal. '

Thecompmylsoﬂ'mapommbymdeaﬁnglynumchﬂedanwmmumcamnbetmmﬂw
oompmyandﬂ:es!meholdwpmy

mswwwqw&atﬂwmof@wf@msdaﬂowthmmmumwmdandbemd
upon in the 2012 proxy.

Sincerely,




GIBSON DUNN | Gibson, Dunn & Crutcher LLP

1050 Connecticut Avenue, N.W. -
Washington, DC 20036-5306

. Tel 202.955.8500
www.gibsondunn.com

Amy L. Goodman
Direct: +1 202.955.8653
Fax: +1 202.530.9677
. AGoodman@gibsondunn.com
February 3,2012 Client: 9241500001
VIA E-MAIL
" Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

Re:  Time Warner Inc. ' -
Stockholder Proposal of Kenneth Steiner (John Chevedden)
Exchange Act of 1934—Rule 14a-8

Ladies and Gentlemen:

This letter is to inform you that our client, Time Warner Inc. (the “Company™), intends to
omit from its proxy statement and form of proxy for its 2012 Annual Meeting of
Stockholders (collectively, the “2012 Proxy Materials™) a stockholder proposal (the
“Proposal’”) and statements in support thereof received from John Chevedden on behalf of
Kenneth Steiner (the “Proponent™). Pursuant to Rule 14a-8(j), we have concurrently sent
copies of this correspondence to the Proponent.

Rule 14a-8(k) and Staff Legal Bulletin No. 14D (Nov. 7, 2008) (“SLB 14D”) provide that

- stockholder proponents are required to send companies a copy of any correspondence that
the proponents elect to submit to the Commission or the staff of the Division of Corporation
Finance (the “Staff”). Accordingly, we are taking this opportunity to inform the Proponent
that if the Proponent elects to submit additional correspondence to the Commission or the
Staff with respect to this Proposal, a copy of that correspondence should be furnished
concurrently to the undersigned on behalf of the Company pursuant to Rule 14a-8(k) and
SLB 14D. '

THE PROPOSAL
The Proposal states:

RESOLVED, Shareholders request that our board of directors undertake such
steps as may be necessary to permit written consent by shareholders entitled
to cast the minimum number of votes that would be necessary to authorize the
action at a meeting at which all shareholders entitled to vote thereon were
present and voting (to the fullest extent permitted by law). This includes
written consent regarding issues that our board is not in favor of.

Brussels + Century City « Dallas « Denver « Dubai « Hong Kong * London « Los Angeles « Munich » New York
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A copy of the Proposal and related correspondence with Mr. Chevedden is attached to
this letter as Exhibit A. '

BASES FOR EXCLUSION

We believe that the Proposal may properly be excluded from the 2012 Proxy Materials
pursuant to: '

e . Rule 14a-8(i)(2) because the Proposal would, if implémented, cause the Company
to violate state law; :

e Rule 14a-8(i)(3) because the Proposal is materially false and misleading; and

¢ Rule 14a-8(i)(3) because the Proposal is impermissibly vague and indefinite so as
to b_e inherently misleading.

ANALYSIS

L The Proposal May Be Excluded Under Rule 14a-8(i)(2) Because Implementation
Of The Proposal Would Cause The Company To Violate State Law.

Rule 14a-8(i)(2) permits a company to exclude a stockholder proposal if implementation of
the proposal would cause the company to violate any state, federal or foreign law to which
the company is subject. The Company is incorporated under Delaware law. As discussed
below, we believe that implementation of the Proposal would cause the Company to violate
Delaware law. In addition, attached to this letter as Exhibit B is an opinion (the “Opinion”)
from Richards, Layton & Finger, P.A. (“RLF”), the Company’s Delaware counsel, stating
that, in RLF’s opinion, the Proposal, if implemented, would violate the provisions of the
General Corporation Law of the State of Delaware (the “General Corporation Law”). We

- therefore believe the Proposal may be excluded pursuant to Rule 14a-8(i)(2).

The Proposal’s second sentence states that the requested right for stockholders to act by
written consent “includes written consent regarding issues that our board is not in favor of.”
Thus, the Proposal calls for stockholders to be able to unilaterally authorize the taking of
certain actions that, under Delaware law, must first be approved by the Board.

Staff precedent supports exclusion of the Proposal. For example, a proposal in AT&T Inc.
(avail. Feb. 12, 2010) sought a stockholder right to act by the written consent of a majority of
shares outstanding. The proposal did not include a qualifier limiting this vote standard’s
applicability to those matters for which the standard was permissible under state law, and the
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company pointed out that state law required, as to some corporate matters, “the vote of
stockholders representing greater than a majority of the outstanding shares.” The Staff
permitted the proposal to be excluded under Rule 14a-8(i)(2). Similarly, the Proposal’s
second sentence does not include a qualifier that limits its applicability to those corporate
matters that do not have a statutory prerequisite of prior board approval.

Implementation of the Proposal as interpreted above would cause the Company:to violate
Delaware law because Delaware law does not allow stockholders the right to act by written
consent on all matters that the “board is not in favor of.”

Section 228(a) of the General Corporation Law addresses stockholder action by written
consent: '

Unless otherwise provided in the certificate of incorporation, any action
required by this chapter to be taken at any annual or special meeting of
stockholders of a corporation, or any action which may be taken at any
annual or special meeting of such stockholders, may be taken without a
meeting, without prior notice and without a vote, if a consent or consents in
writing, setting forth the action so taken, shall be signed by the holders of -

- outstanding stock having not less than the minimum number of votes that
would be necessary to authorize or take such action at a meeting at which all
shares entitled to vote thereon were present and voted and shall be delivered
to the corporation by delivery to its registered office in this State, its
principal place of business or an officer or agent of the corporation having
custody of the book in which proceedings of meetings of stockholders are
recorded. :

' As allowed under Delaware law, the Company’s certificate of incorporation currently states
that “any action required or permitted to be taken by the stockholders of the Corporation . . .
may not be effected by any consent in writing by such stockholders.” The Proposal’s first
sentence is effectively a request that the Company amend its certificate of incorporation to
allow stockholder action by written consent with the standard prescribed in Section 228(a).

The Proposal’s second sentence asks for the right for stockholders to act by written consent
“regarding issues that our board is not in favor of.” As noted above, this sentence is contrary
to Delaware law because the General Corporation Law requires the board to approve certain
corporate actions before submitting the actions for stockholder vote. For example, as noted
in the Opinion:
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Section 242(b)(1) of the General Corporation Law states that, with respect to an
amendment to the certificate of incorporation, the corporation’s “board of
directors shall adopt a resolution setting forth the amendment proposed [and]
declaring its advisability.”

Section 251(b) of the General Corporation Law provides that the board of
directors “shall adopt a resolution approving an agreement of merger or
consolidation and declaring its advisability.”

Section 266(b) of the General Corporation Law provides that, in connection with
a corporation’s conversion to a limited liability company, statutory trust, business
trust or association, real estate investment trust, common-law trust or partnership
or foreign corporation, “[t}he board of directors of the corporation . . . shall adopt
a resolution approving such conversion, specifying the type of entity into which
the corporation shall be converted and recommending the approval of such

conversion by the stockholders of the corporation.”

Section 390(b) of the General Corporation Law provides that the “board of

- directors of the corporation which desires to transfer to or domesticate or continue

in a foreign jurisdiction shall adopt a resolution approving such transfer,
domestication or continuance specifying the foreign jurisdiction to which the
corporation shall be transferred or in which the corporation shall be domesticated
or continued.”

Section 275(a) of the General Corporation Law provides that “[iJf it should be
deemed advisable in the judgment of the board of directors of any corporation
that it should be dissolved, the board, after the adoption of a resolution to that
effect . . . shall cause notice of the adoption of the resolution and of a meeting of
stockholders to take action upon the resolution to be mailed to each stockholder.”

Section 311(a)(2) of the General Corporation Law provides that, to revoke the
voluntary dissolution of a corporation, “[t]he board of directors shall adopt a
resolution recommending that the dissolution be revoked and directing that the
question of the revocation be submitted to a vote at a special meeting of
stockholders.”

The Proposal’s second sentence could require the Company to ignore these requirements.
However, no provision of the General Corporation Law permits these statutory requirements
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to be waived simply because the stockholder action is intended to take place through written
consent rather than through a vote at a stockholder meeting.

Furthermore, as noted in the Opinion, “to the extent that the Proposal purports to require the
Board to approve such corporate actions that the Board is ‘not in favor of” in order to enable
the stockholders to act by written consent with respect thereto,” the Proposal violates
Delaware law because it “impermissibly infringes on (i) the Board’s authority and obligation
to manage the business and affairs of the Company under Section 141(a) of the General
Corporation Law; and (ii) the Board’s ability and obligation to exercise its fiduciary duties.”
Thus, it would not be permissible for stockholders to require the Board to approve an action
~ that it opposes or for the Board to disregard its fiduciary duties and defer to the views of

~ stockholders regarding an action that it opposes so that the statutory process can technically

be followed. : ‘

In addition to the violation of law that would occur if a consent solicitation were undertaken
with respect to the actions that require prior board approval as discussed above, it also would
be a violation of Delaware law to include in the Company’s certificate of incorporation
provisions purporting to permit action by written consent on such matters. Section 242(a) of
the General Corporation Law permits a corporation to amend its certificate of incorporation
“from time to time, in any and as many respects as may be desired, so long as its certificate
of incorporation as amended would contain only such provisions as it would be lawful and
proper to insert in an original certificate of incorporation filed at the time of the filing of the
amendment.” The contents of an “original certificate of incorporation™ are governed by
Section 102 of the General Corporation Law, which authorizes provisions in a certificate of
incorporation “if such provisions are not contrary to the laws of this State.” As set forth in
the Opinion, a certificate amendment purporting to authorize action by “written consent
regarding issues that our board is not in favor of” would conflict with Sections 242(b),
251(b), 266(b), 390(b), 275(a) and 311(a)(2) of the General Corporation Law. Cf
AlliedSignal, Inc. (avail. Jan. 29, 1999) (concurring in the exclusion of a proposal to amend
the company’s bylaws in a way that would conflict with the company’s certificate of
incorporation). '

We note that the Opinion is based on certain limitations and assumptions about what the
Proposal requests, and we are aware of the Staff’s statement in Staff Legal Bulletin No. 14B
(Sept. 15, 2004) (“SLB 14B”) that in analyzing an opinion of counsel supporting an
argument based on state law, the Staff “consider[s] the extent to which the opinion makes
assumptions about the operation of the proposal that are not called for by the language of the
proposal.” However, an assumption that a proposal will operate consistently with one of its
reasonable interpretations is not an “assumption[] about the operation of the proposal that [is]
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not called for by the language of the proposal.” Staff precedent indicates that a legal opinion
demonstrating that implementation of a reasonable interpretation of a proposal would cause a
company to violate state law is a valid opinion even if other interpretations exist. For
example, in Marathon Oil Corp. (Rossi — incoming letter dated December 12, 2008) (avail.
Feb. 6, 2009), the legal opinion addressed a proposal that sought an amendment to the
company’s governing documents that would give ten percent stockholders the power to call
special stockholder meetings. The proposal further asked that the amendment “will not have
any exception or exclusion conditions (to the fullest extent permitted by state law) applying
to stockholders only and meanwhile not apply to management and/or the board.” The legal
opinion explained how two possible interpretations of the proposal were contrary to state
law, one of which was that the proposal’s ten percent ownership requirement would apply to
the board. In addressing this interpretation, the opinion acknowledged an assumption it was
making, which assumption, if it went the other way, could have been the basis for a third
interpretation of the proposal, that the proposal’s ten percent ownership requirement would
not apply to the board.! The opinion did not state that this third interpretation would violate
state law, yet the Staff granted no-action relief under Rule 14a-8(i)(2). The Staff was aware
of this third interpretation, and it was in fact one of two interpretations that served as the
basis for the Staff’s decision to grant no-action relief under Rule 14a-8(i)(3) in General
Electric Co. (avail. Jan. 26, 2009). See also Vail Resorts, Inc. (avail. Sept. 16, 2011)
(concurring in the exclusion of a proposal to “make distributions to shareholders a higher
priority than debt repayment or asset acquisition” when the legal opinion stated that the
proposal was contrary to state laws governing creditors’ rights and the payment of dividends,
~ even though the proposal was subject to an alternate interpretation).

As the above precedent demonstrates, a proposal having multiple interpretations is subject to
exclusion under Rule 14a-8(i)(2) when one of these interpretations would cause the company
to violate the law. :

' The opinion stated (with emphasis added):
Insofar as the Proposal would require that “any exception or exclusion
condition” applied to stockholders also be applied to the Board, such
that the 10% stock ownership condition mandated by the first sentence
of the Proposal would prohibit the Board from calling a special meeting
if the directors did not collectively own 10% of the outstanding common
stock, the Board would violate Delaware law if it adopted the type of
bylaw or charter provision urged by the Proponent because such
provision would be “contrary to” and “inconsistent with” Section 211(d)
of the DGCL.
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Consistent with the foregoing analysis and the Opinion, we believe the Company may
exclude the Proposal pursuant to Rule 14a-8(i)(2).

I The Proposal May Be Excluded Under Rule 14a-8(i)(3) Because The Proposal Is
Materially False Or Misleading.

Rule 14a-8(i)(3) permits the exclusion of a stockholder proposal “[i]f the proposal or
supporting statement is contrary to any of the Commission’s proxy rules, including

Rule 14a-9, which prohibits materially false or misleading statements in proxy soliciting
materials.” As discussed below, under the Proposal’s interpretation discussed in section I
above, the Proposal is materially false and misleading and, therefore, is excludable under
Rule 14a-8(i)(3) because it is premised on a flawed underlying assumption: that stockholders
have the legal authority to act by written consent on any and all actions that the board has not
approved.

Rule 14a-9 provides that no solicitation shall be made by means of any proxy statement
containing “any statement, which, at the time and in the light of the circumstances under

* which it is made, is false or misleading with respect to any material fact, or which omits to
state any material fact necessary in order to make the statements therein not false or
misleading.” In SLB 14B, the Staff stated that exclusion under Rule 14a-8(i)(3) can be
appropriate where “the company demonstrates objectively that a factual statement is
materially false or misleading.” The Staff consistently has allowed the exclusion under
Rule 14a-8(i)(3) of stockholder proposals that are premised on materially false or misleading
statements. See Wal-Mart Stores, Inc. (avail Apr. 2,2001) (concurring in the exclusion of a
proposal to remove “genetically engineered crops, organisms or products” because the text of

“ the proposal misleadingly implied that it related only to the sale of food products).

The Proposal is comparable to other proposals the Staff has concurred are excludable under
Rule 14a-8(i)(3). For example, the proposal in General Electric Co. (avail. Jan. 6, 2009)
requested that the Company adopt a policy under which any director who received more than
25% in “withheld” votes would not be permitted to serve on any key board committee for
two years. The Staff concurred that the proposal was false and misleading because the action
requested in the proposal was based on the underlying assertion that the Company had
plurality voting and allowed stockholders to “withhold” votes when in fact the Company had
implemented majority voting in the election of directors and therefore did not provide a
means for stockholders to “withhold” votes in the typical elections. Likewise, in Duke
Energy Corp. (avail. Feb. 8, 2002), the Staff concurred in the exclusion under

Rule 14a-8(i)(3) of a proposal that urged the company’s board to “adopt a policy to transition
to a nominating committee composed entirely of independent directors as openings occur”
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because the proposal mlsleadmgly implied that the company had a nominating committee,
when in fact it did not. See also Johnson & Johnson (avail. Jan. 31, 2007) (concurring in
exclusion of a proposal that misleadingly implied stockholders would be voting on the
company’s executive compensation policies); Sara Lee Corp. (avail. Sept. 11, 2006) (same);
General Magic, Inc. (avail. May 1, 2000) (permitting exclusion of a proposal that requested
that the company make “no more false statements” to its stockholders because the proposal
created the false impression that the company tolerated dishonest behavior by its employees
when in fact, the company had corporate policies to the contrary)

Similar to General Electric and the other precedent cited above, the Proposal appears to call
for an absolute right for stockholders to act by written consent and is thus premised on a -
flawed underlying assumption: that stockholders have the legal authority to act by written
consent on any and all actions that the board has not approved. As discussed above,
Delaware law does not give stockholders such authority for some corporate actions,
including amending the certificate of incorporation, mergers or consolidations, the
dissolution of a corporation and the revocation of the dissolution of a corporation. Thus, the
Proposal gives stockholders an illusory right; stockholders reading the Proposal will
mistakenly believe that, upon implementation of the Proposal, they will be able to act by
written consent notwithstanding any opposition to the matter by the board of directors, when
in fact they will not be able to do so as to some corporate matters.

Because the Proposal is premised on a flawed underlying assumption and purports to give
stockholders a right that state law does not permit them to have in many cases, we believe the
Proposal is false and misleading in violation of Rule 14a-9 and that it, therefore, may be
excluded under Rule 14a-8(1)(3).

III.  The Proposal May Be Excluded Under Rule 14a-8(i)(3) Because The Proposal Is
Impermissibly Vague And Indefinite So As To Be Inherently Misleading.

As noted above, Rule 14a-8(i)(3) permits the exclusion of a stockholder proposal if it is
contrary to any of the Commission’s proxy rules, including Rule 14a-9. If the Staff disagrees
with our view that the Proposal may be excluded under Rule 14a-8(i)(2) as being contrary to

- state law or under Rule 14a-8(i)(3) as being materially false or misleading, we believe the
Proposal must be excludable under Rule 14a-8(i)(3) as being so vague and indefinite as to be
misleading, given the multiple interpretations of the Proposal.

The Staff consistently has taken the position that a stockholder proposal is excludable under
Rule 14a-8(i)(3) as vague and indefinite if “neither the stockholders voting on the proposal,

nor the company in implementing the proposal (if adopted), would be able to determine with
any reasonable certainty exactly what actions or measures the proposal requires.” SLB 14B;
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see also Dyer v. SEC, 287 F.2d 773, 781 (8th Cir. 1961) (“[I]t appears to us that the proposal,
as drafted and submitted to the company, is so vague and indefinite as to make it impossible
for either the board of directors or the stockholders at large to comprehend precisely what the
proposal would entail.”).

Moreover, the Staff consistently has concurred that a stockholder proposal is sufficiently
vague so as to justify exclusion if it is subject to multiple interpretations. For example, the
proposal in General Electric Co. (avail. Jan. 26, 2009) requested an amendment to the
company’s governing documents that would give ten percent stockholders the power to call
special stockholder meetings. It further stated that the amendment to the governing
documents “will not have any exception or exclusion conditions . . . applying to shareowners
only and meanwhile not apply to management and/or the board.” The company argued that
the proposal could be interpreted as saying either that the amendment would not apply to
management and/or the board or that any exception or exclusion conditions applying to
stockholders would also apply to management and/or the board. The Staff concurred that the
proposal could be excluded. See also Bank Mutual Corp. (avail. Jan. 11, 2005) (concurring
in the exclusion of a proposal that “a mandatory retirement age be established for all
directors upon attaining the age of 72 years” because it was unclear whether the mandatory
retirement age was to be 72 years or whether the age would be determined when a director
attains the age of 72 years).

Similar to the General Electric and Bank Mutual proposals, the Proposal’s second sentence,
“This includes written consent regarding issues that our board is not in favor of,” can be
interpreted in at least two different ways: -

Interpretation 1: The second sentence refers to the types of corporate actions (i.e., matters
that the board has not approved) that are to be subject to stockholders’ right to act by
written consent. ' '

Under this interpretation, which is the interpretation addressed in sections I and II above, the
Proposal calls for an absolute right to act by written consent. Specifically, it asks the
Company to implement a stockholder right to act by written consent even for matters where a
statutory prerequisite of prior board approval applies but has not occurred. This
interpretation is based on a literal reading of the second sentence, which does not import the
first sentence’s “to the fullest extent permitted by law” parenthetical into the second
sentence, since the parenthetical is not a part of the second sentence.

The Proponent’s arguments in another matter, Citigroup Inc. (avail. Jan. 27, 2011), suggest
that the Proponent’s intent was to obtain a stockholder right to act by written consent even
for matters that require prior Board approval that has not yet occurred. The Citigroup
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proposal was almost identical to the Proposal, except that it did not include the second
sentence. The company argued that it had substantially implemented the proposal, and it
stated as an example that stockholders had recently acted by written consent to amend the
company’s certificate of incorporation. Aware that (as required by state law) the certificate
of amendment to the certificate of incorporation had first been approved by the company’s
board, the Proponent responded by observing that the company had not “giv[en] any example
of where its stockholders ‘took action by written consent’ on an issue not approved by the
board.” The Staff in Citigroup concurred that the company’s existing provisions
substantially implemented the proposal before it.

Based on the Proponent’s arguments in Citigroup, it appears that the Proponent may have
inserted the second sentence into this year’s version of the Proposal to avoid the outcome in
Citigroup and to clarify that he intends stockholders to have the right to act by written
consent to approve matters such as amendments to the certificate of incorporation even when
the board has not first approved them.

A further factor supporting this interpretation is that the Proposal’s second sentence is not
necessary to understand the first sentence. The first sentence, including the parenthetical,
can stand alone and have an understandable meaning. (In fact, the first sentence has been
submitted as a standalone proposal in the past, including at the Company. See, e.g.,
Citigroup.) The “to the fullest extent permitted by law” parenthetical is logically interpreted
to refer to the voting standard that is to be implemented under the requested written consent
mechanism. See AT&T Inc. (avail. Feb. 12, 2010) (proposal seeking ability to act by written
consent of a majority of outstanding shares, but not containing a “to the fullest extent
permitted by law” qualifier, excludable under Rule 14a-8(i)(2) because under state law
certain actions require approval by greater than a majority of outstanding shares). Thus,
stockholders would not assume that the parenthetical statement in the first sentence would
also apply to the second sentence.

Interpretation 2: The second sentence refers to an additional condition requested by the
Proposal, that the Company not condition stockholders’ right to act by written consent.

The second sentence may be read to modify the manner in which the first sentence is
implemented, to mean that the ability to act by written consent should not be limited to
situations where the board has first approved the stockholders’ use of a written consent
process. Mr. Chevedden’s interactions with the company in Boeing Co. (avail. Feb. 4, 2011)
provide some support for this interpretation. Boeing’s certificate of incorporation prohibited
action by written consent on any matter absent “the affirmative vote of a majority of the
Continuing Directors.” Mr. Chevedden, who had submitted a written consent proposal to
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Enclosures

cc: Robert K. Kane, Time Warner Inc.
Julie Y. Kim, Time Warner Inc.
John Chevedden
Kenneth Steiner
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/X: Rule 14a-8 Proposal, December 9, 2611]
3* - Shmhalder Aetwn by Wrxtten Cons;ent
' RESOLVED S}mmholdersrequest thatom'beardof directors undertake such stepsas may be
v ry to-permit w ‘ by share ldemenﬁﬁadfocaﬁthemmlmmnnmnbm of
' ‘-"*.."'tpermmedby 1aw) This

This proposal topic won majority: shareholder support at 13 magor companies in 2010. This
included 67%-support at both Allstate and Sprint. Hux of major companies enable
~ sharebolder act:m by written consent.

The 2011 proposal on tlnstopw won 49% support without the supportmg statement stressing the
weakness of our bylaw provision for shareholders to call a special meenng

After a shareholder proposal for 10% of shareholders to be able to call a spee:al meeting won our
-55%- support our corpany adopted a provzsxon for 15% of shareholders to be able to call a
sharcholder meeting. However this provision was weakened with text which seemed to
encourage shareholders to revoke their request for a special meetmg and it also gave
management the discretion to cancel & shardwldewalled pecial meeting.

The merit of this proposal should also be considered in the context of the: opportnmty for
additional improvement in our company’s 2011 reported corporate governance in order to- make
our company more competitive:

The Corporate Lthary, an independent investment research firm, rated our company “D” with
“High Governance Risk” and “Very High Concern™ for executive pay — $26 million for our CEO
Jeffrey Bewkes.

Mr. Bewkes also fecewedanammal bonus of $14 million in 2010. Furthermore, $4 million of
this bonus was an Individual Performance Amount that was determined at the discretion of the
“executive pay committee, thereby undermining the integrity of a pay-for- formance
philosophy.. In addition, Mz, Bewkes received $6 million of time-based eqmty in the form of
restricted stock units and stock optxons Equity pay given as long-term incentive pay should
include performance-vesting featute

For the third straight year, Mr. Bewkes received a mega-grant of over 620,000 stock options.
Market-priced stock options may provide financial rewards due to a rising market alone,
regardless of individual performance. Our Named Executive Officers received performance
stock units that paid for sub-median performance. Executive pay policies such as these are not
aligned with shareholder interests.

Our board was the only significant directorship for 7 of our 13 directors. This could indicate a
zifii.ﬁcant lack of current transferable director experience arid could be an indication of CEO
minance.

Michael Miles, on our Executive Pay Committee, had responsnbllmes at Citadel Broadcasting as
it went bankrupt. Mr Miles also received our highest negative votes.

Please encoutage our board to respond positively to this pmposal to initiate improved corporate
governance to make our company more competitive:



Shareholder Action by Written Consent— Yeson 3.%

Notes: _
Kenneth Steiner, ***FISMA & OMB Memorandum M-07-16** sponsore

‘this proposal.
Please note that the title of the proposal is part of the proposal.

gned by the company.

This proposal is- bcheved to conform with Staff Legal Bulletin No. 14B. (CF), September 15,
2004 including (eriphasis added):

Accordingly, going forward, we believe that it would not be appropriate for :
compames m exc!ude suppomng statementilanguage and]ar an entire proposal in

*the company objects to factua! assertto s because they are not supported;
*the company-objects to-factual asserﬁons that, while not materially false or
misleading, may be dlaputed or counter
»the company objects to factual asserﬁons because those assertions may be
interpreted by shareholders in a manner that is unfavorable to the: company, its
directors, or its officers; and/or
« the company objects to statements because they represent the: opinion of the
shareholder proponent of a referenced source, but the statements-are not
identifie specaﬁcally as'such.
We believe that it is appropriate under rule 14a-8 for- companies fo address
these objections in their statements of opposition.

See also Sun Mcmsystems Inc (JuIy 21 2905)

meehng Please acknowledge thls proposal promptly bY email *+FISMA & OMB Memorandum M-07-16***



TimeWarner

VIA OVERNIGHT MAIL
CONFIRMATION OF RECEIPT REQUESTED

VIA EMAIL

December 12, 2011

John Chevedden

***FISMA & OMB Memorandum M-07-16**

Re:  Proposal Submitted to Time Warner Inc.
Dear Mr. Chevedden: |

I am writing on behalf of Time Warner Inc. (the “Company’’), which received on
December 9, 2011 a stockholder proposal submitted by Kenneth Steiner entitled “Shareholder
Action by Written Consent” for consideration at the Company’s 2012 Annual Meeting of
Stockholders (the “Proposal”). A copy of the Proposal is attached.

The Proposal contains certain procedural deficiencies, which Securities and Exchange
Commission (“SEC”) regulations require us to bring to Mr. Steiner’s attention. Rule 14a-8(b)
under the Securities Exchange Act of 1934, as amended, provides that stockholder proponents
must submit sufficient proof of their continuous ownership of at least $2,000 in market value, or
1%, of a company’s shares entitled to vote on the proposal for at least one year as of the date the
stockholder proposal was submitted. To date we have not received proof that Mr. Steiner has
satisfied Rule 14a-8’s ownership requirements as of the date that the Proposal was submitted to
the Company. We have also reviewed our records of registered stockholders and could not
confirm Mr. Steiner’s ownership of shares of the Company’s common stock.

To remedy this defect Mr. Steiner must submit sufﬁclent proof of its ownership of the
requisite number of Company shares as of the date that the Proposal was submitted to the
Company. As explained in Rule 14a-8(b), sufficient proof may be in the form of:

1. awritten statement from the “record” holder of Mr. Steiner’s shares (usually a broker
or a bank) verifying that, as of the date the Proposal was submitted, Mr. Steiner
continuously held the requisite number of Company shares for at least one year; or

2. if Mr. Steiner has filed with the SEC a Schedule 13D, Schedule 13G, Form 3, Form 4
- or Form 5, or amendments to those documents or updated forms, reflecting Mr.
~ Steiner’s ownership of the requisite number of Company shares as of or before the
date on which the one-year eligibility period begins, a copy of the schedule and/or
form, and any subsequent amendments reporting a change in the ownership level and

Time Warner Inc. » One Time Wamner Center » New York, NY 10019-8016
T 212.484.8000 » www.timewarner.com



 Mr. John Chevedden
December 12, 2011
 Page2

a véritten statement that Mr. Steiner continuously held the requisite number of
Company shares for the one-year period.

If Mr. Steiner intends to demonstrate ownership by submitting a written statement from
the “record” holder of Mr. Steiner’s shares as set forth in (1) above, please note that most large
U.S. brokers and banks deposit their customers’ securities with, and hold those securities
through, the Depository Trust Company (“DTC”), a registered clearing agency that acts as a
securities depository (DTC is also known through the account name of Cede & Co.). Under SEC -
Staff Legal Bulletin No. 14F, only DTC participants are viewed as record holders of securities
that are deposited at DTC. Mr. Steiner can confirm whether Mr. Steiner’s broker or bank is a
DTC participant by asking Mr. Steiner’s broker or bank or by checking DTC’s participant list,
which is available at http://www.dtcc.com/downloads/membership/directories/dtc/alpha.pdf. In
these situations, shareholders need to obtain proof of ownership from the DTC participant
through which the securities are held, as follows:

1. If Mr. Steiner’s broker or bank is a DTC participant, then Mr. Steiner needs to
submit a written statement from Mr. Steiner’s broker or bank verifying that, as of the date the
Proposal was submitted, Mr. Steiner continuously held the requisite number of Company shares
for at least one year.

2. If Mr. Steiner’s broker or bank is not a DTC participant, then Mr. Steiner needs to
submit proof of ownership from the DTC participant through which the shares are held verifying
that, as of the date the Proposal was submitted, Mr. Steiner continuously held the requisite
number of Company shares for at least one year. Mr. Steiner should be able to find out the
identity of the DTC participant by asking Mr. Steiner’s broker or bank. If Mr. Steiner’s broker is
an introducing broker, Mr. Steiner may also be able to learn the identity and telephone number of
the DTC participant through Mr. Steiner’s account statements, because the clearing broker
- identified on Mr. Steiner’s account statements will generally be a DTC participant. If the DTC
participant that holds Mr. Steiner’s shares is not able to confirm Mr. Steiner’s individual
holdings but is able to confirm the holdings of Mr. Steiner’s broker or bank, then Mr. Steiner
needs to satisfy the proof of ownership requirements by obtaining and submitting two proof of
ownership statements verifying that, as of the date the Proposal was submitted, the requisite
number of Company shares were continuously held for at least one year: (i) one from Mr.
Steiner’s broker or bank confirming Mr. Steiner’s ownership, and (ii) the other from the DTC
participant confirming the broker or bank’s ownership.

The SEC’s rules require that any response to this letter be postmarked or transmitted
electronically no later than 14 calendar days from the date you receive this letter. Please address
any response to me at Time Warner Inc., One Time Warner Center, New York, New York
10019. Alternatively, you may transmit any response by facsimile to me at (212) 484-7278.

119165-1



Mr. John Chevedden
- December 12, 2011
- Page 3

If you have any questions with respect to the foregoing, please contact me at
(212) 484-8142. For your reference, I enclose a copy of Rule 14a-8 and Staff Legal Bulletin No.

14F.
Sincerely, ,
Julie Kim
Senior Counsel
Enclosures

¢c: Kenneth Steiner

**FISMA & OMB Memorandum M-07-16™

119165-1
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From: Washington, Paul (TW) <Paul.Washington@timewarner.com>

Sent: Thursday, February 02, 2012 11:05 AM
To: ***FISMA & OMB Memorandum M-07-16***
Cc:

Subject: _ RE: Rule 14a-8 Proposal (TWX)

Dear Mr. Chevedden,

While | do not believe that the company would implement stockholder action by written consent as set forth in the
proposal you submitted, we would be pleased, as always, to speak with you to address any concerns you may have.
Please let Julie Kim or me know if you'd like to set up a time to talk.

Sincerely,

Paul Washington

—-Or .
From: **FISMA & OMB Memorandum M-07-16***
Sent: Friday, December 09, 2011 11:19 PM

To: Washington, Paul (TW)

Cc: Kim, Julie

Subject: Rule 14a-8 Proposal (TWX)

Mr. Washington,

Please see the attached Rule 14a-8 Proposal.
Sincerely,

John Chevedden

cc: Kenneth Steiner
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Time Warner Inc.
‘February 2, 2012
Page 2

conducted no independent factual investigation of our own, but rather have relied solely upon the

foregoing documents, the statements and information set forth therein, and the additional matters
recited or assumed herein, all of which we assume to be true, complete and accurate in all
material respects.

The Proposal
The Proposal reads as follows:

RESOLVED, Shareholders request that our board of directors
undertake such steps as may be necessary to permit written consent
by shareholders entitled to cast the minimum number of votes that
would be necessary to authorize the action at a meeting at which
all shareholders entitled to vote thereon were present and voting (to
the fullest extent permitted by law). This includes written consent
regarding issues that our board is not in favor of.

Discussion

, You have asked our opinion as to whether implementation of the Proposal would
violate Delaware law. For the reasons set forth below, in our opinion, implementation of the
Proposal by the Corporation would violate the General Corporation Law.

Section 228 of the General Corporation Law addresses stockholder action by
written consent. That section provides, in relevant part, as follows:

Unless otherwise provided in the certificate of incorporation, any
action required by this chapter to be taken at any annual or special
meeting of stockholders of a corporation, or any action which may
be taken at any annual or special meeting of such stockholders,
may be taken without a meeting, without prior notice and without a
vote, if a consent or consents in writing, setting forth the action so
taken, shall be signed by the holders of outstanding stock having
not less than the minimum number of votes that would be
necessary to authorize or take such action at a meeting at which all
shares entitled to vote thereon were present and voted and shall be
delivered to the corporation by delivery to its registered office in
this State, its principal place of business or an officer or agent of

RLF1 5783018v. 2
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the corporation having custody of the book in which proceedmgs
of meetings of stockholders are recorded.!

Thus, Section 228 of the General Corporation Law provides that, unless restricted by the
certificate of incorporation, stockholders may act by written consent, and any action taken
thereby will become effective once it is approved by holders of the minimum number of votes
that would be required to authorize the action if it were submitted to a vote of stockholders at a
meeting at which all shares entitled to vote thereon were present and voted.

As permitted by the General Corporation Law, the Certificate of Incorporation
currently pro}nbxts action by the holders of the Corporation's common stock by written consent
on any matter.> The Proposal calls upon the Corporation's Board of Directors (the "Board") to
propose an amendment to the Certificate of Incorporation that, if adopted by the stockholders
and implemented, would purport to authorize the holders of the Corporation's common stock to
act by written consent "regarding issues that our board is not in favor of." Thus, the Proposal can
be read to enable stockholders to unilaterally authorize the taking of certain corporate actions
that, under Delaware law, must first be approved by the Board. To the extent that the charter
provision contemplated by the Proposal would purport to authorize the Corporation's
stockholders to act by written consent in connection with matters that under the General
Corporation Law require prior approval by the Board, despite the absence of such approval the
Proposal would be contrary to the General Corporation Law

Although stockholders may, in certain instances, unilaterally authorize the taking
of corporate actlon there are a number of matters that, under the General Corporation Law,
require the Board first to approve the action before stockholders may act upon the matter. For
example, under the General Corporation Law, prior approval of the board of directors of a
Delaware corporation is requlred before stockholders can act to: approve an amendment to the
certificate of incorporation;* adopt an agreement of merger or consolidation;’ approve the

18 Del. C. § 228(a).

2 Speclﬁcaily, Article VI of the Certificate of Incorporation prov1des "Subject to the nghts of the holders
of any series of Preferred Stock or Series Common Stock or any class or series of stock having a preference over the
Common Stock as to dividends or upon dissolution, liquidation or winding up, any action required or permitted to be
taken by the stockholders of the Corporation must be effected at a duly called annual or special meeting of
stockholders and may not be effected by any consent in writing by such stockholders.”

3 For éxample, Section 109 of the General Corporation Law vests stockholders with the power to
unilaterally adopt, amend or repeal bylaws. 8 Del. C. § 10%(a).

4 8 Del. C. § 242(b)(1) ("[The] board of directors shall adopt a resolution setting forth the amendment
proposed [and] declaring its advisability” before submitting the amendment to stockholders); Williams v. Geier, 671
A.2d 1368, 1381 (Del. 1996) ("Like the statutory scheme relating to mergers under 8 Del. C. § 251, it is significant
that two discrete corporate events must occur, in precise sequence, to amend the certificate of incorporation.")

RLF1 5788018v.2
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conversion of the corporation to a limited liability company, statutory trust, business trust or
association, real estate investment trust, common-law trust or partnership or foreign corporation; 6
approve the transfer, domestication or continuance of the corporation in any foreign jurisdiction;’
or approve the voluntary dissolution® or revoke the voluntary dissolution® of the corporation. To
the extent the Proposal purports to authorize stockholders to take such actions without prior
Board approval thereof, the Proposal would, in our view, violate the General Corporation Law.

In addition to the violation of law discussed above, assuming the Proposal were
read to call for an amendment to the certificate of incorporation to add a provision permitting
stockholder action by written consent expressly including the phrase “written consent regarding
issues that our board is not in favor of,” it would be a violation of Delaware law even to include
such a provision in the Company’s certificate of incorporation. Section 242(a) of the General
Corporation Law permits a corporation to amend its certificate of incorporation “from time to
time, in any and as many respect as may be desired, so long as its certificate of incorporation as
amended would contain only such provisions as it would be lawful and proper to insert in an
original certificate of incorporation filed at the time of the filing of the amendment.” The
contents of an “original certificate of incorporation” are governed, inter alia, by Section
102(b)(1) of the General Corporation Law, which authorizes provisions in a certificate of
incorporation “if such provisions are not contrary to the laws of this State.” As set forth above, a

(emphasis added); AGR Halifax Fund, Inc. v. Fiscina, 743 A.2d 1188, 1192-93 (Del. Ch. 1999) ("[Ulnder no
circumstances may the stockholders act before the mandated board action proposing and recommending the
amendment.”).

3 8 Del. C. § 251(b), (c) ("The board of directors . . . shall adopt a resolutlon approving an agreement of
merger . . . and declaring its advisability" before submitting the merger agreement to stockholders.); Tansey v. Trade
Show News Networks, Inc., 2001 WL 1526306, at *4, *7 (Del. Ch. Nov. 27, 2001) (holding that a merger was
invalid in part because the boa.rd never approved the merger agreement as required by Section 251 and emphasizing
that Section 251 "requires three different actions to occur in a specific sequence to approve and implement a
merger”) (emphasis added).

€8 Del. C. § 266(b) ("The board of directors . . . shall adopt a resolution approving such conversion . . . and
recommending the appmval of such conversion by the stockholders of the corporation.”™).

78 Del. C. § 390(b) ("The board of directors . . . shall adopt a resolution appoving such transfer . . . and
recommending the approval of sugh transfer . . . by the stockholders of the corporation.”).

88 Del C. § 275(a), (b) ("If it should be deemed advisable in the judgment of the board of directors of any
corporation that it should be dissolved, the board, after the adoption of a resolution to that effect . . . shall cause
notice of the adoption of the resolution and of a meeting of stockholders to take action upon the resolution to be
mailed to each stockholder . . . ."). Section 275 does, however, provide that the unanimous written consent of all of
the stockholders entitled to vote thereon obviates the need for prior board approval. 8 Del. C. § 275(c).

? 8 Del. C. § 311(a)(2), (3) ("The board of directors shall adopt a resolution recommending that the
dissolution be revoked and directing that the question of the revocation be submitted to fthe stockholders].").

RLF1 5788018v.2
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certificate amendment purporting to authorize action by “written consent regarding issues that
our board is not in favor of” would conflict with Sections 242(b), 251(b), 266(b), 390(b), 275(a)
and 311(a)(2) of the General Corporation Law and would therefore be violative of the General
Corporation Law.

Furthermore, to the extent that the Proposal purports to require the Board to
approve such corporate actions that the Board is "not in favor of” in order to enable the
stockholders to act by written consent with respect thereto, the Proposal violates Delaware law
because it impermissibly infringes on (i) the Board's authority and obligation to manage the
business and affairs of the Company under Section 141(a) of the General Corporation Law; and
(ii) the Board's ability and obligation to exercise its fiduciary duties.

" Section 141(a) of the General Corporation Law vests the power and authority to
manage the business and affairs of a Delaware corporation in the board of directors. 19 Implicit in
the management of the business and affairs of a Delaware corporation is the concept that the
board of directors is in the best position to direct the decision-making process with respect to
certain corporate actions. Directors can not be required to delegate or abdicate their decision-
making authority in favor of the stockholders with respect to matters which they are expresst
required under the General Corporation Law to approve before stockholder action can be taken.
Therefore, to the extent the Proposal requires the Board to approve actions that it is "not in favor
of," the Proposal violates Delaware law.

1

In exercising the Board's discretion concerning the management of the
Corporation's affairs, directors are obligated to act in a manner consistent with their fiduciary
duties, not necessarily in accordance with the desires of the holders of a majority of the
Corporation's common stock.'” To the extent the Proposal purports to require the Board to

08 Del. C. § 141(a).

1 See Rosenblatt v. Getty Oil Co., 1983 WL 8936, at *18-19 (Del. Ch. Sept. 19, 1983) aff'd 493 A.2d 929
(Del. 1985) ("[Dlirectors cannot lawfully agree to surrender to others the duties of corporate management which the
statutes impose upon them."); Abercrombie v. Davies, 123 A.2d 893, 899-900 (Del. Ch. 1956) rev'd on other
grounds, 130 A.2d 338 (Del. 1957) ("So long as the corporate form is used as presently provided by our statutes this
Court cannot give legal sanction to agreements which have the effect of removing from directors in a very
substantial way their duty to use their own best judgment on management matters. . . . [Stockholders] cannot under
the present law commit the directors to a procedure which might force them to vote contrary to their own best
judgment."); see also Air Prods. & Chems., Inc. v. dirgas, Inc., 16 A.3d 48, 124 (Del. Ch. 2011) (*[T]he fiduciaty
duty to manage a corporate éntetprise includes the selection of a time frame for achievement of corporate goals.
That duty may not be delegated to the stockholders.") (quoting Paramount Commc'ns, Inc. v. Time, Inc., 571 A.2d
1140, 1154 (Del. 1990)); Smith v.. Van Gorkom, 488 A.2d 858, 888 (Del. 1985) (The board could not "take a neutral
position and delegate to the stockholders the unadvised decision as to whether to accept or reject the merger.”).

12 See Paramount Commc'ns Inc. v. Time, Inc., 1989 WL 79880, at *30 (Del. Ch. July 14, 1989) aff'd 571
A2d 1140 (Del. 1989) ("The corporation law does not operate on the theory that directors, in exercising their

RLF1 5788018v.2
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approve certain corporate actions, it essentially requires the Board to defer to the views of the
Corporation's stockholders regardless of whether the Board's own business judgment would
counsel against taking the proposed action.”®* Through the Proposal, the stockholders purportedly
could force the Corporation to undertake a course of action that would undermine the Board's
ability to exercise its fiduciary duties and directly conflict with the substantive decision-making
authority vested in the Board by the General Corporation Law.'* Such a result would violate
Delaware law.!’ '

Conclusion

, Based upon and subject to the foregoing, and subject to the limitations stated
herein, it is our opinion that the Proposal, if implemented, would violate the provisions of the
General Corporation Law.

The foregoing opinion is limited to the General Corporation Law. We have not
considered and express no opinion on any other laws or the laws of any other state or
jurisdiction, including federal laws regulating securities or any other federal laws, or the rules
and regulations of stock exchanges or of any other regulatory body.

powers to mahagc the firm, are obligated to follow the wishes of a majority of shares."); see also Airgas, 16 A.3d at
124, : .

3 See, e.g., Nagy v. Bistricer, 770 A.2d 43, 62, 64 (Del. Ch. 2000) (holding that directors breached their
fiduciary duties to the corporation by abdicating their duty to determine a fair merger price and noting that "[t]his
abdication is inconsistent with the [Company] board's non-delegable duty to approve the [m]erger only if the
[m]erger was in the best interests of [the Company] and its stockholders.")

“ Tn a recent decision, the Delaware Supreme Court invalidated a proposed bylaw that would have
impermissibly infringed on the directors' exercise of their fiduciary duties. CA, Inc. v. AFSCME Employees Pension
- Plan, 953 A.2d 227, 237 (Del. 2008). The Court held that the proposed bylaw, which would have required the board
to pay a dissident stockholder’s proxy expenses for ruinning a successful "short slate,” impermissibly infringed on the
directors’ exercise of their fiduciary duties because it would have required the board to expend corporate funds even
in cases where the board of directors believed doing so would not be in the best interests of the corporation and its
stockholders. Id. at 240. Like the proposed bylaw in C4, to the extent the Proposal purports to require the Board, in
order to enable stockholder action thereon by written consent, to approve specific corporate actions which under the
DGCL require prior Board approval even if the Board in fact does not favor-such actions, it would purport to
commit the directors to subordinate their fiduciary duties to act in the best interests of the Company and its
stockholders. '

15 See, e.g., Spiegel v. Buntrock, 571 A.2d 767, 772-73 (Del. 1990) ("A basic principle of the General
Corporation Law of the State of Delaware is that directors, rather than shareholders, manage the business and affairs
of the corporation."); Pogostin v. Rice, 480 A.2d 619, 624 (Del. 1984) ("[T]he bedrock of the General Corporation
Law of the state of Delaware is the rule that the business and affairs of a corporation are managed by and under the
direction of its board.").

RLF1 5788018v.2
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The foregoing opinion is rendered solely for your benefit in connection with the
matters addressed herein. We understand that you may furnish a copy of this opinion letter to the
Securities and Exchange Commission, the Proponent and John Chevedden in connection with the
matters addressed herein and that you may refer to it in your proxy statement for the Annual
Mecting, and we consent to your doing so. Except as stated in this paragraph, this opinion letter
may not be furnished or quoted to, nor may the foregoing opinion be relied upon by, any other
person or entity for any purpose without our prior written consent.

Very truly yours,

| %céuds/ @%*ﬁ% 74

DAB
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