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This is in response to your letters dated February 32012 and February 102012
concerning the shareholder proposal submitted to Raytheon by the Ray Chevedden and
Veronica Chevedden Residual Trust 051401 We also have received letters on the
proponents behalf dated February 82012 February 102012 February 122012 and
February 142012 Copies of all of the correspondence on which this response is based
will be made available on our website at ht//ww.sec.aov/dcoThfjcf
noactionIl4a-.8.sht For your reference biief discussion of the livisions informal
procedures regarding shareholder proposals is also available at the same website address

Enclosure

cc John Chevedden

Sincerely

Tedyu
Senior Special Counsel

DMSION OF
CORPORATION FINANCE

UNITED STATES
SECURITIES AND EXCHANGE COMMISSION

WASHINGTON D.C 20549-4561
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12025211
March 122012

Re Raytheon Company

Incoming letter dated February 32012

Dear Mr OBrien

FISMA 0MB Memorandum M-07-1



March 122012

Response of the Office of Chief Counsel

Division of Corporation Finance

Re Raytheon Company

Incoming letter dated February 32012

The proposal requests that the board undertake such steps as maybe necessary to

permit written consent by shareholders entitled to cast the minimum number of votes that

would be necessary to authorize the action at meeting at which all shareholders entitled

to vote thereon were present and voting to the fullest extent permitted by law This

includes written consent regarding issues that our board is not in favor of

We are unable to concur in your view that Raytheon may exclude the proposal

under rule 14a-8i2 Accordingly we do not believe that Raytheon may omit the

proposal from its proxy materials in reliance on rule 14a-8iX2

We are unable to concur in your view that Raytheon may exclude the proposal

under rule 14a-8i3 We are unable to conclude that you have demonstrated

objectively that the proposal is materiallyThise or misleading In addition we are unable

to conclude that the proposal is so inherently vague or indefinite that neither the shareholders

voting on the proposal nor the company in implementing the proposal would be able to

determine with any reasonable certainty what actions or measures the proposal requires

Accordingly we do not believe that Raytheon may omit the proposal from its proxy

materials in reliance on rule 14a-8iX3

Sincerely

Mark Vilardo

Special Counsel



DIVISION OF CORPORATION FINANCE
INFORMAL PROCED1RES REGARDING SIIAREH OLDER PRPOSALS

The Division of Corporation Finance believes that its responsibility with respect to

matters arising under Rule 14a-8 CFR24O.14a-8J as with other matters under the proxy

rules is to aid those who must comply with the rule by offermg informal advice and suggestions

and to determine initially whether or not it may be appropriate in particular matter to.

recommend enforcement action to the Commission In connection with shareholder proposal

under Rule 14a-8 the Divisions staff considers the information furnished to it by the Company

in support of its intention to exclude the proposals from the Companys proxy materials as well

as any information furnished by the proponent or the proporientsrepresentativØ

Although Rt.le 14a-8k does not require any communications from shareholders to the

Commissions staff the staff will always consider information concerning alleged violations of

the statutes administered by the Commission mcluding argument as to whether or not activities

proposed to be taken would be violative of the statute or rule involved The receipt by the staff

of such information however should not be construed as changing the staffs infOrmal

procedures and proxy review into formal or adversary procedure

It is important to note that the stalls and Commissions no-action responses to

Rule 14a-8j submissions reflect only informal views The determinations reached in these no-

action letters do not and cannot adjudicate the merits of companys position with respect to the

proposal Only court such as District Court can decide whether company is obligated

to include shareholder proposals in its proxy materials Accordingly discretionary

determination not to recommend or take Commission enforcement action does not preclude

proponent or any shareholder of company from pursuing any nghts he or she may have against

the company in court should the management omit the proposal fromthe companys proxy

material



JOUN CHEVEDDEN

FISMA 0MB Memorandum M-07-16 FISMA 0MB Memorandum M-07-1

February 142012

Office of Chief Cunsel

Division of Corporation Finance

Securities and Exchange Commission

lOOFStreetNE

Washington DC 20549

Rule 14a-8 Proposal

Raytheon Company RTN
Wr1tte Consent

Ray Chevedden

Ladies and Gentlemen

This ilirther responds to the February 32012 company request to avoid tbis established rule

14fr8 proposal

Footnote page in the outside opinion does not support the text associated with it in regard to

approval ofthe board Footnote cites DeL 242bXl which states If the corporation

has capital stock its board of directors shall adopt resolution setting forth the amendment

proposed declaring its advisability

Advisability means wisdom or desirability

The company erroneously claims that advisability means approval

Wisdom or desirability can be expressed as positive negative or neutral Wisdom or desirability

can also be e.pressed in degrees of positive or negative

This is to request that the Office of Chief Counsel allow this resolution to stand and be voted

upon in the 2012 proxy

Sincerely

Ray Chevedden

Jay Stephens iay_B_Stephensraytheon.com



JOHN CHEVEDDEN

RSMA 0MB Memorandum 07 16 FISMAOMB Memorandum M-07 16

February 122012

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

loop Street NE

Washington DC 20549

Rule 14a-8 Proposal

Raytheon Company RTN
Written Consent

Ray Chevedden

Ladies and Gentlemen

This further responds to the February 32012 company request to avoid this established rule

14a-8 proposaL

The company 2011 nnnI meeting proxy said that adopting written consent would give

narrow majority of shareholders the ability to remove and replace directors

This is an example of issues that our board is not in favor of

This isto request that the Office of Chief Counsel allow this resolution to stand and be voted

upon inthe 2012 proxy

Sincerely

Ray Chevedden

Jay Stephens Jay_B_Stepheisray
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SHAREHOLDER PROPOSALS

We have been notified that shareholders Intend to present proposals for consideration at the 2011 Annual Meetin Wccontlmieto

iake corporate governance particularly shareholder concerns priority Management remains open to engaging In dialogue with respect to

iareholder concerns and to sharing our views regarding our governance generally We encourage any shareholder wishing to meet with

ianagementto ccntactthe Office of the Corporate Secretary

Any shareholder who intends to present proposal at the 2012 Annual Meeting must deliver the proposal In the manner specified below

theCorporateSecrctaIyRaytheonCompany870WinterStreetWalthamMassachusetts0245l.notlaterthan

December30 2011 ifthe prcpŁsal is submitted for inclusion in our proxy materials for the 2012 Annual Meeting pursuant to Rule

14a-8 under the Securities Exchange Act of 1934 or

Between January 262012 and February 252012 if the proposal in submitted in accordance with our By-Laws in which case we are

not required to include the proposal in our proxy materials

uy such proposal described above must be addressed and delivered to the Corporate Secretary at the address specified above either by U.S

iail era delivery service orby facsimile FAXtransmission to FAX No.781-522-3332

SHAREHOLDER BOPOSAL
mNo.Southeproxycard

Ray Chevedden on behalf of the Ray Chevedden and Veronica Chevedden Residual Trust FISMA 0MB Memorandum M-07-16

MA 0MB Memorandum M-OO of 127 shares has proposed the adoption of the following resolution and has furnished the following

tatesnent in support of his proposak

iShareholder Action by Written Consent

RESOLVED Shareholders hereby raquestibat outboard cfdlrectors undertake such steps as be necessary to permit written consent

shareholders entldedto cast the mininmanbcr of votes that would be necessary to authorina the action at anleeting at which all

ibarebolders enfltiedto vote thereon were present and voting to the fullest extent permitted by law

This proposal topic also won majority shareholder support at 13 majqr companies in 2010 This included 67%-support at both Allstate and

print Hundreds ofmajor companies enable shareholder action by written consent

Taking action by written consent in lieu of meeting is means shareholders can use to raise important waiters outside thencmial annual

nesting cycle study by Harvard professor Paul Gornpers supports the concept that shareholder dis mpowering governance features

ncluding restrictions on shareholder ability to act by written consent are significantly related to redcce1 shareholder value

We gave greater than 53%-support to the 2010 shareholder proposal ost this same topic The 53%-ipport was achieved although our

nanageinent used an guznent one and one-ball times as long as the shareholder proposal The Council of Institutional Investors www.cii.org

ecommends that management adopt shareholder proposal upon receiving its first50%-plus vote Shareholder proposals often win higher

Fates on the second submissios

Please encourage our board to respond positively to this proposal to initiate improved corporate governance and financial perlbnnance

harebo1der Action by Written ConsentYes on

The Board reconunends that shareholders vote AGAINST this proposal

Raytheons management and the Board believe in strong corporate governance and in providing shareholders with meaningflil access to

the Company The Company has adopted sound governance structures designed to ensure that the Company remains fully transparent and

accountable to shareholders Appropriate shareholder access to the Company is

63
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hieved in anuinber of ways First shareholders can vote on important matters during the Companys annual meetings SecondI the event

tat important matters arise between annual meetings the Companyschatter and by..laws allow the Chairman and the Board to I1 special

teetings of shareholders to address such matters Third in 2010 the Company proposed and on af6unative vote of the Compas
mrtholders implemented Its proposal to allow sharehoLder or shareholders of25% of the Companys outstanding stock to c4 special

testing Finally access is fucililatcdthrcnnji annual election for all directors and majority voting in uncontested elections 11 governance

rovisions help ensure meaningful and consistent access ihe all shareholders on an equal transparent basis They also prov1desurance that

gnificant corporate actions arc taken when there is clear shareholder consensus that such action is prudent and when the Brd which has

duciaiy responsibilities to llshareholders equally has determined that the action is in the best interests of the Company anits shareholders

bess provisions also arc designed to ensure thatthe Company governs its affairs in an eclent and cost-effoctive maimer cnsistent with legal

ad regulatory requirements Finally outside th context of formal action the Company welcomes dialogue with sbarehoJds on governance

iatters and has several ninhmin piace to facilitate it Methods for communicating with the Board are described undthc Proxy

tatements section entitled Ccmmunicatlons with the Board Communications are also welcome through the Company Investor Relations

rebsite

The Company baa carefully considered this proposal in light of slaireholder interest However the Board believe4at lbs governance

aechanisms discussed above are superior to the shareholder proposal to allow shareholders to act by written consent 4ermsof giving

hareholdersmeaningfhl access to the Company The current proposal provides an inferior mechanism for shaselioklqaccess on number of

evels and can be harmful to shareholder Interests Written consent procedures do not necessarily provide all shalWi4ers with the same

nlbrmation and voting rights In comparison to annual and special meeting procedures that are highLy regulated 1nnçy rules written

unsent procedures are not as fully regulated in all contexts and have more potential to lead to abusive or dlsruptivareholder action for the

.ene ofspccial inteiustgraqis to the detriment of other shareholders and effective management of company The ability of nauow

najority ofshareholdersto upprove sale ofthe company or remove and replace directors through the written consent procedure as examples

ould result in shareholders receiving less value than that to which they might otherwise be entitled in an orderly and fully transparent process

ontraty to claims academic studies do not support the proposition that permitting shareholder action by written consent would macease

bartholder value Action by written consent could result in the bypassing of governance procedures currently in place that serve to protect all

hareholders and that discourage short-term stock ownership manipulation

Raytheons management and Board regularly review and evaluate ways to improve Raytheons corporate governance as is illustrated by

he 2010 implementation of the Companysspecial meeting proposal and the Boards prior implementation of other governance enhancements

ncluding annual election ofdhect majority voting in uncontested elections and elimination of the Companys shareholder rights plan The

3oard and management believe that the Companysgovernance procedures provide multiple meaningful opportunities for shareholders to

tarticipate In the Companysgovernance while maintaining procedural protections important for shareholder democracy without the potential

letritnental effects of written consent actions discussed above

For these reasons the Board believes that adopting the shareholders proposal cnaction by majority written consent is not in the best

ntetnsts of the Company or its shareholders

The Board unanimously recommends that shareholders vote AGAINST the adoption of this prepnsaL Proxies solicited by the

bard will be so voted unless shareholders specify otherwise in their proxies

SHAREBOLDER PROPOSAL

ItemNo6ontheproxycard

John Chevedden FISMA 0MB Memorandum M-07-16 beneficial owner of 200 shares has proposed the adoption

the following resolution and has furnished the following statesncntin support of his proposal

SExecutives To Retain Significant Stock

RESOLVED Shareholders urge that our executive pay counnittee adopt policy requiring that senior executives retain significant

percentage of stock acquired through equity pay programs until two years following the termination of their employment and to report to

shareholders regarding this policy before our 2012 annual meeting of shareholders

64
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JOHN CHEVEDDEN

I9SMA 0MB Memorandum M-07-16 FISMA 0MB Memorandum M-07-16

February 102012

Office of Chief Counsel

Division of Coiporation Finance

Securities and Exchange Commission

lOOP StreetNE

Washington DC 20549

Rule 14a-8 Proposal

Raytheon Company RTN
Written Consent

Ray Chevedden

Ladies and Gentlemen

This responds to the February 32012 company request to avoid this established rule 14a-8

proposal

If the company argument were correct then written consent would have de minimis value or use

for shareholders and consequently aprecatory proposal would be of no concern to management

After shareholders spent considerable suni to obtain written consents from 51% of

sbartholders it would be complete waste ifit for an issue that the board did not already

approve of ifthe company argument was correct

If written consent is as useless as the company argument clsini-q then there seems to be lack of

governance publication articles expressing absolute shock at 40% and 50% votes in favor of rule

14a-8 proposals On written consent

Written consent obtained 49%-vote at the company 2011 annual meeting according to the

atchment

This is to request that the Office of Chief Counsel allow this resolution to stand and be voted

upon in the 2012 proxy

Ray Chevedden

Jay Stephens Jay_B_Stephens@raytheoILcOflP



B1NGHAM
Michael OBrien

Direct Phone 617.951.8302

Direct Fax 617.951.8736

michaeI.obrien@binghnm.com

February 10 2012

Via E-mail sharenoIuerDroDosalssec.aov

Office of Chief Counsel

Division of Corporation Finance

U.S Securities and Exchange Commission

100 Street NE

Washington DC 20549

Re Raytheon Company

Supplemental Information Regarding Shareholder Proposal of Ray
Chevedden Entitled Shareholder Action by Written Consent

Securities Exchange Act of 1934 Rule 14a-8

Dear Ladies and Gentlemen

We respond on behalf of our client Raytheon Company Delaware corporation

the Company to the letter dated February 82012 the Response Letter submitted

by Mr John Chevedden with respect to the no-action request that we submitted to the Staff

of the Division of Corporation Finance of the U.S Securities and Exchange Commission

the Commission on February 32012 the No-Action Request pursuant to Rule

14a-8j under the Seóurities Exchange Act of 1934 on behalf of the Company The No-

Action Request relates to shareholder proposal regarding shareholder action by written

consent the Proposal submitted by Ray Chevedden on behalf of the Ray and

Veronica Chevedden Residual Trust 051401 for inclusion in the Companys proxy

materials for its 2012 Annual Meeting of Shareholders copy of the Response Letter is

attached hereto as Exhibit

selling
The No-Action Request explained our conclusion that the Proposal could be

soston excluded from the 2012 proxy materials pursuant to Rule 14a-8i2 as it would cause the

FanIivr Company to violate Delaware law and pursuant to Rule 14a-8iX3 as it is materially false

Hartford or misleading In support of the first basis for exclusion we included with the No-Action

Hong Kong
Request an opinion as to Delaware law of Richards Layton and Finger dated February

London
2012 the Delaware Law Opinion

Los Agsl.s

New VØdi

orangecounty
In his Response Letter Mr John Chevedden quotes from DeL Section 242bXl

San Francisco and the discussion of it in footnote at p.3 of the Delaware Law Opinion As the

5nta Mona Delaware Law Opinion clearly states that Section sets forth the requirements for lawful

5flion-vatLe.y amendment to the certificate of incorporation of Delaware corporation one of which is

sh0g that the corporations board of directors approve and recommend the amendment to the

corpoons stoco1ders before the stoctholders act on it

We do not understand why Mr Chevedden thinks that discussion in the Delaware

Blngham McCutcben UP Law Opinion provides any support for his position that the Proposal is not excludable It

One FCderaL Street
seems that he may be misreading Section 242bXls requirement that the board adopt

-Boston.MA O2UO1726
resolution as to any amendment declaring its advisability as cathng merely for board

67.9528OO9
determination whether or not it is advisable As noted above however the Delaware Law

btnghani



Office of Chief Counsel

February 102012

Page

Opinion states clearly that Section 242bXl requires the board to approve and recommend

any amendment to the certificate of incorporation Also relevant is the discussion at of

the Delaware Law Opinion and in particular
footnote 11 noting that the fiduciary duties of

the directors of Delaware corporation do not permit them to take neutral position and

delegate to the stockholders an unadvised decision on matter that the board also must

approve

In the Response Letter Mr Chevedden also makes the obvious but irrelevant point

that as with any shareholder proposal submitted pursuant to Rule 14a-8 the Companys

Board can decide whether ornot the Proposal is advisable and submit it to the stockholders

for an advisory vote whether the Board considers it advisable or not Of course nothing in

the No-Action Request suggested that Board conclusion that this or any other proposal is

inadvisable provides basis under Rule 14a-8 for excluding it from the Companys proxy

materials In short the Response Letter makes no rational argument that we can perceive

against either of the bases described in the No-Action Request for excluding the Proposal

Accordingly we respectfully repeat our request that the Staff concur that it will not

recommend enforcement action to the Commissionif the Company omits the Proposal

from its 2012 proxy materials in reliance on Ride 14a-8iX2 or alternatively under Rule

14a-8iX3

We note that Mr Chevedden disregarded our request in the paragraph at pp 1-2 of

the No-Action Request that he furnish to the undersigned at specified
e-mail address

copies of any correspondence to the Staff With respect to the Proposal iii accordance with

Rule 14a-8k and Staff Legal Bulletin No 141 We repeat that request as to any further

correspondence

Siacerely yours

Michael OBrien

BinghamMcCutchenLLP

Enclosures

cc John CheveddeliSMA 0MB Memorandum M-07-16

RayT Cheveddeit FISMA 0MB Memorandum M-07-16

Jay Stephens Senior Vice President General Counsel and Secretary Raytheon

Company

Blngham McCutchen LLP

binghant.com



Supplemental Information Regarding Shareholder Proposal of Ray Chevedden

Raytheon Company

Securities Exchange Act of 1934 Rule 14a-8

Exhibit
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JOHN CHEVEDDEN

FSMA 0MB Memorandum M-07-16
FISMA 0MB Memorandum M-07-16

February 2012

Office of Chief Counsel

Division of Coiporation Finance

Securities and Exchange Commission

lOOFStrcetNE

Washington DC 20549

RuJe14a-8 Proposal

Raytheon Company RTN
Written Consent

Ray Chevedden

Ladies and Genflemen

This responds to the February 32012 company request to avoid this established rule 14a8

proposal

DeL 242bXl states If the corporation has capital stock its board of directors shall adopt

resolution setting forth the amendment proposed declaring its advisability

By carefully reading the outside opinion including page footnote it becomes clear that the

board can determine that adopting this proposal is either advisable or not advisable Regardless

ofthe boards decision the board can then take steps to enable shareholders to cast an advisory

vote on this precatory rule 14a-8 proposal

This is to request that the Office of Chief Counsel allow this resolution to stand and be voted

upon inthe2Ol2 proxy

Ray Chevedden

Jay Stephens Jay_BStephensraytheon.com



Rule 14a-8 Proposal December 272011
Shareholder Action by Written Consent

RESOLVED Shareholders request that our board of directors undertake such steps as may be

nŁcessaly to permit written consent by shareholders entitled to cast the minimum number of

votes that would be necessary to authorize the action at meeting at which all shareholders

entitled to vote thereon were present and voting to the fullest extent permitted by law This

includes written consent regarding issues that our board is not in favor of

Adoption of ibis proposal can probably best be accomplished in simple and straight-forward

manner with clear and concise text of less than 100-words

This proposal topic won majority shareholder support at 13 major companies in 2010 This

included 67%-supportat both Allstate and Sprint Hundreds of major companies enable

shareholder action by written consent

This proposal topic is particularly important because it received 48%-support after our

msmagement directed that extra money be spent to tilt the vote against the 2011 proposal on this

very same topic

On related proposal topic our management gave us weak and verbose enablement to call

special shareholder meeting in response to our 57%-approval to enable 10% of shareholders to

call special shareholder meeting Management upped the percentage to 25% of shareholders

Plus the management text seemed to facilitate the revocation of shareholder requests for special

meeting And management also had the discretion to cancel such special meeting

Please encourage our board to respond positively to this proposal to initiate improved corporate

governance to m1ce our company more competitive

Shareholder Action by Written Consent Yes on



JOHN CHEVEDDEN

ASMA 0MB Memorandum M-O716 FISMA 0MB Memorandum M-07-16

February 8201.2

OfThe of Chief Counsel

Division of Corporation Finance

Securities and Exchange Conunission

lOOFStreetNE

Washington DC 20549

Rule 14a-8 Proposal

Raytheon Compaly RTN
Written Consent

Ray Chevedden

Ladies and Gentlemen

This responds to the February 2012 company request to avoid this established rule 14a-8

proposal

DeL 242bXl states If the corporation has capital stock its board of directors shall adopt

resolution setting forth the amendment proposed declaring its advisability

By carefully reading the outside opinion incinding page footnote it becomes clear that the

board can determine that adopting this proposal is either advisable or not advisable Regardless

of the boards decision the board can then take steps to enable shareholders to cast an advisory

vote on this precatory rule 14a-8 proposal

This is to request that the Office of Chief Counsel allow this resolution to stand and be voted

upon inthe2Ol2 proxy

RayT Chevedden

Jay Stephens Jay_B_Stephensraytheon.com



Rule 14a-8 PropoÆlDecember 272011
Shareholder Action by Written Consent

RESOLVED Shareholders request that our board of directors undertake such steps as may be

nçcessary to permit written consent by shareholders entitled to cast the minimum number of

votes that would be necessary to authorize the action at meeting at which all shareholders

entitled to vote thereon were present and voting to the fullest extent permitted by law This

includes written consent regarding issues that our board is not in favor of

Adoption of this proposal can probably best be accomplished in simple and straight-forward

manner with clear arid concise text of less than 100-words

This proposal topic won majority shareholder support at 13 major companies in 2010 This

included 67%-support at both Allstate and Sprint Hundreds of major companies enable

shareholder action by written consent

This proposal topic is particularly important because it received 48%-support after our

mngement directed that extra money be spent to tilt the vote against the 2011 proposal on this

very same topic

On related proposal topic our management gave us weak and verbose enablement to call

special shareholder móeting in response to our 57%-approval to enable 10% ofshareholders to

call special shareholder meeting Management upped the percentage to 25% of shareholders

Plus the management text seemed to facilitate the revocation of shareholder requests for special

meeting And management also had the discretion to cancel such special meeting

Please encourage our board to respond positively to this proposal to initiate improved corporate

governance to make our company more competitive

Shareholder Action by Written Consent Yes on
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Michael OBrien

Direct Phone 617.951.8302

Direct Fax 617.951.8736

michaeI.obrienbingham.com

February 2012

Via E-mail shareholderproposalsuIisec.2ov

Office of Chief Counsel

Division of Corporation Finance

U.S Securities and Exchange Commission

100 Street NE
Washington DC 20549

Re Raytheon Company
Shareholder Proposal of Ray Chevedden

Entitled Shareholder Action by Written Consent

Securities Exchange Act of 1934 Rule 14a-8

Dear Ladies and Gentlemen

We submit this letter on behalf of our client Raytheon Company Delaware

corporation the Company requesting confirmation that the staff the Staff of the

Division of Corporation Finance of the U.S Securities and Exchange Commission the

Commission will not recommend enforcement action to the Commission if in reliance

on Rule 14a-8 under the Securities Exchange Act of 1934 the Exchange Act the

Company omits the enclosed shareholder proposal the Proposal and supporting

statement the Supporting Statement submitted by Ray Chevedden on behalf of the

Ray and Veronica Chevedden Residual Trust 051401 the Proponent from the

Companys proxy materials for its 2012 Annual Meeting of Shareholders the 2012 Proxy

Materials

As discussed below the Company believes that it may omit the Proposal from its

$eing 2012 Proxy Materials under Rule 14a-8i2 or alternatively under Rule 14a-8i3
5o

Fankfuri
Pursuant to Rule 14a-8j under the Exchange Act we have

Hartford

ftongong

London
submitted this letter and attachments to the Commission by e-mail no later

ios
than eighty calendar days before the Company intends to file its definitive

2012 Proxy Materials with the Commission and

Orange County

San fl4i5CO
concurrently e-mailed copies of this correspondence to John Chevedden

the designated representative of the Proponent and also mailed copies of

Tokyo
this correspondence to Ray Chevedden as notice of the Companys

Washington
intention to omit the Proposal from its 2012 Proxy Materials

copy of the Proposal the cover letter submitting the Proposal and other

correspondence relating to the Proposal are attached as Exhibit
ingharn MCotchen LIP

Rule 14a-8k and Staff Legal Bulletin No 14D Nov 72008 SLB 14D
provide that shareholder proponents are required to send companies copy of any

binylamcorn



Office of Chief Counsel

February 2012

Page

correspondence that the proponents elect to submit to the Commission or the Staff

Accordingly we are taking this opportunity to inform the Proponent that if the Proponent

elects to submit additional correspondence to the Commission or the Staff with respect to

this Proposal copy of that correspondence should be furnished concurrently to the

undersigned on behalf of the Company pursuant to Rule 14a-8k and SLB 14D by e-mail

to michaeLobrienbingham.com

Pursuant to the guidance provided in Section of Staff Legal Bulletin No 14F

October 18 2011 we ask that the Staff provide its response to this request to Michael

OBrien on behalf of the Company at michaeLobrienbingham.com and to John

Chevedden representative of the Proponenttisr 0MB Memorandum MO716

THE PROPOSAL

On December 272011 the Company received via e-mail letter from Mr

Chevedden containing the Proposal for inclusion in the Companys 2012 Proxy Materials

The Proposal states

RESOLVED Shareholders request that our board of

directors undertake such steps as may be necessary to

permit written consent by shareholders entitled to cast the

minimum number of votes that would be necessary to

authorize the action at meeting at which all shareholders

entitled to vote thereon were present and voting to the

fullest extent permitted by law This includes written

consent regarding issues that our board is not in favor of

II EXCLUSION OF THE PROPOSAL

Basis for Excluding the Proposal Rule 14a-8i2 as it would cause

the Company to violate State law

As discussed more fullybelow the Company believes that it may properly exclude

the Proposal and Supporting Statement from its 2012 Proxy Materials in reliance on Rule

14a-8i2 as the Proposal would cause the Company to violate state law

Under Rule 14a-8i2 company may exclude proposal if its implementation

would cause the company to violate any state federal or foreign law to which it is subject

The Company is incorporated under the Delaware General Corporation Law DGCL
For the reasons set forth below and as supported by legal opinion regarding Delaware

law attached hereto as Exhibit the Delaware Opinion the Company believes that

the Proposal is excludable under Rule 14a-8i2 because implementing the Proposal

would cause the Company to violate the DGCL

Section 228 of the DGCL addresses shareholder action by written consent That

section provides in relevant part as follows

Unless otherwise provided in the certificate of incorporation any action

required by this chapter to be taken at any annual or special meeting of

Sngam McCutchen LiP

bnamcom



Blngharn McCutchei LI

bJnhamcom

Office of Chief Counsel

February 32012

Page3

stockholders of corporation or any action which may be taken at any

annual or special meeting of such stockholders may be taken without

meeting without prior notice and without vote if consent or consents

in writing setting forth the action so taken shall be signed by the holders

of outstanding stock having not less than the minimum number of votes

that would be necessary to authorize or take such action at meeting at

which all shares entitled to vote thereon were present and voted and shall

be delivered to the corporation by delivery to its registered office in this

State its principal place of business or an officer or agent
of the

corporation having custody of the book in which proceedings of meetings

of stockholders are recorded

While the Staff has permitted some proposals dealing with shareholder action by

written consent to be excluded under Rule 14a-8i2 e.g ATT Inc February 12

2010 others worded differently have not been considered excludable by the Staff e.g

Sprint Nextel Corporation March 2010 Indeed the Company included written

consent proposal by this same Proponent in its proxy statement dated April 29 2011 the

2011 Proposal as well as in its proxy statement dated April 26 2010 the 2010

Proposal

The first sentence of the Proposal is nearly identical to the full text of the 2011

Proposal The Proponent has departed from the 2011 Proposal significantly however by

adding the following second sentence

This includes written consent regarding issues that our board is not in

favor of

The 2010 Proposal was worded somewhat differently from the 2011 Proposal but also

omitted any suggestion that it would apply to issues not favored by the Board of Directors

Proponent and his representative John Chevedden have vast experience with

shareholder proposals and Rule 14a-8 By adding second independent sentence to the

2011 Proposal he must be presumed to intend change from the 2011 Proposal one that is

significant and inconsistent with the DGCL

On its face the Proposal appears to seek the power for shareholders to take by

written consent any action that may be taken by shareholders under the DGCL even as to

matters that the Companys Board of Directors does not approve As explained in the

Delaware Opinion this would not be unlawful as to some matters within the scope of

shareholder action such as an amendment to the Companys by-laws but would be

unlawful as to certain other matters such as an amendment to the Companys certificate of

incorporation or approval of an agreement of merger or consolidation which require prior

approval by Delaware corporations board of directors Thus the most straightforward

reading of this new second sentence which is not limited to the extent permitted by law

is that it entails violation of Delaware law by disregarding the DGCLs requirement of

prior approval by the board of directors of many of the most significant actions that are

within the scope of shareholder action such as charter amendments and merger

agreements
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If instead the second sentence were read so as not to disregard the requirement of

the DGCL for pnor board approval of certam matters that also require shareholder action

then it seemingly must be read to require such approval even if the board is not in favor

of the subject matter to be so approved As explained in the Delaware Opinion however

under this reading also the Proposal would violate the DGCL by impermissibly infringing

on the ability and obligation of the Board of Directors of the Company to exercise its

fiduciary duties

Finally if the Proposal were to be read as calling for an amendment to thc

Companys certificate of incorporation permitting shareholder action by written consent

including issues that our board is not in factor of this too would violate the DGCL as

explained in the Delaware Opinion

Basis for Exduding the Proposal Rule lda-8i3 as the Proposal is

impermissibly vague and indefinite so as to be inherently misleading

Rule 14a-8i3 permits company to exclude shareholder proposal ifthe

proposal or supporting statement is contrary to any of the Commissions proxy rules

including Rule 14a-9 which prohibits materially false or misleading statements in proxy

soliciting materials In recent years the Commission has clarified the grounds for

exclusion under Rule 14a-8i3 and noted that proposals may be excluded where neither

the stockholders voting on the proposal nor the company in implementing the proposal if

adopted would be able to determine with any reasonable certainty exactly what actions or

measures the proposal requires Staff Legal Bulletin No 14B Sept 14 2004 See also

Dyer SEC 287 F.2d 7737818th Cir 1961 appears to us that the proposal as

drafted and submitted to the company is so vague and indefinite as to make it impossible

for either the board of directors or the stockholders at large to comprehend precisely what

the proposal would entail.

Moreover the Staff has previouslyconcurred that stockholder proposal was

sufficiently misleading so as to justify exclusion where company and its stockholders

might interpret the proposal differently such that any action ultimately taken by the

upon implementation the proposal could be significantly different from the

actions envisioned by shareholders voting on the proposal See Exxon Corporation Jan
29 1992 see also Philadelphia Electric Company July 30 1992 Fuqua Industries Inc

avail Mar 12 1991 Bank ofAmerica Corp avail June 18 2007 concurring with the

exclusion of proposal calling for the board of directors to compile report concerning

the thinking of the Directors concerning representative payees as vague and indefmite

Puget Energy Inc avail Mar 2002 concurring with the exclusion of proposal

requesting that the companys board of directors take the necessary steps to implement

policy of improved corporate governance

As we described in Part above the Proposal requests action by the Companys
Board of Directors to permit shareholders to act by written consent mcludmg regarding

issues that our board is not in favor of As we summarized above and as the Delaware

Opinion explains however many significant actions requiring shareholder approval also

require approval by the board of directors as matter of Delaware law Thus the Proposal

is materially false and misleading in its indication of general and unqualified right of

shareholders to act without board approval Moreover if the Proposal were instead

Brngham MCutchen LU
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interpreted as requiring the Companys Board of Directors to approve such matters it

would as explained in the Delaware Opinion violate Delaware law on account of its

inconsistency with the fiduciary duties of directors So again it would be materially false

and misleading for suggesting result that would be unlawful

If however the Proposal could somehow be read so that the second sentence

applied only to matters on which shareholders may act and which do not require approval

by the Companys Board of Directors it would still be materially false and misleading

We do not think reasonable shareholder would be able to discern such significant

limitation from the language of the Proposal Moreover such reading would render the

new second sentence meaningless Who would have read the 2011 Proposal as giving the

Companys Board of Directors the right to prevent shareholder action on any matter the

Board of Directors did not favor if it was among the matters which under the DGCL do

not require any board approval

In light of the foregoing points the Company believes that shareholders

considering the Proposal would necessarily be uncertain what they are being asked to vote

on and that if the Proposal was approved any action ultimately taken by the Company to

implement the Proposal could be significantly different from the actions envisioned by

shareholders voting on the Proposal Accordingly the Company believes that the Proposal

may be omitted in reliance on rule 14a-8i3

The Proponent Should not be Permitted to Revise the ProposaL

As the Staff has noted in Legal Bulletin 14B there is no provision in Rule 14a-8

that allows proponent to revise his or her proposal or supporting statement particularly

after expiration of the 120-day deadline set forth in Rule 14a-8e We recognize

however that the Staff has practice of permitting proponents to make revisions that are

minor in nature and do not alter the substance of the proposal for proposals that comply

generally with the substantive requirements of Rule 14a-8 but contain some minor defects

that could lie corrected easily

Proponent and his representative John Chevedden have vast experience with

shareholder proposals and the requirements of Rule 14a-8 They had ample time to draft

proposal that satisfied those requirements before expiration of the 120-day deadline

Indeed they previously submitted similar but different proposals that the Company

included in both 2011 and 2010 proxy statements

In this instance however Proponent chose to modif the 2011 Proposal in highly

material respect by adding an independent sentence that entails violation of Delaware

law Any revision that could remedy that defect would not be minor but substantive

and highly significant Accordingly the Company should be able to exclude the Proposal

from its 2012 Proxy Materials in its entirety

Based on the foregoing analysis the Company believes that it may properly

exclude the Proposal and Supporting Statement from its 2012 Proxy Materials in reliance

on Rule 14a-8i2 or alternatively under Rule 14a-8i3
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IlL CONCLUSION

For the reasons discussed above the Company believes that it may properly omit

the Proposal and the Supporting Statement from its 2012 Proxy Materials in reliance on

Rule 14a-8i2 or alternatively under Rule 14a-8iX3 Accordingly we respectfully

request that the Staff concur with the Companys view and not recommend enforcement

action to the Commission if the Company omits the Proposal from its 2012 Proxy

Materials

If we can be of Ilirther assistance in this matter please do not hesitate to contact

meat 617951-8302

Sincerely yours

/Ifh fi

Michael OBrien

Bingham McCuichcn LLP

lnclosures

cc John cheveddcnSMA 0MB Memorandum MO716

Ray Chevedden FISMA 0MB Memorandum M-07-16

Jay Stephens Senior Vice President General Counsel and Secretary Raytheon

Company
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From FISMA 0MB Memorandum M-07-16

To iamee Marchettr Jamee..G..MartheUlraytheon.com

Cc Kathryn Sthip.on kattuyng_eImpeonraytheon.com Janet Hlggtna JaneIMJIJ9Ineraytheon.com

Date 12/2712011 1045PM

Sub1ecI Rule 14a PropoacI RTN

Mr Marcl2etti
Please ee the attached Rule 14a-8 Proposal

incere.y
Join Chevedden

cc Ray Chevedde



Uieredden

FISMA 0MB Memorandum MO716

Mr William Swanson

Chirman

Raytheon Compary RTh
70 Winter Stree

WalthamMA 02451

PH 781-522-3000

Dear Mt SWan5Ofl

purchased and hold ock hi our cornpan because.I believe our company has greater potential

My attached Rule l4a-8 proposal is 5fl1jttfJ jfl support.of the .Jong-tei forinance of our

company My proposal is for the next annual shareholder meeting will meet Rule 14a-8

requirements including the continuous ownership of the required stock value until after the date

of the respective shaleholder meeting My submitted format with the shareholder-supplied

emphasis is intended to be used for definitive proxy publication This is my proxy for John

Chevedden.and/or his desig to forward this Rule I4a-8 proposal the company and tO act on

my behalf regarding tins Rule 14a-8 proposal and/or modification of it for the forthcoming

shareholder meeting before during and after the forthcoming shareholder meeting Please direct

all future communications regarding my rule 14apropo to.John .Chevedden

FISMA 0MB Memorandum MO716

tofaciitatepronipt and etifiabiecommunications Please identi1r this proposal as my proposal

exclusively

This letter does.n ot cover proposals that are not rule .14a..8 proposals This letter does not grant

the power to vote.

Your considerationand the consideration of the Board ofDirectors is appreciated in support of

the.long-term peiqrxnance ofour company ple acknowledge receipt of my proposal

promptly by email tO FISMA 0MB Memorandum MO716

Sincerely

/2/27/Poll
Ray heve den Date
Ray Chevedden and Veronica Chevedden Residual Tmst 051401

Shareholder

cc Jay Stephens

Corporate Secretary

IFX 781-522-3332

FX 781-522-6467

James Marchetti es0Marcheuitayooi
Kathryn Simpson katbryn_impsonraytheoncOrn
Janet Higgins JanetMHiggiastJraytheoncoin



Ride i4a8ProposaiDeccmber 27 20.1

Shareholder Action by Written Consent

RESOLVED Shareholders request that our board of directors undertake such steps as may be

necessazy to permit written consent by shareholders entif led to cast the minimum number of

votes that would.be necessary to an th the action ata mcetizg at hichaIl shareholders

entitled to vote thereon were present and voting to the fullest extent permitted by law This

includes written consent rógardingissues that our böard.js nOt in favOr of

Adoption.of this proposal can probably best be accomplished in simple and..stoight-forward

IflflflflerWithClCStafld concise text of 100-WOrds

This proposal topic won majority shareholder support at 13 major companies in 2010 This

included 67%-support at both Allstate and Sprint Hundreds of major companies enable

shareholder action by written consent

This proposal topic is par ularly importatitbeca useit received 4%-supportafier our

management directed that extra money be spent to tilt the vote against the 2011 proposal on this

very same topic

On related proposal topic our managenlentgaveus weak and verbOse enablerneætto.all

special shareholder meeting in response to our 57%-approval to enable 10% of shareholders to

call special shareholder meeting Management upped the percentage to 25% of shareholders

Plus the inauag ement text seemed to facilitate th revocation of shareholder requests for special

meeting And management also bad the disc etion to cancel such special meeting

Please encoun go our board to respond positively to this proposal to initiate improved corporate

governance to make our company moftpeve
Shareholder Action byWritten Consent Yes on



Notes

Ry Cheveddei FISMA 0MB Memorandum MO7.16 ibInifled this proposal

Please note thatthe title of1Joproposai is part ofth proposaL

Nlullber to be assigned by the company

Tins proposal is believed to conform with Staff Legal Bulletin No 14B CFSeptember 15
2004 inciüdiflg emphasis added

Accordingly going forward we believe that it would not be appropnate for

companies to exclude supporting statement language and/or an entire proposal in

reliance on rule 14a-8l3 in the following circumstances

the company objects to factual assertions because they are not supported
the company objects to factual assertions that while not materially false or

mislead rng may be disputed or countered

the company objects to factual assertions because those assertions may be

interpreted by shareholders in manner that is unfavorable to the company its

directors or its officers
the company objects to statements because they represent the opinion of the

shareholder proponent.or referenced source but..the statements are not

identified specifically as such

We believe that itis appropnate under rule 14a8 for companies to address

these objections in their staternon ts of Opposition

See also Su MIcrosy stems Inc 3uly 21 2005
Stock will be held until after the annual meeting and the proposal will be presented at the annual

ineetirtg Please ackno wiedge this proposal promptly by emil FISMA 0MB Memorandum M-O7-16
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RICHARDS
LAYTON

FINGER

February 2012

Raytheon Company
870 Winter Street

Waltham MA 02451

Re Stockholder Proposal Submitted by Ray Chevedden

We have acted as special Delaware counsel to Raytheon Company Delaware

corporation the Corporation in connection with proposal the Proposal submitted by Ray

Chevedden the Proponent that the Proponent intends to present at the Corporations 2012

annual meeting of stockholders the Annual Meeting In this connection you have requested

our opinion as to certain matter under the General Corporation Law of the State of Delaware

the General Corporation Law

For the purpose of rendering our opinion as expressed herein we have been

furnished and have reviewed the following documents

the Restated certificate of Incorporation of the Corporation as filed with

the Secretary of State of the State of Delaware the tSecretary of State on April 2002 as

amended by the Certificate of Amendment as filed with the Secretary of State on May 2005

and the Certificate of Amendment as filed with the Secretary of State on June 2010 the

Certificate of Incorporation

ii the Bylaws of the Corporation effective as of September 23 2010 the

Bylaws and

iii the Proposal and the supporting statement thereto

With respect to the foregoing documents we have assumed the genuineness

of all signatures and the incumbency authority legal right and power and legal capacity under

all applicable laws and regulations of each of the officers and other persons and entities signing

or whose signatures appear upon each of said documents as or on behalf of the parties thereto

the conformity to authentic originals of all documents submitted to us as certified

conformed photostatic electronic or other copies and that the foregoing documents in the

forms submitted to us for our review have not been and will not be altered or amended in any

Tespect material to our opinion as expressed herein For the purpose of rendering our opinion as

expressed herein we have not reviewed any document other than the docuinnts set forth above

and except as set forth in this opinion we assume there exists no provision of any such other

920 North King Street Wilmington DE 19801 Phone 302 6517700 Fax 302-651-7701

www.iil.com
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document that bears upon or is inconsistent with our opinion as expressed herein We have

conducted no independent factual investigation of our own but rather have relied solely upon the

foregoing documents the statements and information set forth therein and the additional matters

recited or assumed herein all of which we assume to be true complete and accurate in all

material respects

The Proposal

The Proposal reads as fo11ows

RESOLVED Shareholders request that our board of directors

undertake such steps as may be necessary to permit written consent

by shareholders entitled to cast the minimum number of votes that

would be necessary to authorize the action at meeting at which

all shareholders entitled to vote thereon were present and voting to

the fullest extent permitted by law This includes written consent

regarding issues that our board is not in favor of

Discussion

You have asked our opinion as to whether implementation of the Proposal would

violate Delaware law For the reasons set forth below in our opinion implementation of the

Proposal by the Corporation would violate the General Corporation Law

Section 228 of the General Corporation Law addresses stockholder action by

written consent That section provides in relevant part as follows

Unless otherwise provided in the certificate of incorporation any

action required by this chapter to be taken at any annual or special

meeting of stockholders of corporation or any action which may

be taken at any annual or special meeting of such stockholders

may be taken without meeting without prior notice and without

vote if consent or consents in writing setting forth the action so

taken shall be signed by the holders of outstanding stock having

not less than the minimum number of votes that would be

necessary to authorize or take such action at meeting at which all

shares entitled to vote thereon were present and voted and shall be

delivered to the corporation by delivery to its registered office in

this State its principal place of business or an officer or agent of

RLF1 5788014v
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the corporation having custody of the book in which proceedings

of meetings of stockholders are recorded

Thus Section 22 of the General Corporation Law provides that unless restricted by the

certificate of incorporation stockholders may act by written consent and any action taken

thereby will become effective once it is approved by holders of the mirilinum number of votes

that would be required to authorize the action if it were submitted to vote of stockholders at

meeting at which all shares entitled to vote thereon were present and voted

As permitted by the General Corporation Law the Certificate of Incorporation

currently prohibits action by the holders of the Corporations common stock by written consent

on any matter.2 The Proposal calls upon the Corporations Board of Directors the Board to

propose an amendment to the Certificate of Incorporation that if adopted by the stockholders

and implemented would purport to authorize the holders of the Corporations common stock to

act by written consent regarding issues that our board is not favor of Thus the Proposal can

be read to enable stockholders to unilaterally authorize the taking of certain corporate actions

that under Delaware law must first be approved by the Board To the extent that the charter

provision contemplated by the Proposal would purport to authorize the Corporations

stockholders to act by written consent in connection with matters that under the General

Corporation Law require prior approval by the Board despite the absence of such approval the

Proposal would be contrary to the General Corporation Law

Although stockholders may in certain instances unilaterally authorize the taking

of corporate action3 there are number of matters that under the General Corporation Law

require the Board first to approve the action before stockholders may act upon the matter For

example under the General Corporation Law prior approval of the board of directors of

Delaware corporation is required before stockholders can act to approve an amendment to the

certificate of incorporation adopt an agreement of merger or consolidation approve the

DeL 228a

Specifically Article of the Certificate of Incorporation provides Any action required or permitted to

be taken by the stockholders of the Corporation must be effected at duly called annual or special meeting of such

holders and may not be effected by any consent in writing by such holders

For example Section 109 of the General Corporation Law vests stockholders with the power to

unilaterally adopt amend or repeal bylaws Del 109a

Del 242bl board of directors shall adopt resolution setting forth the amendment

proposed and declaring its advisability before submitting the amendment to stockholders Wlhams Icier 671

A.2d 1368 1381 Del 1996 Like the statutory scheme relating to mergers under Del 251 it is significant

that two discrete corporate events must occur in precise sequence to amend the certificate of incorporation

emphasis added AGR -fal Vax Funa Inc Fiscina 743 A.2d 1188 1192-93 DeL Ch 1999 Ujuder no

circumstances may the stockholders act before the mandated board action proposing and recommending the

amendment.

RLFI 5788014v
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conversion of the corporation to hmited liability company statutory trust busmess trust or

association real estate investment trust common-law trust or partnership or foreign corporation

approve the transfer domestication or contmuance of the corporation in any foreign junsdiction1

or approve the voluntary dissolution8 or revoke the voluntary dissolution9 of the corporation To

the extent the Proposal purports to authorize stockholders to take such actions without prior

Board approval thereof the Proposal would in our view violate the General Corporation Law

In addition to the violation of law discussed above assuming the Proposal were

read to call for an amendment to the certificate of incorporation permitting stockholder action by

written consent expressly including written consent regarding issues that our board is not in

favor of it would be violation of Delaware law even to mclude the Companys certificate of

incorporation provision purporting to permit action by written consent on such matters

Section 242a of the General Corporation Law permits corporation to amend its certificate of

incorporation from time to time in any and as many respect as may be desired so long as its

certificate of incorporation as amended would contain only such provisions as it would be lawful

and proper to insert in an original certificate of incorporation filed at the time of the filing of the

amendment The contents of an original certificate of incorporation are governed inter alia

by Section 102bXl of the General Corporation Law which authorizes provisions in

certificate of incorporation ifsuch provisions are not contrary to the laws of this State As set

forth above certificate amendment purporting to authorize action by written consent regarding

issues that our board is not in favor of would conflict with Sections 242b 251b 266b

390b 275a and 311a2 of the General Corporation Law and would therefore be violative of

the General Corporation Law

DeL 251b The board of directors shall adopt resolution approving an agreement of

merger and declaring its advisability before submitting the merger agreement to stockholders Tansey Trade

Show News Networks Inc 2001 WL 1526306 at DeL Ch Nov 27 2001 holding that merger was

invalid in part because the board never approved the merger agreement as required by Section 251 and emphasizing

that Section 251 requires three different actions to occur in specflc sequence to approve and implement

merger emphasis added

68 Del 266b The board of directors shall adopt resolution approving such conversion and

recommending the approval of such conversion by the stockholders of the corporation.

Del 390b The board of directors. shall adopt resolution appoving such transfer. and

recommending the approval of such transfer. by the stockholders of the corporation.

Del 275a If it should be deemed advisable in the judgment of the board of directors of any

corporation that it should be dissolved the board after the adoption of resolution to that effect shall cause

notice of the adoption of the resolution and of meeting of stockholders to take action upon the resolution to be

mailed to each stockholder Section 275 does however provide that the unanimous written consent of all of

the stockholders entitled to vote thereon obviates the need for prior board approval DeL 275c

Del 31 1aX2 The board of directors shall adopt resolution recommending that the

dissolution be revoked and directing that the question of the revocation be submitted to stockholders.

RLFI 5788014v
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Furthermore to the extent that the Proposal purports to require the Board to

approve such corporate actions that the Board is not in favor of in order to enable the

stockholders to act by written consent with respect thereto the Proposal violates Delaware law

because it impermissibly infringes on the Boards authority and obligation to manage the

business and affairs of the Company under Section 141a of the General Corporation Law and

iithe Boards ability and obligation to exercise its fiduciary duties

Section 14 1a of the General Corporation Law vests the power and authonty to

manage the business and affairs of Delaware corporation in the board of directors.1 Implicit in

the management of the business and affairs of Delaware corporation is the concept that the

board of directors is in the best position to direct the decision-making process with respect to

certain corporate actions Directors can not be required to delegate or abdicate their decision-

making authority in favor of the stockholders with respect to matters which they are
exprcssl

required under the General Corporation Law to approve before stockholder action can be taken

Therefore to the extent the Proposal requires the Board to approve actions that it is not in favor

of the Proposal violates Delaware law

In exercising the Boards discretion concerning the management of the

Corporations affairs directors are obligated to act in manner consistent with their fiduciary

duties not necessarily in accordance with the desires of the holders of majority of the

Corporations common stock.2 To the extent the Proposal purports to require the Board to

approve certain corporate actions it essentially requires the Board to defer to the views of the

Corporations stockholders regardless of whether the Boards own business judgment would

8Del.C 141a

See Rosenblatt Getty Oil Co 1983 WL 8936 at 18l9 Del Ch Sept 19 1983 aJJd 493 A.2d 929

DeL 1985 cannot lawfully agree to surrender to others the duties of corporate management which the

statutes impose upon them Abercrombie Davies 123 A.2d 893 899-900 Del Ch 1956 revd on other

grounds 130 A.2d 338 Del 1957 So long as the corporate form is used as presently provided by our statutes this

Court cannot give legal sanction to agreements which have the effect of removing from directors in very

substantial way their duty to use their own best judgment on management matters... cannot under

the present law commit the directors to procedure which might force them to vote contrary to their own best

judgment see also Air Prods Chems Inc Afrgas Inc 16 A.3d 48 124 Del Ch 2011 fiduciary

duty to manage corporate enterprise includes the selection of time frame for achievement of corporate goals

That duty may not be delegated to the stockholders lt quoting Paramount Commcns Inc Time Inc 571 Aid

1140 1154 Del 1990 Smith Van Gorkom 488 A.2d 858 888 Del 1985 The board could not take neutral

position and delegate to the stockholders the unadvised decision as to whether to accept or reject the merger.

12See Paramount Commcns Inc Time Inc 1989 WL 79880 at 30 Del Cb July 14 1989 affd 571

A.2d 1140 DeL 1989 The corporation Law does not operate on the theory that directors in exercising their

powers to manage the firm are obligated to follow the wishes of majority of shares see also Azrgas 16 3d at

124
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counsel against taking the proposed action3 Through the Proposal the stockholders purportedly

could force the Corporation to undertake course of action that would undermine the Boards

ability to exercise its fiduciary duties and directly conflict with the substantive decision-making

authority vested in the Board by the General Corporation Law.4 Such result would violate

Delaware law.15

Conclusion

Based upon and subject to the foregoing and subject to the limitations stated

herein it is our opinion that the Proposal if implemented would violate the provisions of the

General Corporation Law

The foregoing opinion is limited to the General Corporation Law We have not

considered and express no opinion on any other laws or the laws of any other state or

jurisdiction including federal laws regulating securities or any other federal laws or the rules

and regulations of stock exchanges or of any other regulatory body

The foregoing opinion is rendered solely for your benefit in connection with the

matters addressed herein We understand that you may furnish copy of this opinion letter to the

Securities and Exchange Commission in connection with the matters addressed herein and that

you may refer to it in your proxy statement for the Annual Meeting and we consent to your

doing so Except as stated in this paragraph this opinion letter may not be furnished or quoted

See e.g. Nagy Bistricer 770 A.2d 43 62 64 Del Ch 2000 holding that directors breached their

fiduciary duties to the corporation by abdicating their duty to detennine fair merger price and noting that

abdication is inconsistent with the boards non-delegable duty to approve the only if the

was in the best interests of Company and its stockholders

In recent decision the Delaware Supreme Court invahdated proposed bylaw that would have

impermissibly infringed onthe directors exercise of their fiduciary duties CA Inc AFCME Employees Pension

Plan 953 A.2d 227237 Del 2008 The Court held that the proposed bylaw which would have required the board

to pay dissident stockholders proxy expenses for running successful short slate impermissibly infringed on the

directors exercise of their fiduciary duties because it would have required the board to expend corporate funds even

in cases where the board of directors believed doing so would not be in the best interests of the corporation and its

stockholders Id at 240 Like the proposed bylaw in CA to the extent the Proposal purports to require the Board in

order to enable stockholder action thereon by written consent to approve specific corporate actions which under

DGCL require prior Board approval even if the Board in fact does not favor such actions it would purport to

commit the directors to subordinate their fiduciary duties to act in the best interests of the Company and its

stockholders

See e.g Spiegel Buntrock 571 A.2d 767 772-73 Del 1990 basic principle of the General

Corporation Law of the State of Delaware is that directors rather than shareholders manage the business and affairs

of the corporation Pogostin Rice 480 A.2d 619 624 Del 1984 bedrock of the General Corporation

Law of the state of Delaware is the rule that the business and affairs of corporation are managed by and under the

direction of its board.
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to nor may the foregoing opinion be relied upon by any other person or entity for any purpose

without our prior written consent

Very truly yours

CSBINS

RLFI 5788014v


