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March 7, 2012

Response of the Office of Chief Counsel
Division of Corporation Finance

Re: KSW,Inc.
Tncoming letter dated January 27, 2012 -

The proposal seeks to amend KSW’s bylaws to require KSW to include in its-
proxy materials the name, along with certain disclosures and statements, of any person
nominated for election to the board by a shareholder or a group of shareholders who
beneficially owned 2% or more of KSW’s outstanding common stock and to allow
shareholders to vote with respect to such nominee. '

: ‘We note that KSW has adopted a bylaw that allows a shareholder who has owned
5% or more of KSW’s outstanding common stock to include a nomination for director in
KSW’s proxy materials. Given the differences between KSW’s bylaw and the proposal,
including the difference in ownership levels required for eligibility to include a
shareholder nomination for director in KSW’s proxy materials, we are unable to concur
that the bylaw adopted by KSW substantially implements the proposal. Accordingly, we
do not believe that KSW may omit the proposal from its proxy materials in reliance on
rule 14a-8(1)(10), which permits the exclusion of a proposal if a company has already
substanhallynnplentedtheproposal.

Sincerely,

Bryan J. Pitko ~
Attorney-Advisor



’ DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

" The Division of Corporanon Fmance believes that its mpons&bxhty wntb respect to

matters arising under Rule 14a-8 {17 CFR 240.14a-8], as with other miatters under the proxy
_ rules, is to aid those who must comply with the rule by offering informal advice and suggestions

and to determine, mltially,whetherornot it may be appropriate in a particular matter to_
‘recommend enforcement action to the Commission. In connection with a shareholder proposal -
' under Rule 142-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any mfonnatxon ﬁnmsbed by the proponent or-the proponent’s rep:wenmtwe '

, Although Rule 14a-8(k) does not require any communications from shareholda:s to the

Commission’s staff, the staff will always consider information conceming alleged violations of .
the statutes administered by the. Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rle involved. The receipt by the staff
of such information, however, should not be construed as changmg the staff’s informal :
procedures and prexy review into a formal or adversary procedum

Itis xmportar:t to note thatlhe staff’s and Commission’s no-action mponscs to-
Ruile 14a-8(j) submissions reflect-only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
- to include shareholder.proposals in its proxy matetials. Accordingly a discretionary

. determination not to recommend or take Commission enforcement action, does not preclude a

‘proponent, or -any shareholder of a.compariy, from pursuing any rights he or she may have against
. the company in court, should the management omit the proposal from the company’s proxy
material. ..



FURLONG FINANCIAL, LLC

‘10 G STREET, NE . ’ - FURLONGFINANCIAL COM
SuITE 710 o (202) 999 - 8854
WASHINGTON, DC 20002 -

February 12,2012

VIA ELECTRONIC MAIL
Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission
100F Street, NE
'Washington, DC 20549

- Email: shareholderproposals@sec.gov

“Re: KSW,Inc.
Proponent’s Position on Company’s No-Action Request
Securities Exchange Act of 1934 — Rule 14a-8

Dear Ladies and Gentleman:

.- As the investment advisor to the Furlong Fund, LLC (the “Proponent”) and the beneficial
owner of the shares of KSW, Inc. (the “Company”), I am writing to respond to the Company’s
letter dated January 27, 2012 (the “Company’s Second Letter”), which supplements the

. Company’s no-action request letter (the "No-Action Request™) to the Staff of the Division of
Corporation Finance (the “Staff”) of the Securities and Exchange Commission (the
“Commlssron”) .

BACKGROUND

. In response to the sharcholder proposal and supporting statement (the “Proposal”™)
submitted by the Proponent, the Company sent the No-Action Request to the Staff seeking to
exclude the Proposal under Rule 14a-8(i)(10). In the No-Action Request, the Company stated
that by making an amendment (“Amendment No. 17) to the Company’s Restated and Amended
By-Laws (the “By-Laws”), the Company and its Board of Directors (the “Board”) had
“substantially implemented” the Proposal.

The Px_bponmt responded in a letter dated January 27, 2012 (the “Proponent’s Response
Letter”) highlighting several differences between the Proposal and Amendment No. 1, including:
the lack of true access to the Company’s proxy materials; the lack of a supporting statement; the
change in the ownership threshold; the lack of the ability of shareholders to form a group to
reach the threshold; and the placement of the Amendment in a supermajority by-law.



Office of Chief Counsel
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Aﬁcrrweivingchmpmmt’stpmseIm,ﬂwCoﬁpanyandﬂwBomﬂammded
the Company’s By-laws again (Amendment No. 2) and sent the Company’s Second Letter to the
Smﬂv'- . . ’

ANALYSIS

After making Amendment No. 1 and Amendment No. 2 (collectively, the

“Amendments”) to the Company’s By-Laws, the Company still has not “substantially

" implemented” thé Proposal. The Proposal and the By-Laws differ with respect to the ownership
threshold and shareholder grouping. In-addition, the Amendments implemented proxy accessin
the advance notice By-Law with supermajority provisions.

The Staff’s Position on Ownership Threshold and Shareholder Grouping Changes

_ Wheze a proposal specifies both an ownership percentage and the ability to aggregate

shares and the company does not implement the exact provisions, the Staff has not concurred

with a company’s request to exclude under Rule 14a-8()(10). In the no-action letters cited in the

-. Company’s Second Letter, the Staff did concur with exclusion requests where the proposals were
not specific with respect to ownership threshold percentages or shareholder grouping. However,
all of the companies meationed received similar — and more specific — proposals within one to
two years. For the more specific proposals, the Staff was unablé to concur with the Rule 14a-
8(iX(10) requests. Compare General Dynamics Corp. (avail. Feb. 6, 2009) (concurring with a
company’s exclusion request after the company amended its bylaws to grant the ability to call a
special meeting where the shareholder’s proposal did not include specific language to indicate
that the proposal was meant to be applied to groups of shareholders); Borders Group, In¢. (avail.
Mar. 11, 2008) (concurring that company could rely on Rule142-8(i)(10) because the -

_ proponent’s proposal seeking “no restriction on the sharebolder right to call special meeting”
was ambiguous and the company’s bylaws already granted the ability to shareholders); and 3M
Co. (avail. Feb. 27, 2008) (concurring that the proposal conld be excluded because it asked the
company to give holders of a "reasonable percentage” of outstanding common stock the ability to

. call a special meeting and the company amended the bylaws to give holders of 25% of the

outstanding common stock the ability), with General Dynamics Corp. (avail. Jan. 24, 2011)

(rejecting the 14a-8(i)(10) request, stating “the proposal specifically seeks to allow sharcholders

to call 2 special meeting if they own, in the aggregate, 10% of the company'’s outstanding

common stock, whereas General Dynamics' bylaw requires a special meeting to be called at the
réquest of a group of shareholders only if the group owns, in the aggregate, at least 25% of

General Dynamics’ outstanding voting stock™); 3M Co. (avail. Feb. 17, 2009) (declining a
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request to concur where the proponent’s proposal specifically called for “holders of 10%” to be
able to call a special meeting and the company’s bylaws only granted shareholders owning 25%
the ability); and Borders Group, Inc. (avail. Feb. 16, 2009) (same).

The no-action letters discussed above demonstrate that the Staff has not been able to
concur with Rule 14a-8(i)(10) exclusions where the proposal calls for a specific percentage or
specifically allows for groups to aggregate shares if those provisions are not implemented in the
bylaws. The Proposal would grant proxy access to shareholders or groups of sharcholders
owning in the aggregate 2% or more of the Company. In contrast, the Company’s By-Laws,
including the Amendments, grant proxy access to an individual shareholder, and not groups of
shareholders, owning 5% or more of the Company. Thus, the Proposal has not been.
“substantially implemented.”

Supermajority Provisions and the Advance Notice By-Law

In response to claims that the Company placed proxy.access in a by-law with
supermajority provisions, the Company’s Second Letter states that “the Board chose to amend
By-Law 13, rather than adopt a new by-law as requested in the Proposal, because By-Law 13
already contained procedures for shareholder nominations of directors.” However, By-Law 13 is
the advance notice by-law. The problem with amending the advance notice by-law is that the by-
law language no longer states affirmatively that a sharcholder with less than 5% ownership can
still make a nomination, even if that shareholder wishes to pay for his or her own proxy
solicitation. It should be noted, however, that the language of the by-law does say that

' nominations “may be made” by the Board or a sharcholder with at least 5%, which could be
interpreted to not restrict all other shareholders. On the contrary, as stated ini the Proponent’s
Response Letter, the by-law could be intexpreted to restrict all other shareholders holding less

" than 5% from making any nominations. If a staté court determines this is as an unreasonable
restriction on the shareholder franchise, the by-law language could be in violation of Delaware
law. See Jana Master Fund, Ltd. v. CNET Networks, Inc., 954 A.2d 335, 344 (Del. Ch. 2008)
{noting that the court has “warned that ‘when advance notice bylaws unduly restrict the
stockholder franchise or are applied inequitably, they will be struck down.”” (quoting Openwave
Sys. Inc. v. Harbinger Cap:mlPaMmMasterFundI Ltd, 924 A.2d 228, 239 (Del. Ch.
2007)))- '

The purpose of briefly mentioning a state law mattarhe_reis only to show that the

Proposal was not intended to restrict other shareholders from making nominations. Nor was the
Proposal ever intended to be incorporated into the advance notice by-law.

N
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. CONCLUSION

IeburagetheStaEwagreeﬂlaﬂwCompénymaynmPropuiyadudetheP:bposal .
under Rule 14a-8(i)(10) for the reasons outlined above as well as in the Proponent’s Response
Letter. . .

Should the Staff need any additional information, please feel free to contact me at (202) .
999-8854 or dan@furlongfinancial.com. Thank you for your time and consideration. .

Enélosm
ce:  VIA ELECTRONIC MAIL
: Mr. James Oliviero

joliviero@ksww.com

VIA ELECTRONIC MAIL
Mr. Troy Harder
troy.harder@bgllp.com



Texas Troy L. Harder

BRACEWELL Wi 06
&GIULIANI Soate ittt
mn Troy.Hardes@bgllp.com
Bracewell & Giliani LLP
711 Louisiana Street
Sulte 2300
Houston, Texas
770022770
January 27, 2012

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100 F Street, N.E.

Washington, D.C. 20549
Re: KSW, Inc. No-Action Request dated January 9, 2012
Ladies and Gentlemen: '

This letter is in response to the letter dated January 27, 2012 from Furlong Fund LLC (the
“Proponent”) to the Staff of the Division of Corporation Finance of the Securities and
Exchange Commission (the “Commission™) asking that the Staff not concur that KSW, Inc.
(the “Company”) may exclude from its proxy statement and form of proxy for the
Company’s 2012 annual meeting of stockholders (collectively, the “2012 Proxy Materials™) a
stockholder proposal and statement in support thereof (the “Proposal”) received from the
Proponent. The Proponent’s letter is attached hereto as Attachment A.

As described in the Company’s No-Action Request dated January 9, 2012 and -attached
hereto as Attachment B, on January 5, 2012, the Board of Directors of the Company (the
“Board”) adopted.a resolution to amend the Company’s existing By-Law 13(b) in an effort to
implement proxy access for significant sharcholders (“Amendment No. 17). We respectfully
note that the Board chose to amend By-Law 13, rather than adopt a new By-Law as requested

"in the Proposal, because By-Law 13 already contained procedures for shareholder
nominations of directors. The following addresses the Proponent’s positions that (1) proxy
access has not been implemented with Amendment No. 1; (2) the Proposal allows for a
statement of support for sharcholder nominees while Amendment No. 1 does not; (3) the
ownership threshold adopted by the Board is higher than the threshold in the Proposal; and
(4) the Proposal allows shareholders to form groups to sat:sfy the ownership threshold while
Amendment No. 1 does not.

Implementation of Proxy Access and Shareholder Statement of Snpport

Having considered the Proponent’s response to.the Company’s No-Action Request, on
Jannary 27, 2012, the Board adopted a further amendment to By-Law 13 (“Amendment No.
27) to (1) make clear that a nominating sharcholder who meets the criteria and follows the
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* procedures set forth in By-Law 13 will have the ability to access the Company’s proxy
materials and (2) provide for a nominating sharcholder to include a statement of support for
hlsorhernommecmtheproxymMals The text of By-Law 13, marked to show the
changes resulting from Amendment No. 2, is as follows (underlined text showing additions
and strikethroughs showing deletions):

13. NOMINATIONS OF DIRECTORS; ELECTION. (a) Subject to the rights, if any,
of the holders of any series of Preferred Stock to elect additional Directors under
circumstances specified in a Preferred Stock Designation, only persons who are
nominated in accordance with the following procedures will be eligible for election as

Directors of the Company. T

(b)) Nominations of persons for election as Directors of the Company may be
made at a meeting of stockholders (i) by or at the direction of the Board or (ii) by a
stockholder (the “Nominator”) who meets the criteria, and complies with the
procedures, set forth in this By-Law 13. Each Nominator may nominate one candidate
for election at a meeting (the “Nominee™). At a Nominator’s request, the Company
shall include in its proxy materials for the applicable meeting of stockholders the
name of the Nominee and the Nominator’s Statement (as defined below). All
nominations by Nominators must be made pursuant to timely notice in proper written
form to the Secretary.

To be eligible to make a nomination, 2 Nominator must:

@) have beneficially owned 5% or more of the Company’s outstanding commén
stock (the “Required Shares”™) con_tinuously for at least one year;

(i)  execute an undertaking that the Nominator agrees to (1) assume all liability of
any violation of law or regulation arising out of the Nominator’s
communications with stockholders, including the disclosure required by By-
Law 13(c) and (2) to the extent it uses soliciting material other than the
Company’s proxy materials, comply with all applicable laws and regulations;
and

- (iij) be current in all required filings with the Securities and Exchange
Commission regarding such Nominator’s ownership of the Company’s
common stock.

(€©) To be timely, a Nominator’s steckhelder's—notice must be delivered to or
mailed and received at the principal executive offices of the Company not less than
60 calendar days prior to the meeting;. PROVIDED, HOWEVER, that in the event

#3968755.1
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that public announcement of the date of the meeting is not made at least 75 calendar
days prior to the date of the meeting, notice by the Nominator steekhelder-to be
timely must be so received not later than the close of business on the 10th calendar
day following the day on which public announcement is first made of the date of the
meeting. To be in proper written form, such Nominator’s steekhelder’s-notice must
setforﬂlormclude(l)menameandaddress,astheyappearonﬂaeCompaanbooks,

00 2 petice-and of the beneficial owner, if any, on’
whose behalfthe nommatnon mmade; (n’) arepmentatnonﬂmtﬂae Nommator geets

e cri By-Law 1 36 8

{he—aehee (m’) the class and number of sham of stock of the Compmy owned
beneficially and of record by the Nominator mekhelder—gwmg-&e-nehee and by the
beneficial owner, if any, on whose behalf the nomination is made; (iv) a description
of all arrangements or understandings between or among amy of (A) the
Nominatorstockholdergiving-the-notice, (B) the beneficial owner on whose behalf the
notice is given, (C) eash-athe Nominee, and (D) any other person or persons (naming
such person or persons) pursuant to which the nomination er-neminatiens-areis to be
made by the Nominatorsteekhelder—giving—the-notiee; (v) such other information

regarding eeeh—athe Nominee proposed by the Nominator steelchelder—giving—the
netiee-as would be required to be included in a proxy statement filed pursuant to the

proxy rules of the Securities and Exchange Commission had the aNominee been
nominated, or intended to be nominated, by the Board; and (vi) the signed consent of
eash—nthe Nommee to serve as a dnrector of the Company if so elecwd. The

support of thc inee’s |dac the “Nommator’s Statem at the same time
it provides such notice to the Secretary. At the request of the Board, any person
nominated by the Board for election as a Director must furnish to the Secretary that
information required to be set forth in a stockholder's notice of nomination which
pertains to the nominee. The presiding officer of the meeting for élection of Directors
will, if the facts warrant, determine that a nomination was not made in accordance
with the procedures prescribed by this By-Law 13, and if he or she should so
determine, he or she will so declare to the meeting and the defective nomination will
be disregarded. Notwithstanding the foregoing provisions of this By-Law 13, a
stockholder—Nominator must also comply with all applicable requirements of the
Securities Exchange Act of 1934, as amended, and the rules and regulations
thereunder with respect to the matters set forth in this By-Law 13.

#3968755.1
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Ownership Threshold and Shareholder Grouping -

In its adopting release for Rule 14a-11, the Commission noted that it determined that
requiring a significant ownershlp thrwhold was appropriate in balancing against the potennal
practical difficulties of requiring inclusion of shareholder director nominations in a
company s proxy materials. SEC Release No. 33-9136 at n. 217 (Aug. 25, 2010). In addition,
recognizing that companies meeting the definition of “smaller reporting company” in Rule
12b-2 (which the Company does) may have had less experience with existing forms of
shareholder involvement in the proxy process, the Commission implemented a three-year
delayed effective date of Rule 14a-11 for smaller reporting companies. Jd. at n. 176. As noted
in the Company’s No-Action Request, in considering the appropriate ownership threshold for
shareholders to nominate candidates for director, the Board determined that a 2% ownership
threshold was too low because of the relatively small market capitalization of the Company.
While Rule 14a-11, as adopted by the Commission, contained an ownership threshold of 3%,
it also included a three-year holding period requirement. The Board determined that an
ownership threshold of 5%, combined with only a one-year holding period requirement, was
an appropriate threshold to allow stockholders who have had 2 meaningful ownership interest
in the Company to exercise their right to nominate directors to the Board. For the same
reason, the Board determined that permitting multiple shareholders to combine their
shareholdings for purposes of satisfying the ownershlp requirements would allow individual
shareholders who do not have significant stake in the Company to circumvent the purpose of
the ownership threshold.

The Staff has granted no-action relief where the essential objectives of the proposal had been
met. For example, in General Dynamics Corporation (Feb. 6, 2009), the sharcholder’s
proposal sough to provide holders of 10% of General Dynamics’ outstanding common stock
the power to call special meetings. In that instance, the board had adopted a bylaw
amendment that allowed a special stockholder meeting to be called by the board upon written
request by a single holder of at least 10%, or holders in the aggregate representing at least
25%, of the outstanding voting power of the company. Although the minimum ownership
required for a group of stockholders to call a special meeting differed from that requested by
the proposal, the Staff agreed with the company that the proposal had been ‘substantially
implemented as the essential objectives of the proposal (i.e., the ability of the stockholders to
call a special meeting) had been met. See also Borders Group, Inc. (Mar. 11, 2008) and 3M
Company (Feb. 27, 2008).

In this case, the Proposal’s essential objective is the implementation of proxy access.
Amendment No. 2 implements proxy access by allowing a shareholder who meets the stated
criteria to have his or her director nominee, along with a statement of support, included in the
Company’s proxy materials.

#3968755.1
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LR LK B B J

Based on the above, together with the Company’s No-Action Request, on behalf of the
Company, we hereby respectfully request that the Staff concur in our opinion that the
Proposal may be properly excluded from the 2012 Proxy Materials pursuant to Rule 14a-
8(i)(10) because it has been substantially implemented by the Company. If you have any
questions or need any additional information, please contact the undersigned at (713) 221-
1456 or troy.harder@bgllp.com. .

Very truly yours,
Bracewell & Giuliani LLP

/pd

Enclosures

cc:  FurlongFund LLC -
10 G Street, NE
Washington, DC 20002

dan@furlongfinancial.com

" James F. Oliviero -
General Counsel
KSW, Inc.
37-16 23" Street
Long Island City, New York 11101

#3968755.1
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The Proponent’s Letter

#3968755.1



FURLONG FINANCIAL, LLC

10 G STREET, NE FIIB.IDNGFINAN(:IALCOM
SUITE 710 (202) 999 - 8854
WASHINGTON, DC 20002

January 27, 2012

VIA ELECTRONIC MAIL AND HAND DELIVERY
Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100 F Street, NE

Washington, DC 20549

Emazil: ghareholderproposals@sec.gov

Re: KSW,Inc.
Proponent’s Position on Company’s No-Action Request Dated January 9, 2012
Securities Exchange Act of 1934 — Rule 14a-8 .

Dear Ladies and Gentleman:

As the investment advisor to the Furlong Fund, LLC (the “Proponent”) and the beneficial

" owner of the shares of KSW, Inc. (the “Company”), Iam writing to respond to the letter sent by
the Company to the Staff of the Division of Corporation Finance (the “Staff”) of the Securities
and Exchange Commission (the “Commission”) requesting that the Staff concur with the
Company’s view that the shareholder proposal and supporting statement (the “Proposal”) of the
Proponent may be properly excluded from the Company’s proxy statement and form of proxy
(the “Proxy Materials™) for the Company’s 2012 annual meeting of stockholders (the “2012
Annual Meeting”). 1 ask the Staff to not concur that the Proposal may be excluded from the 2012
Annual Meeting Proxy Materials pursuant to Rule 14a-8(i)(10).

ANALYSIS

Rule 14a-8(i)(10) permits a company to exclude a shareholder proposal from its proxy
materials if the company has “substantially implemented” the action requested. Texaco, Inc.
(avail. Mar. 28, 1991) (citing Securities Exchange Act Release No. 19135 (Aug. 16, 1983)). The
Staff has stated it will consider whether the “policies, practices and procedures administered by
[a company] address the operational and managerial programs . . . as outlined by the guidelines
in the proposal.” Texaco, Inc. (avail. Mar. 28, 1991). Moreover, the Staff stated that whether a
proposal has been substantially implemented “depends upon whether its particular policies,
practices and procedures compare favorably with the guidelines of the proposal.” Id. (emphasis
added).
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The Company claims that by amending By-Law 13(b) (the “Amendment”) of the
Company’s Restated and Amended By-Laws (the “By-Laws”), the Proposal has been
substantially implemented. However, I ask the Staff to not concur that the Proposal may be
excluded because: (1) proxy access has not been implemented by the Amendment; (2) the
ownership threshold has been raised to 250% of the threshold in the Proposal; (3) the Proposal, if
passed, could be amended by a majority instead of the supermajority required after the
Amendment; (4 ) the Proposal allows for a statement of support for sharcholder nominees
required to be placed on the Company’s proxy card while the By-Laws do not; and (5) the
Proposal explicitly states that sharcholders can form groups to reach the threshold, while the By-
Laws do not.

1. Proxy Access Has Not Been Implemented

Claiming to recognize the value of offering proxy access, the Board of Directors of the
Company (the “Board”) amended the Company’s By-Laws on January 5, 2012. There is a
fundamental difference between how proxy access is implemented in the Proposal and how it is
implemented in the Amendment. The Company has claimed to both the Proponent and the
financial press that the Company offers proxy access. See Kristin Gribben, Adopting Proxy
Access: A Smart Defense?, Agenda, Jan. 23, 2012. However, the Company’s version of proxy
access (“KSW Proxy Access™) found in the Amendment, a copy of which is attached to this
letter as Exhibit A, is not the same as the Proponent’s version of proxy access (“Furlong Proxy
- Access”) found in the Proposal, a copy of which is attached to this letter as Exhibit B.

In August 2010, the Commission adopted Rule 14a-11 of the Securities Exchange Act of

1934 (“Rule 14a-11"") to pravide proxy access to shareholders. Facilitating Shareholder Director
Nominations, Securities Act Release No. 9136, Exchange Act Release No. 62764, Investment
Company Act Release No. 29384, 75 Fed. Reg. 56668 (Aug. 25, 2010). Rule 14a-11 required
“‘companies to include information about shareholder nominees for director in company proxy
statements, and the names of the nominee or nominees as choices on company proxy cards.” Id.
at 56678 (emphasis added). The purpose of the Proposal was to offer the Company’s
shareholders a chance to vote on a bylaw that would offer proxy access in much the same way

' that Rule 14a-11 would have. More specifically, by including the language “shall include in its
.proxy materials,” the Proposal’s bylaw would offer shareholders, among other things, the ability
to include the name of shareholder nominees for director as choices included in the Company’s
Proxy Materials. In contrast, the Amendment doesn’t mention the ability of the stockholder to
access the Proxy Materials. Nowhere in the Company’s By-Laws, including the Ammdment, is
there mention of access to the Company’s proxy materials for the shareholder making the
nomination. KSW, Inc. (Form S-8) (Feb. 13, 1997). The ability to have a shareholder nominee’s
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name on the Company’s proxy card is an important difference between KSW Proxy Access and
Furlong Proxy Access. This difference alone should be enough for the Staff to reach the
conclusion that the Proposal has not been “substantially implemented.”

- If the Amendment does not offer access to the Company’s proxy card, it clearly does not
“compare favorably with the guidelines” of the Proposal. The Amendment merely creates a rule
that any stockholder wishing to make a nomination must now own 5% of the Shares, where
previously there was no level. The Amendment has only created an additional impediment to

_ shareholder nominations. Creating an additional requirement to make a nomination — while not
offering access to the Company’s proxy materials — does not compare favorably with the
guidelines of the Proposal.

2. The Ownership Threshold Has Been Changed

Another important material difference between the Proposal and the Amendment is the
ownership threshold. When a company’s action (or other authorities’ actions) have yet to '
implement the proposal at the precise ownership thresholds, the Commission has ruled that a
proposal has not been “substantially implemented.” Thus, the Proposal may not be properly
excluded under 14a-8(i)(10).

i i id is 250% of the 1 sed

The percentages of ownership required for shareholder nominations in the Ainendment and
the Proposal are substantially different. The Amendment sets the ownership threshold for
shareholder nominations at 5%. This level is 250% of the ownership threshold in the Proposal.
A 2% ownership level is significantly easier to achieve than a 5% level. During the comment -
periods for Rule 14a-11, the Commission received many letters concerning the ownership
threshold. One such letter from the Council for Institutional Investors (“CII™) laid out extensive
evidence as to why a 5% threshold was too high. In the companies in the CII study, if the ten
largest institutional investors that engage portfolio companies were to aggregate shares,
aggregated holdings would reach ownership levels ranging from 2.13% to 3.98%, with an
average of 2.58%. Council of Institutional Investors, Comment Letter on SEC Release No. 33-
9046 (Aug. 4, 2009). Using the 2.13% to 3.98% ownership level range in the study, the
shareholders mentioned above would reach 5% in none of the companies in the sample, but
would reach 2% in all of the companies in the sample. Furthermore, the Commission has stated
that it is concerned that at an ownership threshold of 5%, proxy access would not be viable.
More specifically, the Commission stated, “We are concerned, however, that use of Rule 14a-11
may not be consistently and realistically viable, even by shareholder groups, if the uniform
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ownership threshold were set at 5% or higher.” Facilitating Sharcholder Director Nominations,
Securities Act Release No. 9136, Exchange Act Release No. 62764, Investment Company Act
Release No. 29384, 75 Fed. Reg. 56668, 56692 (Aug. 25, 2010).

To date, the Staff has yet to consider a proposal where a company claimed it had
“substantially implemented” proxy access while increasing the ownership threshold. Due to the
lack of precedent concerning proxy access, the special meeting proposals and the proxy access
proposals can be compared becaunse the presence of an ownership threshold makes them
analogous. In AT&T Inc., the Staff stated that it was unable to concur with the company’s view
that by implementing the ability to call a special meeting at a level of 150% of the amount in the
proponent’s proposal, the proposal may be excluded under 14a-8(i)(10). AT&T Inc. (avail. Feb.
12, 2010); see also General Dynamics Corp. (avail. Jan. 24, 2011) (commenting that the Staff
does not believe the proposal may be omitted from it$ proxy materials in reliance on 14a-
8(i)(10), noting “the proposal specifically seeks to allow shareholders to call a special meeting if
they own, in the aggregate, 10% of the company’s outstanding common stock, whereas General
Dynamics’ bylaw requires a special meeting to be called at the request of a group of
shareholders only if the group owns, in the aggregate, at least 25% of General Dynamics'
outstanding voting stock™); Allegheny Energy, Inc. (avail. Jan. 15, 2009) (rejecting a request to
concur that a proposal may be excluded pursuant to Rule 14a-8(1)(10) where the proposal asked
for an amendment for 10% holders to be able to call special meeting and the company amended
its bylaws to allow 25% holders to call a special meeting); AMN Healthcare Services, Inc. (avail.
Dec. 30, 2008) (refusing to concur with a company’s 14a-8(i)(10) request because the proposal
called for a 10% ownership.threshold to call a special meeting and the company offered only
those shareholders owning 25% or more the ability to call special meetings).

The position that an ownership threshold change is not equivalent to substantial
implementation is consistent with the Staff no-action letters cited by the Company in its no-
action request. For example, the first no-action letter the Company cited was Bank of America,
Inc. (avail. Dec. 15, 2010). Bank of America was granted relief under 14a-8(i)(10) because the
proponent’s proposal called for, among other things, a 10% requirement to call a special
meeting. Bank of America was granted the relief because it amended its bylaws to allow those
holding 10% of shares outstanding the ability to call a special meeting. It is important to note that
the ownership threshold in the proponent’s proposal and the amendment were both 10%. There
was no change in the ownership threshold. This is also true for the other no-action letters cited by
the Company. See McKesson Corp. (avail. Apr. 8, 2011) (receiving no-action relief under 14a-
8(i)(10) from the Staff because the company had already committed to providing “shareholders
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at [the company’s upcoming] annual meeting with an opportunity to approve amendments to [the
company’s} certificate of incorporation” that would eliminate the supermajority provision);
Excelon Corp. (avail. Feb. 26, 2010) (receiving no-action relief under 14a-8(1)(10) from the Staff
because the company took action to do precisely what the proposal had asked for); Johnson &
Johnson (avail. Feb. 19, 2008) (receiving no-action relief under 14a-8(i)(10) from the Staff with
regard to a proposal calling for a the ability to call a special meeting for sharcholders owning a
level of shares favored at 10% because Section 14A:5-3 of the New Jersey Business Corporation
Act already allowed holders of 10% or more of the New Jersey company’sconnnon stockthe
ability to call a special meeting).

As shown above, when an ownership threshold has been changed, the Staff has stated that
it will not concur in a company’s effort to exclude a proposal under Rule 14a-8(i)(10).
Furthermore, this position is consistent with the no-action letters cited by the Company. The no-
action letters do not support the Company’s contention that it may increase the ownership
threshold to 250% of the amount in the Proposal.

. The Company Placed the Amendment in a Supermajority Bylaw

By placing the Amendment in By-Law 13, the Company removed the ability of
stockholders to amend the bylaw with a simple majority. The Company’s Article of
Incorporation states:

By-Laws 3, 8, 10, 11, 12, 13, and 39 may not be amended or repealed by the
stockholders, and no provision inconsistent therewith may be adopted by the
stockholders, without the affirmative vote of the holders of at least 80% of the Voting
Stock, voting together as a single class.

KSW, Inc. (Form S-8) (Feb. 13, 1997).

The Proposal sought to add By-Law 41, which would require a simple majority to
amend. By placing the Amendment in By-Law 13, which requires at least 80% of the Voting
Stock to amend, the Company has taken away the shareholders ability to amend the Amendment
by a simple majority. Moreover, becanse the supermajority provision requires 80% of the Voting
Stock, as opposed to votes cast, the Company has made it extremely difficult for stockholders to
amend. Last year proxies for the Company’s 2011 anmual meeting were solicited from 6,366,625
Company stockholders. KSW, Inc., Submission of Matters to a Vote of Security Holders (Form
8-K) May 5, 2011). However, only 2,388,612 votes were cast in the election for directors. Id.
Based on those numbers only 37% of the Voting Stock was voted, implying that the likelihood of
receiving the 80% required by the supermajority provision is small.
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4. The Ability to Include a Statement of Support Has Been Removed

The ability of a stockholder to include a statement of support for his or her nominee has
not been implemented. The Proposal included language that a stockholder making a nomination
could “furnish a statement, not to exceed 500 words, in support of the nominee's candidacy.” The
Amendment did not include this langnage, or any language having the same effect. The
statement of support was a substantial part of the Proposal. However, the Company did not
implement it in the Amendment.

5. TheAbihtytoFormaShareholderGronpinOrdertoRnchtthwnemhlp
'lhresholdﬂasBmRemoved

The ability of a shareholder group having the ability to pool votes to reach the ownership
threshold has not been implemented. The Proposal included language that a “a stockholder or
group thereof “could make a nomination. The Amendment simply says “a stockholder.” Based
on the Company’s 2011 proxy statement, only one shareholder besides the CEO would reach the
ownership threshold in the Amendment. KSW, Inc., 2011 Notice of Annual Meeting of
Stockholders (Form DEF 14A) (Mar. 30, 2011). Furthermore, because of the laﬂguage of the By-
Laws, including the Amendment, only one outside sharcholder can even now, after the
Amiendment, nominate a director for election, a nominee that is not required by the Company to
be included on the proxy card. The Proponent did not submit tire Proposal for the purpose of
creating additional barrier to shareholder nominations in general, while not requiring access to
the Company’s proxy card.

* % ok

The five material differences stated above show that the Proposal has clearly not been
“substantially implemented.” In addition, recent changes to Rule 14a-8(i)(8) were put in place to
give shareholders the ability to, among other things, lower the ownership threshold. While much
of the law concerned the now vacated Rule 14a-11, the private ordering function of Rule 14a-
8(i)(8) remains. In regards to private ordering, the Commission has said that “shareholders who
believe the 3% threshold is too high can take steps to seck to establish a lower ownership
threshold.” Facilitating Shareholder Director Nominations, Securities Act Release No. 9136,
Exchange Act Release No. 62764, Investment Company Act Release No. 29384, 75 Fed. Reg.
56668, 56691 (Aug. 25, 2010). Furthermore, the Commission stated that Rule 14a-8(i)(8) would
allow proposals that “seek to include a number of provisions relating to nominating directors for
inclusion in company proxy materials, and disclosures related to such nominations, that require
a different ownership threshold, holding period, or other qualifications or representations.” Id. at



Office of Chief Counsel
Division of Corporation Finance
January 27, 2012

Page 7

56732 (emphasis added). The Proposal asks the Company’s shareholders to vote on a bylaw that
would implement Furlong Proxy Access. Now the company claims that proxy access has been
implemented at 5%. If this is true, the Proposal seeks to lower the ownership threshold, which is
allowed under Rule 142-8()(8). :

CONCLUSION

I encourage the Staff to agree that the Company may not properly exclude the Proposal
under 142-8(i)(10) for several reasons. First, because there is no mention of a shareholders ability
to place his or her nominee on the company’s proxy card, proxy access may not even be
available after the Amendment, contrary to the Company’s claims. Second, the ownership
threshold in the Amendment is 250% of the amount proposed, which the Commission has stated
does not substantially implement. Third, the Company placed the Amendment in a supermajority
bylaw. Fourth, the Amendment did not include the ability of a shareholder to place a statement of
support in favor of his or her nominee. Fifth, the Amendment differs from the proposal by
removing the shareholders® ability to form groups to reach the ownership threshold. In-addition,
the comments to rule 14a-8(i)(8) state that a shareholder may propose changes in ownership
levels to existing proxy access rules.

. Should the Staff need any additional mformanon, please feel free to contact me at (202)
999-8854 or dgp_@fgmngﬁmgﬂm 'I'hank you for your time and consideration.

Sincerely,

o Pl

Daniel Rudewicz, CFA

Enclosures

cc: VIA ELECTRONIC MAIL
Mr. James Oliviero

-

joliviero@ksww.com

VIA ELECTRONIC MAIL
Mr. Troy Harder

troy.harder@bgllp.com
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AMENDMENT NO. 1
TO :
AMENDED AND RESTATED BY-LAWS
' OF
KSW, INC.

This Amendment No. 1 to the Amended and Restated By-Laws (the "By-Laws") of KSW, Inc., 2
Delaware corporation (the “Company”™), is adopted by the Board of Directors of the Company on
January 5, 2012.

By-Law 13(b) is hereby deletod and replaced in its eatirety to read as follows:

“b) Nominations of persons for election as Directors of the Company may be
-made at a meeting of stockholders (i) by or at the direction of the Board or (ii) a stockholder (the
“Nominator”) who meets the criteria, and complies with the procedures, set forth in this By-Law
13. Bach Nominator may nominate one candidate for election at-a meeting. All nominations by

Nominators must be made pursnant to timely notice in proper written form to the Secretary.

To be eligible to make a nomination, a Nominator must:

@ have beneficially owned 5% or more of the Company’s outstanding common
stock (the “Required Shares”) continuously for at Ieast one year;

(i) execute an undertaking that the Nominator agrees to (1) assume all liability of any
violation of law or regulation arising out of the Nominator’s communications with
stockholders, including the disclosure required by By-Law 13(c) and (2) to the
extent it uses soliciting material other than the Company’s proxy materials,
comply with all applicable laws and regulations; and

(i) be current in all required filings with the Securities and Exchange Commission
regarding such Nominator’s ownership of the Company’s common stock.”
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RESOLVED, pursuant to By-Law 39 of the Amended and Restated By-Laws (the "By-Laws") of KSW,
Inc. ("KSW" or the “Company™), stockholders hereby amend the By-Laws to add By-Law 41 PROXY
ACCESS:

“The Company shall include in its proxy materials for a meeting of stockholders the name,
together with the Disclosure and Statement (both as defined in this By-Law 41), of any person
nominated for election to the Board of Directors by a stockholder or group thereof (the
"Nominator”), and allow stockholders to vote with respect to such nominee on the Company’s
proxy card. Each Nominator may nominate one candidate for election at a meeting.

To be eligible to make a nomination, a Nominator must: .

(a) bave beneficially owned 2% or more of the Company’s outstanding commeon stock (the
"Required Shares™) continuously for at least one year;

(b) provide written notice received by the Company’s Secretary within the time period specified
for shareholder proposals under Rule 14a-18 of the Securities and Exchange Act of 1934, as
amended or any successor provision thereto, containing (1) with respect to the nominee, (A) the
information required by these By-Laws and (B) such nominee's consent to being named in the

proxy statement and to serving as a director if elected; and (2) with respect to the Nominator, ’

proof of ownership of the Required Shares (the information referred to in clauses (a) and (b)
above being referred to as the “Disclosure™); and

(¢) execute an undertaking that the Nominator agrees to (1) assume all liability of any violation of
law or regulation arising out of the Nominator's communications with stockholders, including the
Disclosure and (2) to the extent it uses soliciting material other than the Company's proxy
materials, comply with all applicable laws and regulations.

The Nominator shall have the option to furnish a statement, not to excéed 500 words, in support
of the nominee's candidacy (the "Statement™), at the time the Disclosure is submitted to the
Company'’s ' Secretary. The Board of Directors shall adopt a procedure for timely resolving
disputes over whether notice of a nomination was timely given and whether the Disclosure and
Statement comply with this By-Law 41 and any applicable SEC rules.” -

Supporting Statement

The proposed amendment will give shareholders a more effective means of exercising their fundamental
right to pominate directors. It merely gives a voice to the shareholders of KSW. If the shareholders are
happy with the current directors, they can vote for the incumbents. In that case, the board structure will
pot change. This proposal is only about giving shareholders the option to nominate a director without
incurring significant costs. KSW has the chance to be one of a few companies that offers its shareholders
proxy access. Voting for this amendment will be a very important step towards improving the corporate
governance landscape.

'WE URGE YOU TO VOTE FOR THIS PROPOSAL.
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Texas Troy L. Harder

‘BRACEWELL Weshinglon, DG P
& GIULIANI o by Fon
. m Troy.Harder@bgiip.com
Bracewel & Glulanl LLP
741 Loulsiane Street
Suile 2300
Houston, Texas
770022770
January 9, 2012
Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission
100 F Street, N.E.

Washington, D.C. 20549
Re: KSW, Inc.: Intention to Omit Stockholder Proposal
Ladies md Gentlemen:

This letter is to inform you that KSW, Inc. (the “Company™) intends to exclude from its
proxy statement and form of proxy for the Company’s 2012 annual meeting of stockholders
(collectively, the “2012 Proxy Materials”) a stockholder proposal and statement in support
thereof (the “Proposal”) received from Furlong Fund LLC (the “Proponent”). The
Proponent’s letter setting forth the Proposal is attached hereto as Attachment A.

On behalf of the Company, we hereby respectfully request that the Staff of the Division of
Corporation Finance of the Securities and Exchange Commission (the “Commission™) concur
in our opinion that the Proposal may be properly excluded from the 2012 Proxy Materials for
the reasons set forth below.

The Company expects to file its deﬁm’uve 2012 Proxy Materials with the Commission on or
about March 30, 2012, and this letter is being submitted more than 80 calendar days before .
such date in accordance with Rule 14a-8(j). In accordance with Section C of Staff Legal
Bulletin No. 14D (November 7, 2008) (“SLB 14D”), this letter is being emailed to the Staff
at shareholderproposals@sec.gov. Because this request is bemg submitted electronically
pursuant to the guidance provided in SLB 14D, the six copies ordinarily requited by Rule
14a-8(j) are not enclosed herewith.

In accordance with Rule 14a-8(), a copy of this submission is being forwarded -

. simultaneously to the Proponent. Pursuant to Rule 14a-8(k) and Section E of SLB 14D, the
Proponent is requested to copy the undersigned on any correspondence the Proponent may
choose to submit to the Staff.
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As discussed more fully below, webelievethaitheProposalmaypmpqiy be excluded from
the 2012 Proxy Materials pursuant to Rule 14a-8(i)(10) because it has been substantially
implemented by the Company.

Summary of the Proposal

The Proposal asks the stockholders of the Company to amend the Amended and Restated By- -
Laws of the Company (the “By-Laws”) to add a new By-Law that would allow a sharcholder
beneficially owning 2% or more of the Company’s outstanding common stock continuously
for at least one year to nominate one candidate for election to the Company’s board of .
directors at a meeting of stockholders.

*

Reasons for Exclusion of the Proposal

‘We believe the Proposal may be properly omitted from the Company’s 2012 Proxy Materials -

pursuant to Rule 14a-8(i)(10), which permits the omission of a stockholder proposal if “the
compeny has already substantially implemented the proposal.” To be excluded, the proposal
does not need to be implemented in full or exactly as presented by the proponent. Rather, the
standard for exclusion is substantial implementation. SEC Release No. 34-40018 at n. 30
. (May 21, 1998). The Staff has provided no-action relief under Rule 14a-8(i)}(10) when a
company has satisfied the essential objective of the proposal, even if the company (i) did not
take the exact action requested by the proponent, (i) did not implement the proposal in every

. detail or. (iif) exercised discretion in determining how to implement the proposal. See, e.g.,

Bank of America Corp. (December 15, 2010); McKesson Corp. (April 8, 2011), Exelon
Corp. (Febmary 26, 2010); and Johnson & Johnson (Febrary 19, 2008).

The Board of Directors of the Company (the “Board™) is committed to ensuring effective
corporate governance, and accordingly, the Board periodically evaluates the Company’s
governing documents to determine if any changes are advisable. After receipt of the
Proposal, the Board, in consultation with legal counsel, reviewed the shareholder nomination
provisions in the Company’s By-Laws. At a meeting held on January 5, 2012, the Board,
recognizing the value of permitting the Company’s stockholders who own a significant
amount of the Company’s common stock to nominate directors, adopted the following
resolution to amend the existing By-Law 13(b):

RESOLVED, pursuant to By-Law 39 (ii) of the Amended and Restated By-Laws

(“the By-Laws™) of KSW, Inc. (“KSW” or the Company”), By-Law 13 (b) is
amended to read in full as follows:

#3906017.1



BRACEWELL
&GIULIANI

Office of Chief Counsel
January 9, 2012
Page 3

“Nominations of persons for election as Directors of the Company may be

- made at a meeting of stockholders (i) by or at the direction of the Board or (ii)
a stockholder (the “Nominator”) who meets the criteria, and complies with the
procedures, set forth in this By-Law 13. Each Nominator may nominate one
candidate for election at a meeting. All nominations by Nominators must be
made pursuant to timely notice in proper written form to the Secretary.

Tobe eligiﬁle to make a nomination, a Nominator must:

(i) have beneficially owned 5% or more of the Company’s outstanding
common stock (the “Required Shares™) continuously for at least one

Yyear,

(i) executeantmdemhngthattheNommatoragmesto(l)assumcall
liability of any violation of law or regulation arising out of the
Nominator’s communications with stockholders, including the
disclosure required by By-Law '13(c) and (2) to the extent it uscs
soliciting material other than the Company’s pmxy materials, comply
wxﬂlallapphcablelawsandrcgulatmm,

(iii) be current in all required filings with the Securities and Exchange
. Commission regarding such Nominator’s owncrs}np of the Company’s
common stock.

The text of By-Law 13, marked to show the changes resulting from the am.!ndmt, is-
reproduced in Attachment B.

In evaluating the ownership threshold to be required for shareholder nominations, the Board
took into account the market capitalization of the Company. Based on the January 6, 2012
closing price of the Company’s common stock.on the NASDAQ Stock Market of $3.25 per
share, the Proponent’s proposed ownership threshold of 2% would allow each sharcholder
owning shares valued as low as $415,000 to nominate a director at each annual stockholder
meeting. As a result, the Board determined that a 2% ownership threshold was too low and
that a higher ownership threshold of 5% would allow stockholders who bave a meaningful
ownership interest in the Company to exercise their right to nominate directors to the Board.
Aside from the changemtheownershxpthmhold,tthoardsadoptedamendmcntofthc
By-Laws, taken together with the remaining prowsums of By-Law 13, is substantively the
same as the Proposal.

#3906017.1



 BRACEWELL.
8 CIULIANI

Office of Chief Counsel
January 9, 2012 ’

Page 4
N

Based on the foregoing and on behalf of -the Company, we respectfully request that the Staff
concur in our opinion that the Proposal may be properly excluded from the Company’s 2012
Proxy Materials. If you have any questions or need any additional information, please contact
the undersigned at (713) 221-1456 or troy.harder@bgllp.com.

Very truly yours,
Bracewell & Giuliani LLP

Zue.

Troy L. Harder

/pd
Enclosures

cc:  Furlong Fund LLC
10 G Street NE
Washington, DC 20002
dan@furlongfinancial.com

James F. Oliviero

General Counsel

KSW, Inc.

37-16 23™ Street

Long Island City, New York 11101

#3906017.1
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Furlong Financial, LLC
10 G Street NE
Suite 710

. Washington, DC 20002

November 28, 2011

VIA CERTIFIED MAIL
Director of Investor Relations
KSW, Inc.

37-1623rd Sireet

Long Island City, NY 11101

) To'WhomIthyComem

ImmmtlyﬂaebmuﬁmlowmrofﬂooﬁlmesofoomonMofKSW Inm(ﬂae *Company”)
and I bave contingously held at least $2,000,00 worth for more thian 1 year as of today’s date. I intend to
emﬁmtpbldﬂnsemﬁuﬁoughﬂnd&eofﬁcCompufxmmuﬂmeﬁngofdmm
Tn accordance with Rule 148-8 of the Securities Exchange Act of 1934, I have enclosed a shareholder
-proposal o be included in the Company’s proxy statement and proxy card relating to the 2012 anmual
meeting.

X you would like to discuss any of the items mentioned above please feel free to contact me at (202)
Wmng@mﬂmmmhmmmm

Daniel Rudewicz, CFA



RESOLVED, pursuant to By-Law 39 of the Amended and Restated By-Laws (the "By-Laws") of KSW,
Inc. ("KSW"crthe“Cmpany"), stockholdmhuebyamuﬂtthy-lmmaddB}Lawﬂ PROXY
ACCBSS.

%wmmmmmmﬁamdm&em
together with the Disclosure and Statement (both as defined in this By-Law 41), of any pemson
nominated for election to the Board of Directors by a stockholder or group thereof (the
"Nomingtor"), and allow stockholders to vote with respect to such nominee on the Conapeny’s
proxy card. Enethmmrmymm one candidate for election at & meeting.

To be eligible to make a nomination, a Nominstor must:

(ﬁMW}M%«md&WMmmm
"Required Shares”) continnously for st least one year;

(b) provide written notice received by the Company’s Secretary within the time period specified
for shareholder proposals under Rule 142-18 of the Securities and Exchange Act of 1934, as
amendoed or axty successor provision theaeto, containing (1) with respect to the nominee, (A) the
information required by these By-Laws and (B) sach nominee’s consent 10 being named in the
proxy statement and to serving as a director if olocted; and (2) with respect to the Nominator,
pmofofmmhlpcfﬂnkmadﬂ-m(&em&maﬁonm&mdmmm&)md(b)
above being referred to as the “Disclosare™); and .

(c)mmeumduuhngﬂmﬁcNmemﬂ)mmhbﬂnyofmde

law or regnlaticn arising out of the Nominator's communications with stockholders, inciading the

memmmmnmmwmmucmsm
materisle, comply with all applicable lxws and regulations.

The Nominator shall have the option to fumish 2 statement, not to exceed 500 words, in support
of the nominee’s candidacy (the "Statement”), at the time the Disclosure is submitted to the
Company’s Secretary. The Board of Direotors shall adopt & procedure for timely resclving
disputes over whether notice of a nomination was timely given and whether the Disclosure and
Statement comply with this By-Law 41 and any applicable SEC rules,”

Supporting Statemnent

The proposed amendment will give skarcholders a more effective means of éxercising their fundamentat
right fo nominate directors. it mercly gives a voice to the sharcholders of KSW. If the shareholders are
happy with the current directors, they can vote for the incembents. In that case, the board stracture will
not change. This proposal is only about giving sharcholders the option to nominate a director without
incurring significant costs. KSW has the’ chance 1o be ons of a few companies that offers its sharcholders
mmeﬁmmwmbammmmmmﬂmﬂm
govemance landscape.

WE URGE YOU TO VOTE FOR THIS PROPOSAL.

o S —— ——— - o s oW ¢ b 1o
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October 17, 2011,

Fuong Pmd LIC
Attr: Deniel . Rudewioz
e
W

Dear Mr. Rudowioz:

" i Teker i TR reapoiae o your Teoi dinfeapondenos oucat o iiiaation pestaloiog o

the ownership of shares of KSW, Inc. (KSW) in the Fidality
Fond LLC, ending it . OMB Memorandum M-07-16 *** Parincrship accomt of Purlong

PumwmchﬁdeﬁtywdsemﬁmthepmchaseofmshmofKSW' September
mmmmmmmhmmmmmuﬁm

the aforementioned account.

, mdmcpmmduplmmmﬁmnsmcmmghsmhmnﬁx

Hiigh Closing Bios - $5.30 por share on November 4, 2008
-Low Closing Prire - $1.79 per shars on Docemaber 19, 2008

Ihopeyouﬁndﬂﬁah;ﬁxmﬁmhclpﬁ:Lmeyoﬂulsmorthlm' ies regarding
your account, pieasc contact a Fidelity representative at 800-544-6666 for assistange,

Sincerely,

Tobey Woodworth

Our File: W818799-160CT11

Pessonal snd Workpiace Tavesting
Maik: P.O. Box 720001, Cincimati, OH 45277-0043
Offico: 500 Sulom Street, Smithfleld, RI 02917



Attachment B
By-Law 13, as Amended

13. NOMINATIONS OF DIRECTORS; ELECTION. (a) Subject to the rights, if any, of the
holders of eny series of Preferred Stock to elect additionsl Directors under circumstances
specified in a Preferred Stock Designation, only persons who are nominated in accordance with
the following procedures will be eligible for election as Directors of the Company.

(b) Nominations of persons for election as Directors of the Company may be made at a
meehngofstockboldus(1)byoratthednechonofﬂ1e80ardor(n)bymy-mckholderm

(¢)  To be timely, a stockbolder's notice must be delivered to or mailed and received at the
principal executive offices of the Company not less than 60 calendar days prior to the mecting;
PROVIDED, HOWEVER, that in the event that public announcement of the date of the meeting
is not made at least 75 calendar days prior to the date of the meeting, notice by the stockholder to
be timely must be so received not later than the close of business on the 10th calendar day
following the day on which public announcement is first made of the date of the meeting. To be
in proper written form, such stockholder’s notice must set forth or include (i) the name and
address, as they appear on the Company's books, of the stockholder giving the notice and of the
beneficial owner, if any, on whose behalf the nomination is made; (ii) a representation that the
stockholder giving the notice is a holder of record of stock of the Company entitled to vote at
such meeting and intends to appear in person or by proxy at the meeting to nominate the person
or persons specified in the notice; (iii) the class and number of shares of stock of the Company |
owned beneficially and of record by the stockholder giving the notice and by the beneficial
owner, if any, on whose behalf the nomination is made; (iv) a deséription of all arrangements or



understandings between or among any of (A) the stockholder giving the notice, (B) the beneficial
‘owner on whose behalf the notice is given, (C) each nominee, and (D) any other person or
persons (naming such person or persons) pursuant to which the nomination or nominations are to
be made by the stockholder giving the notice; (v) such other information regarding each nominee
proposed by the stockholder giving the notice as would be required to be included in a proxy
statement filed pursuant to the proxy rules of the Securities and Exchange Commission had the
nominee been nominated, or intended to be nominated, by the Board; and (vi) the signed consent
of each nominee to serve as a director of the Company if so elected. At the request of the Board,
any person nominated by the Board for election as a Director must furnish to the Secretary that
information required to be set forth in a stockholder’s notice of nomination which pertains to the
nominee. The presiding officer of the meeting for election of Directors will, if the facts warrant,
determine that a nomination was not made in accordance with the procedures prescribed by this
By-Law 13, and if he or she should so determine, he or she will so declare to the meeting and the
defective nomination will be disregarded. Notwithstanding the foregoing provisions of this By-
Law 13, a stockholder must also comply with all applicable requirements of the Securities’
. Bxchange Act of 1934, as amended, and the rules and regulations thereunder with respect to the
matters set forth in this By-Law 13.



FURLONG FINANCIAL, LLC

10 G STREET, NE - ' FURLONGFINANCIAL.COM
SUITE 710 (202).999 - 8854
WASHINGTON, DC 20002 :

January 27, 2012

VIA ELECTRONIC MAIL AND HAND DELIVERY
Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commxssmn
100 F Strect, NE
Washington, DC 20549
Email: shareholderproposals@sec.gov

‘Re:  KSW, Inc.
Proponent’s Position on Company 8 No-Action Request Dated Iannary 9, 2012
Securities Exchange Act of 1934 — Ruole 14a-8

Dear Ladies and Gentleman:

As the investment advisor to the Furlong Fund, LLC (the “Proponent”) and the beneficial
owner of the shares of KSW, Inc. (the “Company™), I am writing to respond to the letter sent by
ﬂleCOmpanytotheStaﬂ'oftheDlvision of Corporation Finance (the “Staff”) of the Securities
and Exchange Commission (the “Commission”).requesting that the Staff concur with the
Company’s view that the shareholder proposal and supportmg statement (the “Proposal”™) of the
Proponent may be properly excluded from the Company’s proxy statement and form of proxy -
(the “Proxy Materials™) for the Company’ 3 2012 anhual meeting of stockholders (the <2012
Annual Meeting”). I ask the Staff to not concur that the Proposal maybe excluded from the 2012
Annual Mecting Proxy Materials pursuant to Rule 14a-8(i)(10). '

ANALYSIS

‘Rule 142-8(i)(10) permits a company to exclude a shareholder proposal from its proxy
materials if the company has “substantially implemented” the action requested. Texaco, Inc.
(avail. Mar. 28, 1991) (citing Securities Exchange Act Release No. 19135 (Aug. 16, 1983)). The
Staff has stated it will consider whether the “policies; practices and procedures administered by
[a company] address the operational and managerial programs . . . as outlined by the guidelines
in the proposal.” Texaco, Inc. (avail. Mar. 28, 1991). Moreover, the Staff stated that whether a
proposal has been substantially implemented “depends upon whether its particular policies,
practices and procedures compare favorably with the guidelines of the proposal.” Id. (emphasis
added).
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The Company claims that by amending By-Law, 13(b) (the “Amendment”) of the

. Company’s Restated and Amended By-Laws (the “By-Laws”), the Proposal has been
substanuallylmplemenwd.ﬂoweva,IasktheStaffmnotconcnrﬂmmeProposalmaybe

- excluded because: (l)proxyamsshasnotbeemmpltedbytheAmmdment;(Z)the
ownership thresliold has been raised to 250% of the threshold in the Proposal; (3) the Proposal, if
passed, could be amended by a majority instead of the supermajority required after the
Amendment; (4 ) the Proposal allows for a statement of suppost for shareholder nominees
requiredtobeplawdontheCompany’spmxycardwhilctthy—Léwsdonot;and(S)ﬂle
Proposal explicitly states that shareholdérs can form groups to reach the threshold, while the By-
Laws do not.

1." Proxy . Access Has Not Been Implemented

Clmmmgtomoogmzethevalueofoffenngproxyms.theBoardofDnrectorsofme
Company (the “Board”) amended the Company’s By-Laws on January 5, 2012. There is a
ftmdamentaldlffaenccbetweenhowproxyaocessxsnnplemenwdmﬂwhoposalandhothm
_implemented in the Amendment. The Company has claimed to both the Proponent and the
financial press that the Company offers proxy access. See Kristin Gribben, Adopting Proxy
Access: A Smart Defense?, Agenda, Jan. 23, 2012. However, the Company’s version of proxy
access (“KSW Proxy Access”) found in the Amendment, a copy of which is attached to this
letter as Exhibit A; is not the same as the Proponent’s version of proxy access (Furlong Proxy
Access”)fomdmtheProposal acopyofwhnchxsat!achedtotlnsletterasl:‘.xhlmt

In August 2010, the Commission adopted Rnle 14a-11 of the Securities Exchange Act of

1934 (“Rule 14a-117) to provide proxy access to shareholders. Facilitating Shareholder Director
Nominations, Securities Act Release No. 9136, Exchange Act Release No. 62764, Investment

. Company Act Release No. 29384, 75 Fed. Reg. 56668 (Aug. 25, 2010). Rule 14a-11 required-

“companies to include information about shareholder nominees for director in company proxy

statements, and the names of the nominee or nominees as choices on company proxy cards.” Id.
at 56678 (emphasis added). ThepmposeoftheProposalwastooffutheCompany s

. shareholders a chance to vote on a bylaw that would offer proxy access in much the same way
that Rule 14a-11 would have. More specifically, by including the langnage “shall include in jts
proxy materials,” the Proposal’s bylaw would offer shareholders, among other things, the ability
to include the name of shareholder nominees for director-as choices included in the Company’s
Proxy Materials. In contrast, the Amendment doesn’t mention the ability of the stockholder to
access the Proxy Materials. Nowhere in the Company’s By-Laws, including the Amendment, is

" there mention of access to the Company’s proxy materials for the shareholder making the
nomination. KSW, Inc. (Forin S-8) (Feb. 13, 1997). The ability to have a shareholder nominee’s
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pame on the Company’s proxy card is an important difference between KSW Proxy Access and
Furlong Proxy Access. This difference alone should be enough for the Staff to reach the
conclusion that the Proposal has not been “substantially implemented.”

H the Amendment does not offer access to the Company’s proxy card, it clearly does not
“compare favorably with the gnidelines” of the Proposal. The Amendment merely creates a rule
that any stockbolder wishing to make a nomination must now own 5% of the Shares, where
previously there was no level. The Amendment has only created an additional impediment to
shareholder nominations. Creating an additional requirement to make a nomination — while not
offering accmstothe()ompmy 8 proxy materials — doesnotcomparefavorably with the
gmdelmesoftthmposal

TheOwnershipThnsholdHasBeenChanged

Anotherimportantmatetialdiffetenoebetweenthe Proposal and the Amendment is the
ownership threshold. When a company’s action (or other anthorities’ actions) have yetto -
implement the proposal at the precise ownership thresholds, the Commission has ruled thata
" proposal has not been “substantially implemented.” Thus, therposalmaynotbepropedy
exclrded under 14a-8(1)(10).

L Ow'neislgg‘ Threshold is 250% of the Level Proposed

The percentages of ownership required for shareholder nominations in the Amendment and
the Proposal are substantially different. The Amendment scts the ownership threshold for
shareholder nominations at 5%. This level is 250% of the ownership threshold in the Proposal.
A 2% ownership level is significantly easier to achieve than a 5% level. During the comment
periods for Rule 14a-11, the Commission received many letters concerning the ownership
threshold. One such letter from the Council for Institutional Investors (“CII””) laid out extensive
evidence as to why a 5% threshold was too high. In the companies in the CII study, if the ten
largest institutional investors that engage portfolio companies were to aggregate shares,
aggregated holdings would reach ownership levels ranging from 2.13% to 3.98%, with an
average of 2.58%. Council of Institutional Investors, Comment Letter on SEC Release No. 33-

-9046 (Aug. 4, 2009). Using the 2.13% to 3.98% ownership level range in the study, the
shareholders mentioned above would reach 5% in none of the companies in the sample, but
wonldreachZ%malloftheoompamesmthesample.Fnrthumore,theComnnsuonhasstamd
that it is concerned that at an ownership threshold of 5%, proxy access would not be viable.
More specifically, the Commission stated, “We are concerned, however, that use of Rule 14a-11
may not be consistently and realistically viable, even by shareholder groups, if the uniform
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.ownership threshold were set at 5% t;rhigher.” Facilitaﬁng Shareholder Director Nominations,
Securities Act Release No. 9136, Exchange Act Release No. 62764, Investment Company Act -
Release No. 29384, 75 Fed. Reg. 56663, 56692 (Aug. 25, 2010).

To date, the Staff has yet to consider a proposal where a company claimed it had
“substantially implemented” proxy access while increasing the ownership threshold. Due to the
lack of precedent concerning proxy access, the special meeting proposals and the proxy access
proposals can be compared because the presence of an ownership threshold makes them
. analogous. n AT&T Inc., the Staff stated that it was unable to concur with the company’s view
that by implementing the ability to call a special meeting at a level of 150% of the amount in the
proponent’s proposal, the proposal.may be exchided under 14a-8()X(10). AT&T Inc. (avail. Feb.
12, 2010); see also General Dynamics Corp. (avail. Jan. 24, 2011) (commenting that the Staff
does not believe the proposal may be omitted from its proxy materials in reliance on 14a-
8(1X(10), noting “the proposal specifically seeks to allow shareholders to call a special meeting if
they own, in the aggregate, lO%ofﬂlecompany’soutstandmgcommonstock,whmeﬂ
' Dynamics' bylaw requires a special meeting to be called at the request of a group of
shareholderson‘lylftbcgmupowns,mtheaggtegate,atleastZS%omeualDynamlcs
outstandmgvotmgstock") Allegheny Energy, Inc. (avail. Jan. 15, 2009) (rqectmgarequestto
concur that a proposal may be excluded pursnant to Rule 14:-_8(')(10)whaeﬂ1e;noposa]asked
for an amendment for 10% holders to be able to call special meeting and the company amended
its bylaws to allow 25% holders to call a special meeting); AMN Healthcare Services, Inc. (avail.
Dec. 30, 2008) (refusing to concur with a company’s 14a-8(i)(10) request because the proposal
called for a 10% ownership threshold to call a special meeting and the company offered only
thoseshareholdersownmgﬁ%ornmetbeabxhtytocallspecm]meeungs)

: The posmon that an ownership thteshold change is not eqmvalent to substantial
. implementation is consistent with the Staff no-action letters cited by the Company in its no-
action request. For example, the first no-action letter the Company cited was Bank of America,
Inc. (avail. Dec. 15, 2010). Bank of America was granted relief under 14a-8(i)(10) because the
proponent’s proposal called for, among other things, a 10% requirement to call a special
meeting. Bank of America was granted the relief becaunse it amended its bylaws to allow those

" holding 10% of shares outstanding the ability to call a speciil meeting. It is important to note that
the ownership threshold in the proponent’s proposal and;hcannendlnéntwmbothlo%.'l'heté

- was no change in the ownership threshold. This is also true for the other no-action letters cited by
- the Company. See McKesson Corp. (avail. Apr. 8, 2011} (receiving no-action relief under 14a-
8(1)(10) from the Staff beeausethecompanyhzidalreadycommit_tedmpm\}iding'“xharehoidus
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at [the company’s upcoming] annual meeting with an opportunity to approve amendments to [the
company’s] certificate of incorporation” that would eliminate the supermajosity provision);
Excelon Corp. (avail. Feb. 26, 2010) (receiving no-action relief under 142-8(i)(10) from the Staff
because the company took action to do preciscly what the proposal had asked for); Johnson &
Johnson (avail. Feb. 19, 2008) (receiving no-action relief under 14a-8(i)(10) from the Staff with
regard to a proposal calling for a the ability to call a special meeting for shareholders owning a
level of shares favored at 10% because Section 14A:5-3 of the New Jersey Business Corporation
Act already allowed holders of 10% or more oftheNewJetseyoompany s common stock the
ability to call a special meeting).

Asshowﬁabove,whmanownetshipthresholdhasbeenchanged,theStaﬁ'has stated that
it will not concur in a company’s effort to exclude a proposal under Rule 14a-8()(10).
Furthumom,thispositioniscoﬁsistmtwithﬂneno—acﬁonlettuscitcdb'ytheCompany.Thcno- '
action letters do not support the Company’s contention that it may increase the ownership
thxuholdmZSO%oftheamonntmtheProposal

3 'l'heCompanyPlaeul theAmendmmtmaSuperma)ontyBylaw

By placing the Amendment in By-Law 13, the Company removed the ability of
stockholders to amend the bylaw with a simple majority. The Company’s Article of
Incorporation states:

By-Laws 3, 8, 10, 11, 12, 13, and 39 may not be amended or repealed by the
stockholders, and nio provision inconsistent therewith may be adopted by the
stockholders, without the affirmative vote of the holders of at least 80% of the Voting
Stock, voting together as a single class.

KSW, Inc. (Form S-8) (Feb. 13, 1997).

The Proposal sought to add By-Law 41, which would require a simple majority to
amend. By placing the Amendment in By-Law 13, which requires at least 80% of the Voting
Stock to amend, the Company has taken away the shareholders ability to amend the Amendment
by a simple majority. Moreover, bécause the supermajority provision requires 80% of the Voting
Stock, as opposed to votes cast, the Company has made it extremely difficult for stockholders to
amend. Last year proxies for the Company’s 2011 annual mecting were solicited from 6,366,625
Company stockholders. KSW, Inc., Submission of Matters to a Vote of Secarity Holders (Form
8-K) (May 5, 2011). However, only 2,388,612 votes were cast in the election for directors. Id.
Based on those numbers only 37% ofﬂleVonngStockwasvoted,lmplymgthatthehkehhoodof )
receiving the So%teqmredbythe supexma_]mtyprowsloms small.
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" 4. The Ability to Inclnde a Statement of Snpport Has Been Removed

'The ability of a stockholder to include a statement of support for his or her nominee has
ot been implemented. The Proposal included language that a stockholder making a nomination .
¢ould “furnish a statement, not to exceed 500 words, in support of the nominee’s candidacy.” The
Amendment did not include this language, or any language having the same effect. The
statement of support was a substantial part of the Proposal. However, theCompany did not
unplementnmtheAmu\dment.

'l'heAbihtytoFormaShareholdeermerdertoReachtthwmship
’l‘hresholdllasBemRunoved

'I'heabihtyofashareholdugmuphavmgﬁleabihtytopoolvotestomchtheowne:shlp
threshold has not been implemented. The Proposal included language that a “a stockholder or
gronp thereof “could make a nomination. The Amendment simply says “a stockholder.” Based
on the Company’s 2011 proxy statement, only one shareholder besides the CEO would reach the
ownership threshold in the Amendment. KSW, Inc., 2011 Notice of Annmal Meeting of
Stockholders (Form DEF 14A) (Mar. 30, 2011). Funhammn,bmnscofthelanguageofﬂ:eBy—
Laws, including the Amendment, only one outside shareholder can even now, after the
Amendment, nominate a director for election, a nominee that is not required by the Company to-
be included on the proxy card. The Proponent did not submit the Proposal for the purpose of
creating additional barrier to sharcholder nominations in general, whﬂcnotmqmnngaceessto
the Company’s proxy card.

* %k ¥

The five material differences stated above show that the Proposal has clearly not been A
“substantially implemented.” In addition, recent changes to Rule 14a-8(i)}(8) were put in place to
give sharcholders the ability to, among other things, lower the ownership threshold. While much
of the law concemned the now vacated Rule 14a-11, the private ordering function of Rule 14a-
8(i)X(8) remains. In regards to private ordering, the Commission has said that “shareholders who
believe the 3% threshold is too high can take steps to seek to establish a lower ownership
threshold.” Facilitating Sharcholder Director Nominations, Securities Act Release No. 9136,
Exchange Act Release No. 62764, Investment Company Act Release No. 29384, 75 Fed. Reg.
56668, 56691 (Aug. 25, 2010). Furthermore, the Commission stated that Rule 14a-8(i}(8) would
allow proposals that “seek to include a number of provisions relating to neminating directors for
" inclusion in company proxy materials, and disclosures related to such nominations, that require
a different ownership threshold, holding period, or other qualifications or representations.” Id. at
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56732 (emphasis added). The Proposal asks the Company’s sharcholders to vote on a bylaw that
would implement Furlong Proxy Access. Now the company claims that proxy access has been
implemented at 5%. If this is true, the Proposal seeks to lower the ownership threshold, which is
allowed under Rule 14a-8(i)(8).

CONCLUSION

I encourage the Staff to agree that the Company may not properly exclude the Proposal
under 142-8(i)(10) for several reasons. First, because there is no mention of a shareholders ability
to place his or her nominee on the company’s proxy card, proxy access may not even be
‘available after the Amendment, contrary to the Company’s claims. Second, the ownership
thresholdmtheAmmdmmthSO%ofﬂwammmtpmposed,whmhtheCommmmhassnmd
does not substantially implement. Third, the Company placed the Amendment in a supermajority
bylaw. Fourth, the Amendment did not include the ability of a shareholder to place a statement of
support in favor of his or ber nominee. Fifth, the Amendment differs from the proposal by
removing the shareholders’ ability to form groups to reach the ownezship threshold. In addition,
thecommemsmmlcl4a—8(i)(8)statcthatashmeholdamayproposechanpsmownush1p
levelstoexlsungpmxywmsmlu.

Should the Staff need any additional information, please feel free to contact me at (202)
1999-8854 or dan @furlongfinancial.com. Thank you for your time and consideration. - -

Enclosures

cc: VIA ELECTRONIC MAIL
M. James Oliviero

quivim@ksww.com

VIA ELECTRONIC MAIL
Mr. Troy Harder
troy.harder@bgllp.com
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AMENDMENT NO. 1
TO -
AMENDED AND RESTATED BY-LAWS
OF
KSW, INC.

This Amendment No. 1 to the Amended and Restated By-Laws (the "By-Laws") of KSW, Inc., a
Delaware corporation (the “Company”), is adopted by the Board of Directors of the Company on
January 5, 2012."

By-Law 13(b) is hereby deleted and replaced in its entirety toread as follows:

“) Nominations of persons for election as Directors of the Company may be
- made at a meeting of stockholders (i) by or at the direction of the Board or (ii) a stockholder (the
“Nominator”) who meets the criteria, and complies with the procedures, set forth in this By-Law
" 13. Each Nominator may nominate one candidate for election at a meeting. All nominations by
Nominators must be made pursuant to timely notice in proper written form to the Secretary.

To be eligible to make 2 nomination, 2 Nominator must:

@  have beneficially owned 5% or more of the Company’s outstanding common
stock (the “Required Shares™) continuously for at least one year;

. (@) execute an undertaking that the Nominator agrees to (1) assume all Liability of any
violation of law or regulation arising out of the Nominator’s communications with
stockholders, including the disclosure required by By-Law 13(c) and (2) to the
extent it uses soliciting material other than the Company’s proxy materials,
comply with all applicable laws and regulations; and

'(iii) be current in all required ﬁlingswiththe Securities and Exchange Commission
. regarding such Nominator’s ownership of the Company’s common stock.”



Exhibit B

The Proposal



RESOLVED, pursuant to By-Law 39 of the Amended and Restated By-Laws (the "By-Laws") of KSW,
Inc. ("KSW?” or the “Company™), stockholdershaebyammdtheBy—LawsmaddByLawﬂ PROXY
ACCESS:

ﬂheCompmyshanmclndcmmpmxymamalsfmameeungofmckhoMmstbenam
together with the Disclosure and Statement (both as defined in this By-Law 41), of any person

. nominated for election to the Board of Directors by a stockholder or group thereof (the
"Nominator”™), and allow stockholders to vote with respect to such nomince on the Company’s
proxy card. Each Nominator may nominate one candidate for election at 2 meeting.

To be eligible to make a nomination, a Nominator must:

(a) bave beneficially owned 2% or more of the Company's outstanding common stock (the
- "Required Shares”) continuously for at least one year;

(b) provide written notice received by the Company’s Secretary within the time period specified
for sharcholder proposals under Rule 14a-18 of the Securities and Exchange Act of 1934, as
amended or any successor provision thereto, containing (1) with respect to the nominee, (A) the
mfmnmmqmdbytheseByLawsand(B)mwhmmneesconsemmbungnamedmﬂz
proxy statement and to serving as a director if elected; and (2) with respect to the Nominator,
poofofownushpofﬂwkequmdShams(ﬂxemfamhmrcfmedmmdmms(a)md(b)
above being referred to as the “Disclosure™); and

(c)c%mcuhcanmdmakingtlmtheNommatoragtmm(l)assumeanhabihtyofanyv:olanonof
law or regulation arising out of the Nominator’s communications with stockholders, including the
Disclosure and (2) to the extent it wses soliciting material other than the Company’s proxy
materials, comply with all applicable lJaws and regulations.

The Nominator shall have the option to furnish a statement, not to exceed 500 words, in support
of the nominee's candidacy (the "Statement”), at the time the Disclosure is submitted to the
Company’s Secretary. The Board of Directors shall adopt a procedure for timely- resolving
disputes over whether notice of a nomination was timely given and whether the Disclosure and
Statement comply with this By-Law 41 and any applicable SEC rules.”

SuppomngStatemmt

mwmtwmgWMIMammemofmgmﬁm&mm
right to nominate directors. It merely gives a voice to the shareholders of KSW. If the sharcholders are
happy with the current directors, they can vote for the incumbents. In that case, the board structure will
not change. This proposal is only about giving shareholders the option to nominate a director without
incurring significant costs. KSW has the chance to be one of a few companies that offers its shareholders
moxym.angfmthsannndmntwmbeavuympmtnepmwudsnnpmwngmempm
governance landscape.

'WE URGE YOU TO VOTE FOR THIS PROPOSAL.



Toxns: Troy L. Harder

BRACEWELL | e

A Connecticut 718.221,1456 Office
&GIULIANI Sonte 718497 5040 Fax
_ Dubel
London Troy.Harder@@bgip.com
Bracewel & Ghliani LLP
711 Lovisiana Street
Sulte 2300
Houston, Texas
770022770
January 9, 2012

Office of Chief Counsel

Division 0f Corporation Finance

Securities and Exchange Commission

100 F Street, N.E.

Washington, D.C. 20549 -
Re: KSW, Inc Intention to Omit Stockholder Proposal
Ladies and Genﬂemen

Thlslettensto inform youthatKSW Inc. (me“Compmy”)mtmdstoexcludeﬁomxts
proxy statement and form of proxy for the Company’s 2012annualmeehngofstockholdets
(collectively, the “2012 Proxy Materials”) a stockholder proposal and statement in support_
thereof (the “Proposal”) received from Furlong Fund LLC (the “Proponent”). The
Proponent’s letter setting forth the Proposal is attached hereto as Attachment A.

On behalf of the Company, we hereby respectfully request that the Staff of the Division of
_ Corporanon Finance of the Securities and Exchange Commission (the “Commission™) concur

in our opinion that the Proposal may be properly excluded from the 2012 Proxy Materials for
the reasons set forth below. -

The Company expects to file its definitive 2012 Proxy Materials with the Commission on or
about March 30, 2012, and this letter is being submitted more than 80 calendar days before
such date in accordance with Rule 14a-8(j). In accordance with Section C of Staff Legal
Bulletin No. 14D (November-7, 2008) (“SLB 14D"™), this letter is being emailed to the Staff
at shareholderproposals@sec.gov. Because this request is bemg submitied electronically
pursuant to the guidance provided in SLB 14D, the six copies ordinarily requited by Rule -
14a-8(j) are not enclosed herewith. .

In accordance with Rule 14a-8(j), a copy of this submission is being forwarded -
simultaneously to the Proponent. Pursuant to Rule 14a-8(k) and Section E of SLB 14D, the
Proponent is requested to copy the undersigned on any eorrwpondence the Proponent may
choose to submit to the Staff.
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.As@cuswdmomfuﬂybdow,webeﬁevetbaithehoposalmaypmp«lybew:dudedﬁom
the 2012 Proxy Materials pursuant to Rule 14a-8(i)(10) because it has been substantially
implemented by the Company, -

Summary of the Proposal
The Proposal asks the stockholde:softthompanytoanimdtheAmended'andRcsmdBy-

Laws of the Company (the “By-Laws”) to add a new By-Law that would allow a shareholder
beneficially owning 2% or more of the Company’s outstanding common stock continuously

foratleastoneyeartononﬁnateonecandidatcforelecﬁontotheCompany’sbonf.'-

directors at a meeting of stockholders.
Reasons for Exclusion of the Proposal

‘We believe the Proposal may be properly omitted from the Company’s 2012 Proxy Materials
pursuant to Rule 14a-8(i)(10), which permits the omission of a stockholder proposal if “the
compeny has already substantially implemented the proposal.” To be excluded, the proposal
does not need to be implemented in full or exactly as presented by the proponent. Rather, the
standard for exclusion is substantial implementation. SEC Release No. 34-40018 at n. 30
_ (May 21, 1998). The Staff has provided no-action relief under Rule 14a-8(i)(10) when a
company has satisfied the essential objective of the proposal, even if the company (i) did not
take the exact action requested by the proponent, (ii) did not implement the proposal in every
detail or. (iif) exercised discretion in determining how to implement the proposal. See, e.g.,
Bank of America Corp. (December 15, 2010); McKesson Corp. (April 8, 2011); Exelon
Corp. (February 26, 2010); and Johnson & Johnson (February 19, 2008).

The Board of Directors of the Company (the “Board™) is committed to ensuring effective
corporate governance, and accordingly, the Board periodically evaluates the Company’s
goveming documents to determine if any changes are advisable. After receipt of the
Proposal, the Board, in consultation with legal: counsel, reviewed the shareholder nomination
provisions in the Company’s By-Laws. At a meeting held on January 5, 2012, the Board,
recognizing the value of permitting the Company’s stockholders who own a significant
amount of the Company’s common stock to nominate directors, adopted the foilowing
resolution to amend the existing By-Law 13(b):

RESOLVED, pursuant to By-Law 39 (ii) of the Amended and Restated By-Laws

(“the By-Laws™) of KSW, Inc. (“KSW” or the Company”), By-Law 13 @) is
amended to read in full as follows:

#3906017.1
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“Nominations of persons for election as Directors of the Company may be
made at a meeting of stockholders (i) by or at the direction of the Board or (ii)
a stockholder (the “Nominator™) who meets the criteria, and complies with the
procedures, set forth in this By-Law 13. Each Nominator may nominate one
candidate for election at & meeting. All nominations by Nominators must be
made pursuant to timely notice in proper written form to the Secretary.

Tobeeligibletomak‘e a nomination, aNominmrmust:

@) havebmeﬁmallyomds%ormoreofthe Company’soumandmg
commonstock(the“annredShares”)conhnuonslyforatleastonc
year;

(ii) execute an undertaking that the Nominator agrees to (1) assume all
Hability of any violation of law or regulation arising out of the
Nominator’s commumications with stockholders, including the
disclosure required by By-Law 13(c) and (2) to the extent it uses
sohmhngmatmalothuthantheCompany’sproxymatmals,comply
mﬂmllapplwablelawsandmgulahons,and

(ili) be current in all required filings with the Securities and Exchange
Comm:sslonregatdmgsuchNommator’s ownership of the Company’s

connnonsmck.

The text of By-Law 13, markcd to ‘show the changes resulting from the amendmmt, is-
reproduced in Aitachment B.

In evaluating the ownership threshold to be required for shareholder nominations, the Board
took into account the market capitalization of the Company. Based on the January 6, 2012
closing price of the Company’s common stock.on the NASDAQ Stock Market of $3.25 per
share, the Proponent’s proposed ownership threshold of 2% would allow each sharcholder
owning shares valued as low as $415,000 to nominate a director at each annual stockholder
meeting. As a result, the Board determined that a 2% ownership threshold was too low and
that a higher ownership threshold of 5% would allow stockholders who have a meaningful
ownashpmmammcCompmywmcmsemennghtmmmamMBtotthom
-Aside from the changemﬂleown@rsb:pﬂueshold,tthoardsadoptedamendmcumfthc
By-Laws, taken together with the remaining provisions of By-Law 13, is substam:wely the
same as the Proposal.

#3906017.1
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Based on the foregoing and on behalf of the Company, we respectfully request that the Staff
concur in our opinion that the Proposal may be properly excluded from the Company’s 2012
Proxy Materials. If you have any questions or need any additional information, please contact
the undersigned at (713) 221-1456 or troy.harder@bgllp.com.

Very truly yours,
" Bracewell & Giuliani LLP

e
Troy L. Harder

fpd
Enclosures

cc:  Furlong Fund LLC

10 G Street NE
‘Washington, DC 20002
dan@furlongfinancial. com

.. James F. Oliviero
General Counsel
KSW, Inc.
37-16 23" Street
Long Island City, New York 11101

#3006017.1
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Purlong Financial, LL.C
10 G Street NE
Suite 710

. Washington, DC 20002

November 28, 2011

YIA CERTIFIED MAIL
Director of Investor Relations
KSW, Inc. ’
37-1623rd Street

Long Island City, NY 11101

. 'To Whom t May Concern:

Immmlythebencﬁmlowneroﬂ,soomamcfoomonstockufxsw Tc. (the "Company™)
and 1 have continuously held at least $2,000.00 worth for more then 1 year as of today’s date. I intend to -
mtphddthenmnmuﬂnnghﬂwdmdﬂw&mpmysmmdmofm

i sccordance with Rule 14e-8 of the Securtios Exchsage Act 6f 1934, I have coclosod a sharcholder
-pmpgodbboimhdedhﬁeCompmy’smMmdmymdrduﬁngmﬂnzommd
meeting. .
Emmﬁﬁhw&msmdummmm&dmmanW)




RESOLVED, pursuant to By-Law 39 of the Amended and Restated By-Laws (the “By-Laws"™) of XSW,
mmamwmmm&mwwnﬂmu PROXY
ACCBSS.

' mwmmmmmmmamdmum
together with the Disclosure and Statement (both as defined in this By-Law 41), of any pemson
nominated for election to the Board of Directors by a stockholder or group thereof (the
*Nominator™), and allow stockhokiers 1o vote with respect to sach nomines o the Compeny's
mwmwmmmmﬁxm“m

To be eligible to make a nomination, 8 Nominator naust:

(QM&WMZ%«M&MCMWMWM{&:
"Required Shares™) continuously for at loast one year;

(b) provide written notice received by the Company's Secretary within the time pesiod specified
for sharcholder proposals under Rulo 14218 of the Securities and Bxchenge Act of 1934, as
amended or any sucoessor provision thereto, containing (1) with respoct to the nominee, (A) the
information required by these By-Laws and (B) sach nominee’s consent o being mamed in the
proxy statement and to scrving as a director iff elected; and (2) with respect to the Nominator,
proof of ownership of the Recquired Sharcs (the information referrod o in clauscs (2) and (b)
abwebaingm&mdmuﬂn“nudum”);-ﬂ .

(c)mmmWMthWma)mmlhbﬂnyduyvbhﬂmof
law or regniation arising oot of the Nominertor's communications with stockholders, incnding the

" Disclosure and (2) to the extent it mscs soliciting material ofher than the Company’s proxy -
materialy, comply with all spplicable laws snd regulations.

The Nominator shall have the option to furnish a statement, not to exceed 500 words, in support
of the nominee's candidacy (the "Statement™), at the time the Disclosure is submitted to the
Company’s Secretary. The Board of Directors shall adopt a peocedare for timely resolving
disputes over whether notice of 2 nomination was timely given and whether the Disclosure and-
Staseraeat. comply with this By-Law 41 and sy pplicable SEC ruics.™

- Supporting Statement -

The proposed amendment will give sharcholders a more effective means of exescising their fundamentat
" right to nominate directors. It merely gives a voics to the sharcholders of KSW. If the sharcholders are
happy with the current directors, they can vote for the incumbents, In that case, the boand stracture will
pot chiange, This proposel is only about giving sharcholders the option to nominate a divector without
incoring significant costs. KSW has the’ chance to be one of a few companies that offers its shareholders
mmehmmmhamwmmWhm
govemance landscapo.

'WE URGE YOU TO YOTE FOR THIS PROPOSAL.
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October 17, 2011
Fudlong Fund E1C

Attn: Daniel 7, Rndewicz
SN
\

Deer Mr. Rudowicz:

- 'mfmm~ v .. SR
fho ownersip of sharea AP REW, T ST ot e oce S0 Sifbnetiin petaining o
Fund LEG, exsding 48 Memorandum Mﬁmﬂ hmm account of Furlong

 Per my research, Fidlity reconds confitm the parchase of 4,500 shares of KSW i September
mwm.mmmmhunnmmmmmﬁm

under scparate cover, duplicate statements from i
the afbramentioned Septedaber 2008 through September 2011 for

High Closiag Brice - $5.30 por share o Novenber 4, 2008
-Low Closing Price - $1,79 per shiare on December 19, 2008

" Thope you find this information helpful. For any other issues or general i ;
: wwmmmlmmtmrﬂmm )

Onxr File: WB18799-160CT11

Personal and Workpince Investing
Maik: P.O. Box 770001, Cincinnati, OH 45277-0045
Office: S00 Salemn Street, Suithfeld, RI 02917

' Clearing, costody or offser brokerago seevices may bo provided by Natiosa) Finmucial Servicts LLC o Fidclity



Attachment B
* By-Law 13, as Amended '
13. NOMINATIONS OF DIRECTORS; ELECTION. (a) Subject to the rights, if any, of the
holderspfmysmiofPrefanedStockwdectaddiﬁonalDirectmsmduchumsmnm

specified in a Preferred Stock Designation, onlypetsonswhomnomimtedinaccordanoevﬁth
the following procedures will be eligible for election as Directors of the Company.

() Nominations of persons for election as Directors of the Company may be made at a

meeting of stockholders @ byoratthcdirecﬁonoft.thoan_l?r@)byagy-g_pt?ckholdcrm

(6  To be timely, a stockholder's notice must be delivered to or mailed and received at the
principal executive offices of the Company not less than 60 calendar days prior to the meeting;
PROVIDED, HOWEVER, that in the event that public amnouncement of the date of the meeting
is not made at least 75 calendar days prior to the date of the meeting, notice by the stockholder to
be timely must be.so received not later than the close of business on the 10th calendar day
following the day on which public announcement is first made of the date of the meeting. To be
in proper written form, such stockholder’s notice must set forth or include (i) the name and
address, as they appear on the Company's books, of the stockholder giving the notice and of the
beneficial owner, if any, on whose behalf the nomination is made; (ii) a representation that the
stockholder giving the notice is a holder of record of stock of the Company entitled to vote at
suchmeeﬁngandimendétoappearinpersonorbyproxyatthcmeeﬁngtonominatetheperson
or persons specified in the notice; (jif) the class and number of shares of stock of the Company .
owned beneficially and of record by the stockholder giving the notice and by the beneficial
owner, if any, on whose behalf the nomination is made; (iv) a description of all arrangements or



. understandings between or among any of (A) the stockholder giving the notice, (B) the beneficial
‘owner on whose behaif the notice is given, (C) each nomince, and (D) any other person or
persons (naming such person or persons) pursuant to which the nomination or nominations are to
. be made by the stockholder giving the notice; (v) such other information regarding cach nominee
proposed by the stockholder giving the notice as would be required to be included in a proxy
statement filed pursuant to the proxy rules of the Securities and Exchange Commission had the
nominee been nominated, or intended to be nominated, by the Board; and (vi) the signed consent
of each nominee to serve as a director of the Company if so elected. At the request of the Board,
any person nominated by the Board for election as a Director must furnish to the Secretary that
information required to be set forth in a stockholder’s notice of nomination which pertains to the
nominee. The presiding officer of the meeting for election of Directors will, if the facts warrant,
determine that a nomination was not made in accordance with the procedures prescribed by this
By-Law 13, and if he or she should so determine, he or she will so declare to the meeting and the
defective nomination will be disregarded. Notwithstanding the foregoing provisions of this By-
Law 13, a stockholder must also comply with all applicable requirements of the Securitics
Exchange Act of 1934, as amended, and the rules and regulations thereunder with respect to the
matters set forth in this By-Law 13. N .



