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Re Alcoa Inc

Incoming letter dated November 28 2011

Dear Ms Dabney

This is in response to your letter dated November 28 2011 concerning the

shareholder proposal submitted to Alcoa by Kenneth Steiner We also have received

letters from the proponent dated December 11 2011 December 18 2011

December 26 2011 December 30 2011 and January 2012 Copies of all of the

correspondence on which this response is based will be made available on our website at

For your reference

brief discussion of the Divisions informal procedures regarding shareholder proposals is

also available at the same website address

Enclosure

cc John Chevedden

Sincerely

Ted Yu

Senior Special Counsel

DMSON OF
CORPORATION FINANCE

FISMA 0MB Memorandum MO716



January 2012

Response of the Office of Chief Counsel

Division of Corporation Finance

Re Alcoa Inc

Incoming letter dated November 282011

The proposal requests that the board take the steps necessary in more diligent

manner so that each shareholder voting requirement in Alcoas charter and bylaws that

calls for greater than simple majority vote be changed to majority of the votes cast for

and against the proposal or simple majority in compliance with applicable laws

There appears to be some basis for your view that Alcoa may exclude the

proposal under rule 14a-8i9 You represent that matters to be voted on at the

upcoming annual shareholders meeting include proposals sponsored by Alcoa seeking

approval of amendments to Alcoas articles of incorporation You also represent that the

proposal would conflict directly with Alcoas proposals You indicate that inclusion of

the proposal and Alcoas proposals in Alcoas proxy materials would present alternative

and conflicting decisions for shareholders and would create the potential for inconsistent

and ambiguous results if the proposal and Alcoas proposals were approved

Accordingly we will not recommend enforcement action to the Commission if Alcoa

omits the proposal
from its proxy materials in reliance on rule 14a-8i9 In reaching

this position we have not found it necessary to address the alternative basis for omission

upon which Alcoa relies

Sincerely

Raymond Be

Special Counsel



DIVISION OF CORPORATION FINANCE

INFORMAL PROCEDURES REGARDING SHAREhOLDER PRQPOSALS

The Division of Corporation Finance believes that its responsibility
with respect to

matters arising under Rule 14a-8 t17 CFR24O.14a-8 as with other matters under the proxy

rules is to aid those who must comply with the rule by offering informal advice and suggestions

and to determine initially whether or not it may be appropriate in particular matter to

recommend enforcement action to the Commission In connection with shareholder proposal

under Rule 14a-8 the Divisionsstaff considers the information furnishedto itby the Company

in support of its intention to exclude the proposals from the Companys proxy materials as well

as any information furnished by the proponent or the proponents representative

Although Rule 14a-8k does not require any communications from harehQlders to the

Commissions staff the staff will always consider information concerning alleged violations of

the statutes administered by the Commission including argument as to whether or notactivities

proposed to be taken would be violative of the statute or nile involved The receipt by the staff

of such information however should not be construed as changing the staffs infOrmal

procedures and proxy review into formal or adversary procedure

It is important to note that the staffs and Commissions no-action responses to

Rule 14a-8j submissions refle only informal views The determinationsreached in these no-

action letters do not and cannot adjudicate the merits of companys positioir with respect to the

proposal Only court such as U.S District Court .carr decide whether company is obligated

to include shareholder proposals in its proxy materials Accordingly discretionary

determination not to recommend or take Commission enforcement action does not preclude

proponent or any shareholder of acompany from pursuing any rights he or she may have against

the company in court should the management omit the proposal from the companys prOxy

material



JOHN CHEVEDDEN

FISMA 0MB Memorandum MO716

January 2012

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100F StreetNE

Washington DC 20549

Rule 14a-8 Proposal

Alcoa Inc AA
Simple Majority Vote Topic

Kenneth Steiner

Ladies and Gentlemen

This further responds to the November 28 2011 company request to avoid this established rule

14a-S proposal

The single well-defined unifying concept of the proposal is to seek transition to simple

majority vote standard Shareholders should have meaningful oppodimity to vote on the

single well-defined unifying concept of simple majority vote The company failed to provide

any precedent where rule 14a-8 simple majority voting proposal was purportedly determined to

be numerous topics

This is to request that the Securities and Exchange Commissionallow this resolution to stand and

be voted upon in the 2012 proxy

Sincerely

cc Kenneth Steiner

Donna Dabney Donna.Dabneyalcoa.com



JOHN CHEVDDEN

FISMA 0MB Memorandum M-O7-16

December 30 2011

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100 Street NE

Washington DC 20549

Rule 14a-8 Proposal

Alcoa Inc AA
Simple Majority Vote Topic

Kenneth Steiner

Ladies and Gentlemen

This further responds to the November 28 2011 company request to avoid this established rule

14a-8 proposal

The company does not address whether it is proper for the board of directors to recommend that

shareholders approve company proposals which the board intends to be failed proposals

The board clearly intends for its proposals on this topic to fail year after year For- two

consecutive years the company proposals on this topic obtained approximately the same level of

failed vote and the company cited no change in its strategy in order to obtain greater vote

Alcoa Inc AA
Proxy Year 2011

Management Proposal Type Supermajority Vote Elimination

VotesFor/VotesForAgainst 95.94%

VotesFor/Shares Outstanding 70.32%

Failed

Alcoa Inc AA
Proxy Year 2010

Management Proposal Type Supermajority Vote Elimination

VotesForlVotesForAgainst 95.91%

VotesFor/Shares Outstanding 71.10%

Failed

The company should address how it could possibly be proper for the board of directors to

recommend that shareholders approve company proposals which the board intends to be failed

proposals

This is to request that the Securities and Exchange Commissionallow this resolution to stand and

be voted upon in the 2012 proxy



Sincerely

cc Kenneth Steiner

Donna Dabney DonnaDabney@alcoa.com



JOHN CHVEDDEN

.FSMA 0MB Memorandum M.O716

December 26 201

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100 Street NE

Washington DC 20549

Rule 14a-8 Proposal

Alcoa Inc AS
Simple Majority Vote Topic

Kenneth Steiner

Ladies and Gentlemen

This further responds to the November 28 2011 company request to avoid this established rule

14a-8 proposaL

In response to the failure of the company 2010 proposal on this topic the company cited no

corrective action it took to reverse the company 2010 failure

And after the consecutive failure in 2011 the company made no promise to take any

corrective action in response to the accumulating company failures on this proposal topic thus

setting up the consecutive company failure

Apparently the company goal is to show that repeated dumb-failure pays off in avoiding rule

14a-8 proposal

This is to request that the Securities and Exchange Commissionallow this resolution to stand and

be voted upon in the 2012 proxy

Sincerely

cc Kenneth Steiner

Donna Dabney Donna.Dabneyalcoa.com



JOHN CUE VEDDEN

FSMA 0MB Memorandum MO7i6

December 182011

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100 Street NE

Washington DC 20549

Rule 14a-8 Proposal

Alcoa Inc AA
Simple Majority Vote Topic

Keuneth Sterner

Ladies and Gentlemen

This responds to the November 28 2011 company recpzest to avoid this established rule 14a-8

proposal

Although the company has many objections which are made obsolete by Staff Legal Bulletin

No 14B CF September 15 2004 the company apparently has no objection to this text in the

rule 14a-8 proposal

One could say that our management sabotaged its 2011 proposal on this topic Our management

spent our money to send out 2011 special solicitation urging us to support their executive pay

This special solicitation could have easily included few words asking shareholders to support

this simple majority vote topic but it blatantly did not

This is to request that the Securities and Exchange Commissionallow this resolution to stand and

be voted upon in the 2012 proxy

Sincerely

cc Kenneth Steiner

Donna Dabney Donna.Dabneyalcoa.com



Rule 14a-8 Proposal November 2011

Adopt Simple Majority Vote

Shareholders request that our board take the steps necessary in more diligent manner than in

2011 so that each shareholder voting requirement in our charter and bylaws that calls for

greater than simple majority vote be changed to require majority of the votes cast for and

against the proposal or simple majority in compliance with applicable laws This includesa

special solicitation focused to obtain the necessary votes This special solicitation should at least

be equal to the 2011 special solicitation our management conducted urging us to Support their

own executive pay

This proposal topic won 74%-support for at our 2009 annual meeting and 95% support at our

2011 annual meeting However our overwhelming 95%-support did not equal our archaic rule for

an 80%-vote of all shares outstanding Thus this proposal topic was incredibly not adopted in

spite of our overwhelming support

One could say that our management sabotaged its 2011 proposal on this topic Our management

spent our money to sewl out 2011 special solicitation urging us to support their executive pay

This special solicitation could have easily included few words asking shareholders to sport

this simple majority vote topic but it blatantly did not

This proposal topic won from 74% to 88% support at Weyerhaeuser Alcoa Waste Management

Goldman Sachs FirstEnergy McGraw-Hill and Macys The proponents of these proposals

included William Steiner and James McRitchie

The merit of this enhanced Simple Majority Vote proposal should also be considered in the

context of the opportunity for additional improvement in our companys 2011 reported corporate

governance status in order to more fully realize our companys potential

The Corporate Library rCLwww.thecoxporatelibrarv.com an independent investment research

firmrated our company High Concern in executive pay with $13 million for our CEO Klaus

KleinfelcL Mr Kleinfeld could obtain $25 million in the event of change in controL CEO pay

was only 53% incentive-based Our one-year performance period for executive pay was the

antithesis of the intended nature of long-term equity awards

Directors Stanley flTea1 former CEO of Merrill Lynch with $160 million Merrill Lynch

golden parachute and Patricia Russo fonner CEO of Lucent were from companies not known

for their executive pay restraint and made up 50% of the membership for our Executive Pay

Committee Mr ONeal received our highest negative votes 25%

Judith ueron had 23-years long tenure independence concern which potentially made her the

least independent director to serve as our Lead Director

We had no shareholder right to elect each director annually no right to act by written consent or

to call special meeting no cumulative voting and no independent Board Chairman

Please encourage our board to respond positively to this proposal to initiate the improved

governance we deserve Adopt Simple Majority Vote Yes on



JOHN CHEVEDDEN

FISMA 0MB Memorandum MO716

December 11 2011

Office of Ch.ief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100 Street NE
Wichington DC 20549

Rule 148 Proposal

Alcoa Inc AA
Simple Majority Vote Topic

Kenneth Steiner

Ladies and Gentlemem

The company is essentially asking to scuttle this shareholder proposal by proposing to submit its

third consecutive failed proposal for shareholder vote in 3-years

Does the company have right to 3-years or maybe 5-years of its own failed proposals in order

to scuttle this shareholder proposal Is there no limit

This information from The Corporate Library shows consecutive company failures on this

proposal topic in spite of 95%-votes

Alcoa Inc AA
Proxy Year 2011

Management Proposal Type Supermajority Vote Elimination

VotesFor/VotesForAgainst 95.94%

VotesFor/Shares Outstanding 70.32%

Failed

Alcoa Inc AA
Proxy Year 2010

Management Proposal Type Supermajority Vote Elimination

VotesForlVotesForAgainst 9591%
VotesForlShares Outstanding 71.10%

Failed

This is to request that the Securities and Exebange Commissionallow this resolution to stand and

be voted upon in the 2012 proxy



Sincerely

cc Kenneth Steiner

Donna Dabney Donna.Daneyalcoaconi



Akoa
390 Park Avenue

New York New York 10022 uSA

ALCOA Donna Dabney

We SeaeyGmCnu

November28 2011

VIA-EMAIL

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100 Street N.E

Washington D.C 20549

Re Alcoa Inc

Securities Exchange Act of 1934 Rule 14a-8

Shareholder Proposal of Kenneth Steiner

Ladies and Gentlemen

Alcoa Inc Pennsylvania corporation Alcoa is filing this letter pursuant to

Rule 14a-8j under the Securities Exchange Act of 1934 as amended

Exchange Act to notify the Securities and Exchange Commission the

Commission that Alcoa intends to exclude from its proxy statement and form

of proxy for its 2012 annual meeting of shareholders collectively the 2012

Proxy Matenals shareholder proposal and supporting statement together

the 2012 Proposal received from Kenneth Steiner acting through John

Chevedden together the Proponent for the reasons described below Alcoa

respectfully requests that the Staff of the Division of Corporation Finance the

Staff confirm that it will not recommend any enforcement action against Alcoa

if it omits the 2012 Proposal from the 2012 Proxy Materials

Pursuant to Staff Legal Bulletin 14D Nov 2008 SLB 14D Alcoa is

transmitting this letter by electronic mail to the Staff at

soderroposalssec_gov As notice of Alcoas intention to exclude the

2012 Proposal from the 2012 Proxy Materials copy of this letter and its

attachments is also being sent to the Proponent at the email address the

Proponent has provided In addition we are taking this opportunity to inform the

Proponent that if the Proponent elects to submit additional correspondence to

the Commission or the Staff with respect to the 2012 Proposal copy of that



correspondence should be furnished concurrently to the undersigned on behalf

of Alcoa pursuant to Rule 14a-8k and SLB 14D Pursuant to Rule 14a-8j
this letter is being filed with the Commission no later than eighty 80 calendar

days before Alcoa Intends to file its definitive 2012 Proxy Materials with the

Commission

THE 2012 PROPOSAL

The 2012 Proposal requests that Alcoas Board of Directors adopt simple

majority vote standard Specifically the 2012 Proposal states

URESOLVEDI Shareholders request that our board take the steps

necessary in more diligent manner than in 2011 so that each

shareholder voting requirement in our Charter and Bylaws that calls for

greater than simple majority vote be changed to require majority of the

votes cast for and against the proposal or simple majority in

compliance with applicable laws

copy of the 2012 Proposal and supporting statement as well as any related

correspondence from the Proponent is attached to this letter as Exhibit

GROUNDS FOR EXCLUSION

We hereby respectfully request that the Staff concur in our view that the 2012

Proposal may be excluded from the 2012 Proxy Materials in reliance on Rule

14a-8i9 because it directly conflicts with proposals to be submitted by Alcoa

to shareholders at the same meeting The 2012 Proposal also may be

excluded from the 2012 Proxy Materials under Rule 14a-8i3 because it is

contrary to the Commissions proxy rules specifically Rules 14a-4a3 14a-

4b1 and 14a-9

ANALYSIS

The 2012 Proposal May be Excluded under Rule 14a-8l9 Because it

Directly Conflicts with Alcoas Proposals to be Submitted to

Shareholders at the 2012 Annual Meeting

Rule 14a-8i9 provides that shareholder proposal may be omitted from

companys proxy statement if the proposal directly conflicts with one of the



companys own proposals submitted to shareholders at the same meeting In

amending Rule 14a-8i9 the Commission clarified that it did not intend to

implythat proposals must be identical in scope or focus for the exclusion to be

available Exchange Act Release No 3440018 n.27 May 21 1998

Bac.kciround

The essential objective of the 2012 Proposal is to create majority of the votes cast

for or against standard for all shareholder voting requirements impacting Alcoa that

currently call for greater than simple majority vote The 2012 Proposal implicates

three supermajority voting requirements in Alcoas Articles of Incorporation the

Articles There are no supermajority voting provisions in Alcoas By-laws

Alcoas Board of Direcors the Board has unanimously adopted resolutions to

approve and recommend to shareholders three amendments to the Articles to replace

each of the three supermajority voting requirements in the Articles with majority of

outstanding shares standard The current supermajority provisions in the Articles

and Alcoas three proposed amendments to be presented in Alcoas 2012 Proxy

Materials Alcoas Proposals are as follows

Fair Price Protection Article Seventh of the Articles requires the

affirmative vote of not less than 80% of the votes entitled to be cast by

the holders of all the outstanding shares of voting stock voting together

as single class in order to amend or repeal or adopt provisions

inconsistent with this article This article provides that Alcoa may not

knowingly engage in any share repurchases from an interested

shareholder in excess of the fair market value of the shares without the

affirmative vote of at least majority of the outstanding shares exclusive

of those owned by the interested shareholder Alcoa intends to submit

proposal seeking an amendment to this Article Seventh to reduce the

voting requirement to require not less than 50% of shares outstanding to

amend repeal or adopt provisions inconsistent with this article

The Board unanimously adopted resolutions to replace the supermaJoiity voting requirements

in the Articles in January 2010 and Alcoa included three proposals seeking shareholder

approval of these amendments to the Articles in its proxy statement and form of proxy for its

2010 annual meeting of shareholders When the proposals did not receive the requisite

shareholder votes the Board approved including the proposals again in Alcoas proxy

statement and form of proxy
for its 2011 annual meeting of shareholders The proposals again

failed to receive the requisite number of shareholder votes The Board has approved including

the proposals in the 2012 Proxy Materials..



Director Elections Article Eighth of the Articles requires the affirmative

vote of not less than 80% of the votes which aN shareholders of the

outstanding shares of capital stock of Alcoa would be entitled to cast in

an annual election of directors voting together as single class in order

to amend or repel or adopt provisions inconsistent with this article This

article provides processes and procedures related to the Board

including the process for determining the size of the Board the

classification of directors nominations for the election of directors

removal of directors and filling vacancies on the Board Alcoa intends to

submit proposal seeking an amendment to this Article Eighth to

reduce the voting requirement to require not less than 50% of shares

outstanding to amend repeal or adopt provisions inconsistent with this

article

Removal of Directors Article Eighth A4 of the Articles provides that any

director class of directors or the entire Board may be removed from

office at any time with or without cause if the shareholders entitled to

cast at least 80% of the votes whIch all shareholders would be entitled to

cast at an annual election of directors or of such class of directors shalt

vote in favor of such removal Alcoa intends to submit proposal

seeking an amendment to this Article Eighth A4 to reduce the voting

requirement to remove directors to require at least 50% of the shares

outstanding that shareholders would be entitled to cast at an annual

election of directors

Discussion

The Staff has consistently granted no-action relief in reliance on Rule 14a-

8i9 and its predecessor Rule 14a-8c9 with respect to proposals in which

votes on both the shareholder proposal and the companys proposal could lead

to an inconsistent ambiguous or inconclusive result Indeed the Proponent

submitted substantially identical proposal in 2010 the 2011 Proposal and

the Staff confirmed that in reliance on Rule 14a-8i9 Alcoa could exclude the

2011 Proposal from its materials for the 2011 annual meeting of shareholders

in reliance on 14a.8i9 Alcoa Inc Jan 12 201

There is nothing about the 2012 Proposal that distinguishes it from the 2011

Proposal in any material respect Like the 2012 Proposal the essential

purpose of the 2011 Proposal was to create majority of the votes cast for or

against standard for all matters subject to shareholder vote that then called for

supermajority vote The 2011 Proposal implicated the same three

supermajority voting requirements contained in Alcoas Articles described



above as to which the Board had also unanimously adopted resolutions to

approve and recommend to shareholders three amendments that were identical

to Alcoas Proposals that is amendments that would have replaced each of

the three supermajonty voting requirements in the Articles with majonty of

outstanding shares standard The Staff concurred that Alcoa could exclude

the 2011 Proposal in reliance on Rule 14a-8i9 noting Alcoas representation

that the inclusion of the proposal and Alcoas proposals in Alcoas proxy

materials would present alternative and conflicting decisions fo.r shareholders

and would create the potential for inconsistent and ambiguous results if the

proposal and Alcoas proposals were approved This same problem would

exist in the 2012 Proxy Materials if the 2012 Proposal were included therein

The 2012 ProposaL clearly presents direct conflict with Alcoas Proposals

The Alcoa letter is consistent with the Staffs positions in other cases in which

shareholders have made proposals under circumstances substantially similarto

the present case See Del Monte Foods Co June 2010 concurnag

with the exclusion of shareholder proposal requesting that the company

amend its supermajority provisions and adopt majority of votes cast standard

where the company planned to submit proposals to replace its supermajority

provisions with majority of shares outstanding standard See also Caterpillar

Inc March 30 2010 Ailorgan Inc Feb 22 2010 TMAllergan The Walt

Disney Company Nov 16 2009 recon denied Dec 172009 in each case

concurring with the exclusion of shareholder proposal requesting that the

company amend its supermajority provisions to adopt majority of votes cast

standard where the company planned to issue proposals amending the same

provisions to adopt majority of votes outstanding standard

In Al/organ the Staff concurred in excluding proposal that is substantially

similarto the 2012 Proposal There the shareholder proposal requested that

the board of directors take the steps necessary so that each shareholder voting

requirement in Allergans charter and bylaws that called for greater than

majonty vote be changed to majonty of the votes cast for and against the

proposal in compliance with applicable law At the time Allergan had three

supermajority provisIons in its certificate of incorporation and none in its bylaws

In response to the shareholder proposal Allergan expressed its intent to

present proposals in its 2010 proxy materials to amend each of the three

provisions implicated by the shareholder proposal However unlike the

shareholder proposal which sought to amend these provisions to require

majority of votes cast standard Allergans proposals sought to amend the same

provisions to require majority of shares outstanding standard Allergan stated

that the inclusion of both the stareholders proposal and Allergans proposals

in Allergans proxy statement could lead to an inconsistent and ambiguous



mandate from Allergans shareholders In particular in the event of an

affirmative vote on both the shareholder proposal and Ailergans proposals the

company would be unable to determine the voting standard that its

shareholders intended to support The Staff concurred with Allergans position

and permitted exclusion of the shareholder proposal in reliance on Rule 14a-

8i9 noting Altergans representation that sutrnthing all of the proposals to

vote could result in inconsistent ambiguous or incondusive results

Much the same as the core facts of the Allergan matter Alcoas Articles include

three supermajonty vote provisions and Alcoa received shareholder proposal

requesting that the company amend these provisions to require majority of

votes cast standard Also like Allergan Alcoas Board has approved three

proposals it intends to present in the 2012 Proxy Materials to amend the three

supermajonty vote provisions in its Articles to replace them with majonty of

shares outstanding standard Consistent with the Staffs disposition of the 2011

Proposal in Alcoa as well as its reasoning in Al/organ and the other precedents

cited above Alcoa believes that the inclusion in the 2012 Proxy Materials of the

2012 Proposal calling for majority of votes cast standard and Alcoas

Proposals calling for majonty of shares outstanding standard would present

alternative and conflicting decisions for Alcoas shareholders and would create

the potential for Inconsistent ambiguous or inconclusive results if all of these

proposals were approved Alcoa would be unable to determine the voting

standard thatsharehoklers intended to support In light of this direct conflict

Alcoa respectfully submits that the 2012 Proposal is properly excludable from

the 2012 Proxy Materials in reliance on Rule 14a-8i9

The 2012 Proposal May be Excluded under Rule 14a-8Q3 Because it

Violates the Commissions Proxy Rules Specifically Rules 14a-4a3
14a-4b1 and 14a-9

Under Rule 14a-8Q3 company may exclude shareholder proposal if the

proposal or supporting statement is contrary to any of the Commissions proxy

rules or regulations As discussed herein the 2012 Proposal may be properly

excluded under Rule 14a-8i3 because it is contrary to the Commissions

proxy rules in particular Rules 14a-4aX3 and 14a-4b1

Rule 14a-4a3 provides that the form of proxy shall identify clearly and

impartially each separate matter intended to be acted upon whether or not

related to or conditioned on the approval of other matters Rule 14a-4b1

requires that the form of proxy provide means by which the shareholders are

afforded an opportunity to specify by boxes choice between approval or

disapproval of or abstention with respect to each separate matter referred to



therein as intended to be acted upon In adopting amendments to these rules

in 1992 the Commission explained that the amendments will allow

shareholders to communicate to the board of directors their views on each of

the matters put to votes and to prohibit electoral tying arrangements that

restrict shareholder voting choices on matters put before shareholders for

approval Exchange Act Release No 31326 Oct 16 1992

in connection with its proposal to amend its Articles to revise the voting

requirements of the three supermajority voting provisions at its 2010 annual

meeting of shareholders Alcoa was advised based on conversations by its

counsel with the Staff that it must separate each matter intended to be acted

upon so that shareholders could communicate their approval or disapproval of

each individual matter This was the case notwithstanding the common theme

underlying the proposed amendments the elimination of supermajority

provisions The Staff reasoned that notwithstanding this commonality each of

the supermajoaty provisions related to distinct substantive matters which are

detailed in Section above and therefore had to be presented separately in

order to ensure meaningful shareholder vote.3

We understand that in the view of the Staff shareholders could have different

views about the desirability of eliminating supermajority voting provisions in

each of these cases the repeal of fair price protection director elections and

the removal of directors Alcoa therefore unbundled its proposed amendments

to the Articles and presented them separately to permit shareholders to vote on

each matter independently in the proxy materials for its 2010 and 2011 annual

meetings of shareholders This year the Board has once again approved

unbundling Alcoas proposed amendments to the supermajority provisions of

the Articles by presenting them as three separate proposals so shareholders

can vote on each matter independently Alcoas unbundling is in contrast to the

2012 Proposal which requires shareholders to make one vote to change the

voting standards for all three distinct substantive matters

Alcoa believes that the 2012 Proposal does not adhere to the Staff guidance

discussed above and violates Rules 14a-4a3 and 14a-4b1 because it

does not separate each matter to be voted on and therefore contrary to the

Commissions intentions does not afford shareholders the opportunity to

Further in advising other corporations to unbundle certain shareholder proposals the Staff

has cited the Division of Corporation Finance September 2004 Interim Supplement to the

Manual of Publicly Available Telephone Interpretations These telephone interpretations

suggest that certain revisions to companys charter or by-laws should be unbundled under

Rule 14a-4a3 and set out as separate proposals



communicate their views on each separate matter The 2012 Proposal

requests that the Board take the steps necessary so that each shareholder

voting requirement affecting Alcoa that calls for greater than simple majority

vote be changed to majority of the votes cast However the 2012 Proposal

does not differentiate among the various provisions that currently require

greater than simple majority vote While shareholders may wish to amend the

supermajoaty voting standard for certain provisions in the Articles the same

shareholders may not wish to amend the voting standards required for certain

other provisions The 2012 Proposal does not allow shareholders to make this

choice as it requires an all or nothing decision For example shareholders may
wish to amend the supermajonty voting standard for the removal of directors

but may not wish to amend the voting standard for the repeal of fair price

protection Under the 2012 Proposal shareholders would not have the

opportunity to vote differently with respect to each of these matters

The 2012 Proposal limits shareholders voting choices by requiring shareholders

to cast one vote to amend the voting requirements for all supermajority vote

provisions despite the differingsubstantive issues raised and addressed by

each provision Alcoa therefore respectfully submits that the 2012 Proposal is

contrary to Staff guidance and violates Rules 14a-4a3 and 14a-4b1

The 2012 Proposal May be Excluded under Rule 14a4i3 Because It

Contains Materially False or MisleadIng Statements In Violation of Rule

14a-9

The 2012 Proposal may be properly excluded from the 2012 Proxy Materials

because it contains materially false or misleading statements in violation of

Rules 14a-9 and 14a-8i3 As the Staff explained in Staff Legal Bulletin No
14B Sept 15 2004 Rule 14a-8i3 permits the exclusion of all or part of

shareholder proposal if among other things the company demonstrates

objectively that factual statement contained therein is materially false or

misleading

The 2012 Proposal states in part

URESOLVED Shareholders request that our board take the steps necessary

more diligent manner than in 2011.. emphasis supplied

The Proponents statement that Alcoa did not exercise diligence to support its

own proposals to eliminate the supem ajority voting provisions is false as well

as inflammatory Alcoa did exactly what should be expected of any company in

similarcircumstances its Board approved the amendments to the Articles to



eliminate supermajorityvoting provisions and recommended those

amendments to shareholders in its 2011 proxy materials In addition in 2011

Alcoa incurred additional significant costs to obtain list of non-objecting

beneficial owners and paid for Alcoas proxy solicitor to reach out to individual

shareholders to get out the vote for the 2011 annual meeting Alcoa also

called its majorinstitutional shareholders Despite these additional efforts

support for elimination of the supermajonty voting provisions declined from

2010 to 2011 from approximately 71% of shares outstanding to approximately

70% of shares outstanding

The supporting statement for the 2012 Proposal asserts that proposal

topic won 74%-support for at our 2009 annual meeting and 95% support at our

2011 meeting This statement is materially false in suggesting that

shareholders were voting on the same proposal in 2009 as in 2011 that

majonty of votes cast was the appropnate standard for approval of elimination

of the supermajonty voting provisions and that support for elimination of the

superrnajority voting provisions had increased significantly from 2009 to201

At Alcoas 2009 annual meeting of shareholders the Proponent submitted

precatory proposal calling for the elimination of superrnajonty provisions in the

Articles and By-laws whereas at the 2011 annual meetIng shareholders

considered three separate company proposals to eliminate the supermajonty

voting provisions that address three substantively distinct matters fair price

protection director elections and director removal for cause It is false and

misleading to suggest to shareholders that they were voting on the same topic

given that the subject matter and indeed the number of proposals involved

was different

Alcoas 2011 proxy materials state that the vote must be calculated on the

basis of the number of shares outstanding in accordance with the standard set

forth in the Articles and as required under Pennsylvania law Because the

correct vote is readily calculable based on publicly available information the

2011 proxy materials state the shares outstanding and Alcoas Form 8-K filed

on May 11 2011 reports the voting results it is clear that the Proponent chose

to ignore the correct voting standard and apply his own standard to arrive at

95% approval figure These misstatements are intentional and made with

reckless disregard for the facts misstatement of this nature is clearly

material since it could have significant influence on shareholder views about

the 2012 Proposal

The Proponents later statement that this proposal topic won from 74% to 88%

support at Alcoa and other companies is likewise false and misleading or so



vague as to be false and misleading If On the one hand the Proponent is

referring to the 2011 voting results the statement is simply false since the

voting results for each of the three company proposals in 2011 were below the

low end of that range If on the other hand the Proponent is retemng to the

original shareholder proposal in 2009 the statement is so vague as to be

misleading since the Proponent does not clarify that the 2009 proposal was

distinct from Alcoas proposals in 2011

Alcoa also submits that the Proponenrs statement that this proposal topic was

incredibly not adopted in spite of our overwhelming support is materially

misleading Clearly the proposal topic did not attract uoverwhelmlng support

The vote on each of the three amendments at the 2011 annual meeting fell

more than percentage points Short of shareholder approval Numerous

shareholders affirmatively voted against the amendments recommended by

Alcoas Board ranging from 29 milhon to more than 32 million and it is

patently misleading for the Proponent to suggest otherwise

Finally and again with reckless disregard for publicly available facts the

Proponent asserts that Mr Stanley ONeal is member of Alcoas

Compensation and Benefits Committee As has been disclosed by Alcoa in its

proxy statements Mr ONeal has never served on the Compensation and

Benefits Committee since his election to the Alcoa Board in 2008

In short the Proponents supporting statement is so riddled with intentionally

false and misleading statements that it constitutes an abuse of the shareholder

proposal process Alcoa submits that the 2012 Proposal is subject to exclusion

from the 2012 Proxy Materials in reliance on Rule 14a-8i3 because it

violates Rule 14a-9s prohibition against materially false or misleading

statements

Based on the foregoing Alcoa respectfully requests that the Staff concur that it

will take no action if Alcoa excludes the 2012 Proposal from its 2012 Proxy

Materials

10



Please direct any questions or comments regarding this request to the

undersigned at Alcoa Inc 390 Park Avenue New York New York 10022 telephone

212 836 2888 fax 703 738 2457 email do naLdabnevcaIcoa.com and thank you

for your consideration

Very truIyours

Donna Dabney

Enclosures

Mr Kenneth Steiner with enclosures

do John Chevedden

Ii



EXHIBIT

Proposal Supporting Statement and Related Correspondence
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Kenneth Steiner

FISMA 0MB Memorandum M-07-16

Mr Klaus-Christian Kleinfdd

Chairman of the Board

Alcoa 1nc AA
201 Isabella St

Pittsburgh PA 15212

Phone 412 553-4545

Fax 412 553-4498

FX 212-836-2807

Dear Mr Kleinfeld

submit my attached Rule 14a-8 proposal in support of the long-term performance of our

company My proposal is for the next annual shareholder meeting will meet Rule 4a-8

requirements including the continuous ownership of the required stock value until after the date

of the respective shareholder meeting My submitted format with the shareholder-supplied

emphasis is intended to be used for definitive proxy publication This is my proxy for John

Chevedden and/or his designee to forward this Rule 14a-8 proposal to the company and to act on

my behalf regarding this Rule 14a-8 proposal and/or modification of it fbi the forthcoming

shareholder meeting before during and after the forthcoming shareholder meeting Please direct

all future communications regarding my rule 14a-8 proposal to John Cheveddert

FISMA 0MB Memorandum M-07-16

to facilitate prompt and verifiable conununications Please identttS this proposa as my proposal

This letter does not cover proposals that are not rule 14a-8 proposals This letter does not grant

the power to vote

Your consideration and the consideration of the Board of Directors is appreciated in support of

the long-term performance of our company Please acknowledge receipt of my proposal

promptly by email
FISMA 0MB Memorandum M-07-16

Sincerely

/1
Kenneth St er Date

cc Donna Dabney donna.dabney@alcoa.com

Vice Presidcnt Secretary

Mansi Arora Mansi.Aroraalcoa.com
FX 412-553-4180



fAA Rule 14a4 Proposal November 2011

Adopt Simple Majority Vote

Shareholders request that our board take the steps necessary in more diligent manner than in

2011 so that each shareholder voting requirement our charter and bylaws that calls for

greater than simple majority vote be changed to require majority of the votes cast for and

against the proposal or simple majority in compliance with applicable laws This includes

special solicitation focused to obtain the necessary votes This special solicitation should at least

be equal to the 2011 special solicitation our management conducted urging us to support their

own executive pay

This proposal topic won 74%-support for at our 2009 annual meeting and 95% support at our

2011 annual meeting However our overwhelming 95%-support did not equal our archaic rule for

an 80%-vote of all shares outstanding Thus this proposal topic was incredibly not adopted in

spite of our overwhelming support

One could say that our management sabotaged its 2011 proposal on this topic Our management

spent our money to send out 2011 special sohcitation urging us to support their executive pay

This special solicitation could have easily included few words askmg shareholders to support

this simple majority vote topic but it blatantly did not

This proposal topic won from 74% to 88% support at Weyerhaeuser Alcoa Waste Management

Goldman Sadis FirstEnergy McGraw-Hill and Macys The proponents of these proposals

included William Steiner and James McRitchie

The merit of this enhanced Simple Majority Vote proposal should also be considered in the

context of the opportunity for additional improvement our companys 2011 reported corporate

governance status in order to more fully realize our companys potential

The Corporate Library FCLwww.thcco poratelibrary.com1 an independent investment research

firmrated our company High Concern in executive pay with $13 million for our CEO Klaus

Kleinfeld Mr Kleinfeld could obtain $25miflion in the event of change in controL CEO pay

was only 53% incentive-based Our one-year performance period for executive pay was the

antithesis of the intended nature of long-term equity awards

Directors Stanley ONeal former CEO of Merrill Lynch with $160 million Merrill Lynch

golden parachute arid Patricia Russo former CEO of Lucent were from compames not known

for their executive pay restraint and made up 50% of the membership for our Executive Pay

Committee Mr ONeal received our highest negative votes 25%

Judith Gueron had 23-years long tenure independence concern which potentially
made her the

least independent director to serve as our Lead Director

Wc had no shareholder right to elect each director annually no right to act by written consent or

to call special meeting no cumulative voting and no independent Board Chairman

Please encourage our board to respond positively to this proposal to initiate the improved

governance we deserve Adopt Simple Majority Vote Yes on



Notes

FISMA 0MB Memorandum M-07-16

Please note that the title of the proposal is part of the proposaL

Number to be assigned by the company

This proposal is believed to conform with Stall Legal Bulletin No 14B CF September 15

2004 including emphasis added

Accordingly going forward we believe that it would not be appropriate for

companies to exclude supporting statement language and/or an entire proposal in

reliance on rule 14a-8i3 in the following circumstances

the company objects to factual assertions because they are not supported

the company objects to factual assertions that while not matenally false or

misleading may be disputed or countered

the company objects to factual assertions because those assertions may be

interpreted by shareholders In manner that is unfavorable to the company its

directors or Its officers and/or

the company objects to statements because they represent the opinion of the

shareholder proponent or referenced source but the statements are not

identified specifically as such

We believe that It Is appropriate under rule 14a-8 fw companies to address

these objections In their statements of opposition

See also Sun Microsystems Inc July 21 2O0S
Stock will be held until after the annual meeting and the proposal will be presented at the annual

meeting Please acknowledge this proposal promptly by email FISMA 0MB Memorandum M-07-1



Mcoa
390 Pat Avenue

New Yod NW YOrk 10022 USA

ALCOA nnaDebn
We Seacoo Gomance cou

November10 2011

WA OVERNIGHT MAIL AND EMAIL

John Chevedden

FISMA 0MB Memorandum M-07-1

Dear Mr Cheveciden

am writing on behalf of Alcoa Inc the Company Which received on

November 2011 the shareholder proposal you submitted on behalf of Kenneth

Steiner entitled Adopt Simple Majority Vote for consideration at the Companys

2012 Annual Meeting of Shareholders the Proposal The cover letter

accompanying the Proposal Indicates that communications regarding the Proposal

should be directed to your attention

The Proposal contains certain procedural deficiencies which Securities and

Exchange Commission SEC regulations require usto bring to Mr Steiners

attention Rule 14a-8b under the Securities Exchange Act of 1934 as amended

pravidesthat shareholder proponents must submit sufficient proof of their continuous

ownership of at least $2000 in market value or 1% of companys shares entitled to

vote on the proposal for at least one year as of the date the shareholder proposal was

submitted To date we have not received proof that Mr Steiner has satisfied Rule

14a-8s ownership requirements as of thedate that the Proposal was submitted to the

Company

To remedy this defect Mr Steiner must submit sufficient proof of his

ownership of the requisite number of Company shares As explained In Rule 14a.-8b

sufficient proof may be in the form of

written statement from the record holder of Mr Steiners shares

usually broker or bank verifying that as of the date the Proposal was



Mr John Chevedden

Page

submitted Mr Steiner continuously held the requisite number of Company

sharesfor at least Ofle year or

if Mr Steiner has filed with the SEC Schedule 130 Schedule 13G Form

Form or Form or amendments to those documents or updated forms

reflecting his ownership of the ri ulsite number of Company shares as of

or before the date on which the one-year eligibility period begins copy of

the schedule and/or form and any subsequent amendments reporting

change In the ownership level and written statement that Mr Stainer

continuously held the requisite number of Company shares for the one-

year period

The Division of Corporation Finance Securities and Exchange Commission Staff

Legal Bulletin No 14F CF dated October 18 2011 provides that Mr Steiner must

obtain proof of ownership from Depository Trust CompanyDTC participant

copy of this Staff legal Bulletin Is attached for reference

The SECS rules require that any response to this letter be postmarked or

transmitted electronically no later than 14 caLendar days from the date you receive

this letter Please address any response to me at Alcoa Inc 390 Park Avenue New

York NY 10022-4608 Alternatively you may transmit any response by facsimile to me

at 703 738 2457

If you have any questions with respect to the foregoing please feel free to

contact me at 212 836-2688 For your reference also enclose copy of Rule 14a-8

Sincerely

Donna Dabney

cc Kenneth Steiner

Enclosures



Rule 14a8 Proposals of Security Holders

This seodon addresses whefl cOmpany must Include eltereholl 3pfcpostl Inks proxy temant dad identhr the proposal
In bun ci

proxy when lb comholdsan annual or special oteeling of sbWaiddsL In $uwimety In order to have your reholder proposal Included

on companys proxy cOrd dad inctoded along with any supporting stalemeflt tulle proxy st5temeu you must be eligible end blow Certain

procedures Under few specilic dtcumstences the company Is pmdeed to eadude your proposaL btya iubm$nQis reasons to live

Cornaisalur We ehuclured this seclion in question-and answer tomes 50 that it Is eaahe lii understand The references to you are to

sharehal4er seeldnV to aubn lb proposal

Question VThM Is propceI liarehalder proixreal Is your re nerrdon or mqrement that the company end/or lb

board of tlieclors iske solon which you kttand lopreseuli at meeting of the companys shared Your proposal shoritd

slate as deadyas possible
live course of solon that you believe the cornsny ihauld 530w II your proposal Is placed on the

companys proxy
card lbs company must also provide In the bum ci proxy means bar shareholders to spedty try boxes

cholca between approval or disapproval or abserrelout Unless otherwise Incated the proposal es used in this sedan

refers both to your proposal dad to your corresponding statement In Support of your proposal any

Question Who is eligible to ubunlt proposal and how do demonstrate to live company ites am

In nuder Ia beelIglbIs to stbmft proposal you must have continuously held at least $2000 In madiet value or

1.01 lIre companjs tees Ontilied to be voted on lIre proposal at the meeting 1w at least one year by the

date you siturk the proposal You mist continue to hold IltosS securities through the dart of lire sterling

II you era the nrgisleied holder at your sectnittltL which means that your neme appears to the companys records

as shareholder the company our verIly your eglbWty on Its mar although you wit slit have to prorrida the

company wIth wrItten statement that you Intend to continue to hold the securities through the date of tire meeting

of aretmolder However If like many shareholders you are not registered holder lIre company likely does not

know that you are shareholder or how many shares you own hr this case at lire time you submit your

proposal you must prove your ebglbthy to the company in one of two wsy

The sox way Is to submIt to the company written statement from the reccrd holder of your securities

usuey broker cc bank vadlying that at the time you sUbrmed your proposal you continuously held

the securities for at least one year You must also Include your awn written statement drab you intend to

continue to Irold the securities through lbs date of the meeting 01 shareholders or

The second way to prove ownership applies only If you have lied Sdredtlie 130 Schedule 13r3 Form

Form and/or Form ar 53 those doctanents or updated borers re5ednp your

ownethip of the shares as of or before the date an which the one-year eligibuTity period begins If you

have lied one these documents with lire StiC you may demonstrate yam IIgibllity by sutrnfttlng to

the company



copy 01 the acheths andFor tone and any euaqn nandmetas ceothg ctn95

In your ownersalp tsval

Your wt0ten talement that you condnuoisty held the requIred number of $hmee for one

year pedod asoIfrie date ot the atatement and

Your wttten statement that you intend so conthius cwwatilp of the iberes taou9h the date

of the panys annual or apedut meeth

QuestIon How ay pmpoaets mpy subrnIt Each sherehotdet may tbndt no more one preposat to company for

maethQ

Ovealon How lonq cn my prepoest be The propoaat kduia anY accompanytnfi sttpontng statement may nat eoeed

500 wOedL

on What Is deeatne to sithrtining

If you Ne njainQ your pmposal for the companys annual meetnq you con ii most the dead5ne in

lest years proxy statement However 110 company ód not hold an annual m.edfl last year or has changed the

date of te meeting tar year more than 30 days from test years meetIng you con tusy nd deedale In

one of Uie companys qumlaity epmt$ on Form 10- or lQ-QSf or hi shareholder fepo.tl of kwestmem

companIes under Re 31 oI0 tnvasinient Company Act of 1640 EdItors noIe ThIs sactIon was

radealgnated as Rule 3Oe-t See 66 FR 3734 3759 Jan 16 200tj In order to avrAd ceroreIw shereddeis

should theIr roposals by means inctedng etedmntc means that permIt them to prone the date of de$very

The deerthne Is calculated hi the foaneIng manner It the proposal Is submitted for regaltety sdiadt5ed annual

mleteç The proposal must be racalved at the pany prbtdp z5ctalve ostees not lees than T20 catenrle

days bakes the date of the companys proxy statement released to shareholders In connectIon wIth the pnntoua

years annual meetg However It the company dId not hcld en annual meetIng the pret4ous year or If the Oats at

lids years annual meetIng has been changed by morn than 30 days from the date oldie pretous years meting

then Oreratne Is reesonedu dine bewe the nnmpany betne to prInt and sends te pnhry muasdate

II you are srthridblng your proposal for meadog 01 sharelrclders other than raqrdady scheduled annual meedng

the deadane Is ennatte tIme babe the company beginS to prht and sands Its proxy .ntertals

QuestIon Er What itt tail to blow one at the etIgibSity or proo.durel reqrlrernens .xahind hi answers to QuestIons through

4otliiIs sectIon

me company may eicctude your proposat but ocy aker it ha nodSed you of the problem and you heve failed

adequStely to correct It WttPi 14 calendar days of receIvIng your propoSal the company must nodly you In wrItIng

01 any procesal or eSglbility desderrcies as wee as of 11 tIm frame ke
your rsoriee Yore response nuirri be

porttmartd or bansniitted alec onlcaity no later OtSe 14 days from the date you reced the comlatmys

nobhcatton company need not proxtde you such nodee 01 deftdency lithe denty cannot be reotaciled



such saW you lell to sutrnit proposal If companys properly deterttIned deeritne Vii 510n4s to

exclude the prepoesi It wit later have to tneke stürtiu..n under Role 14-tI end provide you with con rarder

QuestIon 10 below Rule t4-a

you 15 in your probase to bold tIre rierÆred rissear of secodIf as through Vi dete of Vie nawting of

shet.oldars Vatri the wit bi peatd to asdude at 01 your proposals from proxy materIals for any

meetIng held In the follosig teo calender years

Quewion Who has tIre btadsn 01 pessusding tIre Comntiselcn or its Sal VrsI my pqopcaat can tre esdudad capI as

otherwIse naIad the bradin Is on Vie to demonstrate that Is ered to exclude proposal

QuestIon Must appear perona4 at Vie shareholders meeting to present the proposal

Either you or your rapreesrautive wi Is que$ed under sIsta law ptes the propoba on ya baIwif ariaS

attend the meetIng to present the prcpoa Vflrether you nd Via meeting yourself or sand quelled

representative to th meeting Sr your place you should malte sur that you or your representative follow tIre

proper statS tsw procedures Si eeear5ng the meetIng and/cr preeutIng your proposal

the company hs Its shareholder meetIng Si whole or In pad vie electronic meda and the company pentats

you or your tepfeaenlare ID present your proposal vie such merSa then you may appeer through tecIfO mactIe

rether thSn travailtig to tIle meeting to appear In person

you or your quelled represareave 1511 to appear and present tIre proposal wloI good cause Vie .wt

wit be permitted to oxdude all at your proposals horn Its prosy materials Si any bald in the 1rdng two

calendar years

Question If hve compiled wIth Vie procedural raqtemess on what other baSes may company rely 10 exclude my

Improper under state tarn if lb proposal Is not proper subject for action by shareholders under the laws of the

of the companys organIzatIon

itotato paragraph

an the subject matw scene proposals are not considered proper under stale lsw if they would be

binding on the company It approved try shareholders In our experience most proposals that sie cast as

recommendations or requens that Via board of ecldrs lake spedled action are proper under state law

Accorutngly we v.45 sasrsne that proposal drefred as recommendation or SUQVe1Si0 is proper unless the

compen domon1 otherwise



ViolatIon of lam lithe proposal would If imlemsnsod cause the ccncwy to violate any lufederal or balgo

law to which If Is subject

NOW to puragrdt X4 We oct spely this basis lot ecslon to permIt mictoslon 01 preposal on grounds

that If would 4015W balgn law If coraplence wthe foreign few could tst in iolaIfon any state or federal

Vtdedon of prosy nies lithe proposal Os soppoiting at5Wmar is contrary to soy cithe Commissions prcaty tulsa

inctdto Rule 14-9 wIdth profithIb motedifly flse or wdsteatng 5Wbanerts in prosy eoticlng tn5WflatS

Personal gdeance spedal Interest If proposal relates to the redress of prsonl Cisim Or gdvantO against

lila company or any other person or If it ts designed to resuft Inc benefti so you or so further personal inter

whIch Is not shared Dy the other shareholders at Irge

Ralesance If the proposal OWtes so opesaIfons wIdth accoUnt for less than percent
of the comperrys

assets at the end of la moat recent wal year and tot less then pslcent of Its net earning sand gtvse sales lot

Its moat recent fiscal year and Is not otherwise sigralIcanIfy related the companys businesS

Absence ci pier/authorIty If the company would tech the or cuthodry torplarnant the proposal

Management functions If the proposal deals with matter rela%g so the companys ottery tiusinesa operations

Relates to election If the proposal riletas to nomination or en election for membership on the companys board

of ithectors or analogous goernlng body ova procedure fur such norviatlon or election

Consicts with potys proposal If the proposal deecty conItcIs 4th one 01 the npanys cane prOposals to be

submitted to shareholders 51 the same m.dng

Note to paragraph l9

Note to paragraph companys sul3rnluiOn to the Commission under this section should spedly the points

of conllkt wIth the companys proposal



10 SubstontisSy lmplemsnledr It the company lies .Iteedy sutatendelly Ileplemerited the proposeb

Oupllcetioni If Itt proposal subetama1 thakat.s anisber proposal previoceiyted to the company by

arlef p....f that be taduded Itt the comr/s prosy matoiWs the ssrt meedflgr

Resubmisilons If it proposal deeds with substantially thU same sut4ed nt as another pro%Cal or proposals

that has or have beast previously InCluded In Ut camp.ns proxy medesbes withIn the precedIng calendar years

Colapasty may exClude It from proxy msteriCls for any meednp held wIthin calsn seers ci the last tsne It

was Included If the proposal recelsedt

Less Un3 at tire vote If proposed once within th pracedsg calender yeers

Less than 6Z of the isle on ha last subaitsalon to aharloldeA It proposed twice previously wter tire

precedIng 5calen.r yearsr or

Less than 101 ci the vote on its lest Submission elimabaidars ft proposed or more

previousty wIthin the precedeiç calender yeers arid

Spadite amount 01 dIildnds If the proposal relalas to specie amounts of cash or stock dividends

Question lOr What procedures awed the company roItow If It wends to exclude my proposal

If the company Intends to exclude proposal from It prosy mtWs ft must 1k Its reason with the Commission

no than 80 calender days below It toss Its dantove proxy statement and bin ci proxy v.4th lIt Commission

The company must Slmuitenecualy provide you with copy cliii submission Tb Commission lalt may permit Pie

company to tasks submission later then 60 days bebe the company toes Its detoltive proxy stebenent arid

bin of proxy the company dearcrrales Qood cause for missing ire deadre

The company must Se six paper copies of lIre foflcwing

The

It An explanation of why the company believes that It may exclude the proposal which should If possihie

refer to the most recant sccable autholy such as prior Ofilsiort letters Issued under the rtrl end

51 supportIng opinion at cotnsei when such reasons are based on messrs of stat or forsipo raw

It Question fl May subast my own scatemena to the Commission responding to the companys arguments

Yes you may submIt nespowe is It is not required You ahost bylo submIt arty response to us slOts opy to tIre

company as soon as possible sitar the company mattes Its submission This Way th Vommisslon tilt wIt have time to

consider fully your submission before it Issues Its response You should sutsilil si paper copies ci your response



Qussion 12 tithe kxluoea my slueshaider proposal In Its proxy teStenlats witot tvrleonaiun about me mad It

Include oo ruSh tine isall

The ccrnpernya prosy
stelensend mrssst hx$ur yew esune and eess as weti as tine number uP time companyS

vwhng ascudies that you hold However instead dl ptovldemg that ittlOrmaib the company may Instead Include

that It wit provide the Llurmat to Shsusiddsrs prompiy upon receiving an oral or wrllitn request

Th Is not responsible to inn ccntanÆ of yew proposal or suppantnq statement

me QuasSan 134 What con do It tits company indudes In Its proxy asiernent reasons wIny It Is ahefeltaklers should not

vote In lever oP my proposal and sagnee with some aPis statemeb

The company may sect to Include it Its proxy statement reasons why It behaves shareholders Should vote

yew proposal The company Is showed to make arguments radading is own paint of Mw vst as you may

express your men point of view in yont proposals suppo4ug .tstemei

titer If you behave ihat the companys apposition to your proposal ohs matetisly tetse or ntieding

spawns that may violate ma anti- baud ntis Rui 14-9 you should puvmaiy send to the CommtsIofl sad

..psuny Inner exptairng ins reasons to your vIew stoop wilt copy me companys teelanuses

oppolnp your proposal To the saterti pose your Ie5 Should Indude spedita Inc krmation demonti3g

tine Inecentrecy ci the companys ms Tsite pennising you may wlsh to by to wodr out your ditterancea wilt the

company by yoursmi batons contacting the Cutnodmican sad

We requite the company tosend you copy of is statements opposing you pragosil bolete sends its prosy

materIals so that you may bring to ow attarsion any materially ials or nteleadinq stalenneds under ins fgioslng

our no-action response requires that you mneke fevislons to your proposal or supporting statement as

condition to requiting the company to Include Kin is proxy materials then line company must provide

you with copy dl Its opposition statements no later than calender days sItar the company receives

copy of your revIsed propoaittr Or

In .1 other case the company roust provide you ruSh copy of opposition
sitoamenis no later than

30 calen days before to toes denlSve copies of is proxy steterneril and form of proxy under Rule
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Home Prevbus Page

U.S Securities and Exchange Commission

Division of Corporation Finance

Securities and Exchange Commission

Shareholder Proposals

Staff Legal Bulletin No 14F CE

Action Publication of CF Staff Legal Bulletin

tate October 18 2011

Summary This staff legal bulletin provides information for companies and

siarehoiders regarding Rule 14a-8 under the Securities Exchange Act of

1934

Supplementary Information The statements in this bulletin represent

the views of the Division of Corporation Finance the Division This

bulletin is not rule reguiatIon or statement of the Securities and

Exchange commission the Commission Further the Commission has

neither approved nor disapproved its content

Contacts For further information please contact the Divisions Office of

Chief Gounsel by calling 202 551-3500 or by submitting web-based

request form at https //ttssecgov/cgi-bin/corpjin.interpretiVe

/L The purpose of this bulletin

This bulletin is part of continuing effort by the Division to provide

guidance on important issues arising under Exchange Act Rule 14a-8

peciflcally this bulletin contains information regarding

Brokers and banks that constitute record holders under Rule 14a-8

b2i for purposes of verifying whether beneficial owner is

eligible to submit pro posat under Rule 14a-8

Common errors shareholders can avoid when submitting proof of

ownership to companies

The submission of revised proposals

Procedures for withdrawing no-action requests regarding proposals

submitted by multiple proponents and

The Divisions new process for transmitting Rule 14a-8 no-action

responses by ema1

You can find additional guidance regarding Rule 14a-8 in the following

buliebns that are eiailable on the Commsson website SL

http/see gov/interps.iegafcfslh 4fhtm lO25/20l
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No 14A SLB No 14B SLB No 14C SLB No 14D and SLB No 14

The types of brokers and banks that constitute record holders

under Rule 14a-8b2l for purposes of veilfying whether

beneficial owner is eligible to submit proposal under Rule 14a-8

Eligibility tO submit proposal under Rule 14a-8

To be eligible to submit shareholder proposal shareholder must have

continuously held at least $2000 In market value or 1% of the companys

secwities entitled to be voted on the proposal at the shareholder meeting

for at least one year as of the date the shareholder subml the proposal

The shareholder must also continue to hold the required amount of

securities through the date of the meeting and must provide the company

with written statement of intent to do so

The steps that shareholder must take to verify his or her eligibility to

submit proposal depend on how the shareholder owns the securities

There are two types of security holders In the U.S registered owners and

beneficial owners Registered owners have direct relationshlp with the

issuer because their ownership of shares is listed on the records maintained

by the issuer or Its transfer agent If shareholder Is registered owner

the company can Independently confirm that the shareholders holdings

satisfy Rule 14a-8bys eligIbility requirement

The vast majority of Investors in shares Issued by U.S companies

however are beneficial owners whlth means that they hold their securities

in bookentry form through securities Intermediary such as broker or

bank Beneficial owners are sometimes referred to as street name

holders Rule 14a-8b2Q provides that beneficial owner can provide

proof of ownership to support his or her eligibility to submit proposal by

submitting written statement from the record holder of tthe securities

usually broker or bank verifying that at the time the proposal was

submitted the shareholder held the required amount of securities

continuously for at least one year

The role of the Depository Trust Company

Most large U.S brokers and banks deposit their customers securities with

and hold those securities through the DeposItory Trust Company DTc
registered clearing agency acting as securities depository Such brokers

and banks are often referred to as participants in DTC The names of

these DTC participants however do not appear as the registered owners of

the securities deposited with DTC on the lIst of shareholders maintained by

the company or more typically by its transfer agent Rather OTCs

nominee Cede Co appears on the shareholder list as the sole registered

owner of securities deposited with DTC by the DTC participants company

can request from DTC securities position listing as of specified date

which Identifies the DTC participants having position In the companys

securities and the number of securitIes held by each DTC participant on that

date

Brokers and banks that constitute record holders under Rule

14a-8b2Q for purposes of verifying whether beneficial

owner Is eligible to submit proposal under Rule 14a-Bhtp 1O/2$i201
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In The Ha/n Celestial Group Iac Oct 2008 we took the position that

an introducing broker could be considered .a record holder for purposes of

Rule 14a-8b2i An Introducing broker is broker that engages in sales

and other actMtles invoMng customer contact such as opening customer

accounts and accepting customer orders but Is not permitted to maintain

custody of customer funds and securities Instead an introducing broker

engages another broker known as clearing broker to hold custody of

dient funds and securities to clear and execute customer trades and to

handle other functions such as Issuing confirmations of customer trades and

customer account statements Clearing brokers generaHy are alt

participants Introducing brokers generally are not As Introducing brokers

generally are not DTC participants and therefore typically do not appear on

Olts securities position listing Haiti Celestial has required companies to

accept proof of ownership letters from brokers In cases where unlike the

positions of registered owners and brokers and banks that are DTC

participants the company is unable to verify the positions against its own

or its transfer agents records or against DTCs securities position listing

In light of questions we hae received following two recent court cases

relating to proof of ownership under Rule 14a-82 and In light of the

Commissions discussion of registered and beneficial owners in the Proxy

Mechanics Concept Release we have reconsidered our views as to what

types of brokers and banks should be considered record holders under

Rule 14a-8b2i Because of the transparency of DTC particIpants

positions in companys securities we will take the view going forward

that for Rule 14a-8b2i be

vºdis As

result we will no longer follow Haiti celestial

We believe that taking this approach as to who constitutes record

holder for purposes of Rule 14a-8b2i will provide greater certainty to

beneficial owners and companies We also note that this approach is

consistent with Exchange Act Rule 12g5-1 arid 1988 staff no-actiOn letter

addressing that ruIe under which brokers and banks that are DIC

participants are considered to be the record holders of securities on deposit

with DTC when calculating the number of record holders for purposes of

Sections 12g and 15d of the Exchange Act

Companies have occasionally expressed the view that because DTCs

nominee Cede Co appears on the shareholder list as the sate registered

owner of securities deposited with DTC by the DTC participants only DTC or

Cede Co should be viewed as the record holder of the securities held

on deposit at DTC for purposes of Rule 14a-8b2i We have never

interpreted the rule to require shareholder to obtain proof of ownership

letter from DTC or Cede Co and nothing In this guidance should be

construed as changing that view

How can shareholder determine whether his or her broker or bank is

DTC participant

Shareholders and companies can confirm whether particular broker or

bank Is DTC participant by chect1ng OTCc participant list which is

currently available on the Internet at

ft.....n/dthfm

http/fscc.gov/interps/lcgai/cfslbl 4f.htm 10/25/2011
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What if sharehdlderrs broker or bank is not on DTCs participant list

The shareholder will need to obtain proof of ownership from the DTC

participant through which the securities are held The shareholder

should be able to find out who this DTC participant is by asking the

shareholders broker or bankft

If the DTC participant knows the shareholders broker or banks

holdings but does not know the shareholders holdings shareholder

could satisfy Rule 14a-8b2t by obtaining and submitting two proof

of ownership statements verifying that at the time the proposal was

submitted the required amount of securities were continuously held for

at least one year one from the shareholders broker or bank

confirming the shareholders ownership and the other from the DTC

participant confirming the broker or banks ownership

Hawwiil the staff process no-action requests that argue for exclusion on

the baJs that the shareholders proof of ownershfp is nUt from aDTC
participant

The staff will grant no-action relief to company on the basis that the

shareholders proof of ownership Is not from DTC participant only if

the companys notice of defect describes the required proof of

ownership in manner that is consistent with the guidance contained In

this bulletin Under Pule 14a-8f1 the shareholder will have an

opportunity to obtain the requisite proof of ownership after receiving the

notice of defect

Common errors shareholders can avoid when submitting proof of

ownership to companies

In this section we describe two common errors shareholders make when

submitting proof of ownership for purposes of Rule 14a-8b2 and we

provide guidance on how to avoid these errors

First Rule 14a-8b requires shareholder to provide proof of ownership

that he or she has conttnuousiy held at least $2000 in market value or

1% of the companys securities entitled to be voted on the proposal at the

meeting for at least one year by the date you submit the

proopsar emphasis added We note that many proof of ownership

letters do not satisfy this requirement because they do not venfy the

shareholders beneficial ownership for the entire one-year period preceding

and including the date the proposal is submitted In some cases the letter

speaks as of date before the date the proposal is submitted thereby

leaving gap between the date of the verification and the date the proposal

is submitted In other cases the letter speaks as of date after the date

the proposal was submitted but covers period of only one year thus

failing to verify the shareholders beneficial ownership over the required full

one-year period preceding the date of the proposals submission

Second many letters fail to confirm continuous ownership of the securities

This can occur when broker or bank submits letter that confirms the

shareholders beneficial ownership only as of specified date but omits any

htp/isec.gov/interps/legal/cfslbl4f.htm
10/25/2011
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reference to continuous ownership far one-year period

We recognize that the requirements of Rule 14a-8b are highly prescriptive

and can cause Inconvenience for shareholders when submitting proposals

Although our administration of Rule 14a-8b is constrained by the terms of

the rule we believe that shareholders can avoid the two errors highlighted

above by arranging to have their broker or bank provide the required

verification of ownership as of the date they plan to submit the proposal

using the following format

QtteprppQSalJ sgbfnltted tnarne.otsbareholder

held least one year Enumber

of.secudtsMieS company namel osecutIesJ

As discussed above shareholder may also need to provide separate

written statement from the DTC participant through which the shareholders

securities are held if the shareholders broker or bank is not DTC

participant

The submission of revised proposals

On occasion shareholder will revise proposal after submitting it to

company This sectIon addresses questions we have received regarding

revisions to proposal or supporting statement

shareholder submits timely proposal The shareholder then

submits revised proposal before the cómpanysdeadltne for

receiving proposals Must the company accept the revisions

Yes In this situation we believe the revised proposal serves as

replacement of the initial proposal By submitting revised proposal the

shareholder has effectively withdrawn the Initial proposal Therefore the

shareholder is not in violation of the one-proposal limitation in Rule 14a-8

c.U If the company Intends to submit no-action request it must do so

with respect to the revised proposal

We recognize that in Question and Answer E.2 of SLB No 14 we indicated

that if shareholder makes revisions to proposal before the company
submits its no-action request the company can choose whether to accept

the revisions However this guidance has led some companies to believe

that in cases where shareholders attempt to make changes to an initial

proposal the company is free to ignore such revisions even if the revised

proposal is submitted before the companys deadline for receiving

shareholder proposals We are revising our guidance on this Issue to make

clear that company may not ignore revised proposal in this situation

shareholder submitsa timely pjoposa.AthedeadUfleftr
receiving prop revfd proposal

Must the company accept the revisions

No If shareholder submits revisions to proposal after the deadline for

receiving proposals under Rule 14a-8e the company is not rquire tQ

accept the revisions However if the company does not accept the

revisions it must treat the revised proposal as second proposal and

http/sec.gov/interps/Iegalicfslb 4f.htrn 10/25/2011
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submit notice stating its Intention to exclude the revised proposal as

required by Rule 14a8j The companys notice may cite Rule 14a-8e as

the reason for excluding the revised proposal If the company does not

accept the revisions and intends to exclude the initial proposal it would

also need to submit its reasons for excluding the Initial proposal

II shareholder submits revIsed proposal as of which date

must the shareholder prove his or her share ownership

shareholder must prove ownership as of the date the original proposal is

submitted When the Commission has discussed revisions to proposals It

has not suggested that revision triggers requirement to provide proof of

ownership second time As outlined In Rule 14a-8b proving ownership

Includes providing written statement that the shareholder intends to

continue to hold the securities through the date of the shareholder meeting

Rule 14a4f2 provides that If the shareholder fails in or her

promise to hold the required number of securities through the date of the

meeting of shareholders then the company will be permitted to exclude all

of same shareholders proposals from its proxy materials for any

meeting held in the following two calendar years With these provisions in

mind we do not interpret Rule 14a8 as requiring additional proof of

ownership when shareholder submits revised proposai

Procedures for withdrawlig no-action requests for proposals

submitted by multiple proponents

We have previously addressed the requirements for withdrawing Rule

14a-8 no-action request in SIB Nos 14 and 14C SIB No 14 notes that

company should include with withdrawal letter documentation

demonstrattng that shareholder has withdrawn the proposal In cases

where proposal submitted by multiple shareholders Is withdrawn SIB No

14C states that if each shareholder has designated lead individual to act

on its behalf and the company Is able to demonstrate that the individual is

authorized to act on behalf of all of the proponents the company need only

provide letter from that lead Individual Indicating that the lead Individual

is withdrawing the proposal on behalf of all of the proponents

Because there is no relief granted by the staff In cases where no-action

request Is withdrawn following the withdrawal of the related proposal we

recognize that the threshold for wlthdrawirg no-action request need not

be overly burdensome Going forward we will process withdrawal request

if the company provides letter from the lead filer that includes

representation that the lead filer is authorized to withdraw the proposal on

behalf of each proponent identified in the companys na-action request

Use of email to transmit our Rule 14a-H no-action responses to

companies and proponents

To date the Division has transmItted copies of our Rule 14a-8 no-action

responses Including copIes of the correspondence we have received in

connection with such requests by U.S mall to companies and proponents

We also post our response and the related correspondence to the

CommissIons website shortly after Issuance of our response

In order to accelerate delivery of staff responses to companies and

http.//scc.gov/interpsilegalicfslbl4f.htm
10i25/2011
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proponents and to reduce our copying and postage costs going forward

we intend to transmit our Rule 14a-8 no-action responses by ernall to

companies and proponents We therefore encourage both companies and

pToponents to include email cont3ct information in any correspondence to

each other and to us We will use U.S malt to transmit our no-action

response to any company or proponent for which we do not have email

contact Information

GIven the availability of our responses and the rejated correspondence on

the Commissions website and the requirement under Rule 14a-8 for

companies and proponents to copy each other on correspondence

submitted to the Commission we believe It Is unnecessary to transmit

copies of the related correspondence along with our no-action response

Therefore we intend to transmit only our staff response and not the

correspondence we receive from the parties We will continue to post to the

Commissions website copies of this correspondence at the same time that

we post our staff no-action response

.1 See Rule 14a-8b

For an explanation of the types of share ownership in the U.S see

Concept Release on U.S Proxy System Release No 34-6249.5 iuiy 14

2010 75 FR 42982 Proxy Mechanics Concept Release at Section ILA

The term benef1cial owner does not have uniform meaning under the

federal securities laws It has different meaning in this bulletin as

compared to beneflciai owner and beneficial ownership in Sections 13

and 16 of the Exchange Act Our use of the term in this bulletin Is not

intended to suggest that registered owners are not beneficial owners for

purposes of those Exchange Act provisions See Proposed Amendments to

Rule 14a-8 under the Securities Exchange Act of 1934 Relating to Proposals

by Security Holders Release No 34-12598 uIy 1976 t41 FR 29982
at n.2 The term beneflciai owner when used In the context of the proxy

rules and in light of the purposes of those rules may be Interpreted to

have broader meaning than it would for certain other purposes under

the fCderal securities laws such as reporting pursuant to the Williams

Act.

If shareholder has filed Schedule 13D Schedule 13G Form Form

or Form reflecting ownership of the required amount of shares the

shareholder may instead prove ownership by submitting copy of such

filings and providing the additional information that Is described in Rule

14a-8 b2ii

DTC holds the deposited securities In fungible bulk meaning that there

are no specifically identifiable shares directly owned by the DTC

participants Rather each DTC participant holds pro rata Interest or

position In the aggregate number of shares of particular Issuer held at

DIC Correspondingly each customer of DTC participant such as an

individual investor owns pro rate interest in the shares In which the DTC

participant has pro rate Interest See Proxy Mechanics Concept Release

at Section U.8.2.e

See Exchange Act Rule l7Ad-8

http//secgovfinterps/IegaiIcfsib14f.htm
10/25/2011
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See Net capital Rule Release No 34-31511 Nov 24 1992 57 FR

569733 Net Capital Rule Release at SEction TIC

ZSee KBR Inc Chevedden Civil ActIQn No H-I1-0196 2011 U.S 01St

LEXIS 36431 2011 WL 1463611 SD Tex Apr 2011 Apache corp

Chevedden 696 Supp 2d 723 Tex 2010 In both cases the court

concluded that securities Intermediary was not record holder for

purposes of Rule 14a-8b because it did not appear on list of the

companys non-objecting beneficial owners or on any DTC securities

position listing nor was the intermediary DTC participant

Techne carp Sept 20 1988

In addition if the shareholders broker is an introducing broker the

shareholders account statementsshouid include the clearing brokers

identity and telephone number See Net Capital Rule Release at Section

ILC.Ili The clearing broker will generally be DTC partIcipant

For purposes of Rule 14a-8b the submission date of proposal will

generally precede the companys receipt date of the proposal absent the

use of electronlc or other means of same-day delivery

This format is acceptable for purposes of Rule 14a-8b but it Is not

mandatory or exclusive

As such It Is not appropriate fo company to send notice of defect for

multIple proposals under Rule 14a-8c upon receiving revised proposal

This position will apply to all proposals submitted after an initial proposal

but before the companys deadline for receiving proposals regardless of

whether they are explicitly iabeted as revislons to an initial proposal

unless the shareholder affirmatively indicates an Intent to submit second

additional proposal for Inclusion in the companys proxy materials In that

case the company must send the shareholder notice of defect pursuant

to Rule i.4a-8f1 if It Intends to exclude either proposal from its proxy

materials in reliance on Rule 14a-8c In light of this guidance with

respect to proposals or revisiOns received before companys deadline for

submission we will no longer follow Layne Christensen GO Mar 21 2011

and other prior staff no-action letters in which we took the view that

proposal would violate the Rule 14a-8c one-proposal limitation if such

proposal is submitted to company after the company has either submitted

Rule 14a-8 no-action request to exclude an earlier proposal submitted by

the same proponent or notified the proponent that the earlier proposal was

excludable under the rule

See. eg Adoption of Amendments Relating to Proposals by Security

Holders Release No 34-12999 Nov 22 1976 FR 52994

Because the relevant date for proving ownership under Rule 14a-8b Is

the date the proposal is submitted proponent who does not adequately

prove ownership in connection with proposal Is not permitted to submit

another proposal for the same meeting on later date

Nothing In this staff position has any effect on the status of any

httpJfsec.gov/interpsIkga1/cfsibl4fhtm
10/25/2011
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sherehotder proposal that is not withdrawn by the proponent or its

authorized representative

http//www secgov/interps/IegaI/cfsIbl4f.htm
_______

Home ModIed iO/1812011
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Dabney Donna

From FSMA 0MB Memorandum MO716

Sent rursaay NOvember24 2011 246 PM

To DabneyDonnaC
Cc Arora Mansi

Subject Rule 14a-8 Proposal tdt

Attachments CCEOOOO6pdf

Dear Ms Dabney Attached is the letter requested Please let me know whether there is any

question

Sincerely

John Chevedden

cc Kenneth Steiner
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all

Kenneth Stainer

FISMA 0MB Memorandum M-07-16

Re TO AflW1t3d5 liJI Memorandum M-07-1

Dear Kenneth Steiner

Thank you for albwing me to assist you today Pussuant to your requeet thisletteristo confirm that you

have continuously held no less than 5700 shares the security General Beatric GE 1000 shares of

Tndmn Inc TXT 300 shares ot Johnson Johnson JNJ 1000 shares NYSE Euronart NYX and

8.100 shares of Akoa Inc AA In the TD Amedtrade flU Memorss31elUePt 2010

if you hate any further quesllons please contact 800-669-3900 to speak with aTO Ameritrade Client

Services repmesntahve or a-mad us at dienisetvcestdarnentrade corn are avadohle 24 hours

day savendaysaweek

Sincerely

iU-j-.

Rebecca Melia

Resource Specialist

TO Arnerlirade

Ththftnntkx atunshed as pert agencrnt inlctmeticn sen4c end TDMe.esda sl nnt beS eenydernaes wunng

at anylnsocumcyki lb sflacmthon Because ftnsthfamalcn rnwj difertam your TO Mieitade mrnthly stntanent you

shoid retycctycn the It Anwrade mriiiiy statement as the ntfldat rcixd atyourTDMttda account

TO frtnerredc does nat prcMde thastrnent legal ertex adv Reese consit yonrtnveabsent legal or tax athisor regang tax

consequences ctyourtransacttans

TDMetlirede Inc. member FINIWSIPC1NF ID kneatrade is tredemer jdfldy
cemed by TO AmuiIcsde tPCcmpeny Inc

end The TonloDomtlon Rank 02011 TDNnecrsdO lPCofl.eny Inc .J dgbts reseved Used with penmesim

10825 Farnarn Drive Omaha NE 681541800-669-39001 wwwtdamerltradacom


