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UNITED STATES /\/0 74 J
SECURITIES AND EXCHANGE COMMISSION
 WASHINGTON, D.C. 00434581 ' /Q{QO{QOH
: ?ehrugryﬁ,zolz
Warren J. Nimetz ‘
I"lllhngll&lawmshwll.:.’.l’ Act: Iqﬁ%
Section:
Re:  RTI Biologics, Inc. Rule: _ 1%4-X
. Incoming letter dated December 20, 2011 Public b

Dear Mr. Nimetz: Availabilify:. z

This is in response to your letters dated December 20, 2011, January 4, 2012, and
January 24, 2012 concerning the shareholder proposal submitted to RTI by
Elroy G. Roelke on behalf of the RTIX Shareholders Committee. We also have received
letters on the proponent’s behalf dated January 11, 2012 and Januery 26, 2012. Copies of
aﬂofthemwpondmeemwhldnhmresponseuhasedmﬂbemademﬂabkonour

rafemnce,abnd‘dxmssxonofthe smfnmalprowduresregudmgshareholder
proposalsnsalsoavailableatthesamewebsﬁeaddrm.

Sincerely,

Ted Yu
Senior Special Counsel

: Enclosum

cc:  Elroy G.Roelke
”‘FISMA&OMBMemmMme"'
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February 6, 2012

Response of the Office of Chief Counsel
Division of Corporation Finance

Re: RTI Biologics, Inc.
Incoming letter dated December 20, 2011

The proposal would amend the certificate of incorporation in the manner specified
in the proposal. -

There appears to be some basis for your view that RTI may exclude the proposal
under rules 14a-8(i)(2) and 14a-8(i)(6). We note that in the opinion of your counsel,
implementation of the proposal would cause RTI to violate state law. It appears that this
defect could be cured, however, if the proposal were recast as a recommendation or
request that the board of directors take the steps necessary to implement the proposal.
Accordingly, unless the proponent provides RTI with a proposal revised in this manner,
within seven calendar days after receiving this letter, we will not recommend
enforcement action to the Commission if RTI omits the proposal from its proxy materials
in reliance on rules 14a-8(i)(2) and 14a-8(i}(6).

Sincerely,

Shaz Niazi
Attorney-Adviser



‘ DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 {17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule.by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to_
recommend enforcement action to the Commission. In connection with a shareholder proposal
" under Rule 14a-8, the Division’s.staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any infonnation t_‘umished by the proponent or-the proponent’s repmenmtivé.

Although Rule 14a-8(k) does not tequue any communications from shareholders to the
_ Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rile involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reftect only informal views. The determinations réached in these no-
action letters do not and cannot adjudicate the merits of a company’s pgsitioxt with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
- to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a.company, from pursuing any rights he or she may have against
the company in court, should the management omit the proposal from the company's proxy



RTIX SHAREHOLDERS COMMITTEE

C/O ELROY G. ROELKE, ESQ.
100 COLLINS DRIVE
SHERMAN, TX 75092-3908 o
Phone: 903-892-3587 _ elVIGISMA & OMB Memorandum M-07-16"
' January 26, 2012

Via E-MAIL - <shareholderproposals@sec.gov>

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

100 F Street, N .E. Washington, D.C. 20549

Re: RTI Biologics, Inc.- Intention to Omlt Shareholder Proposal of
Elroy G. Roelke on Behalf of the RTIX Shareholders Committee

Ladies and Gentlemen:

This letter replies to Attorney Nimetz’ letter, dated January 24, 2012 on behalf of RTI
Biologics, Inc. (the *Company™ or "RTIX"), requesting that the staff of the Division of
- Corporation Finance (the “Staff”) of the Securities and Exchange Commission (the
“Commission™) confirm that it will not recommend enforcement action to the Commission if the
Company excludes the referenced proposal as revised (the “Revised Proposal” ) submitted by
the RTIX Sharcholders Committee on behalf of the shareholders.

The purpose of this reply is to again present to your office the reasons why, in
accordance with the provisions of Rule 14a-8(1)(8), and in accordance with Delaware law, that
our Proposed Amendment, as revised, should be included in the RTIX 2012 proxy statement,
and to request that the Company’s No-Action Request be denied.

BACKGROUND: On December 6, 2011, we submitted a request to the Company for proxy
inclusion of a Proposed Amendment to Article Seventh of the Certificate of Incorporation
seeking to declassify staggered three-year board terms and to limit the maximum size of the RTIX
Board to seven Directors and also proposing that such changes be effeéctive as of the 2012 Annual
shareholder meeting (the "Proposed Amendment”).

On December 20, 2011, Attorney Nimetz submitted a No-Action Request to the
Commission asking for a no-action letter for the intended refusal of our request, citing that (i)
the request failed to comply with Delaware law which requires a Proposal for Amendment to
" the Certificate of Incorporation be first acted on by the Board prior to submitting the matter for
vote by shareholders and (ii) that the Proposed Amendment, as drafted, would force early
termination of the established terms of existing Directors, which tennmanon is prohibited by
law.

In response, as allowed pursuant to Rule 14a-8(1)(8), (i) we amended our request to state
that we request the Board to act as necessary to submit our Proposed Amendment to the -
shareholders for vote, and (i) we amended our Pmposed Amendment to stipulate and clarify
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RTI Biologics- Sharsholder Committeo Response to No-Action Request (continued)

Mﬂnmmsofmwnsdimmmumby ﬂwpmposeddmmmse

mﬂgtheadopnm ofﬂteProposed Amendment. Theseamendments arein momd
with Rule 142-8(1)(8) and are nqtdispuwd in the Company’s current letter.

The No-Action Request now claims such action is not enough, stating; “ ..... while the
Revised Proposal may seek to cure certain defects described in the No-Action Request, ... the
Revised Proposal continues to be in violation of Rule 14a-8 for the other reasons set forth in
the No-Action Request.” .

We dispute that claim. In support of our position, a summery of the claims set forth by the
Company in sections IL, 11, and IV of the January 24th letter and our response to each of the
claims, follows:

Company Claim: “IL Basis for exclusion.”
The Company’s “No Action Request” statements are summarized as follows:

“The Proposal may be excluded from the 2012 Proxy pursuant to:

“Rule 14a-8(F)(2): “ since the Revised Proposal purports to be an amendment to the Charter
to be presented as a binding resolution.... it is subject to § 242 of the Delaware General
Corporation Law .... which does not permit unilateral stockholder action to amend the
certificate.... The Company believes the revised proposal cannot be accomplished under
Delawarehwwnhmtacnon by the Board which is beyond the scope or plain meaning of the
Revised Proposal. The Company believes the Revised Proposal is excludable under Rule 14a-
8(1)(2) since the Revised Proposal, if 1mplemented would cause the Company to violate
Delaware Law.”

“Rule 14a-8()(6): “The Company lacks the power of authonty to implement the Revised
Proposed Amendment.”

OUR ANSWERS — These statements are incorrect because our Response Letter of December
27,2011 corrects the sequencing of actions that the Board must take for the adoption of
our resolution and its presentation to shareholders for a vote. Further, our revision of
the Proposed Amendment clearly states that existing Directors continue in office until
their terms expire. The language of the Nimitz response warps the wording and intent of
Delaware General Corporate Law (“DGCL").

Regarding Rule 14a-8(i)(2): we have not requested the Board to amend the Certificate.
This power rests solely — and unilaterally — with the sharcholders. Requesting the
Board to present the Revised Proposed Amendment to the shareholders for vote is
fully within the Board’s power, authority and duty. A Board action to present the
Revised Proposed Amendment to the shareholders for consideration and vote is not a
violation of Delaware Law; and the Company’s allegation that it is, orwouldbe,lsnot
sustainable.

Regarding Rule 14a-8(i)(6): this is a facmally incorrect, unsupported and an .

_unsustainable statement!
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Company Claim: “II, “The Revised Proposil may be excluded bécause its
fxmplemgnhﬁon ‘would cause:the Company 1o violate Delaware Law:”

The“Na Action Kequest” statements are summarized as fofiows:

“A shareholder proposal may be excluded under Rule 14a-8{i)(2) if implementation
would cause a company to “violate and state; federal or Foreign law to which it s
subject.”™ The Revised Proposal in not §tated in precatory languagp that requests-or
recormend action. Ratheér, the Revised Proposal seeks to have the shareholders, .agting
without approval of the Board of Difectars, amend Article Sevénth ....of the “Charter”.

. Sincé the Révised Proposal purports to be an amendmerit to the Charter, it issubject

to §242 of the DGCL regarding amendments to &: certificate .....-Séction 242(b) of the
DGCL provides in part “[e]very amendment ... shall be made and effected in the
following manner. .. its board of directors shall adopt a resolution setting forth the
amendment proposed, declaring its advisability and directing; that the ameéndment
proposed be considered at the next annual meeting of shareholders.” The Board has.not
adopted a resolution setting forth the Revised Propesal ....... »

OUR ANSWERS - These statemerits are a misstatément of the facts. The.real facts are that:
(i) “Revised Proposal” as referred to is ot a proposal, it is the wordiig of a Proposed
Amendment to the Certificate (“Charter”) that wé have requested the Board, in
accordance.with Delaware Law, to present to the: Shareholdérs for thieir consideration
ant action-at the next annual meeting.

(ii) The implementation oF the request for the Board to.act and pass a.résolution to include
-the Proposed Amendment for consideration is not-& violation of Delawaré law. On the
¢ontrary, failure of the Board to comply with the request would be a vidlation of the faw!

(iii) If the Board properly acts to include the Proposed Amendment for consideration and
vote by the shareholders, and if a majority of the sharéholders vote in favor of the
Proposed Amendment, then the implementation thiereof would not be a violation of the
Delaware Law.

Company Claim “IV: “The Revised Proposal may be excluded bécanse the Company
Jacks the power or authority to implement the Revised Proposal”.

The “No Action Request™ statements are summarized as follows: “As discussed above, the
Revised Proposal would eause the Company. to amend it Chéirter withiout followirig the
procedures prescribed by the DGLC which requires.an amendinent to its certificate ... to
first be approved by the Board of Directors and tlen followed by approval of the
gtockhiolders. Because.the Company lacks the power or-authority to implement the
‘Revised Proposal, without following the required proeedures to.amend a certificate....
‘andef Delaware law, the Revised Proposal is-also excludable inder Rule 14a-8(i)(6)”

OUR ANSWERS — Nonsense. Attorney Nimitz js mistaken with respect to:the definition of
certain waxds used in gur exchanges.
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RTl Biol Eca— Shmholdnp Com:mme Responsé to No-AchonReQucsL (mnunued)

Section 242(b) of the DGEL: provides in part “[eJvery amendinent... _sll_al_Bemade
and effected] in the féllowingmanner... its board of directors.shall adopt a resolution
setfing forth the amendment propased, declaring its adv:sab‘lity and directing that
the. amendment propiosed be considered at the next-annual ineefing. ofsharehnlﬂers

To clarify the definitions, I offer the following: in regard to'the Delaware law, he
igriores thie werd, "shall”, and miss-applies the words of "declafing its-advisability”.
The woird “ghal]” dicans “shiall” as in “do it! It does not mean “may™ nor does it
méan “may not™!

. The word “declate” means to “take a posmon i.e. "to declare one’s position in a
controversy”. This pretvimon of the Law authorizes the Board to.stateitheir support or
non-support of # proposal and state any and all reasons therefore. However, it dm
not convey any gréater power so as to require the Board's appraval —a vete of “Yes
or “No” is a decision extended unilaterally to the Shareholders !

While Attomey Nimetz! lettat‘appeazs to be logical, his Failure to acknowledge the command |
of the word, “shall*, and his mis-application of the word, "declaring”, has created a
false logic that cannat be applied within the context-of our argument.

Other Matters:
V. Request for Waiver of Rule 14a-8(j)(1) Deadline.
The, Committeg has no comments with regard to this request

“V1L “Request for Denjal of Opportunity for Revisions to the Reviséd Praposal™.
At the present time, the Committée does not intend to fugther revise our request for the
" Board to take action:as netéssary, to include, in the 2012 Proxy Statentent the shareholder -
consideration of the Revised Proposal for an Amendment of Article Sevénth of the Amended
and Restated Certificate of Incorporation..

We note thit in paragraph 3. of this section, the statement is made to the effect that
“extensive revisions would be required-— etc, etc, etcl.” As a lawyer, 'am aware that
revisions can alwqys be suggested.for any doecument. However, the basic provisions of the.
Proposal for Amendment to Article Seventh are factual and understandable and arein full
accordance with the Delaware General Corporate Law. We believe the: shareholders should
have the right to decide whether to approve or to decline the Proposed Amendment as stated
and no further revisions are needed at the present time. Any furtlier request for change, or
allegation of nori-compliance with DGCL or SEC Rules would'be 4 deliy tactic:seeking to
circumvent the Committee request for Board action in accordance with tlie DGCL.
' CONCLUSION

We ask the Comniission to deny thie Company’s Request for-permiission to omit the
Proposed Amendment to'the Certificate of Incorporation fmm the.Company’s 2012 Proxy
Statement. .
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RT1Biologics- Sﬁmholdercommm Response 4o No-Action: Regquést (contiiined)

It isnoted that Attorney Nimetz has requested that if the Stafis uiablleto coscitr with:thie
. Company’s.conclusions, the Company. be pravided the opportunity 1o confer withmembers
oftheStaffpnor toissuance efany written response.to their letter, In such case; o behatf' of
the Camnmiittes, we herewith respectfully request the oppartunity to participateimsuch
discussions.

Furthér, we are hopeful the Staff will $aon act.oni this matter so that the shareho[dew donot
~ lose their right 1o establish the gnidelings for Boaid teiins of office and numberof Board seats
solely 4sa resiflt of‘a management strategy of strategic delay.

As a former member of the:Board of Tutogen Medical, Inc. acqmred by RTIX in 2008, when
controversy amse,Drractors were reminided of the philosophy: that:-*it*s viot ‘who’s right’, it’s
‘what’s right*“thiat countsi”. I submit such reasoning could be and should bea: pnnupa‘l o
consider at the present time.

The Committee does not understand why the Company should object to provuling the
sharebplders with:thie apportunity. to voice their opinion regarding ending staggered Board
terms. ‘In implementing our request, ‘the Board still has the right and duty of" “declarmg its
advisability”. So-why not do that and then let the shareholders decide. What's Right?

Respectfully

Elroy G, Koelke
CcC: Aﬁomey Warren J. Nimetz
Via Email: <wmmetz@’fulbnght com>
- RTI Bielogics Directors
Thomas R. Rose, Corporate Secretary
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FULBRIGHT Warren J, Nimetz

&Jaworski LLPE ' Partner

’ 666 Fifth Avenwe, 31st Floor » New York, New York 16103-3198
wnimer=@fulbright.com = Direct: 212 318 3384 « Main: 212 318 3000 « Facsimile: 212 318 3400

January 2;!, 2012
VIA E-MAIL

. U.S. Securities and Exchenge Commission
Division of Corporation Finance
Office of Chief Counsel :
100 F Street, N.E.
Washington, D.C. 20549

Re:  RTI Biologics, Inc.—Intention to Omit Shareholder Proposal of
E Roelke on of the RTIX Sh Id mmittee

Ladies and Gentlemen:

Reference is made to our letter, dated December 20, 2011 (the “Original No-Action Request™), on
behalf of RT1 Biologics, Inc. (the “Company”), in which we requested that the staff of the Division
of Corporauon Finance (the “Siaff”) of the Securities and Exchange Commission (the
“Commission™) confirm that it would not recommend enforcement action to the Commission if the
Company were to exclude the original sharcholder proposal (the “Original Proposal”) submitted by
Elroy G. Roelke on behalf of the RTIX Shareholders Committee (the “Proponent™ from the
Company’s proxy statement and form of proxy to be distributed to the Company’s stockholders in
connection with its 2012 annual meeting of stockholders (the “2012 Proxy Materials*).

Reference is also made to our letter, dated January 4, 2012 (the “No-Action Supplement”),
supplementing the Original No-Action Request, following a submission by the Proponent to the
Commission via e-mail on December 28, 2011, attaching a letter dated December 27, 2011 (the
“Sharcholder Response Letter”) and a revised shareholder proposal (the “Revised Proposal™). In
addition, we refer to the Proponent’s letter, dated January 11, 2012, in response to the No-Action
Supplement, submitted by the Proponent to the Commission via e-mail on January 11, 2012 (the

“Second Shareholder Response Letter”) .

For the convenience of the Staff, copies of each of the foregoing referenced documents are enclosed,
in chronological order, as follows:

Original Proposal Annex 1
Original No-Action Request Annex [I
Shareholder Response Letter and Revised Proposal Annex 1}
No-Action Supplement ) Annex IV
Second Shareholder Response Letter Annex V

504947110 :
AUSTIN ¢ BEUING » DALLAS » DENVER « DUBAI « HONG KONG « HOUSTON » LONDOM « LOS mms-murcus
MUNICH » NEW YORK o PITTSBURGH-SOUTHPOINTE « RIVADH « SAN ANTONIO + ST. I.OU)S-WASWDC

MNM com



U.S. Securities and Exchange Comm:ssvon
January 24, 2012
Page 2

Following my coriversation yesterday with Matt McNair of the Staff in connection with the above-
referenced shareholder proposal, we are submitting this letter to advise the Staff that the Company
has determined to accept the changes to the Original Proposal contained in the Revised Proposal in
accordance with the guidance set forth in Section E-3 of Staff Legal Bulletin No. 14 (July 13, 2001)
(“SLB_14"), subject to the Staf's waiver of the 80-day filing requirement sct forth in
Rule 14a-8(j)}(1) as requested in this letter. Accordingly, on behalf of the Company, this letter
replaces the Original No-Action Request and restates the request for confirmation that the Staff will
not recommend enforcement action to the Commission if the Company excludes the Revised
Proposal from its 2012 Proxy Materials.

Pursuant to Staff Legal Bulletin No. 14D (CF), Sharcholder Proposals (November 7, 2008)
(“SLB 14D"™), question C, on behalf of the Company, the undersigned hereby submits this lettes,
. which includes an explanation of the bases on which the Company believes it may exclude the
Revised Proposal, to the Commission via e-mail to sharcholderproposals@sec.gov and in lieu of
providing six additional copies of this letter pursuant to Rule 14a-8(j) under the Securities Exchange
Act of 1934, as amended (the “Exchange Act”). In addition, in accordance with Rule 14a-8(j), a
copy of this submission is being emailed and mailed simultancously to the Proponent, informing the
Proponent of the Company’s intention to exclude the Revised Proposal from the 2012 Proxy
Materials.

The Company will promptly forward to the Proponent any response from the Staff to this no-action
request that the Staff transmits by email or fax to the Company only. Rule 14a-8(k) and Section E of
SLB 14D provide that shareholder proponents are required to send companies a copy of any
correspondence that the shareholder proponent elects to submit to the Commission or the Staff. -
Accordingly, we are taking this opportunity to remind the Proponent that if the Proponent submits
correspondence to the Commission or the Staff with respect to the Revised Proposal, a copy of that
correspondence should concurrently be furnished to the undersigned on behdlf of the Company.

L Revised Proposal

The f{evised Proposal reads as follows (marked to show changes from the Original Propo'sal with
additions indicated with italicized, boldface text and deletions indicated by strike-through text):

STOCKHOLDERS RESOLUTION

TO
AMEND ARTICLE #7
OF THE ’
RTI BIOLOGICS, INC.
AMENDED AND RESTATED CERTIFICATE OF INCORPORATION

Resolved, in order to have a more efficient Board of Dlrectors and teobmn qmcker rsponse to the
stockholders goals and requirements of rs-for-a-p e s5-onterprise, the
provisions relative to the Board of Directors, stated and idennt' ed in the Amended and Restated
Centificate of Incorporation as “Seventh: Classification of Board of Directors” with no limits on the
number of Directors and establishing 3 year terms therefor, are herewith revoked in their entirety and are

replaced and superseded by the following provisions:

24N



U.S. Securities and Exchange Commission
January 24, 2012
Page3

“Seventh: Board of Directors. The business and affairs of the Corporation shall be
managed by and under the direction of a Board of Directors duly elected by the
stockholders, which Board shall exercise all the powess of the Corporation except as such
are by Law, the Certificate of Incorporation, orthe Bylaws of the Corporation, conferred
upon or reserved to the stockholders of the Corporation. The number of Directors,
election thereof, terms of office, and authority to adopt and amend the Bylaws shall be as
follows:

* () Numgbey. The number of directors of the Corporation commencing with the annual
stockholder meeting in the year 2012 shall be seven (7). Such number of directors may
be decreased or increased from time to time as provided in the Bylaws so long as the
number of directors shall not be less than five (5) nor more then seven (7) and no
decrease shall have the effect of shortening the term of any incumbent director elected by
the stockhokders.

= (b) Election and Term, Eaoh-director Commencing herewith, directors shall be
elected at the annual meeting of stockholders to serve a one-year term ending on the date
of the next annual meeting of stockholders following the date at which the director was .
elected, and until his or her successor is elected and qualified or until his or her death,
retirement, or resignation; provided however, any currently serving director previously
elected for a three pear term shall continue 1o serve the remaining time of their elected
term unless such person shall be removed for cause; it being further provided that
spon expiration of such three year term, any reeiection shall be for a one year term
period, )

* (¢) Yacancies. Any vacancy on the Board of Directors may be filled by a majority of
the remaining directors then in office although less than a quorum, or by a sole remaining
director. The term of any director selected by the Board of Directors to fill a vacancy
shall expire at the next stockholders™ meeting at which directors are elected.

“ (d) Bylaws. The Board of Directors shall have the power t6 adopt, amend or repeal the
Bylaws of the corporation; provided, the stockholders shall also have the power to adopt,
amend or repeal the Bylaws of the corporation and the Board of Directors may not repeal
or amend any Bylaw provision that the stockholders have expressly enacted without

miﬁcaﬁonbyﬂwstmm NO-BYi8 hereafter-logal adopted-amended-aliered-e

LA R R R ]

II. Bases for exclusion.

The Company respectfully requests that the Staff concur in its view that the Revised Proposal may be

excluded from the 2012 Proxy Materials pursuant to: .
«  Rule 14a-8(i{2)—Since the Revised Proposal purports to be an amendment to

the Charter to be presented as a binding resolution for approval at the 2012
Annual Meeting, it is svbject to Section 242 of the Delaware General

504947101



U.S. Securities and Exchange Commission
January 24, 2012
Page 4

Corporation Law (the “DGCL”) regarding amendments to the certificate of
incorporation, which does not permit unilateral stockholder action to amend -
the certificate of incorporation of a Delaware corporation. The Company
believes that the Revised Proposal cannot be accomplished under Delaware
law without action by the Board which is beyond the scope or plain muning
of the Revised Proposal. The Company believes that the Revised Proposal is
excludable under Rule 14a-8(i)(2) since the Revised Proposal, if implemented,
would cause the Company to vnolate Delaware law.

* Rule 14a-8(iX6)}—The Company lacks the power or authority to implement
the Revised Proposal.

111, ~ The Revised Proposal may be excluded because its implementation would cause the
Company to violate Delaware law.

A shareholder proposal may be excluded under Rule 14a-8(i)(2) if implementation of the proposal
would cause a company to “to violate any state, federal or foreign law to which it is subject” The
Company is incorporated under the laws of the State of Delaware. The Revised Proposal is not
stated in precatory language that requests or recommends action. Rather, the Revised Proposal seeks
to have the sharcholders, acting without the approval of the Board of Directors, amend Article
Seventh of the Company’s Amended and Restated Certificate of Incorporation (the “Charter™). The
Revised Proposal calls for unilateral stockholder action to amend the Charter to eliminate the
classification of directors of the Company and reduce the maximum number of directors serving on
the Board 1o seven. Since the Revised Proposal purports to be an amendment to the Charter; it is
subject to Section 242 of the DGCL regarding amendments to a certificate of incorporation.
Section 242(b) of the DGCL provides, in part, that “[e]very amendment ... shall be made and
effected in the following manner: ... its board of directors shall adopt a resolution setting forth the
amendment proposed, declaring its advisability ... and directing that the amendment proposed be
considered at the next annual meeting of the stockholders.” The Board has not adopted a resolution
setting forth the Revised Proposal, declared its advisability and directed that the Revised Proposal be
considered at the 2012 Annual Meeting.

This letter also serves as the opinion of Fulbright & Jaworski L.L.P. for purposes of Rules 14a-8(iX2)
and 14a-8(j) that, for the reasons provided herein, the implementation of the Revised Proposal would
cause a violation of Delaware law.

Since the Revised Proposal, if implemented, would cause the Company to violate Delaware law, the
Revised Proposal is excludable under Rule 14a-3(iX2).

IV. The Revised Proposal may be excluded because the Company lacks the power or
authority to implement the Revised Proposal.

A shareholder proposal may be excluded under Rule 14a-8(i)(6) if “the company would lack the

power or authority to implement the proposal.” As the Staff has held on numerous occasions,
Rule 14a-8(i)6) applies to a shareholder proposal that, if adopted by the company’s stockholders,

504947111
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U.S. Securities and Exchange Commission
January 24, 2012
- Page5

would cause the company to violate applicable state law. See, e.g., Ball Corp. (Jan. 25, 2010);
Schering-Plough Corp. (Mar. 27, 2008), Noble Corp. (Jan. 19, 2007); SBC Communications Inc.
(Jan. 11, 2004); and Xerax Corp. (Feb. 23, 2004). As discussed above, the Revised Proposal would
cause the Company to amend its Charter without following the procedures prescribed by the DGCL
which requires an amendiment to the certificate of incorporation of a Delaware corporation to first be
approved by the Board of Directors and then followed by approval of the stockholders. Because the
Company lacks the power or authority to implement the Revised Proposal, without following the
required procedures to amend a certificate of incorporation under Delaware law, the Revised
Proposal is also excludable under Rule 14a-8(i)(6). :

V.  Reguest for Waiver of Rule 14a-8(j)(1) Deadline.

The Compeny further requests that the Staff waive the 80-day filing requirement sct forth in
Rule 14a-8(GX1) for good cause. Rule 14a-(j)1) requires that, if a company “intends to exclude a
proposal from its proxy materials, it must file its reasons with the Commission no later than 80
calendar days before it files its definitive proxy statement and form of proxy with the Commission.”
However, Rule 14a-(X}) allows the Staff;, in its discretion, to permit a company to make its
submission later than 80 days before the filing of the definitive proxy statement if the company
demonstrates good cause for missing the deadline.

As noted in the Original No-Action Request, the Company presently intends to file its definitive
2012 Proxy Materials with the Commission on or about March 16, 2012. The Revised Proposal was

not received via e-mail until December 28, 2011, a date less than 80 days before the anticipated

mailing date of the definitive 2012 Proxy Materials and at such a time which made it impracticable
- for the Company to prepare and file a submission prior 1o the deadline. As an initial matter, we note
that under the Staff’s rules, the Company was not required to acknowledge or accept the changes to
the Original Proposal contained in the Revised Proposal after the Company had submitted the
Original No-Action Request (see SLB 14, Section E-3), but as a courtesy to the Proponent we
submitted the No-Action Supplement advising of the continuing deficiencies as promptly as
practicable after receiving the Revised Proposal. We also note that we have submitted this letter as
promptly as practicable after our discussion with the Staff and the Company’s subsequent
determination to accept the changes to the Original Proposal contained in the Revised Proposal.

The Staff has noted that “the most common basis for the company's showing of good cause is that
the proposal was not submitted timely and the company did not receive the proposal until after the
80-day deadline has passed.” See Staff Legal Bulletin No. 14B (September 15, 2004) (“SLB 14B").
The Staff has consistently found “good cause” to waive the 80-day requircment in Rule 14a8G)(1)
where the untimely submission of a proposal prevented a company from satisfying the 80-day
provision. See, e.g., Altria Group Inc. (avail. Apr. 2, 2010) and Bank of America (avail. Mar. 1,
2010). Accordingly, we believe that the Company has shown good cause for its inability to meet the
80-day requirement and we respectfully request that the Staff waive the 80-day requirement with
respect to this letter.
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VI. Request for Denial of Opportunity for Revisious to the Revised Proposal.

The Company recognizes that, on occasion, the Staff will provide a proponent an opportunity to
make revisions to proposals that are “minor in nature and do not alter the substance of the proposal,”
in order to deal with proposals that “comply generally with the substantive requirements of
Rule 142-8, but contain some minor defects that could be corrected easily.” See SLB 14B,
Section B-2. A proponent’s revisions are rightly limited in such a manner because, under
Rule 14a-8(c), a sharcholder may only submit one proposal to a company for a pasticular
sharcholders’ meeting, and, under Rule 14a-8(¢), shareholders must comply with specific deadlines
in submitting proposals (see SLB 14, Section E-3 (“depending on the nature and timing of the -
changes, a revised proposal could be subject to exclusion under Rule 14a-8(c), Rule 14a-8(e), or
both™). .

The Company believes that the Staff in this case should not afford the Proponent such an opportunity
to further revise the Revised Proposal for the reasons set forth below. ’

The Compeny believes that extensive revisions would be required to recast the Revised Proposal as a
recommendation or request that the Company’s board of directors take specified action in
compliance with the note to Rule 14a-8(7X(1) and it would also be necessary to alter the substance of
the proposal in order to bring the Revised Proposal into compliance with the other requirements of
Rule 14a-8. .

In addition, the Proponent has already had “two bites at the Rule 14a-8 apple™ this year since the
Company has elected to accept the changes to the Original Proposal contained in the Revised
Proposal, notwithstanding that under the StafP’s rules, the Company was not required to do so after
the Company had submitted its no-action request. See SLB 14, Section E-3 (explaining that a
company is not required to address a shareholder’s revisions to its proposal after the company has
submitted its no-action request and that the Staff will “base [its] no-action response on the proposal
included in the company’s no-action request [unless) the company indicates in a letter to [the Staff]
and the shareholder that it acknowledges and accepts the sharcholder’s changes™). As discussed in
this letter, the Revised Proposal is in violation of Rule 14a-8, and notwithstanding the issues raised in
the No-Action Supplement, in the Second Shareholder Response Letter, the Proponent offers its own
analysis as to the validity of the Revised Proposal under Delaware law and did not provide text for a
further revised proposal. In short, the Proponent has already once submitted changes to its Original
Proposal and subsequently reiterated its belief that the Revised Proposal is valid. '

The Proponent had ample opportunity to preparc a Rule 14a-8 proposal which complied with
previous Staff positions. The Revised Proposal continues to contain certain. deficiencies that were
described in the Original No-Action ‘Request, although the Proponent has argued that the Revised
Proposal is valid and has not asked for an opportunity to further revise the text of the resolution. The
Company believes that it is unnecessary to allow the Proponent to revise its resolution for a second
time, which would continue 10 divert time and resources of the Company and the Staff. The
Company also believes that allowing a repeat user of Rule 14a-8 to revise its proposal has the effect
of discouraging investors from ensuring that proposals are drafted in compliance with Rule 142-8 at
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the outset. Instead, investors have an incentive to draft non-compliant proposals and rely on
companies and the Staff to provide blueprints for remedying defects in those proposals.

Accordingly, the Company urges the Staff not to allow the Proponent t further revise the Revised
CONCLUSION
For the foregoing reasons, without waiving any other possible grounds for exclusion, we respectfully

reaffirm our request on behalf of the Company that the Staff confirm that it would not recommend

enforcement action if the Company omits the Revised Proposal fiom its 2012 Proxy Materials. In
addition, we request that the Staff waive the 80-day deadline in Rule 14a-8(j)(1) for good cause.

If you have any questions or require any ﬁmher information, please contact the undersigned at
wnimetz@fulbright.com or by telephone at (212) 318-3384. If the Staff is unable to concur with the
Company's conclusions without additional information or discussions, the Company respectfully
requests the opportunity to confer with members of the StafT prior to the issuance of any written
response to this letter.

Very truly yours,
e
Warren J. Nhmetz

WIN
Enclosures
cc:  Elroy G. Roelke
RTIX Shareholders Commitice

50494711.)
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~RTlX SHAREHOLDERS COMMITTEE
C/O EIROY G. ROELXE, ESQ.

100 COLLINS DRIVE
SHERMAN, TX 75092-3908 _ - .
Phone: 903-892-3587 ' “EHEMA & OMB Memorandum M-07-16™
November 30, 2011
Chairman and Director Dean H. Bergy;
President and Director Brisn K. Hutchison;

Directors Julianne M. Bowler, Phillip R. Chapman, Roy D, Crowninshield, Peter F. Gearen, M.D.,
Gregory P. Rainey, Adrian JR. Smith;

Sharcholders of RTIX

c/o RT1 Biologics, Tnc.

11621 Research Circle

Alachus, F1 36215 :

Re: Committee’s Comments on Operations, Request for Answers to Certain Questions and
Request for Inclasion of Stated Proposals for Sharcholder Vote at Next Ammial
sxnmumum

Dear Diroctors:

The Cosepany's improved third quarter 2011 results, while welcome, have not, in any way,
WﬁMCmMmmﬂmmmmﬂﬁmMﬁdw
Company. (Note: “Shareholder™ has the same meaning as “Stockholdes™ refesred 1o in the Certificate of
WWemmMoﬁummwmmwmm
mmmmdmwwmmmmbem

uwmmmmbdacmmwmmmmmmm
oversight to either the Tutogen acquisition or the Athersys investment, The Board should require
management to establish a strategic plan and, once sdopicd, thea closely monitor adhercnce to that plan.
mwﬁmmmmmmmmummmmducm
There are no other explanations. Msnagement indicates that it is on the lookout for additional
acquisitions, Considering management’s track record this would be a waste of resources that could be
better invested clewhere.

The most important acquisition under current managoment’s watch was Tutogen. 'What should have

been accretive quickly deteriorated, fucled by unncccssary layers of junior managers and failure to
mawwbqu-mdmmsamwmmmwmmm bmspomonula

and merksting activitics for Tutoplast and Biocleanse products.

mmduymmhmpbﬁdbymmwsﬂeofmm :
Bxcoss inventory built up over the course of many quarters when management failed to grasp the markets
for which they were producing products.

CommmhgonihepubﬁcmfmmmﬁhdwmxweSECmﬂnmumdmcm
Company executive ard current shareholder said:

“It wonld be diffioult not to be of the same mind with the Sharcholder Committee’s
ob;emvesmdmmh.‘!‘heptﬂwmdlm unequivocally, thet RTT Biologics
mmmwmmmmmmmwmym
and consistently underpesforming the industry. History shows, overwhelmingly, that
ya&nlpvmmdugemdymmmmummmmmmm
however traumatic it may be. Temptation t0 compromise though, is always great. From
the shareholders’ perspective, it would not be areasonable to conclude that the current
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RTIX Shareholders Committes — Letter to Bosrd of Directors and Shareholdecs

Board’s ineffectivencss will continue, and that only more of the same can be expected
going forward. Sharcholders want their Bosrd representatives 1o create increasing
business value in absolute and relative terms. In this fiduciary duty, based on the public
information, the RTI Biologics Board sppears to have failed its duty.”

The Shereholder Committes hes also consulted with some of the founders and prior investors of RTI,
seeking their critical assessment regarding the impaired heakh of the Compeny and what trestments might
umwumumummuﬂucwswofwmmm
n mmmwﬁnhm'smmhoﬁmmmmddh
be upgraded.

Wempeﬂﬁhmnﬂmmbhhﬂwuqusﬁow
¢ What is the difference between Bhdemmdwmnmndwwkdmmt
separate strategy for cach?

* What really happened to the Medironic contract?

. Siudmoumduﬂmwmdsmmdofmmmhnmm
concerdrated on marketing snd selling RTTs blo-membrancs?

* Why is the intemational business down almost 30%?

* What has heppened to the French subsidiary?

. wmwmdmknmmmmwms
years? .

* What has happened to Twtogen’s homia repair business with Davol?

* Where has all the Compeny’s eitespeise value gone to and why?

Wemwmwuwwmmﬂm.mwmmm
Company. Sadly, if such is true, it refiects the vesy low outstanding opinion of the Company’s
performance in the pest, at the present time, and for the foturs, -

In view of our ststed concerns, and the Company's insdeguate disclosures which prompted the sbove
questions, we aro of firm belief thet significant changes are in order and we request that the following be
included in the Agende snd Proxy Stattement for the néxt Arnmual Sharcholders Mecting:

* A proposal to amead the Cestificate of Incorporation to eliminste staggered Director terms and to
mmmmwammﬁummmmmcm
Stockholders Resolution attached heveto).

Further, The Committee has developed s list of individuals, including former Executives and
Directors from both Tutogen and RTI Biologics who have indicated their availability as Advisors and to
stand for election s Directors, Tho Conumittee requests that it be given the opportunity to present these
wmwummmmwmaommhmmu
candidates for available Directorships at the next Sharcholder Moéting.

Thank you for your considerstion of theso matters and for prompt and fair action to our requeats, If
mmm&mmmmnmmwwmmmm
to seek SEC consent to decline further sction, the Commitice would appreciste the courtesy of prior
muuwmmmmmmwofwmmmum
molﬁmﬂwwldhhb&hﬂuuomemmm

Respectfully

RTIX Sharcholders Commiitee
By: .
Attachment: Stockholders Resolution o

Copy to: Corporate Secretary, RTI Biologics, Inc
' Pago 2012




STOCKHOLDERS RESOLUTION
TO
AMEND ARTICLE#7
OF THR

RTIBIOLOGICS, mc.
AMENDED AND RESTATED CP.n'rmmm OF INCORPORATION

MmahwhwlmMBoudofmmdequkkumw

mw&mof&emﬂnwmfaamﬁubbmmﬂwm
relative to the Board of Directors, stated and identified in the Amended and Restated Certificate

of Incorporation as “Seventh: Classification of Board of Directors” with no limits on the number
of Directors and establishing 3 year terms therefor, mwmmmmmm
replaced and superseded by the following provisions:

“Seventh: Board of Directors. The business and affairs of the Corporation sheil be
managed by and under the direction of a Board of Directors duly elected by the
stockholders, which Board shall excrcise all the powers of the Corporation except as
such are by Law, the Cextificate of Incorporation, or the Bylaws of the Corporation,
conferred upon or reserved to the stockholders of the Corporation. The number of
Directors, clection thereof, terms of office, and authority to adopt and amend the Bylaws
shall be as follows:

« () Number. The number of directors of the Corporation commencing with the
anmual stockholder meeting in the year 2012 shall be seven (7). Such number of
dircctors may be decreased or incréased from time to time as provided in the Bylaws so
Iong as the number of directors shall not be leis than five (5) nor more than seven (7)
. and no decrease shall have the offect of shortening the term of any incombent director
elected by the stockholders.

« (b) Election and Term. Each director shall be elected at the annual meeting of
stockholders to serve a one-year term ending on the date of the next annual meeting of
stockholders following the date at which the director was elected, and until his or ber
successor is elected and qualified or untit his or her death, retirement, or resignation.

“ (c) Yacaneles, Any vacancy on the Board of Directors may be filled by a majority
of the remaining directors then in office although less than a quorum, or by a sols
remaining director. The term of any director selected by the Board of Directors to fill a
vacancy shall expire at the next stockholders’ meeting at which directors are elected.

« (d). Bylaws, The Board of Directors shall have the power to adopt, amend or repeal
the Bylaws of the corporation; provided, the stockholders shall also have the power to
.adopt, amend or repeal the Bylaws of the corporation and the Board of Directors may
not repeal or amend any Bylaw provision that the stockholders have expressly enacted
without ratification by the stockholders. No Bylaw hereafier legally adopted, amended,
altered or repealed shall invalidate any prior act of the directors or officers of the
Comouﬁmﬂxﬂwouldhavcbeenvﬂidn&uchhthhadnmbeenadopwd,amended.
altered or repealed.” .

SOOOT

Pege 1 of § . Iroy Roelks  11/30/11
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&Jaworsk m . : Pormer

666 Fith Avenue, 315t Fleor * New York, New York 10143-3193
ynimets@filbeighi.com » Direce: 212 318 3384 » Mala: 212 318 3000 » Facsimile: 212 318 3400

December 20, 2011
VIA E-MAIL

Securities and Exchange Commission
Division of Corporation Finance
Office of Chiof Counsel

100 F Street, N.E.
Washington, DC 20549

Re: xnmomulm-qmmmmmnwof

Ladics and Gentlemen:

Our clieni, RT1 Biologics, In¢. (the “Compeny™), has received a sharcholder proposal (the
. “Progosal™ from Eloy G. Roelke on behalf of the RTIX Sharcholders Committee (the

“Propongnt”™) for inclusion in the proxy statement and form of proxy to be distributed to the
Compeny’s stockholders in connection with its 2012 snnval meeting of stockholders (the “2012
Proxy Materisls™). On behalf of our client, we hereby notify the Securities and Exchange
Commission (the “Commission™) of the Company’s intention 10 exclnde the Proposal from its
2012 Proxy Materials for the reasons set forth below. The Compeny respectfully requests that
the staff of the Division of Corporation Finsnce of the Commission (the “S1aff™) confirm that it
‘will not recommend any enforcement action to the Commission if the Company excludes the
Proposal from its 2012 Proxy Materials.

Pursuant 10 Staff Legal Bulletin No. 14D (CF), Sharoholder Proposals (November 7, 2008)
(“SLB 14D™), question C, on behalf of the Company, the undersigned hereby submits this letter,
wmwmmwmmmwmummwwubnsmmh :
the Company believes it mymtudethePropml.tolbeCommlsionvho—mnlto.

gov and in liew of providing six additional copies of this letter
pursuant to Rule lM)mduﬂnSecm&whnpAmofIMst(the
“Exchange Act™). In addition, in accordance with Rule 14a-8()), a copy of this submission is
being cmailed and mailed simultaneously 10 the Proponent, informing the Proponent of the
Company's intention to exclude the Proposal from the 2012 Proxy Materials.

The Company will mmpﬂy-formﬂmﬂwhopmwymﬁomthewwmism-
action request that the Staff transmits by email or fax to the Company only. Rule 14a-8(k) and
Section E of SLB 14D provide that shareholder proponents are required to send companies a

304704753
AUSTIN o BEING ¢ DALLAS » DENVER o CUBA ¢ HONG XOHG o HOUSTOR » LOWOON « LOS ANGELES » MINEAPOLS
MUNICH mm-mm ‘m.wmnvnoﬂ lﬂl’om”

winw falbright.com
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copy of sny comespondence that the sharcholder proponent elects to submit to the Commission

or the Swil. Accordingly, we are taking this opportunity o remind the Proponent that if the

Proponent submils correspondence to the Commission or the Staff with respect to the Proposal, &
copy of that correspondence should concusrently be fumnished to the undersigned on behalf of the
Company. : .

The Company intends 1o file its definitive 2012 Proxy Materials with the Commission on or.

about March 16, 2012. Accordingly, pursuant to Rule 14a-8(), this Jetter is being submined o
the Commission not later than 80 calendar days before the Company inends to file its 2012
Proxy Materials. ' : '

L Background.

The Proposal reads as follows (a copy of the Jetter dated November 30, 2011 setting forth the
Proposal is attached as Exhibit A to this leiter):
STOCKHOLDERS RESOLUTION

T0
AMEND ARTICLE #7

OF THE
RTi BIOLOGICS, INC. :
AMENDED AND RESTATED CERTIFICATE OF INCORPORATIO

W,thhwamMMdmwmmmmbum

and requirements of the stockholders for a profitable business enterprise, the provisions relative to the
Board of Directors, stated and identified in the Amended and Restated Certificate of Incorposation as
“Seventh: Classification of Board of Directors™ with no limits on the number of Directors and
establishing 3 year terms therefor, ars hevewith revoked in their entirety and are replaced and superseded
by the following provisions:

“Seventh: Board of Directors. The business and affairs of the Corposation shall be

managed by and under the direction of a Board of Directors duly clected by the

stockholdors, which Board shall exercise all the powers of the Corporation except as such

- are by Law, the Certificate of Incorporstion, or the Bylaws of the Corporation, conferred

upon or reserved to the stockholders of the Corporation. The number of Directors,

:ommmﬁmﬁoﬂmndaud»ﬁubwmmdlhmwks
Hows:

“ (a) Nember. The number of directors of the Cosporstion commencing with the arnual
stockholder mecting in the yosr 2012 shall be seven (7). Such number of directors may
be decreased or increased from time to time as provided In the Bylaws so long as the
number of directors shall not be loss than five (5) nor more than seven (7) snd no
decroase shall have the cffect of shartening the term of any incumbent director elected by
the stockholders. '

5 ZRT A
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“ (b) Election 3pd Term. Each director shall be slected at the annual meeting of

~ stockholders 10 sesve 3 one-year terim ending on the date of the next annual meeting of
stockholders following the date at which the director was elected, and until his or her
successor is elected and qualified or until his or her death, retirement, or resignation.

“ (c) Yacangies: Any vacancy on the Board of Directors may be filied by & mejority of
the cemaining directors then in office sktiough less thas s quorum, or by 8 sole remalning
" divector. The term of any director selected by the Board of Directors to fill a vacancy
shalt expire at the next stockholders’ meeting st which directors are elected. :

~ () Bylaws, The Board of Directors shall have the power to adopt, smend of repes] the
Bylaws of the corporation; provided, the stockholders shall also have the power to sdopt,
m«msuwofummmmm«m_mmm .
or smend any Bylew provision that the stockholders have expressly enacted without

 ratification by the stockholders. No Bylaw hereafier legally adopied, smended, attered or
sepeated shell invalidate any prior sct of the directors or officers of the Corporation thet
would have been valid if such Bylaw had not been adopied, smended, ahtered or
repealed.” '

sesHd

Pursuant 10 (i) Article Seventh of the Company's Amended and Restated Certificate of
Incorporation (the *and (i) Section 3.02 of the Company’s Amended and Restated
Bylaws (the “Bylaws™), the Company’s board of directors (the *Board™) is currently divided
into three classes. One class of divectors is elected at each annual meeting of stockholders of the
Compeny (“Annual Mesting”). Each director is elected at an Annual Meeting “for a three-year
term” 10 “hold office until the annwal meeting for the year in which his oc her term expires.”

Three directors elected as the 2010 Annual Meeting are currently serving terms that will expire at
the 2013 Annual Meeting, while two directors elected st the 2011 Annual Meeting arc currently
serving terms that will expire at the 2014 Annwal Meeting. At the upcoming 2012 Annual

stockholders of the Company will be asked to clect three directors to serve terms that

Meeting, ‘
will expire at the 2015 Annual Meeting.
Il Bases for exclusion. . » ,
The Company respectfuilly requesis that the Staff concur in its view that the Proposal may be
excluded from the 2012 Proxy Materials pursuant to: :

o Rule 142-8G}2)—(i) By purporting to smcnd the Charter to prevent elected

directors from completing the full terms for which they were duly elected, the - -
implementation of the Proposal would, if implemented, cause the Company to

" The Chanter is filed as Exhidk 3.1 1o its Cavrent Report on Form 8-K filed February 29, 2008.
2 The Bylaws are filed s Exhibit 3.1 w0 its Corrent Report on Form 8-K filed Augusz 4, 2008.

R g
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violme state Jaw. (§i) Since the Proposal purports to be sn amendment to the
Charter and is presented as a binding resolution for approval at the 2012
Amvual Meeting, it is subject to Section 242 of the Delaware General
Corporation Law (the “DGCL") regarding amendments o the certificate of
incorporation, which does not permit unilateral stockholder sction %0 amend
the cestificate of incorporstion of & Delsware corporation. The Company
believes that the Proposal camnot be accomplished under Delaware law
without action by the Board which is beyond the scope or plain meaning of
the Proposal.

*  Rule 14¢-3(i}6)—The Compeny and the Boasd lack the power or authority to
implemdaehopoul.

* Rule 142-3()X8)—By seeking 1o have all diveciors stand for elections annvally
commeucing with the 2012 Amnual Mettiog, the Proposal, in effect, would
mmdmcmﬂmomubeforeﬂmrmhsexphed.

ill. The Proposal may be excluded because its implementation wonld camse the
Company o viclate Delaware law.

A sharcholder proposal may be excluded under Rule 14a-8()(2) if implementation of the
proposal would cause a compeny to *i0 violate any state, federal or foreign law to which it is
subject.” TheCmpanthmdnﬁehwsofﬁeMofDehm Section 14)(d)
of the DGCL states that:

mduemtsofmyoorponﬁmmiudmderﬂnschmrmy,bydn
certificate of incorporation or by an initial bylaw, or by & bylaw adopred by a vote
of the stockholders, be divided into 1, 2 or 3 classes; the term of office of those of
the first class 10 expire at the first annual niceting held after such classification
becomes effective; of the second class 1 year thereafier; of the third class 2 years
thereafier; and at each aanuml election held afier such classification becomes
cllective, directors shall be chosen for o full term, as the case may be, to succeed
those whose terms expive (emphasis added).

Section 141(k) of the DGCL states in relevant part:

(k) Any Girector or the entire board of directors may be removed, with or without
muse.bylheboldmofamjomyofmemmenenmledlomumelecnon

of direciors, except s follows:
(1) Unless the cextificate of incorporation otherwise provides, in the case of a

corporation whose board is classified as provided in subsection (d) of this
section, stockkolders may effect suck removal only for caunse (emphasisadded).

L LA
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This principle that directors scrving oo classified boards may not be removed from their office
by stockholders without causeé is also well cstablished in Delaware case law. See, e.g.,
Insituform of North America, Inc. vs. Chondler, 534 A.2d 257 (Del. Ch. 1987). In addition, it is
firmly established in Delaware law that directors may not be removed from their office by other
disectors. See, e.g,, Dillon vs. Berg, 326 F. Supp. (1214 D. Del), afPd 453 F.24, 876 (3d Cir.
1971). ’

It is well setticd Delaware law that directors on classified boards serve full theee-year terms.
Fifty years ago, in Essential Enterprises vs, Axtomatic Steel Products, Inc.,’ Chancellor Seitz
concluded: “Clearly the ‘full term’ visualized by the statwte is a period of three years—not up to
three years.™ This was recently affirmed by the Delaware Snpreme Court in the case of Airgas,
Inc. vs. Air Prodwcis and Chemicals, Inc.,’ in which the Court struck down a bylaw that
purported to shorten the terms of sitting directors clected to three-year teyms. The opinion of
Justice Ridgely, unanimously supposted by all of the Justices, concluded: “It [the January Bylaw
in question] scrves to frustrate the plaa and purpose bebind the provision for [Airgas’s] staggered
~ terms and it is incompatible with.the pertinent’ language of the statute and the Chaster.
Accordingly, the Jamwmry Bylaw is invalid, not only because it impermissibly shortens the
directors’ three-ycar staggered terms as provided by Article S, Section ) of the Airgas Charter,
but also because it amounted 1o a de facio removal without cause of those directors... ™

As noted above, Articie Seventh of the Charter (along with Section 3.02 of the Bylaws and
Section 141(d) of the DGCL) provides that the Board shall have three classes with each director
“elected for » three-year term™ 10 “hold office until the annual meeting for the year in which his
or her term expires.” One need Jook no further than the text of the Proposal itself to understand
how implementation of the Proposal would directly conflict with Delsware law by preventing
previously elected directors from sesrving out their full terms. The Proposal purports 1o fix the
size of the Board at seven members “commencing with the anniial stockholder meeting in the
year 2012” with each director to be elected “to scrve a one-year term.” However there is no way
this sesult can be achisved without shortening the terms of directors duly elected to three-year
terms, which is not permitted under Delaware law.

In addition, the Proposal calls for unilateral stockholder action to amend the Charter to eliminate
the classification of directors of the Company and reduce the maximum number of directors
serving on the Board to seven, Since the Proposal purports to be an amendment 1o the Charter, it
is subject to Section 242 of the DGCL regarding amendments to a certificate of incorporation.
Section 242(b) of the DGCL provides, in part, that *[ejvery amendment ... shall be made and
cffected in the following manner: ... its board of directors shall adopt a resolution setting forth
the amendment proposed, declaring its advisability ... and directing that the amendment

3 159 A2d 288 (Del. Ch. 1960).

* 1 a1 290-29).

3 C.A. No. 5817 (Del. Sup. C1. Nov. 23, 2010),
*ldat23.
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proposed be considered at the next smnusl meeting of the stockholders.” The Board has not
adopted a resolution setting forth the Proposal, declered its advisability and dicected that the
Proposal be considered at the 2012 Annual Mecting. .

This letter also serves as the opinion of Fulbright & Jaworski L.L.P. that, for the reasons’
provided herein, the implementation of the Proposal would cause a violation of Delaware law.

Since the Proposal, if implemented, would cause the Company to violate Delaware law, the
Proposal is excludable wader Rule 14a-8(i)(2).

IV.  The Propesal may be excinded because the Company lacks the pewer or anthority
o implement the Proposal.

A shareholdes proposal may be excinded under Rule 14a-8(i)(6) if “the company would lack the
. power or authority to implement the proposal.” As the Stalf has held on numerous occasions,
Role )4a-8(iX6) applies to a sharchoider proposal that, if adopted by the company’s
stockholdess, wonld cavse the company to violate applicable state law. See, e.g., Ball Corp.
(Jan. 25, 2010); Schering-Plough Corp. (Mar. 27, 2008), Noble Corp. (Jan. 19, 2007); SBC
Communicattons Inc. (Jan. 11, 2004); and Xerox Corp. (Feb. 23, 2004). As discussed above, itis
beyond the power of the Board to achicve what the Proposal purports to require it to do (Le.,
have all directors stand for elections amually and reduce the maximum number of dicectors
serving on the Board to seven, all commencing no later then the 2012 Annual Meeting). Because
mwmmmamwwmwnwum
excludable under Rule 14a-8GX6). :

V.  The Propossl way be excinded because it falls into one of the cuumerated exclusions
under Rule 142-8G)(9). . - : .

A shareholder proposal may be excluded under Rule 142-8(i)(8) if, among other things, it would
temove a director from office before his or her tern expired. The predecessor to Rule 142~
8(i)(8) provided that a proposal could be omitted from proxy materials if the propossl “relates o
a nomination or an election for membership on the company’s board of directors or snalogous
goveming body or a procedure for such nomination or election.” I the Commission’s final rule,
Facilitating Shareholder Director Nominations, Exchange Act Release No. 33-9136 (Aug. 23, -
_ 2010), the Commission indicated that the text.of Rule 142-8(i)(3) was amended in order to codify
prior Staff no-action letiers and interpretations with respect to the types of proposals that would
continue o be excludable pursuant to Rule 14e-8(i)(8). For instance, it has been a long-standing
posiﬁonofdn&affﬂmpmpouhuhich)uvednpupou.onhalcoulghndnetfect,of
_mmmlymnovingadﬁecmﬁwnoﬂ'webefmhisabermexpindmududable. See,
¢.8., Rayal Caribbean Cruises Lid. (Mar. 9, 2009); Dollar Trees Siores Inc. (Mar. 7, 2008); Hiib
Rogal & Company (Mar. 3, 2008); Peabody Energy Corporation (Mar. 4, 2005); FirsiEnergy
Corp (Mar. 17, 2003); Sears Roebuck and Co. (Feb. 17, 1989); and American Information
Technologies Corp. (Dec. 13, 1985). o
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In this case, the Proposal is seeking 10 have 2ll directors stand for elections annually,
commencing no later than the 2012 Annual Meeting. As described in some detail sbove, this
would secessarily mean thet some of the Company’s directors would, in effect, be removed from
oﬁ!cebcﬁnhuothermupnd. Asamh,tbe?npoulisududabhmd«kﬂelh—

8(’)(3)uwell.

CONCLUSION

Panmmgmummmmmmymummwmmum
not recommend enforcement action if the Company omits the Proposal from its 2012 Proxy

If you have any questions or require any further information, please contact the undersigned at
waimetz@fulbright.com ubyie!q:hom ar(212) 318-3384. If the Staff is unable to concur with
the Company’s conclusions without additional information or discussions, the Company
mpmfnﬂqumdnwwmmmmmddwwpﬁ«bmmof
any written respomse (o this letter.

Very wuly yours,

Warren J. Nimetz

WIN
Enclosures
cc:  Elroy G. Roelke
RTIX Sharcholders Committee
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EXHIBIT A

Letter, dated November 30, 2011, from Elroy G. Roelke
on Behalf of the RTIX Shareholders Committee

See Annex [
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RTIX SHAREHOLDERS COMMITTEE
c/0 ELROY G. ROELKE. ESQ.
100 COLLINS DRIVE
SHERMAN. TX 75092-3908 ‘ .
Phone: 903-892-3387 . tNUIBMA & OMB Memorandum M-07-16**

December 27, 201

Mr, Thomas R. Rosc

Vice President and Corporate Sceretary
RTI Biologics. Inc.

11621 Research Circic

Alachus. F1 36215

Re: Sharcholder Request for Proxy Statement Inclusion of Proposal for Shamholdcr Voie
at 2012 Annual Sharcholders Mecting
Dear Sir; ]
| am again wriling to you on behalf of tho RTIX Sharcholders Commitice. of which | am a
member. and also on my own behalfl as the holder of 113.000 shares of RT1 Biologics Common Stock,
(R0.000 dircetly in my name).

In accordance with the requircments of SEC Rule 140-X, | herewith roquest that the Direciors take
the steps nccessan . such as required under Delaw are Corporate Law. 10 include the proposed
Stockholders Resolution submiticd herewith in the Company Proxy Statement for the 2012 Annual
Sharcholders Mccting and on the Mcecting Agenda for consideration and vote by the Sharcholders.

This attachcd Stockholders Resolution is a revision of the prior submit drafi, such current
propasal being revised Lo clearly comply with the requircments of law as detailed in the “Intent (o Omir™
leuter submitied (o the Sceuritics and Exchange Commission by Attorney Warrén J. Nimetz on December
20th. The revisions arc of the paragraph titled ~tb) Election and Term™ and. in accordance with
Dulaware law . provide for the comtinued service of cusrent Dircctors with vested threc-yvear tems. (Note:
to abide within the limitation of 500 words. | have madc a few minor word trims and also deleted the last
sentence o Paragraph (d) of my oniginal submission. However. exeept for such limit. | would have
prefesred retention in the proposed Amendment. )

If you have any questions regarding our request as submitted plcasc advisc. | regret that my prior
request had a procedural error and also filed 1o specify the continuity of cxisting terms as was covered by
the last phrasc of Paragraph (a). 1 assure vou that ncither I, nor the Commmcc has any intent to cause the
Compauy to violate or fail lo conform to Delaware law or Lhc requirements of the Sccuritics and
Exchange’ Commlssron.

{ thank \ou for any assistance you may be abie to provide to mysclf and to the Sharcholders
Commiltee lor the inclusion of our Resolution in the 2010 Proxy Statement for consideration and acuon

by the Company sharcholders,

Elroy G. Roelke
Auachments: Revised Stockholder’s Resolution
CC: RTI Biologics Directors
via Email: Attomey. Warren Nimetz
via Email: SEC Division of Corporaie Finance



STOCKHOLDERS RESOLUTION
TO
AMEND ARTICLE #7
OF THE
‘ ‘ RTI BIOLOGICS, INC,
AMENDED AND RESTATED CERTIFICATE OF INCORPORATION

Resolved, in order to have a more efficient Board of Directors and quicker responsc to the
stockholders goals and requirements, the provisions relative to the Board of Directors, stated and
identified in the Amended and Restated Certificate of Incorporation as “Seventh: Classification
. of Board of Directors” with no limits on the number of Directors and establishing 3 year terms
therefor. are herewith revoked in their entirety and are replaced and superseded by the following
provisions: ‘
“Seventh: Board of Directors. The business and affairs of the Corporation shall be
managed by and under the direction of a Board of Directors duly elected by the
stockholders, which Board shall exercise all the powers of the Corporation except as such
are by Law, the Certificate of Incorporation, or the Bylaws of the Corporation, conferred
upon or reserved to the stockholders of the Corporation. The number of Directors, election
thereof, terms of office, and authority to adopt and amend the Bylaws shall be as follows:

“ (a) Number, The number of directors of the Corporation commencing with the annual
stockholder meeting in the year 2012 shall be seven (7). Such number of directors may be
decreased or increased from time to time as provided in the Bylaws so long as the number
of directors shall not be less than five (5) nor more than seven (7) and no decrease shall
have the effect of shortening the term of any incumbent director elected by the
stockholders.

“ (b) Election and Term. Commencing herewith, directors shall be elected at the

annual meeting of stockholders to serve a one-year term ending on the date of the next

. annual meeting of stockholders following the date at which the director was elected, and
until his or her successor is elected and qualified or until his or her death, retirement, or
resignation; provided however, any currently serving director previously elected for a
three year term shall continue to serve the remaining time of their elected term unless such
person shall be removed for cause; it being further provided that upon expiration of such
three year term, any reclection shall be for a one year term period.
“ (¢) Vacancies. Any vacancy on the Board of Directors may be filled by a majority of
the remaining directors then in office although less than a quorum, or by a sole remaining
director. The term of any director selected by the Board of Directors to fill a vacancy shall
expire at the next stockholders’ meeting at which directors are elected.

« (d). Bylaws. The Board of Directors shall have the power to adopt, amend or repeal
the Bylaws of the corporation; provided, the stockholders shall also have the power to
adopt, amend or repeal the Bylaws of the corporation and the Board of Directors may not
repeal or amend any Bylaw provision that the stockholders have expressly enacted without
ratification by the stockholders.”

SOSSS
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ULBRIGHT ' | '  WarrenJ. Nimetz

é' aworski L. L. D : . " Partner

' " 666 Fifth Aveawe, 315t Floor - New York, New York 101033198
wisrets@fulbright.com « Direct: 212 318 3384 » Main: 212 318 3000 + Facsimile: 212 318 2400

January 4, 2012
ViA E-MAIL

- U.S. Securities and Exchange Commission
- Division of Corporation Finance .
Office of Chief Counsel
100 F Street, N.E.
Washington, D.C. 20549

Re: RTI Bnologncs, Inc --lnmmon to Omn Shareholder Proposal of

Ladies and Gentlemen:

Reference is made to our letter, dated December 20, 2011 (the “No-Action Request™), on behalf
of RTI Biologics, Inc. (the “Company™). in which we requested that the staff of the Division of
Corporation Finance (the “Siaff*) of the Securities and Exchange Commission (the
~Commission™) confirm that it will not recommend enforcement action to the Commission if the
Company excludes the referenced sharcholder proposal (the “Proposal”) submitted by Elroy G.
Roelke on behalf of the RTIX Sharcholders Committee (the “Broponent”) from its proxy
statement and form of proxy to be distributed to the Company’s-stockholders in connection with
its 2012 annual meeting of stockholders (the “2012 Proxy Materials™. For the convenience of
the Staff, a copy of the No-Action Request, enclosing the Proposal, is anached as Exhibit ] to this
letter.

This letter supplements the No-Action Request following a submission by the Proponent to the
Commission via e-mail on December 28, 2011, attaching a letter dated December 27, 2011 (the
“Response Letter™) and a revised Proposal (the “Revised Proposal™). A copy of the Response
Letter, enclosing the Revised Proposal, is attached as Exhibit II to this letter. :

The Company has reviewed the Response Letter and Revised Proposal. The Company believes
that while the Revised Proposal may seek 10 cure certain defects described in the No-Action
Request, including the removal of some of the Company’s directors from office before his or her
term has expired, the Revised Proposal continues 10 be in violation of Rule 14a-8 for the other
reasons set forth in the No-Action Request. Accordingly, we respectfully reaffirm our request on
behalf of the Company that the Staff confirm that it would not recommend enforcement action if
the Company omits the Proposal from its 2012 Proxy Materials for the other reasons set forth in

the No-Action Request.

30433850.3
AUSTIN ¢ BELING » DALLAS » DENVER ¢ DUBAI « BONG KONG « HOUSTON - LONDON » (OS ANGELES » MNNEAPOLIS
MUNICK + NEW YORK « PITTSBURGH-SOUIHPORITE o RIYAON » SAN ANTONID « ST LOLIS » WASHINGTON DC
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U.S. Securities and Exchange Commission
January 4, 2012
Page 2

If you have any questions or require any further information, please contact the undersigned at
wnimetzi@:fulbright.com or by telephone at (212) 318-3384. If the Staff is unable to concur with
the Company's conclusions without additional information or discussions, the Company
respectiully requests the opportunity 10 confer with members of the Staff prior to the issuance of
any writien response to this letter.

ve%%y:“s‘/
Warren J. Nimetz

WIN

Enclosures

ce:  Flroy G. Roelke
RTIX Shareholders Commilttee

suadsh i



EXHIBIT X
No-Action Request, dated December 20, 2011, from Warren J. Nimetz
Sce Annex 11
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EXHIBIT II

Letter, dated December 27, 2011, from Elroy G. Roelke
on Behalf of the RTIX Shareholders Committee

See Annex 111
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- Second Shareholder Response Letter

30494371} 3



RTIX Shareholders Committee

/O ELROY G. ROELRE. ESQ, .
100 COLLINS DRIVE
SHERMAN, TX 75092.-3908

Phone: 903-892-3587 ' \!MSMA & OMB Memorandum M-07-16"**

' : Jamuary 11, 2012
Via E-MAIL - <sharcholderproposals@sec gov>

1S, Sccurities and Exchange Commission
Division of Corporation Finance :
Office of Chief Counsel

100 F Sireet, N E

Washingion, D.C 20549

Re: RTI Biologics, Inc.-Intention 10 Omit Shareholder Proposal of Elvoy G. -
Roelke on Behalf of the RTIX Shareholders Commitiee

t.adies and Gentlemen:

This letter is in reply (0 Anorney Nimeiz' letier, dated January 4. 2012 (the “No-Action
Request™). on behalf of RT1 Biologics. Inc. (the “Company™ or “RTIX"), requesting that the sialf
of the Division of Corporation Finance (the “StafT”) of the Securities and Exchange Commission
(the “Commission™) confirm that it will not recommend enforcement action 1o the Commission if
the Company excludes the referenced proposal submitted by the RTIX Shareholders Commitiee
(the "Proposal”) on behalf of the shareholders. . '

The purpose of this reply is to present to your olfice the reasons why our Amended Proposal
tor ~Revised Proposal™) should be included in the RTIX 2012 proxy staiement in accordance
with the provisions of Rule 14a-8(1)(8) and in accordance with Delaware law: and to request that
the Company's No-Action Request be denied by the Commission.

&15 xarounn: On December 6. 2011, we submitied & request o the Companv for proxy
inclusion of a resolution seeking to declassily staggered three-year board terms and to limit the
maximum size of the RTIX Board to seven in number and also proposing that such changes shall
be efTective as of the 2012 Annual shareholder meetmg, {the " Proposal™).

On December 20, 201 1, Artorney Nimetz's submitted 4 No-Action Request 10 the Commission
asking for a no-action letter for the intended refusal of our Propaosal, citing in various paragraphs.
that (i) the Proposal failed to comply with Delaware law which requires a proposal for
Amendment 10 the Anticles to be tirst acied on by the Board prior to submitting the matier for -
vote by shareholders and (ii) that the Proposal as dralied, would force carly termination of the
cstablished terms of existing Directors which is prohibited by law

In response. as allowed pursuant to Rule 14a-8(1)(8). we amended our Proposal (a) to request
the Board 10 act as necessary to submit our proposal 1o the sharcholders for vote, and (b) to

stipulate and clarify that the terms of existing directors would not be shortened by a change from -

classified three-year terms to one-year terms because the change would apply only to directors
newly elected or “re-clected at the 2012 annual meeting afler the adoption of the proposed

Page l of § é{/”}l




RTIN - Sharcholder Commitice Response 1o No-Action Request (continucd)

Resolution. These Proposal amendments were in accord with Rule l4a-8(l)(8) and are not
disputed as such in the Companv s current leuer,

The No-Action Request now claims such action is not enough. stating ~ -- while the Revised
Proposal may seck to cure cerain defecis described in the No-Action chucst th¢ Revised
Proposal continues 1o be in violation of’ Rule 14a-8 for the other reasons sc1 forth in the No-

Action Request ™

An anglysis of the reasons set forth in sections IL 111, IV and V of the December 20th letter
and our response to each of the claims. (ollows:

*11. Basis for exclusion.”
The “No Action Request” siatements are summarized as follows: ~The Proposal may be
excluded from the 2012 Proxy pursuant (o:

(i) Rule 14a-8(i}(2): “the Proposal. purporting to prevent elected directors from
completing full ierms for which they were duly eleclcd would cause Company 10
violate state law.”

~{ii) Rule 14a-8(iX6): “the Company and the Board Jack 1he power or authority 10
implement the proposal.”

~{iii) Rule 14a-8(i)8): by sceking 1o have all Directors stand for election annually
startiny in 2012, would remove Directors before there tenm as ended”™

“Delaware General Corporation Law regardmg amendments 10 the certificate of
incorporation. which does not permit unilaieral stockholder action 10 amend the
Cenificate of incorporation of a Delaware corporation. The Company believes that the
Proposal cannos be accomplished under Detaware law without action by the Board
which is beyond the scope or plain meaning of the Praposal ™

Qur reply is: Objccuons under Claims (i) and (iii) have been recuhcd in our Amended
Proposal and Claim (ii) is incorrect:

Claim (l) We have clarified the proposal 10 specify thal the Amendment would not
terminale existing three-year terms but would apply only to current Directors whose
terms have ended and who are re-clected, or 10 a newly elecied Director.

Claim (ii) This is not correct. The Board does huve the power and authority to implement
shareholder consideration of the proposal and the Company (i.c. the Corporation

_ Shareholders) does have the authority to amend the Cenificate of Incorporation.

Claim (iii) We have not sought 10 by-pass the Board. We have, in accordance with the
Statutes. requested the Board to take the actions necessary to present the Proposal to
the shareholders.

In summery. the Amended Proposal addresses the points of concern and. as amended.
explicitly comphcs with Delaware law.

*[1]. The Proposal may be excluded because its implementation would cause the Company
to violate Delaware Law.”
In this Paragraph, again citing Rule 14a-8(iX2). the No-Action Request covers, in greater
detail but only 1o the same end, the same objections noted above regarding early term
enuinations,

Page 2 of 5 _ f%‘f&




RTIX — Sharcholder Commitice Response to_No-Action Reguest (comtinucd)

Our reply is, as above, these objections have been rectified and therefore implementation of the
Amendments would not cause a violation Delaware Law.,

“iV. The Proposa! may be excluded because the Company lacks the power or authority to
implement the Proposal.™
This Parauraph of the:No Action Request. again citing Rule l-'la-S(:)(()) covers the same
objection given regarding Rule 142-8(iX2) but refines it to state that it would cause a
violation of State Law because. and I quote (rom the Request:
~it is bevond the power of the Board to achicve what the proposal purports to require the
Board to do f7.¢. ...annual terms. .. reduce board number. . . be effectivein 2012.).7
Then it tunther stawes: ~Becavse the Company Tacks the power or authurity to implement the
Proposal, the Proposal is excludable under Rule 14a-8(iX6)."

Our reply, once again is that the Amended Proposal does not seck 1o eliminate terms of’
existing Directors. and it would not immediately decrease the size of the Board to seven. It
‘would do so only when and as the existing tenns expire or become vacani.

Example: Curremly, there are eight directors with term siatus as follows:

Tesm Ending 2012, Terms Ending 2013 Term Ending 2034
seal open for clection scat not open for clection  seat.not open for election
three Directors three Dircciors two Directors

Thus. if the Amended Proposal is in its righiful place as Agenda ltem #1 and it is approved by
a majority of the sharcholders. then the Board size is immediatcly reduced to seven members and
onc Board position is eliminated. leaving 1wo 10 be elected: and the other five directors are not
up for current election because they have extended terms. Funther. if the Proxy Statement lists
three noininees for the current year, then the 1wo nominees with the largest number of votes will
be elected as Directors for the ensuing year. That will be in compliance with Delaware Law.,.

in such case. this action is in full compliance with Delaware Law. It provides a gradual
wransition from three-year staggered terms 10 annual terms for the full Board

Further. in reply o the statements llml “it is buvond the power of the Board (o achieve what the
proposal purpom 10 sequire it to do,. . and that “the Company Jacks the power or
authority. ... we submit that these «.onslnutc missiaiements ol our request and of the law:,

Please note the following facts:

We have not proposed that the Board act 10 amend the Cenificate. We know they do not
have that power We do. however, request that the Board exercise their power.
responsibility and authority to 1ake the steps necessary to submit the Proposal for
shareholder consideration and votc at the 2012 Annual Meeting.

Contrary 10 staiements contained in the December 20, 2011 lener, the Company clearly
and absolutely does have the power and authority to amend the Compeny Centificate:
Delaware General Corporate Law (DGCL) Scction 242 specifically provides that
authority to sharcholders.

Of course management docs not have that power or authority but they are not the
Company - they represent and act on behalf of the Company.  Management has the

-3

7
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RTIN -~ Sharcholder Committce Response 10 No-Action Request {continued)

duty and responsibility 10 prepare and send 1he proxy information to shareholders as
required by law,

Likewise, as stated above, the Board is not the Company and the Board does not
have the power or autharity 10 amend the Amcles. They do have a power and
responsibility to act!

As Auomey Nimiiz states in the last paragraph on Page 5 of the Responsc.
“Section 242(b) of the DGCL provides. in part, that *[e}very amendment ... shall be
made and effccted in the following manner: .. its board of directors shall adopt a
resolution setting forth the amendment proposed, declaring its advisability, and
directing that the amendment proposed be considered at the next annual meeting of e
stockholders.”

Thus Section 242 of the Delaware General Corporate Law specifically authorizes and directs
. the Board to present a resolution to the sharcholders and then it is up to the sharcholders to voic
for adoption of or to decline the Amendment Proposal. The parties with the power 1o act are first
the Board and then the shareholders, and in that sequence. the Company, by vole of its
sharcholders. has full power to implement the l’mpmal

V. The Proposal may be excluded because it falls into one of the enumerated exclusions
under Rule 14a-8(i)(8)..”

‘The No-Action Request reganding Rule 14a-8(i(8) staies™ ~A sharcholder proposal may be
excluded under Rule 14a-8()(8) if. among other things. it would remove a direcior from office
betore his or her 1erm expired.

Our Reply is: as siated above, the Amended Proposal does not remove any Director from Office
beforc his or her term expires

CONCLUSION

We believe that our Amended Proposal fully complies with the Delaware Statutes and is
worthy of consideraiion by the shareholders. To that end and as a last reply statement, we wish to
draw your attention 10 the wording of Scetion 242 of the Delaware law as noled above which
-reads as follows:

~ {b) Every amendment authorized by subscciion (a) of this seciion shall be made and effected
in the following manner:

(1) If the corporation has capital stock, its board ol directors shall adopt a resolution setiing
forth the amendment proposed, declaring its advisability, and either calling a special
meeting of the stockholders entitled 1o vote in respect thereof for the consideration of such
amendment or directing that the amendient proposed be considered at the next annual
meeting of the stockholders. ... ... The notice shall set forth such amendment in full or a
briei” summary of the changes to be efTecied thereby. At the meeting a vote of the
stockholders entitled 1o voie thereon shall be 1aken for and against the propused
amendment If'a majority of the outstanding stock entitled (o volte thereon..... has been
voled in favor of the amendment. a certificate sctting Forth the amendmeent and certifyina
that such amendment has been duly adopted in accordance with 1his section shall be
executed, acknowledged and filed and shall bt.comc cffective in accordance with § 103 of

this title.
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RTIXN ~ Sharcholder Commiuéc Response 1o No-Action Request (continued)

Therefore our reply to the Company's request is this: Note that the Delaware Law says: “its
board of direciors M{en:plmdv added) adopt a resolution...™  Under the law:, *shall™. when
used tn the 3rd person as above, s not permissive, it is mandatory and it then follows that it the
Board faifs 1o submit the Proposal for vote. such inaction b\ the Directors would be in direct

violation of governing law

‘It is the concemn of the Sharcholders Committee that the management and their atomeys are
more focused on blocking any shareholder inervention in the affairs of the Company. regardless

of merit, then they are on ecmbracing a meaningful dialogue.

We herewith request that the Company s No-Action Request 1o omit the Amended Proposal

trom the 2012 Proxy Statememt be denied.
Respecu'ully ;

Elrov G Roelke

CC. Anorney Warren J. Nimeiz
RTI Biologics Dircciors
Thomas R. Rose. Corporate Secreiary:
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RTIX Shareholders Commitiee
CIOBLROY G, HOELKE, EsQ.
D0 CorLvg DRIVE

SHERMAN, TX 75092-3908
Phgne 903-892:3587 gMaIISMA & OMB Memorandum M-07-16"**

Jajinary 11,2012
* VieE-MALL -«hmad«pmposals@mgw

U.S. Securities:aiid Exchange Commiission
Division of Comporation Finance.

Office afﬂﬁefﬁaudsel :

100 F §treet, N E.

Washington, D.C. 20549

Re; RTIBiologics, Inc.-Intention to Omit Shareholder Propasal of Elroy G.
Roeike oii Béhalf of the RTIX Shareholders Committee

Ladies and G&nﬁemrem

This lefteris in reply fo ABorney Nimetz" létter, dated January4 2012 (the “No-Action.
Request™, on behutfof RT1Biologics, Inc. (the “Corfipany™ of "RTIX"), réquesting thuit the staff
of the Division.of Corporation Finance (the “Staff") of the Secarities and Exchange Connission
(the “Cornission™) confirm that it will not recommend enforcement-action to the Commission:if
the Company-excludes thereferenced proposal ‘submitted by the RTIX Shareholdess Cominittee:
(the "Pmposal") on hehalf of the shareholders.

The purposezof this replyis to; pmnnt to. your office the reasans why oar Amended. Proposal
(or “Revised Projitisal™) should beingluded in the RTIX 2012 proxy statenient in accordance
with the provisions of Rule 14a-‘8(])(8) and in-acgordance witli Delaware law; #nd to reqaestthat
the Company s No-Action: Reéquést be-denied by the-Commissign,

BAcxGROUND:. On-December 6, 2011, we submitted a request tothe Cempany forproxy
inclusion of a-résoliition seehng fo. deelasstfy stapgered three-yéar board tefms and to limit the
maximum size of the, RTLX Board 1o seven in numbir and alsa proposing that sach chariges shall
be effective a5 of the 2012 Annual shareholder inéeting (the “Proposal®).

On December ZQ, 2011, Attorney Nimetz's submitted a No-Action Requsst tothe Comnnssmn
asking fora np-uctivi letter For-the inténded refusal of biir Proposal, citmg it ‘vaiiohd paragraphs
that (i) the Proposal failed to-comply. with Diglaware law which requires a proposal for
Amendment to the Articlés 1o be-firét actéd on by the Board prior to submifting the matter for
vote by sharehelders and-(ii) lizt the Proposal as drafted, would force early tecmination of the
established terms of existing Directors which is prohibited by law.

In response;-as allowed pursuant to Rule 14a-8¢1)(8), we amended pur Proposal (8) to request
the Board to d¢t 4§ hecessary to submit our proposal to the shareholdery for voté and (b) to
stipulate and clarify that the terms of existing direetors would not be shortened bya daax;g

classifiéd three-yéarterms to-one-yeas terms because the change would apply only fo: dxrectors
newly elected ar re-elected at the 2012 annuzl meeting after the. adoption bfthepmpbsed

Page | of 5 ' %%Q




RTIX —Sharcholder Commiiltse Respanséto No-Aétion Request (Goitiniicd)

Resohition, These Proposal amendments;were in-accerd with Rule 14a-8(1}(8)4ad. are ot
disputed as such in thé Company’s:current letter..

The No-Action Request now claims sich action i3 nét ¢hough, stating “ —~ whilie the Revised
Proposal diny Seek 10.énr¢ certain defects described in the NozAction Request; ... the Revised
Prepgsal cotitinues to bedn vnolah on of Ruile 14a-8 forthe other reasons:set forthiin the No--

A mkequest.

An analysis of the reasons set forili in sections IT, T, IV and’ V@f thé ‘Décémber 20th lefter
anid gir Fésponse 1o edcli of the claims, follaws:

“IL. Basis for exclugion.”
The*No Actioh Request™ statements are sumimarized a&follews “The Proposal may be
excluded from the'2012 Proxy pursuant to:

“@) Rulé:14a-8(i)(2): “the Proposal, purporting to: prevmtx elected directors fiom
completing full terms for which they were duly elected, would cause Comipany to
violate sfate faw.”

“(i5) Rule:14a:8(){6): “the Company. and the Buard lack the power or anthority to
implemeritthe proposal.”

“(iii) Rale 14a-8G)(8): by seeking to Jiave all Directors:stand for elecfion anmyally
Mngm_ ,2012, would remove Directors before there teem a3 ended”

“Délawire General Corporation Law regarding amendments-to the certificaté of
incorporation, which does not-permit unilateral stockholder action to:amend the:
Certificite of Incorporation of a Delaware torporation. The Coripatiy believes that the
P:aposhl ¢annot be accomplished anider Delaware law without action by the Board.
whichis, beyond the scope or plain meaning; ofthe Proposal.”™

Qurreply is: Objections under Claims (i) and {iii) bave heen rectxﬁe;l in our Amended
Proposal and Claim (i) is incorrect:
Cluitn (i) We have clarified the proposal to-specify that flie Amendment would not
- ‘terminate exigting three-year terms but wonld apply orly to clirfent Direttors whiose.
terins have ended and who are re-¢lected, or'to a ngwly elected Director.
Claim (i) This is not correct. The Board does have the:power and-authoxity to implement
" shareholder consideration of the proposal and: the Coinpiiny (i.¢: the Corporation
Sharehioldersy does have the authority to ament the Certificate of Incorporation.
Claim (jii} We have nat sought to by-pass the Board. Weé-hiive, ini aceardance with the
Stinites, réxiiested the Board to take the action necc‘ssary to presein the Proposal to
the shanahn}der.s

........

eXpltme complmwh Delaware law.

“IE The Proposal inay be excluded because its implemesitation would cause the Company
to violate Delaware Law.”
T this Paragraph, again citing Rule 14a-8(i)(2), thie NorAotion Reguest cgyers, in greater
dotail byt only tothe same end, the same objections notéd abeve regarding early terii
tefmindtions; .
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Om‘ reply 13, as abnve, theseﬂbjeehans haye been reetlﬁed and«ﬂxetef‘ore fmplementation of the:
Amendments would not eanse-d violdtion Delaware Law.

41V, The Froposal may. be mclnded because the Company Iacks the power of authbnty to

“implgment the Praop: g
This- E‘am;gmph of the: Mo Action Kequest; again citing Rule 14a-8(i)8), covess the same
objection given regarding Rule 143-8(X(2) but refines it 16 stite that it woild canse d
~itldtion oF State Law biecause, and T quote from the Request: v
“ftis:beyond the power of the Board to.achieve whit the proposal purperts'ta reuire the
Bvafdtddo(‘e ..dibnuil tetms, ....reduce board #umber; ...be effactivein 2012, J
 Then it-fusther. states; “Beqause the Company laeks the power:or anthority to nnplemem the
Propesd), the Proposal is éxcludable under Rule 14a-8()(6). v :

Qur mply, once again.is.that the: Amended Proposal does net geek to éliniinute tesmis of
Shastitig Directors; and it would not- mmfedaahely decresise the sizé of the Board to seven. Tt
wenild da-so mly when and as the existing terms expire or become vacant,

Example: Currently, there:ate. eight directors with term status as follows:

'I'erm Endmg 20,12 Term Ending 2013 Terixi Ending 2014
: 1 ga ot oper or election seat not Ol fecti
threeDirectors thfee Directors two Direstors

“Thus, if the Amended Propesal isin its rightful place as Agenda Item #1 and it is approved by
amdjority of thie: sharehﬁldqrs, then the Board size i§ immediately rediiced ta sevéi nembers and
ohe Board position is eliminated, leaving two to be elected; and the other five dirscters are not
up for current election becanse they have extended terms. Further, if the Broxy Staiement lists
thrée ngininees For the.current year, then the two nomiineds with the latgest: umber of votés will
be elected as Diregtors for the'ensuing year. That will be in compliance with Delawared.aw.

In siich case, this actiot is i fill compliance with DelawareLaw. It provides a gradual
srangition. from three-year staggered terms to annual terms for the full Bodrd,

-Further; in reply to the statements that “it is beyond the power of the Board ta.achieve what the
pmposal pnrpQ(ts torequiré it t do...™; and that “the Comiyriy Jacks thie power:or
authority:...” we submit that these consutute misstatements-of our request-and:of the law.
Please notethe Following facts; '
~ Wehaviiot proposed that the Board act to amend the Cenificate, We know thiey do net
have that power. We do, however, request that the Beard exercise their power,
responsibility and-anthiority to take the stéps necessary to submitthe Proposal for
shareholder considerafion and vote at the 2012 Annual Mesting.

Contrary: 1o statéments.contained in the December 20,.2011 letter; the Compéiny elearly
and absolujely-does have the power and authority ta amend the Cqmpmy Certificate.
Deélawiare Gentral Corporate Law (DGCL) Sestion 242 specifically provites that
authority teshareholders.

Of course. nianagémerit does not have that power or dutherity but they sgre not the
~ Company — they represent and act an behalf of the Company. Management has the
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. RTIX~Sharsholder Cofimiftes Responise to No-Action Reqitst (sontittued)

disty and responsibility: to prepare and-send the. proxy mfotmanon to shareholdérs as
required by law.

Likewise, as stated above, the. Board is not-the Company and the Board ‘does fiot.
have the power or authority tp.aiend the Articles: Theéy do heveé a'power and
responsibility to-act!

As Attarney Nimitz states in the last-paragraph on Page 5 of the Response;
“Section 242(b) 4f thé DGCL provides, it part, tht ‘[elvéry amendiment .. shafl be
made and effected in the following manner; .. its board of directors:shall adapt a
sesplution setting foith the amendmént proposed, detlating its advisibility, and
directing that the amentdment proposed be cansidered armenext annusl meeting of tiie
stockholders.”

Thus Section 242 of the Delaware. General Corporate Law. specifically authorizes and directs
the Board to present a resolution to he shareholders:and then it is-0p. to the shiareholders to. vote
fior aidoption of or to declirie the Amendment Proposal. The parfies with the pewer to act are first
the Board and then the sharsholders, and in.that sequencé, the Coiiypany, by vote of its
shareholders, has full power to iniplenient the Proposal.

%V. ‘The Proposal may beé excluded because it fall into oneé of the enuméerated exclusions
undér Rule 14a-8(1)(8)..”

The No-Action Request regarding Rule 14a-8(()(8) states: “A sharehélder proposal may bg
excluded-under Rule l4a-8(i)(8) if, among other things; it would remove a director from office
‘befbre his or her term acpxmd

" Our Reply is: as stated abpve, the Amgnded Proposal does:not remove any Director from. Ofﬁce
‘before his or her term expires

vacws:wv
We-bélieve that our Amended Proposal fully complies:with the’ Delaware Statutes and is
wsrthy of consideration by the shareholders. To that end and-asa last réply statement, we wighi to
" draw yéur attention to the wordinz of Seetion 242 of the Delawar law as noted above which
reads as.follows:
“1b). Evm’y amendmeit authorized by subsection (a) of this section shall be made: and e&‘ected
in‘the following manner:
(1) ¥ the corporation has capital stock, its Tioard of directors shill adopt & resolution setting
‘forth the amendmerit proposed, declaring its advmablhty, and either calling a special
‘mesting of the stockholders entitled to vote in respect thereof for the eonsideration of such
amendment or directing that the amendmeiit proposed be considered at the next annual
meeting of the stockholders. .......The totice shall set Forth such amendment in full ora
hrief summary of the changes to bé effécted thereby., At themeeﬁng a'vote of the
stockholders entitled to vote thersan shall be taken tor and ggainst the proposed
amendment. If 2 majority .of the-outstanding stock-entitléd 0 vote thereon, ... has beén
vated in favor of the amendment, a certificite setting forth the amendment and certifying
that such amendment has been duly-adopted in accordance with this section shall be
© executed, acknowledged and filed and shall beconie effective in accordance with § 103 of
this title.
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Therefore onr-réply to the: Cempany sTequest is this; Note that-the Delaware Law.says: “its
board of directorsshall Yemphasis addéd) adopta resolution...™t  Urder the law:; “shull”, when.
nsed in the 31d person:as shove; is not permissive, it xamandatory and it then follows that if the:
Board fails fo submit the Propesal For vete, such inaction by the Directars would be ini direet
violation of govering law:

It i the conigém. of thé'Shareholdérs Cominiittes thiat the manageient and. their aftorneys aré
moré focused on blodangauy shareholder intervention in the affgirs of the: Company, regardliess
of meit, then they are on.embsacing a meaningful dialogue.

We hnrewuhxegmtthat the_.(:mpm s No-Action Request to omit the Amended Proposal
from the 2012 Proxy Statemeént biedénied

Elroy G Roelke.

CC: Attorney Warren J, Nimetz
RTI Biologics Direstors
Thomas R. Rosé¢, Corporate Setretary
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FULBRIGHT B . Werren . Nimets

@aworski LLPE " Pormer

666 Fifth Aveane, 31st Floor » New York, New York 10103-3198
wirimetz@fulbright.com > Direct: 212 318 3384 » Main: 212318 3000 « Facsimile: 212 318 3400

January 4, 2012
VIA E-MAIL

U.S. Securities and Exchange Commission
Division of Corporation Finance :
Office of Chief Counsel

100 F Street, N.E.

Washington, D.C. 20549

-Re:  RTI onloglcs, Inc —-Intentlon to Olmt Shareholder Proposal of
( 1 Behalf of , :

Ladies and Gentlemen:

Reference is made to our letter, dated December 20, 2011 (the “No-Action Request”), on behalf
of RTI Biologics, Inc. (the “Company™), in which we requested that the staff of the Division of
Corporation Finance (the “Staff”) of the Securities and Exchange Commission (the
“Commission™) confirm that it will not recommend enforcement action to the Commission if the
Company excludes the referenced sharcholder proposal (the “Proposal™) submitted by Elroy G.
Roelke on behalf of the RTIX Shareholders Committee (the “Proponent”) from its proxy
statement and form of proxy to be distributed.to the Company’s stockholders in connection with

its 2012 annual meeting of stockholders (the ‘W_MM”) For the convenience of
the Staff, a copy of the No-Actxon Request, enclosing the Proposal, is attached as Exhibit I to this

letter.

This letter supplements the No-Action Request following a submission by the Proponent to the
Commission via e-mail on December 28, 2011, attaching a letter dated December 27, 2011 (the
“Response Letter”) and a revised Proposal (the “Revised Proposal”). A copy of the pronse
Letter, enclosing the Revised Proposal, is attached as Exhibit I to this letter.

The Company has reviewed the Response Letter and Revised Proposal. The Company believes
that while the Revised Proposal may seek to cure certain defects described in the No-Action
Regquest, including the removal of some of the Company’s directors from office before his or her
term has expired, the Revised Proposal continues to be in violation of Rule 14a-8 for the other
reasons set forth in the No-Action Request. Accordingly, we respectfully reaffirm our request on
behalf of the Company that the Staff confirm that it would not recommend enforcement action if
the Company omits the Proposal from its 2012 Proxy Materials for the other reasons set forth in
the No-Action Request.

50434850.3
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U.S. Securities and Exchange Commission
January 4, 2012
Page 2

If you have any questions or requlre any further mformanon, please contact the underslgned at
wmmet@fulbnght.com or by telephone at (212) 318-3384. If the Staff is unable to concur with
the Company's conclusions without additional information or dlscussmns, the Company
respectfully requests the opportunity to corifer with members of the Staff pnor to the igsuance of
any written mponse to this letter.

Warren J. Nimetz
WIN
Enclosures

cc:  Elroy G. Roelke
RTIX Shareholders Committee

. 50484850.3
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No-Action Request, dated December 20, 2011, from Warren J. Nimetz
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December 20, 2011
VIA E-MAIL

Securities and Exchange Commission
Division of Cosporation Finance
Office of Chief Counsel :

100 F Street, N.E.

Washington, DC 20349
Re: Rﬂ%hw.—mnn(hnxtsmwdahopoadof

' L.adies and Gentlemen:

Our client, RT1 Biologics, Inc. (the “Company™), has received a sharcholder proposal (the
“Proposal™) from Elroy G. Roclke on behalf of the RTIX Sharcholders Committee (the
“Proponent) for inclusion in the proxy statement and form of proxy to be distributed to the
mesmdbldeumwmmwnbmmlzmmhgofmkboldm(mm

). On behalf of our client, we hereby notify the Seowrities and Exchange
Commission (the “Commission™) of the Company”s intention to exclude the Proposal from its
2012 Proxy Materials for the reasons set forth below. The Company respectiully requests that
the swaff of the Division of Cozporation Finance of the Commission (the “Staff*) confimm that it
will not recommend any enforcement action to lbe Commission if the Company exchudes the
PmposalﬁomntsZOIZmemeials

Pursuant 10 Staff Legal Bulletin No. 14D (CF), Sharehokier Proposals (November 7, 2008)
(“SLB {4D™), question C, on behalf of the Company, the undersigned hercby submits this letter,
-wbuchamemmehoposalmdmludumexphmﬁononhesevanlmdwidmlb-s:sonwmch :
the Company believes it may exclude the Proposal, to the Commission via e-mail to
gov and in liew of providing six additional copies of this letter
pursuant to Rule [4a-8() under the Securitics Exchamge Act of 1934, as amended (the
In addition, in accordance with Rule 14a-8(j), a copy of this submission is
being emailed and mailed simultaneously to the Proponent, informing the Proponent of the
Company's intention to exclude the Proposal from the 202 Proxy Materials.

The Company will promptly forward 1o the Propbnent any response from the Staff 10 this no-
action request that the Staff transmits by email or fax to the Company only. Rule 142-3(k) and

Section E of SLB 14D provide that shareholder proponents are required to scnd companies 2

30470475 .
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copy of any correspandence that the sharcholder proponent elects to submit to the Commission -
or the Staff. Accordingly, we are taking this opportumity to remind the Proponent that if the .
Proponent submits correspondence to the Commission or the Staff with respect to the Proposal, a
copy of that correspondence should concurrently be famished to the undersigned on behalf of the

o ’ .

.

The Company intends to file its definitive 2012 Proxy Materials with the Commtission on or
about March 16, 2012. Accordingly, pursuant to Rule 14a-8(j), this letter is being submitied to
the Commission not later than 80 calendar days before the Company intends to file its 2012

i 8 Background.

The Proposal reads as follows (a copy of the letter dated November 30, 2011 setting forth the
Proposa! is attached as Exhjbit A to this letter):

STOCKHOLDERS RESOLUTION
, T
AMEND ARTICLE #7

OF THE
RTI B10LOGICS, RNC.
AMENDED AND RESTATED CEXTIFICATE OF INCORPORATION

Resolved, in order to have a more efficient Board of Directors and to obisin quicker response to the gosls
and requicements of the siockholders for a profitable business enterprise, the provisions relative o the
Board of Directors, stated and identified in the Amended and Restated Cetificate of Incorporation as
“Seventh: Classification of Board of Direclors™ with no limits on the number of Disectors and
establishing 3 yeor serms therefor, are herewith revoked in their entirety and are replaced and superseded
by the following provisions: '

“Seventh: Board of Directors. The busincss snd affsirs of the Corporation shall be -

managed by and under the direction of 3 Board of Directors duly elected by the

- stockholders, which Board shall excrcise af) the powers of the Corporation except as such

acre by Law, the Certificsse of Incorporation, or the Bylaws of the Corporation, conferred

_ upon or reserved to the stockholders of the Corporation. Tho number of Directors,

:obctson‘°° theseof, erms of office, and suthority to adopt and amend the Bylaws shall be as
lows: :

“ () Number. The sumber of directors of the Corporation commencing with the anmual
stockholder meeting in the year 2012 shall be seven (7). Such number of dicectors may
be decreased Or increasod from time to time as provided in the Bylaws so long as the
number of directors shall not be less than five (5) nor more than seven (7) and no
decrease shall have the effect of shoriening the term of any incumbent director elected by
the stockholders.
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+ - (b) Blection pud Ters. Each director shall be slecied at the annusl meeting of

stockholders 1o serve s one-year term ending on the dats of the next annual mocting of

stockholders following the date al which the direcior was elected, and until his or her
. successor is clected and qualified or until his or her death, retirement, os resignation.

“ (o) Vacancies Any vacancy on the Board of Directors may be filled by 2 majority of
the remaining divectors then in office although less than 8 quorum, or by & sole remaining
disector. The sorm of any divector selected by the Board of Directors to fill a vacancy
shelt expire at the next stockholders’ meeting st which directors are elected.

= (d) Bylaws. The Board of Disectors shall have the power to adopt, amend of repeal the
Bylaws of the cosporation; provided, the stockholders shal) also have the power 1o sdopt,
amend or repeal the Bylaws of the corporation and the Board of Dircctors may nos repeal
or amend any Bylaw provision that the stockholders have expressly enasted without
satification by the stockholders, No Bylaw hereafier legally adopted, amended, altered or
sepealed shall invalidete any prior act of the directors or officers of the Corporation that
would have been valid if such Bylaw had not been sdopted, amended, akered or
repealed.”

?".‘

Pursuant to (i) Article Seventh of the Company’s Amended and Restated Centificate of
Incorporation (the ! and (i) Section 3.02 of the Company’s Amended and Restated
Bylaws (the “Bylaws™),” the Company’s board of directors (the “Board™) is cusrently divided
into three classes. One class of directors is elected at cach annual mesting of stockholders of the
Company i Each director is elected at an Annual Meeting “for a three-year
term” 10 “hold office until the annual meeting for the year in which his or her tenmn expires.”

Three directors clected at the 2010 Amual Meeting are currently serving terms that will expire at -
the 2013 Annual Meeting, while two directors elected at the 2011 Annual Meeting arc currently
sorving terms that will expive st the 2014 Annual Meeting. At the upooming 2012 Annual
Meeting, stockholders of the. Company will be asked to elect three directors to serve terms that
will expire at the 2015 Annual Meeting.

| | R Bases for exclusion.

The Company respectfully requests that the Staff concur in its view that the Proposal may be
excluded from the 2012 Proxy Materials pursuam to: ’

"»  Rule 142-8(1}2)}—(i) By pueporting.to amend the Charter to prevent elected
directors from completing the full terms for which they were duly clected, the
implementstion of the Proposal would, if implemented, cause the Cotnpany to

* The Chanter is filed as Exhibk 3.1 10 its Current Report on Form 8-K filed February 29, 2008,
® The Bylaws are filed as Exhibit 3.1 1o ks Current Report on Form 8-K filed August 4, 2008.
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Ill. The Proposal may be excluded becanse its implementstion would caese the

A shareholder proposal may be exciuded under Rule 14a-3(i)(2) if implementation of the
proposal would cause a compeny to “1o violate any state, federal or forcign law to which it is
subject.™ The Company is incorporated under the laws of the State of Delaware. Section 141(d)

violse state law. (i) Since the Proposal purposts to be an amendment to the
Charter and is presented as a binding sesolution for approval at the 2012
Annua] Moeting; it is subject to Section 242 of the Delaware General
Corporation Law (the “DGCL™) regarding amendments to the certificate of
i which does not permit unilateral stockholder action to amend
the certificate of incorporation of a Delaware corporation. The Compeny
belicves that the Proposal cannot be accomplished under Delaware law
without action by the Board which is beyond the soope or plain meaning of
the Proposal. '
» Rule 148-8(i}6)—The Company and the Board tack the power or autherity to
implement the Proposal. .
* Rule 14a-8(i)8)—By sceking to have all directors stand for elections annually

commeencing with the 2012 Annual Meeting, the Proposal, in effect, would
remove directors from office before their tesm has expired.

Company 0 violate Delaware law,

of the DOCL states that:

The directors of any cosporation organized under this chapter may, by the
certificate of incorporation or by an initial bylaw, or by a bylaw adopted by a vote
of the stockholders, be divided into 1, 2 or 3 classes; the teivn of office of those of
the first class 1o expire at the first annunl meeting held after such classification
becomes effective; of the second class 1 year thereafter; of the third class 2 years
thereafier; and at ¢ach annual clection held after such classification becomes
effective, directors sholl be chosen for a full serm, as the case may be, to succeed
those whose tenms expire (cmphasis added).

Section 141(k) of the DGCL states in relevant part:

(k) Any director or the entire board of dircctors may be removed, with or withowt

cause, by the holders of a majority of the shares then entitled 10 vote at an election
ofdirecms,meprq:j‘ollm : .
() Unless the certificate of incosporation otherwise provides, in ke case of @

corporation whose besrd is classified as provided in subsection (d) of this
section, stockholders may effect such removal only for cause (cmphasis added).
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 This princlple thet direcioss scrving on clessifiod bowrds ey a0t be vemoved from theis office -

by stockholders witkout causc is also well cstablished in Delaware case law. See, ¢g.,
Insingform of North America, Inc. vs. Chandler, 534 A 24 257 (Del. Ch. 1987). In eddition, it is
firmly established in Delawsre taw that directors may not be removed from their office by other
directors. See, ¢.g., Dilion ws. Berg, 326 F. Supp. (1214 D. Del), afd 453 F.2d. 876 (3d Cir.
1971). .

It is well setiled Delaware law that directors on classified boards serve full three-year terms.
Fifty years ago, in Essential Enterprises vs. Automatic Steel Products, Inc.,’ Chancellor Seitz

concluded; “Clearly the ‘full term’ visualized by the ststute is & period of three years—not up 10 .

three years.™ This was recently affirmed by the Delaware Supreme Court in the case of Airgas,
Inc. vs. Air Products and Chemicals, Inc.,’ in which the Court strack down a bylaw thm
purported to shorten the terms of sitting directors elected to three-year terms.  The opinion of
Justice Ridgely, unanimously supposted by all of the Justices, concluded: “It {the January Bytaw
in question) serves to frustrate the plan and purpose behind the provision for {Airgas’s) staggered
terms and it is incompatible with the pertinent language of the statute and the Charter.
Accordingly, the Januxry Bylaw is invalid, not only because it impermissibly shortens thie
divectors® three-ycar staggered terms as provided by Anticle. 5, Section 1 of the Airgas Charter,
buulsobemmilmmwdtoadefaclamnovalwithmucamofﬂmcdiredor&...”‘

As noted above, Anticle Seventh of the Charter (along with Section 3.02 of the Bylaws and
Section 141(d) of the DGCL) provides that the Board shall have three classes with cach director
“clected for a three-year team™ fo “hold office until the annual meeting for the year in which his
or her texrm expires.”. One nced look no fasther than the text of the Proposal itself to understand
how implementation of the Proposal would directly conflict with Delaware law by preveating
previously elected directors from serving out their full terms. The Proposal purports fo fix the
size of the Board at sevén members “commencing with the annial stockholder meeting in the
year 2012” with each director to be elected “to serve a one-year term.” However there is no way
this result can be achieved without shortening the terms of directors duly elected to three-year
terms, which is not permisted undes Delaware law. _ '

In addition, the Proposal calls for unilateral stockholder action to amend the Charter 10 eliminate

the classification of directors of the Company and reduce the maximum number of directors

serving on the Board to seven. Since the Proposal purports (o be an amendment 10 the Charter, it
is subject to Section 242 of the DGCL regarding amendments to a certificate of incorporation.
Section 242(b) of the DGCL provides, in part, that “[eJvery amendment ... shall be made and
effected in the following manner: ... its board of directors shall adopt a resolution sesting forth
the amendment proposcd, declaring its advisability ... and directing that the amendment

¥ 159 A2d 288 (Del. Ch. 1960).

¢ 1d 21 290-291.

5 C.A. No. 5817 (Del. Sup. C1. Nov. 23, 2010).
‘aan.
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proposed be considered st the next annual meeting of the stockholders.” The Board has not
adopted a resolution seiting forth the Proposal, declared its advisability and directed thas the
Proposal be considered at the 2012 Annual Meeting.

This letter also serves as the opinion of Fulbright & Jaworski L.L.P. that, for the reasons
mmmuwofmmmmume-vmnthm :

Simmmuummwm“mummpmywﬁmmmw,m |
Proposal is exciudable uader Rule 14a-3(i)(2).

IV.  The Propesal may be excluded because the Company lacks the power or authority
o implement the Preposal.

A sharcholder proposal may be excluded under Rule 14a-8(I)(6) if “the company would lack the
power or suthority to implement the proposal.” As the Staff has held on numerous occasions,
Rule 140-8(i)}6) applics to & sharchoider proposal that, if adopted by the compeny’s
stockholders, would csuse the company 10 violate applicable state law. See, c.g., Batl Corp.
(an. 25, 2010); Schering-Plough Corp. (Mas. 27, 2008), Noble Corp. (Jan. 19, 2007); SBC
Communications Inc. (Jan, 11, 2004); and Xerox Corp. (Feb. 23, 2004). As discussed above, it is
. beyond the power of the Board to achi¢ve what the Proposal purports to require it to do (ie.,
have ali directors stand for elections annually and reduce the maximum number of directors
serving on the Board to seven, all commencing no later than the 2012 Annual Meeting). Because
the Company lacks the power or suthority to implement the Proposal, the Proposal is also
excludable under Rule 142-3(iX6). ’ : .

V.  The Proposal may be excluded because it falls into one of the enumernted exclusions
under Rule 14a-8(I8). ' ST

A shareholder proposa) may be excluded under Rule 14a-8(iX(8) if, among other things, it would
remove a director from office befose his or her tevm expired. The predecessor to Rule 14a-
8(iX8) provided that a proposal could be omitted from proxy materials if the proposal “relates 1o
a nomination or an election for membesship on the company’s board of directors or analogous
goveming body or a procedure for such nomination or election.” In the Commission’s final rule,
Facilitating Shareholder Director Nominations, Exchange Act Release No. 33-9136 (Aug. 25,
'2010), the Commission indicated that the text of Rule 14a-8(i)(8) was amended in order to codify
- prior Staff no-action letters and intespretations with respect to the types of proposals that would
continue 1o be excludable pursuant to Rule 14a-8(iX8). For instance, it has been a long-standing
position of the Staff that proposals which have the purpose, or that could have the effect, of
prematurely removing a disector from office before his or her term expired are excludable. See,
e.g., Royul Caribbean Cruises Lid. (Mar. 9, 2009); Dollar Trees Stores Inc. (Mar. 7, 2008); Hilb
Rogal & Company (Mar. 3, 2008); Peabody Energy Corporation (Mas. 4, 2005); FirstEnergy
Corp (Mas. 17, 2003); Sears Roebuck and Co. (Feb. 17, 1989); and American Information’
Technologies Corp. (Dec. 13, 1985). )
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mmmumwuuﬁubmammmmmmy
commencing no Jater than the 2012 Annual Meeting. As described in-some detail above, this
would necessarily mean thet some of the Company’s directors would, in effect, be removed from
oﬁeebefoxvlnsorhertumupiud. As a result, the Proposal is excludsble under Rule 14a-
8(IX8) as well.

CONCLUSION
For the foregoing reasons, the Company respectfully requests that the Suffeonﬂmdnl it would

mmmdaﬂ«mmurmcmmmmmmzmm

ltyonluvcanym«nquho further information, please contact the undessigned at

mwbytekmomat(zu):ila-m If the Siaff is unable t0 concur with
the Company’s conclusions without additional information or discussions, the Company
Wymhwmm&r%mﬁ:dm&aﬁmhﬂuma
any written response to this letter.

Very truly youss,

Wo o™
Warren J. Nimetz

WIN

Enclosures

cc:  Elroy G.Roclke
RTIX Shareholders Commitice

50708733
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EXHIBIT A

Letier, duted Novensber 36, 2011; from Elroy G. Roelke
on Behalf of the RTIX Shareholders Commitee



RTIX SHAREHOLDERS COMMITTEE

c/oBa20Y G. RomLxg, BIQ.|
. - 100CowLinsDpave
Thone: 503-992-)587 ++*Rgkelk & OMB Memorandum M-07-16***
' mmso.zou

Cheleman ysd Dircctor Doas H. Bengy: .
mumm;m
mmmum.mummn mmmr Gearen, MD,,

Gregosy P. Raluey, Adsien JR. Swith;
Sharcbolders of XTIX
.o RT1 Biologics, Inc.
11621 Rescarch Circle
Alachus, F1 38215

R2: Commitice’s Comments on Operations, Roquest for Answess 1o Certsin Questions and
Request for Inclusjon of Sisted Proposals for Shatehalder Vot st Next Anoal
Stisesholdors Meoting.

_ Doar Directoss:

The Company’s impeoved thind quasier 2011 rosslex, whils welcoomss, have nol, in any way,
diminished the Sharcholdey Commitiods concems reparding lha past, prescot and future direction of s
Compeny. (Note: “Sharcholder™ bas the sem¢ memlog ae “Stockhalder™ referred 0 in tho Cestificass of

Wo ralse heas concens, offer some comments, seek prompt answess 40 30me specific

mumuwwuhm

uwhh“oﬂnwdﬂr»mdhﬂbhmm
ovensight 1o either the Tutogen acquisition or the Aweays isvesment. The Board showld require’
owasgemeat to estabiish o strategic plan and, once adopiod, thea clossly monkor adhercmcs 1o Gt plan.
“These oversight fallares are seflucied in the minmscule profitability and eaterpriss valus of tho Compuny,
‘There are a0 other explaistions. Manegemeat indicstes thet it is on the lookeut for sdditional -
scquisitions. mmwkmdﬁswddhamdmﬁewa
batter investod elsewhese.

The most important soquisition under curvesit management's walch was Tulogen. 'What sbould have
been accoretive quickly deteriorated, fusled by wsneccsenty Inyers of junior menagers and falture to
kmnce nowty soquired essets. The $3 mil iavested fa Athersys would have been batter speat on sakes

and mrketing activities for Tutoplest and Biocieanse products,

Another exampie of inept mansgement practices ks examplificd by the siow sale of cacess inventry.
mmmqmmmdwmmmm-mum
for which they were producing products,

Commenting on the public information filed with the SEC over the past scveral yers, & foomer
Company exccutive and current shareholder said:

.. “It would be difficult not 10 bs of the same 2ind with the Sharebolder Committee’s

consistendy . History shows,
gradual goverance mmumummmmum
bowever traumaitic it may be. Temptation to compromiss though, is always grest. Prom
the shaceholders® perspective, it would not be urwrcasonable 10 concluds that the current

Pipiofz



. it Lty 30  caars and
Mmmmuummmmmuw
" golagfarward. Shersholders want their Boerd roprwesntatives 10 create incressing
mmumum-mhumm.uummpm
Mblﬂ!ﬁlﬁu”muhﬂdb“’ :
mmmmwmmdummmmm
seeidng their coitical esscasmens segarding the impaiced hesith of the Cornpany? and whet tivatmints might
be applied that could creste the robust growth that the Corapanty®s werger of Tisiogen should heve uhersd
h. mmmuuuwmm-mmmm»
" 'We sespootfully reguest atewers 10 The Dllowing questions:
* Whatis the §iffavence between Blocicanse and Tutoplest prodoct linse and whyy is hee nots:
scpcple strategy for ¢soh?
© What reslty Jappened to ihe Medirouls contract?
. &u“mﬂmﬂm&id‘mﬁugﬂwhmw
conpentraied on solling RTTs bio-membrancs?
* Why s the interoutions! Juwn alment 30%?

* What bas beppened 10 the Feench subsldiary?
* Why hasa’t Gexmaaty improved and why is numw-&wm:

yonrs?
¢ Whesbas beppened to Tunogen’s bernia vepais business with Davol?
® Whess bes all the Company’s etesprise valus gons to and why?

Wo have heasd thet management hes indicated 10 sunlysts, that & has a stending low-ball offer for the
Compeny. Sadly, if such is ttee, & refiects the very low outstniing opinios of the Conpeny’s
performance in the past, st the present time, snd for the fisfure,

In visw of our stated concems, and the Company’s insdequate disclosures which procapted the sbove
questions, we ire of fim bellef that significnt changes are in order and we soqueat that the foliowiag bs
inchaded in the Agende aad Proxcy Stétement for ©e aéut Anmnl Shesoboldors Mecting:

= A proposal 40 amend tha Cestificate of Incorporation 10 sliminste stagpersd Dicecior terms and to

restructure the curret Board by & seduction in size to » owxisvam of 7 directors (see
mmm«m;

PFusther, mmuw.mﬁmmmmm
Directers fiom both Tutogen anéd RTY Biologios who bave lodicated thais svailebility o5 Advisoes sdto -
staad for election as Directors. The Consmittos sequests thet X bs given the oppostunity 1o presend these
wwnmmwu awmuam.
candidaten far avallsbls Diractorships s the nexs r Misting.

Thank yois for your considorstion of those oistiers aad for prosept and filr action %o vor requests. I
youheve noed for Sxrther information, plesse sdviss. I you bave objections 10 theso roguests and propose
to sock SEC coosent 1o decling faether acion, ihe Commitice would spprocists the coustesy of prior
tetification and the appochmaity 10 discuss your concers with the goal of reaching » mumally satisfactory
vesclution that would be in Dest intersets of the Company.

Respoctfully

RTIX Sharcholders Commistoe

By: .

Etroy (. Rodlks, Sacretary hnd Member
Attachment: Stockbolders Resolution . .

Copy $0: Cospoeats Secreiary, RTT Biologics, Inc
: Pagn20f2

rimds
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AveND AxicLE #7

A OF THE
AMENDED AND RESTATED CERTIFICATE OF INCORPORATION

Resolved, in order 10 have 2 more efficient Board of Directors and 1o obtaln quicker responss %0
the goals and requiremcots of the atockhalders for  profitable business enterprise, the peovisions
relative 10 the Board of Diroctors, stated and ideutified in the Amended and Restated Costificms
of [ncorpoeation as - “Sevent: Classification of Board of Dicecions™ with no lisnits on the mumber

of Dircctors siad establisking 3 yoer terms theroior, ar¢ berewith revoked in their entisety and are

replsced and supcrecded by the following peovisions:

“Scecuth: Bosrd of Directers. The business and affhirs of the Corposstion shall be
munagod by and under the divection of & Board of Directors duly clcoted by the
siockbolders, which Board shall ccrciss all the powess of tho Corparation except a3
ﬁmwm.uwmcumaum :
confersod upon of pescrved 10 the steckholders of the Corporation, The simber of
Diseciors, election shereof, tesms of office, and sutbority 10 adopt sud amend the Bylaws:
shall be a3 follows:

“ (») Namber. The number of directors of the Comporation commenciog with €0
anoeal stockholder mecting in the yoar 2012 shall be sevess (7). Such sumber of
directors may be decseased or increased from time 10 tice as provided in the Bylaws so
long »s the number of directors shall a0t be lcis thas five (5) nos more than seven (7)
and 8o deczease shall have the offect of shortening thoe term of any imcumsbent director
elected by the stockholders.

* (& Election sad Yerm. Pach director shall bo elected at the sammal meeting of
stockhalders to serve 2 one-year torm cading on the date of e next sonual meeting of -
stockholders following the date at which the director was clectod, snd until his oc ber
succeasor is elocted and qualified or until his or her death, setirement, or resignation.

“ () Yacangies, Any vacancy ou the Board of Discotors may be Slied by a mejority
uﬁ’m&%mammmmm«mugaw

resoaining director. The tezm of any disector selected by the Board of Diseotors to fill a
vacancy shall expire ot the next stockinldess’ meeting at which divectors are elocted.

“ (3) Bviaws, The Board of Direciors skall have the power to adopt, smend oc cepeal
the Bylaws of the corposation; provided, the stookhiolders shall also have the power to
adopt, swend or repsal the Bylaws of the corporation and the Board of Disoctors may
20t repeat or amend any Bylew provision that the stockholdecs have expeessly snscted
without zatification by the stockholders. No Bylaw besoafier Jogally adopted, umendod,
altczed or repealed shall invalidate any prior act of the dicectors or officers of the
Corporation that woald have been valid if such Bylsw had not boen adopted, amended,
shiered or repesled.”

OO
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EXHIBITII

Letter, dated December 27, 2011, from Elroy G. Roelke
‘on Behalf of the RTIX Shareholders Committee .
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RTIX SHAREHOLDERS COMMITTEE
/0 ELrROY G. ROELKE, ESQ..
100 COLLINS DRIVE- . .
© SHERMAN, TX 75092-3908 - :

Phonc: 903-892-3587 ' cMndMA & OMB Memorandum M-07-16"

Decembcr 22, ?01 1

Mr. Thomas R. Rose
Vice President and Corpéraic Scerctany

‘RT1 Bioloyics, Inc.

11621 Rescarch Circle
Alachua, FI 36215

Re: Sharcholder Reqguest for Proxy Staiement Inclusion of Proposal for Sharcholder Voic
at 2012 Annual Sharcholders Meeting

Dear Sir: _ )

1 am again writing (0 You on behalf of the RTIX Sharcholders Comminee, of which 1 am a

. member. and also on iy own ‘behalf as the holder of 113,000 sharcs of RTI Bnolog;cs Common Stock.

{80,000 dircctly in my unmc)

in accordance with the requircments of SEC Rule 14a-8_ 1 herewith request that the Directors take
the steps necessary . such as required under Delaware Cosporate Law. to include the proposed
Stockholders Resolution submitted herewth i the Company Proxy’ Statement for the 2012 Annual
Sharcholders Meeting and on the Mccting Agenda for consideration and voic by the Sharcholders.

This attached Stockhalders Resolution is a revision of the prior submil drafi, such currens
proposal being revised to clearly: comply- with the requirements of law as detailed in the intent to Omit™
letier submiticd to the Sceuritics and Exchange Commission by Auomcy Warren J, Nimetz on December

201th.  The revisions arc of the paragraph titled “(b) Election and Tenm™ and. in accordance with

Delawarc law:, provide for the continued service of current Directors with vested three-vear tenms. (Notc:
to abide within the limitation of 300 words. 1 have made a few minor word trims and also deleted the Jast
senienee of Paragraph (d) of my original submission. However. exeept for such limit. | would have
preferred retention in the proposed Amendment.)

I vou have any questions regarding our request as submitted please advise. | rcgfct that my prior

request had a procedural crvor and also failed to specifi the continuity of existing terms as was covered by

the last phrase of Parageaph {a). | assure you that neither 1, nor the Committee. has any intent to causc the
Company to violate or {ail to conform to Delaware law or the requirements of the Sccuritics and
Exchange Commission.

t thank you for any assistance you may be able to provide to myscH and 1o the Sharcholders
Committee for the inclusion of our Resolution in the 2010 Proxy Statement for consideration and action
by the Company sharcholders.

Aunchmenis: Revised Stockhalder’s Resolution

- CC: RTI Biologics Dircciors

via Email: Auomey Warrcn Nimets
via Email: SEC Division of Corporaic Finance



STOCKHOLDERS RESOLUTION
TO
AMEND ARTICLE #7
. OF THE
RTIBIOLOGICS, INC.
AMENDED AND RESTATED CERTIFICATE OF INCORPORATION

Resolved, in order to have a more efficient Board of Directors and quicker response to the
stockholders goals and requirements, the provisions relative to the Board of Directors, stated and
identified in the Amended and Restated Certificate of Incorporation as “Seventh: Classification
of Board of Directors” with no limits on the number of Directors and establishing 3 year terms
therefor, are herewith revoked in thcnr entirety and are replaced and superseded by the following
provisions:

“Seventh: Board of Directors. The business and affairs of the Corporation shall be
managed by and under the direction of a Board of Directors duly elected by the
stockholders, which Board shall exercise all the powers of the Corporation except as such
are by Law, the Certificate of Incorporation, or the Bylaws of the Corporation, conferred
upon or reserved to the stockholders of the Corporation. The number of Directors, election
thereof, terms of office, and authority to adopt and amend the Bylaws shall be as follows:

“ (a) Namber. The number of directors of the Corporation commencing with the annual
stockholder meeting in the year 2012 shall be seven (7). Such number of directors may be
decreased or increased from time to time as provided in the Bylaws so long as the number
of directors shall.not be less than five (5) nor more than seven (7) and no decrease shall
have the effect of shortening the term of any incumbent director ¢lected by the
stockholders.

“ (b) Election and Term. Commencing herewith, directors shall be clected at the
annual meeting of stockholders to serve a one-year term ending on the date of the next
annual meeting of stockholders following the date at which the director was elected, and
until his or her successor is elected and qualified or until his or her death, retirement, or
resignation; provided however, any currently serving director previously clected for a
three year term shall continue to serve the remaining time of their elected term unless such
person shall be removed for cause; it being further provided that upon expiration of such
three year term, any reelection shall be for a one year term period.

“ (c) Yacancies. Any vacancy on the Board of Directors may be filled by a majority of
the remaining directors then in office although less than a quorum, or by a sole remaining

director. The term of any director selected by the Board of Directors to fill a vacancy shall
expire at the next stockholders' meeting at which directors are elected.

% (d). Bylaws. The Board of Directors shall have the power to adopt, amend or repeal
the Bylaws of the corporation; provided, the stockholders shall also have the power to

" adopt, amend or repeal the Bylaws of the corporation and the Board of Directors may not
repeal or amend any Bylaw provision that the stockholders have expressly enacted without
ratification by the stockholders.”

OO
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FULB RI G Hrg Warren J. Nimetz

&Jaworsk k i LL Partner
ﬂ

666 Fifth Avenue, 31st Floor » New York, New York 10103-3198
wnimetz@fiulbright.com = Direct: 212 318 3384 « Main: 212 318 3000 » Facsimile: 212 318 3400

December 20, 2011
VIA E-MAIL

Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel

100 F Street, N.E.

Washington, DC 20549

Re:  RTI Biologics, Inc.—Intention to Omit Shareholder Proposal of
El . Roelke on Behalf of the RTIX Sharehol mi

Ladies and Gentlemen:

Our client, RTI Biologics, Inc. (the “Company”), has received a shareholder proposal (the
“Proposal”) from Elroy G. Roelke on behalf of the RTIX Sharcholders Committee (the
“Proponent™) for inclusion in the proxy statement and form of proxy to be distributed to the
Company’s stockholders in connection with its 2012 annual meeting of stockholders (the “2012
Proxy Materials”). On behalf of our client, we hereby notify the Securities and Exchange
Commission (the “Commission™) of the Company’s intention to exclude the Proposal from its
2012 Proxy Materials for the reasons set forth below. The Company respectfully requests that
the staff of the Division of Corporation Finance of the Commission (the “Staff”) confirm that it
will not recommend any enforcement action to the Commission if the Company excludes the
Proposal from its 2012 Proxy Materials.

Pursuant to Staff Legal Bulletin No. 14D (CF), Shareholder Proposals (November 7, 2008)
(“SLB_14D™), question C, on behalf of the Company, the undersigned hereby submits this letter,
which attaches the Proposal and includes an explanation of the several individual bases on which
the Company believes it may exclude the Proposal, to the Commission via e-mail to
shareholderproposals@sec.gov and in lieu of providing six additional copies of this letter
pursuant to Rule 14a-8(j) under the Securities Exchange Act of 1934, as amended (the
“Exchange Act”). In addition, in accordance with Rule 14a-8(j), a copy of this submission is
being emailed and mailed simultaneously to the Proponent, informing the Proponent of the
Company’s intention to exclude the Proposal from the 2012 Proxy Materials.

The Company will promptly forward to the Proponent any response from the Staff to this no-
action request that the Staff transmits by email or fax to the Company only. Rule 14a-8(k) and
Section E of SLB 14D provide that shareholder proponents are required to send companies a

50470475.3
AUSTIN ¢ BEWING ¢ DALLAS ¢ OENVER ¢ DUBAI » HONG KONG » HOUSTON « LONDON « LOS ANGELES « MINNEAPOUIS
MUNICH « NEW YORK ¢ PITTSBURGH-SOUTHPOINTE « RIYADH « SAN ANTONIO » ST LOUIS » WASHINGTON DC

winw fulbright.com
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Securities and Exchange Commission
December 20, 2011
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copy of any correspondence that the shareholder proponent clects to submit to the Commission
or the Staff. Accordingly, we are taking this opportunity to remind the Proponent that if the
Proponent submits correspondence to the Commission or the Staff with respect to the Proposal, a
copy of that correspondence should concurrently be furnished to the undersigned on behalf of the
Company.

The Company intends to file its definitive 2012 Proxy Materials with the Commission on or
about March 16, 2012. Accordingly, pursuant to Rule 14a-8(j), this letter is being submitted to
the Commission not later than 80 calendar days before the Company intends to file its 2012
Proxy Materials.

L Background.

The Proposal reads as follows (a copy of the letter dated November 30, 2011 setting forth the
Proposal is attached as Exhibit A to this letter):

STOCKHOLDERS RESOLUTION
TO
AMEND ARTICLE #7
OF THE
RTI BIOLOGICS, INC.
AMENDED AND RESTATED CERTIFICATE OF INCORPORATION

Resolved, in order 10 have a more efficient Board of Directors and to obtain quicker response to the goals
and requirements of the stockholders for a profitable business enterprise, the provisions relative to the
Board of Directors, stated and identified in the Amended and Restated Certificate of Incorporation as
“Seventh: Classification of Board of Directors” with no limits on the number of Directors and
establishing 3 year terms therefor, are herewith revoked in their entirety and are replaced and superseded
by the following provisions:

“Seventh: Board of Directors. The business and affairs of the Corporation shall be
managed by and under the direction of a Board of Directors duly elected by the
stockholders, which Board shall exercise all the powers of the Corporation excep! as such
are by Law, the Certificate of Incarporation, or the Bylaws of the Corporation, conferred
upon or reserved to the stockholders of the Corporation. The number of Directors,
election thereof, terms of office, and authority to adopt and amend the Bylaws shall be as
follows:

“ (a) Number. The number of directors of the Corporation commencing with the annual
stockholder meeting in the year 2012 shall be seven (7). Such number of directors may
be decreased or increased from time to time as provided in the Bylaws so long as the
number of directors shall not be less than five (5) nor more than seven (7) and no
decrease shall have the effect of shortening the term of any incumbent director elected by
the stockholders.

oM 7% 3
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“ (b) Election and Term. Each director shall be elected at the annual meeting of
stockholders to serve a one-year term ending on the date of the next annual mecting of
stockholders following the date at which the director was elected, and until his or her
successor is clected and qualified or until his or her death, retirement, or resignation.

“ {¢) Yacancies. Any vacancy on the Board of Directors may be filled by a majority of
the remaining directors then in office although less than a quorum, or by a sole remaining
director. The term of any director selected by the Board of Directors to fill a vacancy
shall expire at the next stockholders’ meeting at which directors are elected.

“ (d) Bylaws. The Board of Directors shall have the power to adopt, amend or repeal the
Bylaws of the corporation; provided, the stockholders shall also have the power to adopt,
amend or repeal the Bylaws of the corporation and the Board of Directors may not repeal
or amend any Bylaw provision that the stockholders have expressly enacted without
ratification by the stockholders. No Bylaw hereafter legally adopted, amended, altered or
sepealed shall invalidate any prior act of the directors or officers of the Corporation that
would have been valid if such Bylaw had not been adopted, amended, altered or
repealed.”

LI R

Pursuant to (i) Article Seventh of the Company’s Amended and Restated Certificate of
Incorporation (the “_1\_;{3;1”)' and (ii) Section 3.02 of the Company’s Amended and Restated
Bylaws (the “Bylaws™),” the Company’s board of directors (the “Board™) is currently divided
into three classes. One class of directors is elected at each annual meeting of stockholders of the
Company (“Annual Meeting™). Each director is elected at an Annual Meeting “for a three-year
term” 10 “hold office until the annual meeting for the year in which his or her term expires.”

Three directors elected at the 2010 Annual Meeting are currently serving terms that will expire at
the 2013 Annual Meeting, while two directors elected at the 2011 Annual Meeting are currently
serving terms that will expire at the 2014 Annual Meecting. At the upcoming 2012 Annual
Meeting, stockholders of the Company will be asked to elect three directors to serve terms that
will expire at the 2015 Annual Meeting.

II. Bases for exclusion.

The Company respectfully requests that the Staff concur in its view that the Proposal may be
excluded from the 2012 Proxy Materials pursuant to:

+ Rule 14a-8(i}(2)—(i) By purporting to amend the Charter to prevent elected
directors from completing the full terms for which they were duly elected, the
implementation of the Proposal would, if implemented, cause the Company to

' The Charter is filed as Exhibit 3.1 to its Current Report on Form 8-K filed February 29, 2008.
? The Bylaws are filed as Exbibit 3.1 to its Current Report on Form 8-K filed August 4, 2008.

5047047583
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violate state law. (ii) Since the Proposal purports to be an amendment to the
Charter and is presented as a binding resolution for approval at the 2012
Annual Meeting, it is subject to Section 242 of the Delaware General
Corporation Law (the “DGCL”) regarding amendments to the certificate of
incorporation, which does not permit unilateral stockholder action to amend
the certificate of incorporation of a Delaware corporation. The Company
believes that the Proposal cannot be accomplished under Delaware law
without action by the Board which is beyond the scope or plain meaning of
the Proposal.

* Rule 14a-8(i}(6}—The Company and the Board lack the power or authority to
implement the Proposal.

* Rule 14a-8(i)(8)—By seeking to have all directors stand for elections annually
commencing with the 2012 Annual Meeting, the Proposal, in effect, would
remove directors from office before their term has expired.

ill. The Proposal may be excluded because its implementation would cause the
Company to violate Delaware law.

A shareholder proposal may be excluded under Rule 14a-8(i)(2) if implementation of the
proposal would cause a company to “to violate any state, federal or foreign law to which it is
subject.” The Company is incorporated under the laws of the State of Delaware. Section 141(d)
of the DGCL states that:

The directors of any corporation organized under this chapter may, by the
certificate of incorporation or by an initial bylaw, or by a bylaw adopted by a vote
of the stockholders, be divided into 1, 2 or 3 classes; the term of office of those of
the first class to expire at the first annual meeting held after such classification
becomes effective; of the second class 1 year thereafier; of the third class 2 years
thereafter; and at each annual election held after such classification becomes
effective, directors shall be chosen for a full term, as the case may be, to succeed
thosc whose terms expire (emphasis added).

Section 141(k) of the DGCL states in relevant part:

(k) Any director or the entire board of directors may be removed, with or without
cause, by the holders of a majority of the shares then entitled to vote at an election
of directors, except as follows:

(1) Unless the certificate of incorporation otherwise provides, in the case of a
corporation whose board is classified as provided in subsection (d) of this
section, stockholders may effect such removal only for cause (emphasis added).
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This principle that directors serving on classified boards may not be removed from their office
by stockholders without cause is also well established in Delaware case law. See, e.g.,
Insituform of North America, Inc. vs. Chandler, 534 A.2d 257 (Del. Ch. 1987). In addition, it is
firmly established in Delaware law that directors may not be removed from their office by other
directors. See, e.g., Dillon vs. Berg, 326 F. Supp. (1214 D. Del), aff’d 453 F.2d. 876 (3d Cir.
1971).

It is well settled Delaware law that directors on classified boards serve full three-year terms.

Fifty years ago, in Essential Enterprises vs. Automatic Steel Products, Inc., * Chancellor Seitz
concluded: “Clearly the ‘full term’ visualized by the statute is a period of threc years—not up 1o
three years.” This was recently affirmed by the Delaware Supreme Court in the case of Airgas,

Inc. vs. Air Products and Chemicals, Inc.,’ in which the Court struck down a bylaw that
purported to shorten the terms of sitting directors elected to three-year terms. The opinion of
Justice Ridgely, unanimously supported by all of the Justices, concluded: “It [the January Bylaw
in question] serves to frustrate the plan and purpose behind the provision for [Airgas’s] staggered
terms and it is incompatible with the pertinent language of the statute and the Charter.
Accordingly, the January Bylaw is invalid, not only because it impermissibly shortens the
directors’ three-year staggered terms as provided by Article 5, Section 1 of the Airgas Charter,
but also because it amounted to a de facto removal without cause of those directors... .™

As noted above, Arnticle Seventh of the Charter (along with Section 3.02 of the Bylaws and
Section 141(d) of the DGCL) provides that the Board shall have three classes with each director
“elected for a thrce-year term™ to “hold office until the annual meeting for the year in which his
or her term expires.” One need look no further than the text of the Proposal itself to understand
how implementation of the Proposal would directly conflict with Delaware law by preventing
previously elected directors from serving out their full terms. The Proposal purports to fix the
size of the Board at seven members “commencing with the annual stockholder meeting in the
year 2012” with each director to be elected “to serve a one-year term.” However there is no way
this result can be achieved without shortening the terms of directors duly elected to three-year
terms, which is not permitted under Delaware law.

In addition, the Proposal calls for unilateral stockholder action to amend the Charter to eliminate
the classification of directors of the Company and reduce the maximum number of directors
serving on the Board to seven. Since the Proposal purports to be an amendment 1o the Charter, it
is subject to Section 242 of the DGCL regarding amendments to a certificate of incorporation.
Section 242(b) of the DGCL provides, in part, that “[e]very amendment ... shall be made and
effected in the following manner: ... its board of directors shall adopt a resolution setting forth
the amendment proposcd, declaring its advisability ... and directing that the amendment

3 159 A2d 288 (Del. Ch. 1960).

* Id a1 290-291.

5 C.A. No. 5817 (Del. Sup. Ct. Nov. 23, 2010).
“ldat23.
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proposed be considered at the next annual meeting of the stockholders.” The Board has not
adopted a resolution setting forth the Proposal, declared its advisability and directed that the
Proposal be considered at the 2012 Annual Meeting.

This letter also serves as the opinion of Fulbright & Jaworski L.L.P. that, for the reasons
provided herein, the implementation of the Proposal would cause a violation of Delaware law.

Since the Proposal, if implemented, would cause the Company to violate Delaware law, the
Proposal is excludable under Rule 14a-8(i}2).

IV.  The Proposal may be excluded because the Company lacks the power or authority
to implement the Proposal.

A shareholder proposal may be excluded under Rule 142-8(i)(6) if “the company would lack the
power or authority to implement the proposal.” As the Staff has held on numerous occasions,
Rule 14a-8(i)(6) applies to a sharcholder proposal that, if adopted by the company’s
stockholders, would cause the company to violate applicable state law. See, e.g., Ball Corp.
(Jan. 25, 2010); Schering-Plough Corp. (Mar. 27, 2008), Noble Corp. (Jan. 19, 2007); SBC
Communications Inc. (Jan, 11, 2004); and Xerox Corp. (Feb. 23, 2004). As discussed above, it is
beyond the power of the Board to achieve what the Proposal purports to require it to do (i.e.,
have all directors stand for elections annually and reduce the maximum number of directors
serving on the Board to seven, all commencing no later than the 2012 Annual Meeting). Because
the Company lacks the power or authority to implement the Proposal, the Proposal is also
excludable under Rule 14a-8(i)(6).

V. The Proposal may be excluded because it falls into one of the enumerated exclusions
under Rule 14a-8(i)(8).

A shareholder proposal may be excluded under Rule 14a-8(i)(8) if, among other things, it would
remove a director from office before his or her term expired. The predecessor to Rule 14a-
8(iX8) provided that a proposal could be omitted from proxy materials if the proposal “relates to
a nomination or an election for membership on the company’s board of directors or analogous
governing body or a procedure for such nomination or election.” In the Commission’s final rule,
Facilisating Shareholder Director Nominations, Exchange Act Release No. 33-9136 (Aug. 25,
2010), the Commission indicated that the text of Rule 14a-8(i}(8) was amended in order to codify
prior Staff no-action letters and interpretations with respect to the types of proposals that would
continue to be excludable pursuant to Rule 14a-8(i)(8). For instance, it has been a long-standing
position of the Staff that proposals which have the purpose, or that could have the effect, of
prematurely removing a director from office before his or her term expired are excludable. See,
e.g., Royal Caribbean Cruises Ltd. (Mar. 9, 2009); Dollar Trees Stores Inc. (Mar. 7, 2008); Hilb
Rogal & Company (Mar. 3, 2008); Peabody Energy Corporation (Mar. 4, 2005); FirstEnergy
Corp (Mar. 17, 2003); Sears Roebuck and Co. (Feb. 17, 1989); and American Information
Technologies Corp. (Dec. 13, 1985).
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In this case, the Proposal is seeking to have all directors stand for elections annually,
commencing no later than the 2012 Annual Meeting. As described in some detail above, this
would necessarily mean that some of the Company’s directors would, in effect, be removed from
office before his or her term expired. As a result, the Proposal is excludable under Rule 14a-
8(iX8) as well.

CONCLUSION

For the foregoing reasons, the Company respectfully requests that the Staff confirm that it would
not recommend enforcement action if the Company omits the Proposal from its 2012 Proxy
Materials.

If you have any questions or require any further information, please contact the undersigned at
wnimetz@fulbright.com or by telephone at (212) 318-3384. If the Staff is unable to concur with
the Company’s conclusions without additional information or discussions, the Company
respectfully requests the opportunity to confer with members of the Staff prior to the issuance of
any written response to this letter.

Very truly yours,

Yo ™
Warren J. Nimetz

WIN

Enclosures

cc: Elroy G. Roelke
RTIX Shareholders Commitiee
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RTIX SHAREHOLDERS COMMITTEE

C/OELROY G. ROELKE, ESQ.
100 COLLINS DRIVE
SHERMAN, TX 75092-3908
Phone: 903-892-3587 **FISMA & OMB Memorandum M-07-16*"*
November 30, 2011
Chaieman and Director Dean H. Bergy; :
President snd Director Brian K. Butchison;

Directors Julianne M. Bowler, Phillip R. Chapman, Roy D, Crowninshield, Peter F. Gearen, MD,,
Gregosy P. Rainey, Adrisn JR. Smith;

Shareholders of RTIX

¢/o RTI1 Biologics, Inc.

11621 Research Circle

Alachus, F136215

Re: Committes’s Comments on Operations, Request for Answers o Certain Questions and

Request for Inclusion of Stated Proposals for Shareholder Vote at Next Annual
Shareholders Meoting.

Dear Directoes:

‘The Compeny's improved third quarier 2011 rosults, while welcome, have not, in any way,
diminished the Shareholder Committee's concorns regarding the past, present and future direction of the
Company. (Note: “Sharcholder” has the same mesning 85 *Stockholder” refecred to in the Certificate of
Incorporation) We rsise these concems, offer some comuments, seck prompt answers to some specific
guestions and request that appropriste actions be taken.

It appears that the Board continues to defer to management and thus fails to provide adequate
oversight to cither the Tutogen acquisition or the Athersys investment. The Board should require
management to establish a strategic plan and, once adopted, then closely monitor adherence to that plan.
These oversight failures are reflected in the minuscule profitability and enterprise value of the Company.
There are no other explanations, Mansgement indicates that it is on the lookout for additional
scquisitions. Considering management’s track record this would be a wasie of resources that could be
better invested elsewheve.

The most important acquisition under curvent management’s watch was Tutogen. What should have
beenaccretive quickly deterlorsted, fuelod by unmeccasary layers of junior managers and failure to
leverage the newly scquired assets. The $3 mil invested in Athersys would have been better spent on sales
and marketing activities for Tutoplast and Biocleanse products.

Another example of inept management practices is exemplificd by the slow sale of excess inventory.
Bxcess inventory built up over the course of many quarters when management failed to grasp the markets
for which they were producing products.

Commenting on the public information filed with the SEC over the past several years, 2 former
Company executive and current shareholder said:

“Jt would be difficult not 10 be of the same mind with the Shareholder Cornmittee's
objectives and proposals. The public records show, unequivocally, that RTI Biologics
mmmmmmWWMemmemm
and consisteotly underperforming the industry. History shows, overwhelmingly, that
gradual governance change rarely works. These has to be an entire break with the past,
however traumatic it may be. Temptation to compromise though, is always grest. From
the shareholders’ perspective, it would not be unrcasonable to conclude that the current
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Board’s ineffoctivencss will contimus, and that only more of the sume can be expected
going forward. Sharcholders waot their Board representatives to create increasing
business value in sbsolute and relative terms, In this fiduciary duty, based on the public
information, the RT1 Biologics Board appeers to have failed its duty.”

The Shamcholder Committee has lso consulted with some of the founders and prior investors of RTI,
sceking their critical assessment regarding the impaired health of the Company and what treatments might
be applied that could create the robust growth that the Company®s merger of Tutogen should have ushered
in. The common response was that the company’s operational methods were burcancratic and needed %o
be upgraded.

Wempeat‘uﬂquneumwmwtbfonowingqmm.

* Whatis the differance between Bioclcanse and Tutoplast product lines and why is there not a
scparaie strategy for cach?

*  What really happened to the Medtronic contract?

* Since almost every dental surgery needs some kind of soembrane, why has Zimmer not
Wmmk«kupdn&qkﬁsmmm

. Wbyisthemmdhmmums()%?

* What has happened to the French

* Why hasn’t Germany improved asd why is it not marketing Biocleanse and Tutoplast after 3

yeass?
¢ What has happened to Tutogen’s hernia repair business with Davol?
¢ Where bas all the Company’s enterprise value gone 10 snd why?

We have heard that mansgement has indicated to analysts, that it has a stending low-ball offer for the
Compauny. Sadly, if such is true, it refiects the very low outatanding opinion of the Company’s
performance in the past, at the present time, and for the flfure,

In view of our stated concerns, and the Compeny's inadequete disclosures which prompted the sbove
gquestions, we sre of firm belief that significant changes are in order and we request that the following be
included in the Agends and Proxy Statement for the néxt Armual Shareholders Meeting:

= A proposal to smend the Certificate of Incorporation to eliminate staggered Director terms and to
restructure the current Board by & reduction in size to @ maximum of 7 directors (see

Stockholders Resolution aitached hereto).

Furthes, The Committee has developed a list of individuals, including former Bxecutives and
Directors from both Tutogen and RTI Biologics who have indicated their availability as Advisors and to
stand for election s3 Directors, The Committee requests that it be given the opportunity to present these
m»mmmwmmammmmm«

candidates for available Directorships at the next Shareholder

Thank you for your contideration of these matters and for prompt and fair action to our requests. If
you have need for further information, please advise. If you have objections to these requests and propose
to seek SEC consent to decline further action, the Committes would apprecinte the courtesy of prior
notification and the opportinity to discuss your concems with the goal of reaching a mutually satisfactory
resolution thet would be in best interests of the Company.

Respectfully

RTIX Sharcholders Committee
Elroy G, Roelke, Secretary ind Member
Attachiment: Stockholders Resohution

Copy to: Corporate Secretary, RTI Biologics, Inc

Page2 of 2
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STOCKHOLDERS RESOLUTION
TO
AMEND ARTICLE #7
OF THE
RTI BioLoGICS, INC.
AMENDED AND RESTATED CERTIFICATE OF INCORPORATION

Resolved, in order to have a more efficient Board of Directors and to obtain quicker response to
the goals and requirements of the stockhalders for a profitable business enterprise, the provisions
relative to the Board of Directors, stated and identified in the Amended and Restated Certificate
of Incorporation as “Seventh: Classification of Board of Directors™ with no limits on the number
of Directors and establishing 3 ycar terms therefor, are herewith revoked in their entirety and are
replaced and superseded by the following provisions:

“Scventh: Board of Directors. The business and affairs of the Corporation shail be
managed by and under the direction of a Board of Directors duly clected by the
stockholders, which Board shall exercise all the powers of the Corporation except as
such are by Law, the Certificate of Incorporation, or the Bylaws of the Carporation,
conferred upon or reserved to the stockholders of the Corporation. The number of
Directors, election thereof, terms of office, and suthority t0 adopt and amend the Bylaws
shall be as follows:

“ (s) Number. The number of directors of the Corporation commencing with the
annual stockholder meeting in the year 2012 shall be seven (7). Such number of
directors may be decreased or increased from time to time as provided in the Bylaws so
long as the numaber of directors shall not be less than five (5) nor more than seven (7)
and no decrease shall have the effect of shortening the term of any incumbent director
clected by the stockholders.

“  (b) Electiom and Term. Each director shall be elected at the annual meeting of
stockholders to serve a one-year term ending on the date of the next annual meeting of
stockholders following the date at which the director was elected, and until his or her
successor is elected and qualified or until his or her death, retirement, or resignation.

“  {(c) Yacagefes. Any vacancy on the Board of Directors may be filled by a majority
of the remaining directors then in office although less than a quorum, or by a sole
remaining director. The term of any director selected by the Board of Directors to fill a
vacancy shall expire at the next stockholders’ meeting at which directors are elected.

“ (d). Bylaws. The Board of Directors shall have the power to adopt, amend or repeal
the Bylaws of the corporation; provided, the stockholders shall also have the power to
adopt, amend or repeal the Bylaws of the corporation and the Board of Directors may
not repeal or amend any Bylaw provision that the stockholders have expressly enacted
without ratification by the stockholders. No Bylaw hercafier legally adopted, amended,
altered or repealed shall invalidate any prior act of the directors or officers of the
Corporation that would have been valid if such Bylaw had not been adopted, amended,

altered or repealed.”

SO
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