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OATH OR AFFIRMATION

Todd MeiUo swear or affirm that to the best of

my knowledge and belief the accompanying financial statement and supporting schedules pertaining to the firm of

Financial West Group as

of September 30
20_10 are true and correct further swear or affirm that

neither the company nor any partner proprietor principal officer or director has any proprietary interest in any account

classified solely as that of customer except as follows

STEVEN EVERETT HPPEL

CommIssion 1818073
LH.

gnature

President

Title

contains check all applicable boxes
El Facing Page \\ \tr çcL

Statement of Financial Condition

Statement of Income Loss
Statement of Changes in Financial Condition

Statement of Changes in Stockholders Equity or Partners or Sole Proprietors Capital

Statement of Changes in Liabilities Subordinated to Claims of Creditors

Computation of Net Capital

Computation for Determination of Reserve Requirements Pursuant to Rule 15c3-3

Information Relating to the Possession or Control Requirements Under Rule 15c3-3

Reconciliation including appropriate explanation of the Computation of Net Capital Under Rule 15c3-1 and the

Computation for Determination of the Reserve Requirements Under Exhibit of Rule 15c3-3

Reconciliation between the audited and unaudited Statements of Financial Condition with respeŁt to methods of

consolidation

El An Oath or Affirmation

copy of the SIPC Supplemental Report

El report describing any material inadequacies found to exist or found to have existed since the date ofthe previous audit

Notary Public

For conditions of confidential treatment of certain portions of this filing see section 240.1 7a-5e



Financial

West

Group
4510 Thousand Oaks Blvd

Westlake Village CA 91362

Member NASD/SIPC/MSRB

805 497-9222 FAX 805 495-9935

January 10 2011

FINRA District

300 South Grand Ave 600

Los Angeles CA 90071-3126

Attention Laura Hart Principal Regulatory Coordinator

Dear Ms Hart

Per our discussion with your office you requested that we provide legal opinion letter

regarding the Flier case This letter was prepared by our attorney Ed Zusman for our

independent auditor Lederman Zeidler Gray Co LLP as part of our annual fiscal year

end financial audit

Enclosed please find your letter to us dated January 2011 along with copy of the legal

opinion letter referenced above

Sincerely

Alexandra Franks CFO
Financial West Group

cc SEC Los Angeles Regional Office

SEC Headquarters Washington DC



FInraY
Finandal Industry Regulatory Authority

Via US Mail and Certified Mail 7006-3450-0003-7792-1804

January 2010

Thomas Krueger

Chief Compliance Officer

Financial West Investment Group Inc

4510 Thousand Oaks Blvd

Westlake Village CA 91362

RE Annual Audit of Financial West Investment Group Inc CR0 16668

Dear Mr Krueger

This acknowledges receipt of your end date annual filing of audited financial

statements made pursuant to U.S Securities and Exchange Act SEA Rule 17a-5d
the Rule The report as submitted appears defident with regards to the following issue

With regards to the Flier et al Financial West Group arbitration the audit

states that that the Companys legal counsel has indicated that the Company has

meaningful legal and factual defenses to the cairn however no legal opinion

from counsel has been obtained Should the firm lose this arbitration the results

would materially impact the firms net capital Therefore legal opinion needs to

be provided or the firm should record the lawsuit as contingent liability

Please refer to the following SEC interpretation for net capital requirements for

brokers or dealers SEA Rule 15c3-1 SEC Staff of DMR to NASD September
1988

brokerldealer that is the subject of lawsuit that could have material impact

on its net capital must obtain an opinion of counsel regarding the potential effect

of such suit on the firms financial condition Absent such an opinion the item

must be considered at minimum contingent liability and included in the

calculation of aggregate indebtedness

Based on the above your filing does not comply with the requirements of the Rule To
that end we urge you to review the Rule with your independent accountant as soon as

possible

Pursuant to the provisions of FINRA Rule 8210 we request that you send one copy of

each item listed above to this office and to the appropriate SEC Regional District

Office and two copies to the SEC Washington D.C office Your submissions must
include new completed Form X-17A-5 Part Ill Facing Page copy of which is

enclosed for your convenience

Investor protection Market integrity 300 Soith Grand Avenue 213 229 2300

Suite 1600 213 617 3299

LosAngelŁs CA wwwfinraorg

90071-3126



Please respond to this matter by Monday January 17 2010 Questions may be

addressed to me at 213 61 32625 or Fernando Paiz Exam Manager at 21.3 613-

2660

Sincerely

//7a 47L
Laura Had%

Principal Regulatory Coordinator

Enclosure FormX-1.7A-5 Part lii Facing Page

cc Chief Regulatory Coordinator Securities and Exchange Commission

Lederman Ziedler Gray Co LLP Certified PUblic AccoUntant
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November 18 2010

VIA EMAIL
Gene Valentine

FNANClA WEST INVESTMENT GROUP INC
4510 Thousand Oaks Boulevard

Westlake Village CA 91362

Re Status of Litigation and Arbitration Matters

Dear Mr Valentine

We are writing This letter at your request to infomi you and FWGs auditors of the statusof the litigation and arbitration matters in which FWO is party as of the present There is one
claim that is pending before FNRA brought by Penis and Carol Flier and Nicole Flier that
relates to USA

Capital matters that were reported previously As discussed in detail below and
in prior coirespondence estimating any loss

potential of the remaining claims by the Fliers is
difficult because FWG does not have access to comprehensive information regarding the

investments primarily because they were sold by registered representative outside of his role atFWG Therefore the alleged losses we have estimated are only approximations and are likely
significantly overstated Also as discussed in detail below we think that FWC has

strong
argument that these alleged losses were result of the outside business activities of broker for
which FWG should not be held responsible

You have also asked us to provide this information to FWGs auditors With that in
mind we have described FWOs intention to defend the remaining action which is set for

hearing in January 2011 the relative lack ofmerit the value of the claim based on our
.expedence and other pertinent infonnation where appropriate The infoxmation below contains

àcts known to us at the time this letter was prepared and estimates and analysis based on those
facts arid our experience Moreover wherever settlements are discussed FWG is not party to
those settleniants except as released party and FWG has not made and is not obligated to make
any settlement payments

Ovenlew of Filer Claim

LiSA Capital offered three investment programs the First Trust Deed Fund tFTDF
the Diversified Trust Deed Fund DTDF and Direct or Individual Loans The Fliers

only invested in the Individual Loans Flier et FWG et at Case No 07-02702
was matter brought on behalf of 25 Claimants or Claimant families The remaining
Claimants the Fliers are alleging damages in excess of $2.5 million but review of the

CONflOENflAL ONLY FOR USE BY WRITTEN PERMISSION OF FWG MANAQEjj AND COUNSEL

465 CaHfornia Steet 5th Floor San Francisco CA 94104 415438.4515 415.434.4505
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documents indicate that the loss is much lower Our calculations show the Pliers total out-of-
pocket losses between $2003000 and $250000 Mr Flier was an experienced investor with
high net worth Mr Fliers

relationship with Berkowitz and USA Capital predates Berkowitzs
association with FWG by several years He invested in USA Capital for many years prior to The
bankruptcy and eanjed interest and return ofprincipal which he reinvested with USA Capital
during that time period The returns that Mr Flier received on his investments appear to be the
major discrepancy between Claimants2 damages analysis and that of FWO

Damages calculations are difficult due to lack of access to the documents and information
about payment post-bankruptcy The Individual Loans were not sold through or by PWO andFWG will assert this as defense as explained below Only limited number of loans havemade distributions in the bankruptcy There are likely distributions and settlements for
Individual Loans for which we have no record and Claimants received interest payments for
many of their investments for which we only have an incomplete record Based on the available
defenses and our belief concerning how much money the Pliers made overall in their USA
Capital investments we do not believe PWGs

exposure to liability is significant and we believe
that the defenses are meritorious as discussed below

Overview of Defenses

EWO has numerous meritorious defenses to these claims which we have developed to
varying degrees depending on the documents and other evidence available to us Our core
defense will be that EWO should not be liable for investments that were not sold through FWOwhich include all sales of the Individual Loans The Fliers did have an account with FWG with
very little activity This

presents higher risk than the cases where the Claimants had no contactwith PWG Nevertheless the Pliers are subject to the same legal standard as the situation where
the Claimant had no contact with FWG in connection with the investments that were sold awayThe age net worth and investment experience of the Claimants win also be factors in
determining the

suitability of the USA Capital inveshnents for the individual Claimants as well
as the degree to which we are able to establish that it was the market that caused the USA Capitalinvestments to fail rather than any act or omission of any person or entity

Selling Away

PWG will argue that Berkowitz was not working for or through FWO when selling
unapproved USA

Capital investments and this is supported by well-established law FWG
cannot be held responsible we contend for any losses in investments that Berkowitz sold in his
individual Capacity and did not have duty to supervise his outside activities Courts consider
many fictors in determining whether the registered representative sold the investments awayfrom the broker-dealer These include

The Claimants did not rely on Berkowitzs association with FWO when
purchasing the IndIvidual Loans or the DTDP

CONFIDENTML ONLY FOR USE BY WRITTEN PERMISSION OF FWO MANAçEMfl4j AND CouN5I
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Berkowitz did not have access to this market through his association with
FWG and made these sales in his individual capacity and not as registered
representative of FWG

Claimants had no correspondence no account statements no record of
payments and no contact whatsoever with FWG regarding these investments

FWG did not approve did not offer for sale did not receive compensation or
any commissions have knowledge of or have any record whatsoever of these
investments

These rules have legal basis in the
statutory and regulatory scheme governing the

securities industry and root in common sense It is unreasonable for broker-dealer fInn to be
saddled with unlimited

responsibility for the conduct of it agents acting contrary to their
instructions and industry rules So ifit is found that registered representative was acting
contrary to his finns and the industrys rules and the firm had reasonable system of
supervision in place finn should not be responsible for the registered representatives conduct

Other Defeuses

The Fliers face numerous other hurdles in proving their claims They have to show that
there were misrepresentations made to them regarding the investments The risks are
comprehensively disclosed in the loan documents The Individual Loan documents look like
typical loans the property borrower and lender are all identified clearly And the documents
do not mentioned any securities brokerage at all Fiuter the

unsuitability of the investments for
each Claimant will have to be proven and will depend on their net worth and their investment
experience and goals The Fliers are experienced investors with net worth over $5 millionat
the time ofthe investments The extent to which we can support an argument that the market
caused the USA

Capital investments to fail rather than any act or omission ofany person or
entity will also weigh against finding FWG responsible Finally the Respondents Will have their
good faith as an affmnative defense The supervision procedures and compliance manuals atFWG carefully outlined the duties and obligations of the registered representatives and FWG
regularly performed industry standard audits And as noted FWG did not have knowledge or
record of the sale of the Individual Loans as they were not sold through FWG

Excess Insurance Cattier

We tendered the claims to the excess insurance canter in 2008 The insurance carrier has
not met its duty to deknd and denied request fir coverage We evaluated the extent to which the
carrier may be required to participate in defending or paying settlements on FWGs behalf but it

appears that the insurer has denied coverage on proper grounds

CONFIDENTIAL ONLY FQR USti BY WRIflEN PERMISSION OF FWCJ MANAGEMENT AND COUNSEL
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Enhiatjon of FWGs Risks

We have carefully analyzed the defenses that FWG has in this matter based on the
information currently available to us and although there are several wild card

components to anyoutcome which we will address below we feel that FWGs defenses have significant merit
Moreover the settlements we have obtained

represent nuisance value settlements wirich are
indicative of plaintiffs counsels views ofthe weakness of their cases and the relative strength ofFWGs defenses Mr Flier was client ofFWG but as discussed FWG will assert that they
were not required to supervise any outside business activities in which Mr Berkowitz and Mr
Flier engaged Further the Fliers were experienced and wealthy and any claim ofreliance onFWG or allegations of

unsuitability will be viewed in this light Also the Fliers had
relationship with Berkowitz predating Berkowitzs association with FWG which will also
diminish any alleged claims of reliance

We have had personal experience with numerous cases arising from the selling away
activity of registered representatives of independent contractor broker-dealers In every matter in
which the broker was either unavailable or cooperative with the broker-dealer finn testifying
that he or she misled the broker-dealer or did not disclose the off-book activity despite knowing
that they were supposed to the result was judgment for the broker-dealer firm In one matterwe obtained summary judgment for broker-dealer firmthat was in similar situation to FWG
in this case And as time has progressed the law has been clarified and strengthened for broker-
dealers as courts recognize that requiring broker-dealers to supervise and be responsible for allof the outside activity of their registered representatives would create an unlimited and
unwarranted liability for broker-dealer finns Based on these factors and my experience am
confident that barring unforeseen events FWCI has

strong legal defenses and likely would
prevail at hearing of these claims FWGs management has given us instructions to vigorously
defend these matters and only to settle for nuisance value

If we were in court in this matter therefore we would feel extremely strongly about
defense verdict as judges are required to follow the law and appeals could follow from aberrant
verdicts orjudgrnents In arbitmtion however the panel is not required to follow the law and
can be swayed by sympathy or ill-defined notions of equity That latitude makes the outcome
more unpredictable But at the same time very large arbitration awards are much less common
than large verdicts so even in an environment where there is less certainty as to outcome there
is also less likelihood that the arbitration panel will award Claimant everything he or she seeks
to recover

There are other variables that implicate our evaluation of these claims We have not
conducted mock cross-examinations of FWGs supervisory personnel to determine precisely
what their testimony would be regarding Berkowitzs outside business activities We have
discussed these matters with FWGs management and believe that their testimony will be
supportive of successful defense Moreover the supervisory documents we have seen are
industry standard and strongly support FWOs defenses but it is important that FWGs witnesses

up and down the chain of supervision can stand up to cross-examination regarding both FWGs

t2ONFIDEwrlAL ONLY FOR USE BY WRITFEN PERMISSION OF FWG MANAGEMENT AND COUNSEL
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system of saqervision and what was actually done to supervise berkowitz Moreover in
hindsight any system of supervision can be attacked by experts and we have yet to see the

expertcase Claimants intend to put on Also Berkowitz is as of yet unavailable for these bearings with
his whereabouts unknown If he shows up and testifies that FWG knew what he was doing and
approved of it that could change the risks of these matters

This information has been provided solely for auditors inibanation in connection with
his audit of the finaxiejal condition of the client and is not to be quoted in whole or in part orotherwise referred to in any financial statements of the client or related documents nor is it to befiled with any govemmen agency or other person without our prior written consent
Notwithstanding such limitation the

response can properly be furnished to others in compliancewith court process or when necessazy in order to defend the auditor against challenge of theaudit by the client or
regulatory agency provided that we are given written notice of thecircumstances at least twenty days before the response is so to be fhrnished to others or as longin advance as possibleif the situation does not permit such period of notice

This response is limited by and in accordance with the ABA Statement of Policy
Regarding Lawyers Responses to Auditors Requests for Information December 1975 without
limiting the generality of the foregoing the limitations set forth in such Statement on the scopeand use ofthis response Paragraphs and are specifically incorporated herein by referenceand any description herein of any loss contingencies is qualified in its

entirety by Paragraphof the Statement and the accompanying Commentary which is an integral part of the Statement

All pending litigation for which our firm has
responsibility is discussed above We knowofno threatened

litigation and we know of no unasserred claims or liabilities If you have anyquestions about this letter please do not hesitate to contact me

Ve truly yours

Edward Zusman

Cc Alex Franks VIA EMAIL and Paul Cray VIA FACSIMILE

CONFIDENTIAL ONLY FOR USE BY WRITTEN PERMISSION OF FWCI MANAQBMENT AND COUNSEL
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