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Dear Ms. Griggs:

the enclosed photocopy of your correspondence. By doing this, we avoid having to recite
Or summarize the facts set forth in the correspondence. Copies of all of the - v
correspondence also will be provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding sharcholder
-proposals. '

Sincerely.

Gregory S. Belliston
Special Counsel

- Enclosures

cc: John Chevedden.

*** FISMA & OMB Memorandum M-07-16 ***



February 11, 2011

Response of the Office of Chief Counsel
Division of Corporation Finance

- Re:  Bristol-Myers Squibb Company
~ Incoming letter dated December 30, 2010

The proposal relates to acting by written consent.

, We are unable to concur in your view that Bristol-Myers may exclude the
proposal under rules 14a-8(b) and 14a-8(f). In this regard, we note that Bristol-Myers
raises valid concerns regarding whether the letter documenting the proponent’s
ownership is “from the ‘record” holder” of the proponent’s securities, as required by
rule 14a-8(b)(2)(i). However, we also note that the person whose signature appears on
the letter has represented in a letter dated January 21, 2011 that the letter was prepared
under his supervision and that he reviewed it and confirmed it was accurate before
authorizing its use. In view of these representations, we are unable to conclude that
Bristol-Myers has miet its burden of establishing that the letter is not.from the record
holder of the proponent’s securities. In addition, under the specific circumstances
described in your letter, we are unable to concur in your view that the proponent was
required to provide additional documentary support evidencing that he satisfied the
minimum ownership requirement as of the date that he revised his proposal.
Accordingly, we do not believe that Bristol-Myers may omit the proposal from its proxy
materials in reliance on rules 14a-8(b) and 14a- -8(f).

Siﬁcere_ly,

Adam F. Turk
Attorney-Adviser



DIVISION OF CORPORATION FINANCE N
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

* .. The Pivision of Corporation Finance believes that its responsibility with respect to -
-matters arising under Rule 14a-8 [17 CFR 240.14a-8}, as with other matters under.the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
. and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcemerit action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative. »

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities

‘proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
~ of such information, however, should net be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure: ' :

} It is important to note that the staff’s and Commission’s no-action responses to

- Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-

- -action letters do not and cannot adjudicate the merits of a company’s position with respect to the

" proposal. Onlya court such as a U.S. District Court can decide whether a company is obligated
‘to include shareholder proposals in its proxy materials. Accordingly a discretionary
-determination not to recommend or take Commission enforcement action, does not preclude a
proponent; or any shareholder of a company, from pursuing any rights he or she ‘may have against
the company in court, should the management omit the proposal from the company’s proxy
material.



JOHN CHEVEDDEN

" FISMA & OMB Memorandum M-07-16 ***
January 27, 2011

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

# 7 Rule 14a-8 Proposal

Bristol-Myers Squibb Company (BMY)
Written Consent

Kenneth Steiner

Ladies and Gentlemen:

This further responds to the December 30, 2010 company request (supplemented) to avoid this
established rule 14a-8 proposal.

Motorola, Inc. (January 24, 2011) shows the continuing importance of following proper
procedures “in reliance on rule 14a-8(b) and 14a-8(f).” ‘ ‘

The company no action request repeatedly emphasizes the importance of precedents, yet
provides no precedent of a company failing to follow proper procedure and avoiding a rule 14a-8
proposal nonetheless. :

The company is attempting to take maximum advantage of a situation beyond the control of the
proponent: A broker in the process of transferring his accounts to another broker after nearly two
decades in business. The broker was a reliable source of broker letters for many years. This may

. explain why the company apparently gave the 2011 broker letter only a quick glace when it was
received.

The proponent and his agent were not in favor of the broker transferring his accounts to another
broker after nearly two decades. However the broker is an independent businessman and he
made his own decision. - -

Attached is the letter from Mark Filiberto, President, DJF Discount Brokers from September
1992 until November 15, 2010. The broker letter for the company was prepared under the
_ supervision of Mark Filiberto who signed the letter. Mr. Filiberto reviewed and approved the
2011 broker letters that have his signature for the company and for other companies.

At this late date the company makes a number of unsupported explicit or implicit claims plus the
company is making up its own rules. The company claims that it can ignore any details a one-
_page broker letter until it reads a no action request by another company that calls attention to
handwriting. :

The carefully crafted company January 27, 2011 letter does not give a date the company first
noticed any issue with the handwriting. The company incorrectly claims that when it asks for a



second broker letter it need not address any issue in a broker letter that the company already
received for the same proposal. The company ignores the 14-day rule to give the proponent full
disclosure of any issues. ~

According to the company it is presumably not the duty of the company to examine 10-words of
handwriting in a broker letter until the company decides to replicate a no action request by
another company.

The company claims that if it terms a broker letter unreliable for the first time just days before
the company’s no action request deadline, then no procedural steps or deadlines apply other than
filing a no action request. By adding its October 12, 2010 letter to its extended narrative the
January 27, 2011 company letter appears to claim it already had an “unreliable” broker letter on
October 12, 2010 when it had in fact had no broker letter whatsoever.

The company incorrectly claims that when it asks for a second broker letter it need not address
any issue in a broker letter that the company already received for the same proposal. The
company fails to cite one precedent for this.

- The company has no obligation to give complete notice of all issues in a second letter unless it
intends to follow proper procedure in an attempt to avoid the proposal through the no action
process.

Rule 14a-8 states (emphasis added): )
f Question 6: What if I fail to follow one of the eligibility or procedural requirements
explained in answers to Questions 1 through 4 of this section?

The company may exclude your proposal, but only after it has notified you of the
problem, and you have failed adequately to correct it. Within 14 calendar days of
receiving your proposal, the company must notify you in writing of any procedural
or eligibility deficiencies, as well as of the time frame for your response.

Tt seems that the company has only firmly established a plausible date for the transfer of the DJF
accounts to another firm. And a plausible date is all the company needs for its tale of innuendo.
The company use of quotes like, “We look forward to welcoming theses accounts ...” does
nothing to establish a date.

The company does not cite the source for its rule:

“A broker’s independence that Rule 14a-8 requires for a reliable verification of the Proponent’s
share ownership is independence from the Rule 14a-8 activities of the Proponent and bis agent,
Mr. Chevedden.” ’

The company January 27, 2011 letter now gives the source as the company interpretative
narrative. :

It appears that the company would insist that a proponent cannot not talk to his broker about
corporate governance because governance is a key factor in “Rule 142-8 activities.” And there is
still no source for the company definition of “Rule 14a-8 activities.” How many years of
independence are supposedly required? The company needs to explain its rules in greater detail
1o at least complete its fictional narrative. :



The company claims that a typical broker is incapable of checking 8 form letters in a day. The
company claims that a revision triggers a gap in the application of a broker letter and there is no
gap when there is no revision. Revisions, or the root of the word revision, are mentioned 50-
times in Rule 14a-8 and the associated Staff Legal Bulletins 14 through 14E. Yet there is not one
notation that a revision triggers a requirement for a second broker letter. :

The company does not eﬁplain a need for its scenario of an October 12, 2010 “scramble” given
that Mark Filiberto was President of DJF Discount Brokers until November 15, 2010.

Mr. Steiner continues to own the required stock and will receive a ballot for the 2011 annual
meeting. Mr. Steiner has a powerful incentive to continue to own the same stock that he has
owned more than a decade because he will not be able to submit a rule 14a-8 proposal for 2012
unless he does.

The company’s previous discussion of the Apache case is another effort to re-characterize the
court's emphatic rejection of Apache Corp's attempted reinterpretation of Rule 14a-8(b)(2).
Commission staff has repeatedly rejected such attempts. For an accurate description of what
happened in the Apache casc please see my response for Union Pacific Corporation (March 26,
2010) and News Corporation (July 27, 2010).

In the Apache case the court indicated that its decision was narrow and applied only to the
specific facts in that case. That was another way of saying issuers should not cite this decision in
no-action requests to the SEC. .

~ This is to recquest that the Securities and Exchange Commission allow the resolution to stand and
be voted upon in the 2011 proxy. '

Sincerely,

ohn Chevedden

cc: Kenneth Steiner
Sonia Vora <Sonia.Vora@bms.com>



" January 24, 2011

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Motorola, Inc.
Incoming letter dated December 21, 2010

‘The proposal relates to himman rights.

_ We are unable to conclude that Motorola has inet its burden of establishing that it
may exclude The Domestic and Foreign Missionary Society of the Episcopal Church and

Congregation of the Sisters of Charity of the Incarnate Word, San Antonio as . )
co-proponents of the proposal under rule 142-8(f). In this regard, we note that Motorola

 does not state whether or not these two to-proponents responded to Motorola’s request
for documentary support and, if they did respond,-why the responses fi} to establish that
the co-proponents satisfied the minimum ownership requirement for thé one-year period
required by rule 14a-8(b). Accordingly, we do not believe that Motorola may omit The
Domestic and Foreign Missionary Society of the Episcopal Church and Congregation of

- the Sisters of Charity of the Incarnate Word, San Antonio as.co-proponents.of the
proposal in reliance on rules 4a-8(b) and 14a-8(f). S

o il

Sincerely,

. Adam F. Turk .
Attorney-Adviser’



R&R Planning Group LTD
1981 Marcus Avenue, Suite C114
Lake Success, NY 11042

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE :
Washington, DC 20549

Ladies and Gentlemen:

Each of the DJF Discount Brokers letters for Mr, Kenncth Steiner’s 2011 rule
14a-8 proposals were prepared under my supervision and signature. 1 reviewed
each letter and confirmed each was accurate before authorizing Mr. Steiner or
his representative to use each letter.

Sincerely,

Wl Nl bete Twwarn 21, 207/
Mark Filiberto . ~7 .

President, DJF Discount Brokers from September 1992 until November 15,
2010

Mark Filiberto
R&R Planning Group LTD



Morgan, Lewis & Bockius LLP .
1111 Pennsylvania Avenue, NW MOrgan IﬁWlS

Wal\shingzton,ngiO(Z)gOO‘i COUNSELORS AT LAW
Tel: 202.739. S iy
Fax: 202.739.3001% . .

www.morganiewis.com - S s

Linda L. Griggs T
Partner

202.739.5245

igriggs@morganiewis.com

January 27, 2011

VIA HAND DELIVERY AND EMAIL

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, N.E.

Washington, DC 20549

Re:  Bristol-Myers Squibb Company: Omission of Sharcholder Proposal Submitted
by Mr. John Chevedden on Behalf of Mr. Kenneth Steiner
Exchange Act of 1934 Rule 14a-8

Ladies and Gentlemen:

This letter is submitted on behalf of Bristol-Myers Squibb Company (the “Company”) to
respond to the letter dated January 24, 2011 (the “January 24, 2011 Letter”) and the letter dated
January 25, 2011, which is substantially the same as the J anuary 24, 2011 Letter (the “January 25,
2011 Letter, and along with the January 24, 2011 Letter, the “New Chevedden Letters”), submitted
by Mr. John Chevedden with respect to the no-action request that we submitted to the staff of the
Division of Corporation Finance (the “Staff”) on December 30, 2010 (the “No-Action Request”),
pursuant to Rule 14a-8(j) under the Securities Exchange Act of 1934, as amended, on behalf of the
Company. The No-Action Request relates to a sharcholder proposal regarding shareholder action
by written consent submitted by Mr. Chevedden on behalf of Mr. Kenneth Steiner (the
“Proponent”) by email dated, and received on, November 13, 2010 (the “November 13, 2010
Submission”), which replaced a shareholder proposal regarding shareholder action by written
consent submitted by Mr. Chevedden on behalf of the Proponent by email dated, and received on,
October 6, 2010 (the “Original Rule 14a-8 Proposa ).

With the receipt of the New Chevedden Letters, the Company has now received six letters
from Mr. Chevedden with respect to the No-Action Request. Mr. Chevedden submitted a letter
dated January 10, 2011 (the “January 10, 2011 Letter”), a letter dated January 11, 2011 (the
“January 11, 2011 Letter”), attaching a letter dated January 11, 2010 [sic] from Mr. Mark Filiberto
(the “Filiberto Letter), a letter dated January 17, 2011 (the “January 17, 2011 Letter”), and a letter

DB1/66445380.1



Office of Chief Counsel Morgan Lewis
Division of Corporation Finance COUNSELORS AT LaAW
Securities and Exchange Commission

January 27, 2011 :

Page 2

dated January 19, 2011 (the “January 19, 2011 Letter” and, along with the January 10, 2011 Letter,
the January 11, 2011 Letter and the January 17, 2011 Letter, the “Prior Chevedden Letters”), which
we addressed on behalf of the Company by letter dated January 24, 2011 (the “Prior Company
Response™). In addition, the January 24, 2011 Letter and the January 25, 2011 Letter each attached
a new letter from Mr. Mark Filiberto that is dated January 21, 2011 (rather than January 11, 2010
[sic], the date of the Filiberto Letter), but is identical in all substantive respects to the Filiberto
Letter (the “New Filiberto Letter”).

The January 24, 2011 Letter, enclosed as Exhibit A hereto, and the January 25, 2011 Letter,
enclosed as Exhibit B hereto, contain inaccuracies, as did the Prior Chevedden Letters, and repeat
various unsupported assertions made in the Prior Chevedden Letters. Once again, each of the New
Chevedden Letters and the New Filiberto Letter fails to address the reliability concerns that we
identified in the No-Action Request or to rebut the factual inferences cited in the No-Action
Request. :

Mr. Chevedden identified the proposal submitted in the November 13, 2010 Submission as
the “Rule 14a-8 Proposal Revision.” We use the term “Rule 14a-8 Proposal Revision” in this letter
to refer to the revised proposal submitted on November 13, 2010 and the term “Proposals” to refer
to both the Original Rule 14a-8 Proposal and the Rule 14a-8 Proposal Revision.

We respectfully reiterate our request in the No-Action Request that the Staff concur that it
will not recommend enforcement action to the Securities and Exchange Commission (the
“Commission”) if the Company omits the Proposals from its 2011 proxy materials pursuant to
Rules 14a-8(b) and 14a-8(£)(1).

This letter will address various inaccuracies and arguments in the New Chevedden Letters
that are different from the inaccuracies and arguments in the Prior Chevedden Letters. In addition,
it will briefly explain why, notwithstanding the New Chevedden Letters and the New Filiberto
Letter, we continue to have concerns about the reliability of Mr. Chevedden’s share ownership
verification processes for the Proposals and about whether the pre-typed, pre-signed DJF Discount
Brokers form, dated “12 October 2010” (the “Purported Verification Letter”), complies with Rule
14a-8(b)(2).

The New Chevedden Letters make the following inaccurate statements:

¢ Inthe New Chevedden Letters, Mr. Chevedden states as follows: “At this late date
the company makes a number of unsupported explicit or implicit claims and the
company is making up its own rules. The company claims that it can ignore any
details a one-page broker letter until it reads a no action request by another company
that calls attention to handwriting.” ‘

o The Prior Company Response did not make any new “claims” or make any new
arguments “[alt this late date.” The “claims” and arguments in the Prior

DB1/66445380.1



Office of Chief Counsel Morgan Lewis
Division of Corporation Finance COUNSELORS AT LAW
Securities and Exchange Commission

January 27, 2011

Page 3

DB1/66445380.1

Company Response are consistent with the Company’s “claims” and arguments
in the No-Action request and merely responded to the Prior Chevedden Letters
and the Filiberto Letter.

o The Company did not “ignore any details a one-page-broker letter until it [read]
a no action request by another company that [called] attention to handwriting.”
The No-Action Request described the handwriting similarities that led the
Company to believe that the Purported Verification Letter was completed by Mr.
Chevedden, the Proponent’s agent, or someone on his behalf, and not by DJF
Discount Brokers, and argued that such “statement” was not “from” a broker
that was independent of Mr. Chevedden, the agent of the Proponent.

In the New Chevedden Letters, Mr. Chevedden states as follows: “The company
claims that if it terms a broker letter unreliable for the first time just days before the
company’s no action request deadline, then no procedural steps or deadlines apply
other than filing a no action request.”

o Neither the No-Action Request nor the Prior Company Response made that
“claim” and the facts are not consistent with Mr. Chevedden’s assertion.

o The Company sent two letters to Mr. Chevedden advising him of the procedural
deficiencies in the Proposals. The first letter, dated October 12, 2010 (the “First
Deficiency Letter”), advised Mr. Chevedden of the procedural deficiencies in
Mr. Chevedden’s submission of the Original Rule 14a-8 Proposal on October 6,
2010 (the “October 6, 2010 Submission™), since the October 6, 2010 Submission
did not include proof of the Proponent’s share ownership as of October 6, 2010,
as required by Rule 14a-8(b)(2). The second letter, dated November 23, 2010

(the “Second Deficiency Letter”), advised Mr. Chevedden of the procedural
deficiencies in the November 13, 2010 Submission, since the November 13,
2010 Submission did not include proof of the Proponent’s share ownership as of
November 13, 2010. Each of the First Deficiency Letter and the Second
Deficiency Letter advised Mr. Chevedden that he had 14 calendar days from the
receipt of the letter to provide the required proof of the Proponent’s share
ownership. See Sections C.6. intro & b. and G.3. of Staff Legal Bulletin No. 14
(July 13, 2001) and Section C. of Staff Legal Bulletin No. 14B (September 15,
2004). Furthermore, each of the First Deficiency Letter and the Second
Deficiency Letter advised Mr. Chevedden of the required form of the proof of
the Proponent’s share ownership, including by attaching a copy of Rule 14a-8.
As we said in the No-Action Request, the Company did not have a further
obligation to advise Mr. Chevedden that the form of proof of ownership
provided in response to the First Deficiency Letter was insufficient before filing
the No-Action Request. See Rule 14a-8(f)(1) and Section C.6. of Staff Legal



Office of Chief Counsel Morgan Lewis
Division of Corporation Finance COUNSELORS AT LAW
Securities and Exchange Commission

January 27, 2011

Page 4

Bulletin No. 14. In addition, for the reasons set forth in the No Action Request,
the Company continues to regard the submission of the Rule 14a-8 Proposal
Revision as a new proposal that replaced the Original 14a-8 Proposal.
Therefore, the Company had no obligation to discuss in the Second Deficiency
Letter any deficiencies in the Purported Verification Letter that was provided in
connection with the Original Rule 14a-8 Proposal that was subsequently
replaced by the Rule 14a-8 Proposal Revision.

¢ In the New Chevedden Letters, Mr. Chevedden states as follows: “The company
claims that the broker letter must be signed on the same date that a rule 14a-8
proposals is submitted to a company.”

o Neither the No-Action Request nor the Prior Company Response made that
[13 claim.”

o The No-Action Request stated that “Rule 14a-8(b)’s procedural requirement for
the proponent to prove the requisite share ownership as of the submission date
of a shareholder proposal is a bedrock principle of eligibility to submit a
shareholder proposal in the first place.”

o In addition, the No-Action Request and the Prior Company Response noted that
Mr. Filiberto asserted in the Purposed Verification Letter that he “certifies as of
the date of this certification,” i.e., “12 October 2010,” the Proponent’s share
ownership. We questioned whether on “12 October 2010 Mr. Filiberto could
really have certified the accuracy of the Proponent’s share ownership
information as of “12 October 2010” when at least eight letters that provided
proof of the Proponent’s share ownership were all dated “12 October 2010.”

The New Chevedden Letters also include the following arguments that we believe require
responses:

e In the New Chevedden Letters, Mr. Chevedden asserts as follows: “The company is
attempting to take maximum advantage of a situation beyond the control of the
~ proponent: A broker in the process of transferring his accounts to another broker
after nearly two decades in business.” In the Januvary 25, 2011 Letter, Mr.
Chevedden adds that “[t]he proponent and his agent were not in favor of the broker
transferring his accounts to another broker after nearly two decades.”

o While the intent of Mr. Chevedden’s statements is unclear, we take them to
mean that the Proponent and Mr. Chevedden were not in control of DJF
Discount Brokers’ transfer of its retail brokerage accounts to Muriel Siebert &
Co., Inc., and that, through no fault of the Proponent or Mr. Chevedden, Mr.
Chevedden had no choice but to use the pre-typed, pre-signed DJF Discount

DB1/66445380.1
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Securities and Exchange Commission
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Page §

Brokers forms, and to scramble on “12 October 2010” to secure from Mr.
Filiberto the necessary account information for the Proponent in the eight
companies so that Mr. Chevedden could complete the forms before the
Proponent’s account was transferred to Muriel Siebert & Co., Inc., possibly on
the next day, October 13, 2010,

o But, in fact, “12 October 2010” was not the first time that Mr. Chevedden had
used these same pre-typed, pre-signed DJF Discount Brokers forms from Mr.
Filiberto. The No-Action Request enclosed as Exhibit J thereto sample copies
of the same pre-typed, pre-signed form that Mr. Chevedden has used in prior
years. Thus, Mr. Chevedden’s use of these pre-typed, pre-signed forms from
Mr. Filiberto did not happen this one time because of the imminent transfer of
the Proponent’s brokerage account from DJF Discount Brokers to Muriel Siebert
& Co., Inc. Nor, apparently, was “12 October 2010” the last time that Mr.
Chevedden used the DJF Discount Broker forms. In fact, he used the same form
on “25 October 2010” (enclosed hereto as Exhibit C) to provide proof of Mr.
Chevedden’s share ownership in Textron Inc. See Textron Inc. (January 5,

2011; appeal denied January 12, 2011).

o Thus, either the Proponent’s DJF Discount Brokers account was not in imminent
danger on “12 October 2010” of being transferred to Muriel Siebert & Co., Inc.
or, more troubling, the account was in fact transferred on October 13, 2010 as
the Muriel Siebert & Co., Inc. press release seems to state, but Mr. Chevedden
and Mr. Filiberto continued to use the same pre-typed, pre-signed DJF Discount
Brokers form after the Proponent’s account was transferred out of DJF Discount
Brokers. As we noted in the Prior Response, neither Mr. Chevedden nor Mr.
Filiberto has addressed when in fact the Proponent’s account was transferred to
Muriel Siebert & Co., Inc. The New Chevedden Letters and the New Filiberto
Letter continue to fail to address this issue.

o Inany event, neither Mr. Chevedden nor Mr. Filiberto explains how the transfer
of the Proponent’s DJF Discount Brokers account to Muriel Siebert & Co., Inc.
somehow adversely affected the Proponent’s and Mr. Chevedden’s ability to
obtain a letter from Muriel Siebert & Co., Inc. providing proof of the
Proponent’s share ownership. Muriel Siebert’s October 13, 2010 press release
announcing the acquisition of the DJF Discount Brokers accounts stated as
follows: “We look forward to welcoming these accounts to the Sierbert family
and providing them with excellent customer support and service.”
(Emphasis added) Neither the Prior Chevedden Letters nor the New Chevedden
Letters describe any efforts to obtain proof of share ownership from Muriel
Siebert, or why such efforts would have been unsuccessful, within the 14-day
deadline of Rule 14a-8(f)(1).

DB1/66445380.1
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¢ In the New Chevedden Letters, Mr. Chevedden states as follows: “The company
does not cite the source for its rule: ‘A broker’s independence that Rule 14a-8
requires for a reliable verification of the Proponent’s share ownership is
independence from the Rule 14a-8 activities of the Proponent and his agent, Mr.
Chevedden.””

0

DB1/66445380.1

In the No-Action Request, we stressed that Rule 14a-8(b), before it was
rewritten in “plain English,” required that the proof of share ownership be
submitted by a record owner or “an independent third party,” and we cited the
Commission’s release that stated that, “[u]nless specifically indicated otherwise,
none of [the revisions to recast Rule 14a-8 into a more plain-English Question &
Answer format] are intended to signal a change in our current interpretations.”
See Securities Exchange Act Release No. 40018 (May 21, 1998), 63 FR 29106
at note 13 (May 28, 1998). :

In order for the phrase “independent third party” to have any meaning, given
that the proponent’s own broker, including an introducing broker, is eligible to
submit the proof of ownership information under Rule 14a-8(b)(2), it must mean
that an authorized agent of the broker must prepare the “statement” providing
proof of the proponent’s share ownership for purposes of Rule 14a-8, and that
the broker and its authorized agent do not have any relationship with the
proponent or his agent other than serving as the proponent’s broker that could
give rise to a concern about the reliability for Rule 14a-8(b)(2) purposes of that
share ownership statement “from” the broker. If Mr. Chevedden claims that he
was DJF Discount Brokers® authorized agent in completing the pre-typed, pre-
signed forms for DJF Discount Brokers, he certainly is not independent of the
Proponent and the Proponent’s agent — because he is the Proponent’s agent.
Alternatively, if Mr. Chevedden claims that Mr. Filiberto’s “supervision” of Mr.
Chevedden’s completion of the pre-typed, pre-signed forms means that Mr.
Filiberto is DJF Discount Brokers’ authorized agent who provided the required
“statement” that is “from” DJF Discount Brokers, then the record is clear that
Mr. Filiberto is not independent from Mr. Chevedden for purposes of Rule 14a-
8(b)(2). Given that Mr. Chevedden has acted as Mr. Filiberto’s agent in
submitting Rule 14a-8 shareholder proposals — including proposals relating to
the ability of shareholders to call a special shareholder meeting, a proposal often
paired by corporate governance activists with a shareholder action by written
consent proposal of the type at issue here (see, e.g., Alcoa Inc. (February 19,
2009)) — Mr. Filiberto would appear not to be an “independent third party” with
respect to the Proponent’s agent, Mr. Chevedden. The requirement for
submission of independent proof of share ownership is intended to provide
evidence to a company and the Staff on which they can rely in determining
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whether the proponent has met his burden of proof to demonstrate his share
ownership for purposes of the eligibility requirements of Rule 14a-8(b)(2).

Indeed, neither Mr. Chevedden nor Mr. Filiberto provides any evidence that the “statement”
of the Proponent’s share ownership that Rule 14a-8(b)(2) requires be “from” the broker in fact
came from DJF Discount Brokers. Neither the New Chevedden Letters nor the New Filiberto
Letter states that Mr. Filiberto, or another employee at DJF Discount Brokers, completed the
Purported Verification Letter. In addition, neither the New Chevedden Letters nor the New
Filiberto Letter provides any new evidence supporting the reliability of the Purported Verification
Letter, or explains why the transfer of the Proponent’s brokerage account made it impossible for
the Proponent to submit a new proof of share ownership. The New Chevedden Letters, like the
Prior Chevedden Letters, simply mischaracterize the Company’s arguments without addressing the
facts and the Company’s serious concerns about the reliability of the Purported Verification Letter.

* * *

For the reasons set forth in the No-Action Request, the Prior Company Response and
herein, we submit that the Proponent has not met his burden to provide the required proof of his
share ownership. Therefore, we respectfully request the Staff’s concurrence with our views that
the Rule 14a-8 Proposal Revision may be excluded under Rule 14a-8(b) and Rule 14a-8(f)(1)
because no proof of the Proponent’s share ownership was provided as of the November 13, 2010
submission date of the Rule 14a-8 Proposal Revision, and that the Proposals may be excluded
under Rule 14a-8(b) and Rule 14a-8(f)(1) because the Proponent has not met his burden of
providing reliable proof of his share ownership as of the October 6, 2010 submission date of the
Original Rule 14a-8 Proposal.

Thank you for your consideration of this letter.

Enclosures

cc: Ms. Sonia Vora
Assistant General Counsel &
Assistant Corporate Secretary
(with enclosures)

Mr. John Chevedden
(with enclosures)

Mr. Kenneth Steiner

DB1/66445380.1
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(with enclosures)

Exhibits:

A The January 24, 2011 Letter of Mr. John Chevedden, attaching the January 21, 2010
letter signed by Mark Filiberto

B The January 25, 2011 Letter of Mr. John Chevedden, attaching the January 21, 2010
letter signed by Mark Filiberto

C The “25 Qctober 2010” Letter of DJF Discount Brokers sent to Textron Inc.

DB1/66445380.1



EXHIBIT A




JOHN CHEVEDDEN

*** FISMA & OMB Memorandum M-07-16 ***

January 24, 2011

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

# 5 Rule 142-8 Proposal

Bristol-Myers Squibb Company (BMY)
Written Consent

Kenneth Steiner

Ladies and Gentlemen:

This further respdnds to the December 30, 2010 company request to avoid this established rule
14a-8 proposal. ’ _

The company is attempting to take maximum advantage of a situation beyond the control of the
proponent: A broker in the process of transferring his accounts to another broker after nearly two
decades in business. ‘ : ’

Attached is an additional letter from Mark Filiberto, President, DJF Discount Brokers from
September 1992 until November 15, 2010. The broker letter for the company was prepared under
the supervision of Mark Filiberto who signed the letter. Mark Filiberto reviewed and approved
the 2011 broker letters that have his signature for the company and for other companies.

At this late date the company makes a number of unsupported explicit or implicit claims and the

company is making up its own rules. The company claims that it can ignore any details a one-
page broker letter until it reads a no action request by another company that calls attention to
* handwriting. It is presumably not the burden of the company to examine 10-words of
handwriting in a broker letter until the company decides to replicate a no action request by
another company. The company claims that if it terms a broker letter unreliable for the first time
near the no action request deadline; then no procedural steps or deadlines apply other than filing
a no action request.

The company claims that when it asks for a second broker letter it need not address any issue in’a
broker letter that the company already received for the same proposal. :

- It seems that the company has only firmly established a plausible date for the transfer of the DJF
~ accounts to another firm. And a plausible date is all the company needs for its tale of innuendo.

The company does not cite the source for its rule:

“A broker’s independence that Rule 14a-8 requires for a reliable verification of the Proponent’s
share ownership is independence from the Rule 14a-8 activities of the Proponent and his agent,
Mr. Chevedden.” ' '




It appears that the company would insist that a proponent cannot not talk to his broker about
corporate governance because governance is a key factor in Rule 14a-8 activities. And where is
the source for the company definition of “Rule 14a-8 activities” and how many years of
independence is required. The company needs to explain its rules in greater detail to complete its
fictional account. : :

The company claims that the broker letter must be signed on the same date that a rule 14a-8
proposals is submitted to a company. The company claims that a typical broker is incapable of
checking 8 form letters in a day. The company claims that a revision triggers a gap in the
application of a broker letter and when there is no revision there is no gap. Revisions, or the root
of the word revision, are mentioned 50-times in Rule 14a-8 and the associated Staff Legal
Bulletins 14 through 14E. Yet there is not one notation that a revision triggers a requirement for
a second broker letter. '

_The company’s previous discussion of the Apache case is another effort to re-characterize the
court's emphatic rejection of Apache Corp's attempted reinterpretation of Rule 14a-8(b)(2).
Commission staff has repeatedly rejected such attempts. For an accurate description of what
happened in the Apache case please see my response for Union Pacific Corporation (March 26,
2010) and News Corporation (July 27, 2010). ' )

In the Apache case the court indicated that its decision was narrow and applied only to the

specific facts in that case. That was another way of saying issuers should not cite this decision in
po-action requests to the SEC.- : .

Thi_s is to request that the Securities and Exchange Commission allow the resolution to stand and
be voted upon in the 2011 proxy. :

Sincerely,

/ %ohn Chevedden _

cc: Kenneth Steiner .
Sonia Vora <Sonia.Vora@bms.com>




R&R Planning Group LTD.
1981 Marcus Avenue, Suite C114
Lake Success, NY 11042

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

Ladies and Gentlemen:

Each of the DJF Discount Brokers letters for Mr. Kenneth Steiner’s 2011 rule
14a-8 proposals were prepared under my supervision and signature. | reviewed
each letter and confirmed each was accurate before authorizing Mr. Steiner or
his representative to use each letter. - '

Sincerely, — .
Wb b bott Tt D1, 2o
Mark Filiberto ~ ’

President, DJF Discount Brokers from September 1992 until November 15,
2010 :

_ Mark Filiberto

R&R Planning Group LTD
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JOHN CHEVEDDEN

*** FISMA & OMB Memorandum M-07-16 ***

Jannary 25 2011

Ofﬁce of Chlef Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

# 6 Rule 14a-8 Proposal

Bristol-Myers Squibb Company (BMY)
Written Consent

Kenneth Steiner

Ladies and Gentlemen:

This further responds to the December 30, 2010 company reiluest (supplemented) to avoid this
established rule 14a-8 proposal.

- The company is attempting to take maximum advantage of a situation beyond the control of the

' proponent: A broker in the process of transferring his accounts to another broker after nearly two
decades in business. The broker was a reliable source of broker letters for many years. This may
explain why the company apparently gave the 201 1 broker letter only a quick glace when it was-
received.

The proponent and his agent were not in favor of the broker transferring his accounts to another '
broker after nearly two decades. However the broker is an independent businessman and he
made his own decision.

Attached is an additional letter from Mark Filiberto, President, DJF Discount Brokers from
September 1992 until November 15, 2010, The broker letter for the company was prepared under
the supervision of Mark Filiberto who signed the letter. Mark Filiberto reviewed and approved
the 2011 broker letters that have his signature for the company and for other companies.

At this late date the company makes a number of unsupported explicit or implicit claims plus the
company is making up its own rules. The company claims that it can ignore any details a one-
page broker letter until it reads a no action request by another company that calls attention to
handwriting. It is presumably not the burden of the company to examine 10-words of
handwriting in a broker letter until the company decides to replicate a no action request by
another company.

“The company claims that if it terms a broker letter unreliable for the first time just days before
the company’s no action request deadline, then no procedural steps or deadlines apply other than
filing a no action request.

The company claims that when it asks for a second broker letter it need not address any issue in a
broker letter that the company already received for the same proposal, :



. Mr. Chevedden.” » ‘

It seems that the company has only firmly established a plausible date for the transfer of the DJF
accounts to another firm. And a plausible date is all the company needs for its tale of innuendo.

The company does not cite the source for its rule:
“A broker’s independence that Rule 14a-8 requires for a reliable verification of the Proponent’s
share ownership is independence from the Rule 14a-8 activities of the Proponent and his agent,

It appears that the company would insist that a proponent cannot not talk to his broker about
corporate governance because governance is a key factor in “Rule 14a-8 activities.” And where
is the source for the company definition of “Rule 14a-8 activities” and how many years of
‘independence is supposedly required. The company needs to explain its rules in greater detail to
at least complete its fictional account.

The company now claims that the broker letter must be signed on the same date that a rule 14a-8
proposal is submitted to a company. The company claims that a typical broker is incapable of
checking 8 form letters in a day. The company claims that a revision triggers a gap in the
application of a broker letter and there is no gap when there is no revision. Revisions, or the root
of the word revision, are mentioned 50-times in Rule 14a-8 and the associated Staff Legal
Bulletins 14 through 14E. Yet there is not one notation that a revision triggers a requirement for
a second broker letter. ‘ ' v '

The company’s previous discussion of the Apache case is another effort to re-characterize the
court'’s emphatic rejection of Apache Corp's attempted reinterprefation of Rule 14a-8(b)(2).
Commission staff has repeatedly rejected such attempts, For an accurate description of what
happened in the Apache case please see my response for Union Pacific Corporation (March 26,
2010) and News Corporation (July 27,2010). .

In the Apache case the court indicated that its decision was narrow and applied only to the

specific facts in that case. That was another way of saying issuers should not cite this decision in
no-action requests to the SEC. ’ '

This is to request that the Securities and Exchange Commission-allow the fesolution to stand and
be voted upon in the 2011 proxy.

Sincerely,

cc: Kenneth Steiner
Sonia Vora <Sonia.Vora@bms.com>



R&R Planning Group LTD
1981 Marcus Avenue, Suite C114
Lake Success, NY 11042

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

Ladies énd Gentlemen:

Each of the DJF Discount Brokers letters for Mr. Kennecth Steiner’s 2011 rule

14a-8 proposals were prepared under my supervision and signature. I reviewed
“each letter and confirmed each was accurate before authorizing Mr. Steiner or
- his representative to use each letter. ' '

Sincerely, . ‘ | __ _
M/éﬂz«/é) ' k Jemuacy D!, 204)
Mark Filiberto - ~/

President, DJF Discount Brokers from September 1992 until November 15,
2010 ' '
Mark Filiberto .
R&R Planning Group LTD



EXHIBIT C




DISCOUNT BROKERS

Date: 2,{ JCWM 20/0 |

To whom it may concern:

As introducing broker for the account of /4 D j—‘ i‘b’/ﬁ‘//_

as custodian, DIF Discount Brokers hereby certifies that as of the date of this certification
__Krgheth S Erneris and has been the beneficial ownerof /300
shares of _Textron Inc ; having held at least two thousand dollars
worth of the above mentioned security since the following date: Z[ 2/0 4 , also having
held at least two thousand dollars worth of the above mentioned security from at least one
year prior fo the date the pr0posa1 was submitted to the company.

-

K.

.
¥

Smcercly.

WL IV

Mark Filiberto,
President .
DJF Discount Brokers

1981 Marcus Avenue ® Sulie CI14 = Lake Success, NY 11042
516:318-2600  300-695-EASY www.difdis.com  fax 516-328-2323

account nnmber___, held with National Financial Services Cosge~ RN



JOHN CHEVEDDEN

** FISMA & OMB Memorandum M-07-16 ***
January 25, 2011

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

# 6 Rule 142-8 Proposal

Bristol-Myers Squibb Company (BMY)
Written Consent

Kenneth Steiner

Ladies and Gentlemen;

This further responds to the-December 30, 2010 company request (supplemented) to avoid this
established rule 14a-8 proposal. :

The company is attempting to take maximum advantage of a situation beyond the control of the
proponent: A broker in the process of transferring his accounts to another broker after nearly two
decades in business. The broker was a reliable source of broker letters for many years. This may

explain why the company apparently gave the 2011 broker letter only a quick glace when it was
received.-

The proponent and his agent were not in favor of the broker transferring his accounts to another
broker after nearly two decades. However the broker is an independent businessman and he
made his own decision. '

Attached is an additional letter from Mark Filiberto, President, DJF Discount Brokers from
September 1992 until November 15, 2010. The broker letter for the company was prepared under
the supervision of Mark Filiberto who signed the letter. Mark Filiberto reviewed and approved
the 2011 broker letters that have his signature for the company and for other companies.

At this late date the company makes a number of unsupported explicit or implicit claims plus the
company is making up its own rules. The company claims that it can ignore any details a one-
page broker letter until it reads a no action request by another company that calls attention to
handwriting. It is presumably not the burden of the company to examine 10-words of
handwriting in a broker letter until the company decides to replicate a no action request by
another company.

The company claims that if it terms a broker letter unreliable for the first time just days before
the company’s no action request deadline, then no procedural steps or deadlines apply other than
filing a no action request.

The company claims that when it asks for a second broker letter it need not address any issue in a
broker letter that the company already received for the same proposal.



It scems that the company has only firmly established a plausible date for the transfer of the DJF
accounts to another firm. And a plausible date is all the company needs for its tale of innuendo.

The company does not cite the source for its rule: ‘

“A broker’s independence that Rule 14a-8 requires for a reliable verification of the Proponent’s
share ownership is independence from the Rule 14a-8 activities of the Proponent and his agent,
Mr. Chevedden.”

It appears that the company would insist that a proponent cannot not talk to his broker about
corporate governance because governance is a key factor in “Rule 14a-8 activities.” And where
is the source for the company definition of “Rule 14a-8 activities” and how many years of
independence is supposedly required. The company needs to explain its rules in greater detail to
at least complete its fictional account.

The company now claims that the broker letter must be signed on the same date that a rule 14a-8 -
proposal is submitted to a company. The company claims that a typical broker is incapable of
checking 8 form letters in a day. The company claims that a revision triggers a gap in the
application of a broker letter and there is no gap when there is no revision. Revisions, or the root
of the word revision, are mentioned 50-times in Rule 14a-8 and the associated Staff Legal
Bulletins 14 through 14E. Yet there is not one notation that a revision triggers a requirement for
a second broker letter. ' '

The company’s previous discussion of the Apache case is another effort to re-characterize the
court's emphatic rejection of Apache Corp's attempted reinterpretation of Rule 14a-8(b)(2).
Commission staff has repeatedly rejected such attempts. For an accurate description of what
happened in the Apache case please see my response for Union Pacific Corporation (March 26,
2010) and News Corporation (July 27, 2010).

In the Apache case the court indicated that its decision was narrow and applied only to the
specific facts in that case. That was another way of saying issuers should not cite this decision in
no-action requests to the SEC.

This is to réquest that the Securities and Exchange Commission allow the resolution to stand and
be voted upon in the 2011 proxy. ' ‘

Sincerely,

ohn Chevedden

cc: Kenneth Steiner
Sonia Vora <Sonia.Vora@bms.com>



R&R Planning Group LTD
1981 Marcus Avenue, Suite C114
Lake Success, NY 11042

Oifice of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

Ladies and Gentlemen:

Each of the DJF Discount Brokers letters for Mr. Kenneth Steiner’s 2011 rule
14a-8 proposals were prepared under my supervision and signature. I reviewed
each letter and confirmed each was accurate before authonzmg Mr. Steiner or
his representative to use each letter.

Sincerely, ' ..
z&za‘,é %&M :-[aﬂua/a. < ))j ol]
Mark Filiberto ~ i

President, DJF Discount Brokers from September 1992 until November 15,
2010

Mark Filiberto
R&R Planning Group LTD



JOHN CHEVEDDEN

*** FISMA & OMB Memorandum M-07-16 ***
January 24, 2011

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

# S Rule 14a-8 Proposal

Bristol-Myers Squibb Company (BMY)
Written Consent

Kenneth Steiner

Ladies and Gentlemen:

This further responds to the December 30, 2010 company request to avoid this established rule
14a-8 proposal.

The company is attempting to take maximum advantage of a situation beyond the control of the
proponent: A broker in the process of transferring hxs accounts to another broker after nearly two
decades in business.

Attached is an addmonal letter from Mark Filiberto, President, DJF Discount Brokers from
September 1992 until November 15, 2010. The broker letter for the company was prepared under
the supervision of Mark Filiberto who signed the letter. Mark Filiberto reviewed and approved
the 2011 broker letters that have his signature for the company and for other companies.

At this late date the company makes a number of unsupported explicit or implicit claims and the
company is making up its own rules. The company claims that it can ignore any details a one-
page broker letter until it reads a no action request by another company that calls attention to
handwriting, It is presumably not the burden of the company to examine 10-words of
handwriting in a broker letter until the company decides to replicate a no action request by
another company. The company claims that if it terms a broker letter unreliable for the first time
near the no action request deadline, then no procedural steps or deadlines apply other than filing
a no action request.

The company claims that when it asks for a second broker letter it need not address any issue ina
broker letter that the company already received for the same proposal.

It seems that the company has only firmly established a plausible date for the transfer of the DJF
accounts to another firm. And a plausible date is all the company needs for its tale of innuendo.

The company does not cite the source for its rule:

“A broker’s independence that Rule 14a-8 requires for a reliable verification of the Proponent’s
share ownership is independence from the Rule 14a-8 activities of the Proponent and his agent,
Mr. Chevedden.”




It appears that the company would insist that a proponent cannot not talk to his broker about
corporate governance because governance is a key factor in Rule 14a-8 activities. And where is
the source for the company definition of “Rule 14a-8 activities” and how many years of

independence is required. The company needs to explain its rules in greater detail to complete its
fictional account.

The company claims that the broker letter must be signed on the same date that a rule 14a-8
proposals is submitted to a company. The company claims that a typical broker is incapable of
checking 8 form letters in a day. The company claims that a revision triggers a gap in the
application of a broker letter and when there is no revision there is no gap. Revisions, or the root
of the word revision, are mentioned 50-times in Rule 14a-8 and the associated Staff Legal
Bulletins 14 through 14E. Yet there is not one notation that a revision triggers a requirement for
a second broker letter. ’ '

The company’s previous discussion of the Apache case is another effort to re-characterize the
court's emphatic rejection of Apache Corp's attempted reinterpretation of Rule 14a-8(b)(2).
Commission staff has repeatedly rejected such attempts. For an accurate description of what
happened in the Apache case please see my response for Union Pacific Corporation (March 26,
2010) and News Corporation (July 27, 2010).

In the Apache case the court indicated that its decision was narrow and applied only to the

specific facts in that case. That was another way of saying issuers should not cite this decision in
no-action requests to the SEC. .

This is to request that the Securities and Exchange Commission allow the resolution to stand and
be voted upon in the 2011 proxy. :

Sincerely,

/ %ohn Chevedden

ce: Kenneth Steiner
Sonia Vora <Sonia.Vora@bms.com>




R&R Planning Group LTD
1981 Marcus Avenue, Suite C114
Lake Success, NY 11042

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

Ladies and Gentlemen:

Each of the DJF Discount Brokers letters for Mr. Kenneth Steiner’s 2011 rule
14a-8 proposals were prepared under my supervision and signature. I reviewed
each letter and confirmed each was accurate before authorizing Mr. Steiner or
"his representative to use each letter.

Sincerely,

Wk mﬁw Jemuary D1, 204/
Mark Filiberto ~ |

President, DJF Discount Brokers from September 1992 until November 15,
2010 ‘

. Mark Filiberto
R&R Planning Group LTD



Morgan, Lewis & Bockius LLp M
111? Pennsylvania Avenue, NW _ Organ L,CW]_S
Washingten, DC 20004 e

Tel: 202.739.3000

Fax: 202.739.3001 Tt e e
www.morganlewis.com o RTINSO

COUNSELORS AT LAW

Linda L. Griggs
Partner

202.738.5245
Igriggs@morganlewis.com

January 24, 2011

VIA HAND DELIVERY AND EMAIL

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, N.E.

Washington, DC 20549

Re:  Bristol-Myers Squibb Company: Omission of Shareholder Proposal Submitted
by Mr. John Chevedden on Behalf of Mr. Kenneth Steiner
Exchange Act of 1934 Rule 14a-8

Ladies and Gentlemen:

This letter is submitted on behalf of Bristol-Myers Squibb Company (the “Company”) to
respond to the letter dated January 10, 2011 (the “January 10, 2011 Letter”), the letter dated
January 11, 2011 (the “January 11, 2011 Letter”), attaching a letter dated January 11, 2010 [sic]
from Mr. Mark Filiberto (the “Filiberto Letter”), the letter dated January 17, 2011 (the “January
17,2011 Letter”), and the letter dated January 19, 2011 (the “January 19, 2011 Letter” and,
along with the January 10, 2011 Letter, the January 11,2011 Letter and the January 17, 2011
Letter, the “Chevedden Letters”) submitted by Mr. John Chevedden with respect to the no-action
request that we submitted to the staff of the Division of Corporation Finance (the “Staff”) on
December 30, 2010 (the “No-Action Request”), pursuant to Rule 14a-8(j) under the Securities
Exchange Act of 1934, as amended, on behalf of the Company. The No-Action Request relates
to a shareholder proposal regarding shareholder action by written consent submitted by Mr.
Chevedden on behalf of Mr. Kenneth Steiner (the “Proponent”) by email dated, and received on,
November 13, 2010 (the “November 13, 2010 Submission™), which replaced a shareholder
proposal regarding shareholder action by written consent submitted by Mr. Chevedden on behalf

of the Proponent by email dated, and received on, October 6, 2010 (the “Original Rule 14a-8
Proposal”).

DB1/66424871.3



Office of Chief Counsel Morgan Lewis
Division of Corporation Finance COUNSELORS AT LAW
Securities and Exchange Commission

January 24, 2011

Page 2

Mr. Chevedden identified the proposal submitted in the November 13, 2010 Submission
as the “Rule 14a-8 Proposal Revision.” We use the term “Rule 14a-8 Proposal Revision” in this
letter to refer to the revised proposal submitted on November 13, 2010 and the term “Proposals™
to refer to both the Original Rule 14a-8 Proposal and the Rule 14a-8 Proposal Revision.

We respectfully reiterate our request in the No-Action Request that the Staff concur that
it will not recommend enforcement action to the Securities and Exchange Commission if the
Company omits the Proposals from its 2011 proxy materials.

This letter will address various inaccuracies, assertions and arguments in the Chevedden
Letters. In addition, it will highlight what the Chevedden Letters and the Filiberto Letter do not
say, which omissions reinforce our concerns about the unreliability of Mr. Chevedden’s share
ownership verification processes for the Proposals.

The January 10, 2010 Letter, enclosed as Exhibit A hereto, makes the following
inaccurate statement on page 1 of the Letter: “The company opines that a revision, with resolved
text that is identical with the original, cannot be considered a revision.”

* The No-Action Request did not say that.

* The No-Action Request stated that the Rule 14a-8 Proposal Revision
represented a new proposal “due to the significance of the changes in the
Revised Supporting Statement compared to the Original Supporting Statement
... and the specific statement in the Proponent’s Letter submitted as the cover
letter for the November 13, 2010 Submission that the Proponent is submitting
the Rule 14a-8 Proposal Revision for the next arinual shareholders’ meeting,
thus replacing the Original 14a-8 Proposal.” (Emphasis added) The
Company continues to regard the Rule 14a-8 Proposal Revision as a new
proposal that replaced the Original 14a-8 Proposal.

The January 11, 2011 Letter, enclosed as Exhibit B hereto, and the January 19, 2011
Letter, enclosed as Exhibit D hereto, make the following inaccurate statement: “The company
appears to claim that DJF Discount Brokers did not exist after October 13, 2010.”

* The No-Action Request did not say that.

* The No-Action Request stated that, in its press release, “Muriel Siebert & Co.,
Inc. had announced its acquisition of the retail brokerage accounts of DJF
Discount Brokers on October 13, 2010.” Muriel Siebert & Co., Inc. did not
announce the acquisition of DJF Discount Brokers. It announced the
acquisition of DJF Discount Brokers’ retail brokerage accounts. Based on this

DB1/66424871.3
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January 24, 2011

Page 3

public disclosure, the Company believes that the Proponent’s account was no
longer at DJF Discount Brokers after October 13, 2010.

The January 19, 2011 Letter makes two assertions that mischaracterize the No-Action
Request: First, it asserts that the Company’s concern about Mr. Filiberto’s independence from
Mr. Chevedden suggests that any broker who executes trades for a Rule 14a-8 proponent could
not be considered independent and would need to “have to have an outside auditor sign the
broker letter.”

e The No-Action Request did not suggest that a broker who executes orders to buy
and sell stock is not independent of a Rule 14a-8 proponent.

s The No-Action Request states as follows: “Moreover, even if Mr. Filiberto
completed the form, he would not be a person who was independent from the
Proponent because he has been intimately involved with the Proponent’s agent,
Mr. Chevedden, in Mr. Chevedden’s shareholder proposal activities.”
(Emphasis added) The broker’s independence that Rule 14a-8 requires for a
reliable verification of the Proponent’s share ownership is independence from the
Rule 14a-8 activities of the Proponent and his agent, Mr. Chevedden. The
Chevedden Letters do not assert Mr. Filiberto’s independence from Mr.
Chevedden for Rule 14a-8 purposes.

Second, the January 19, 2011 Letter responds to the “gap” addressed in the No-Action

Request by saying that “Mr. Steiner continuously had a 2011 proposal before the company from
the date of his first 2011 submission.”

¢ The No-Action Request never suggested that the Proponent did not have a 2011
proposal before the Company at any time between October 6, 2010, when the
Original Rule 14a-8 Proposal was submitted, and November 13, 2010, when the
Rule 14a-8 Proposal Revision was submitted.

e The “gap” described in the No-Action Request is the absence of evidence of the
Proponent’s required share ownership between “October 6, 2010, the submission
date of the Original Rule 14a-8 Proposal, [or October 12, 2010, the date of the
Purported Verification Letter] and November 13, 2010, the submission date of the
Rule 14a-8 Proposal Revision.” This “gap” can only “be closed” with reliable
proof of the Proponent’s share ownership as of November 13, 2010, the
submission date of the Rule 14a-8 Proposal Revision. (Section C.1.c.(3) of Staff
Legal Bulletin No. 14 (July 13, 2001).)

DB1/66424871.3
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The January 17, 2011 Letter, enclosed as Exhibit C hereto, asserts that “[t]he Company is
in violation of rule 14a-8 if it wishes to avoid this proposal on a procedural issue by claiming that
the revision is a new proposal [because] the company failed to properly notify the proponent of a
claimed handwriting procedural issue, first raised now, within the 14-days of the submittal of
[the ‘new’] proposal.” The procedural issue raised in connection with the Rule 14a-8 Proposal
Revision related to the lack of proof of the Proponent’s share ownership as of the date of the
November 13, 2010 Submission. The Company advised Mr. Chevedden of this procedural
deficiency in the November 23, 2010 letter, advising him that he needed to provide proof of the
Proponent’s share ownership as of the November 13, 2010 submission date of the Rule 14a-8
Proposal Revision (the “Second Deficiency Letter”). Mr. Chevedden never provided such proof
of ownership.

The Company could not have advised Mr. Chevedden of any “handwriting procedural
issue” as it related to the November 13, 2010 Submission because Mr. Chevedden had not
included proof of share ownership with the November 13, 2010 Submission. To have advised
Mr. Chevedden of the “handwriting procedural issue” in the Second Deficiency Letter, the
Company would have had to assume that Mr. Chevedden would provide the Company with the
same form of proof of share ownership as of the November 13, 2010 submission date of the Rule
14a-8 Proposal Revision as he had in the Purported Verification Letter by which he had sought to
provide proof of the Proponent’s share ownership as of October 6, 2010, the date of submission
of the Original Rule 14a-8 Proposal. Rule 14a-8 does not require a company to make any
assumptions as to how a proponent will submit proof of share ownership and to warn such
proponent against any possible deficiencies. Furthermore, the Company did not need to consider
whether the Purported Verification Letter could be considered to provide the required proof of
share ownership as of November 13, 2010 because the Purported Verification Letter related only
to such ownership as of October 6, 2010, not as of November 13, 2010. Accordingly, and
consistent with Mr. Chevedden’s assertion in the January 19, 2011 Letter that “[t]Jhe proponent is
entitled to clear notice of any claimed issue with a rule 14a-8 proposal,” the Company sent the
Second Deficiency Letter to Mr. Chevedden advising him of the need for proof of the
Proponent’s share ownership as of November 13, 2010. Mr. Chevedden never provided such
proof of share ownership.

If Mr. Chevedden had submitted the same type of pre-printed, pre-signed form as the
Purported Verification Letter addressing the Proponent’s share ownership as of November 13,
2010, he may have been able to claim that the Company should have advised him in the Second
Deficiency Letter of the “handwriting procedural issue” (assuming, of course, that the Company
knew of the various reliability issues as of November 23, 2010, the date of the Second
Deficiency Letter). But neither Mr. Chevedden nor the Proponent submitted proof of the
Proponent’s share ownership as of November 13, 2010, either as part of the November 13, 2010
Submission or within 14 days after receiving the Second Deficiency Letter dated November 23,
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2010 - although, presumably, the Proponent could easily have obtained proof of his share
ownership from Muriel Siebert & Co., Inc., if Muriel Siebert & Co, Inc. then had control of the
Proponent’s brokerage account.

Mr. Chevedden’s January 11, 2011 Letter provides a possible explanation for why Mr.
Chevedden did not submit a new proof of the Proponent’s share ownership as of November 13,
2010 in response to the Second Deficiency Letter. We have learned for the first time from the
Filiberto Letter attached to the January 11, 2011 Letter that Mr. Filiberto ceased being the
President of DJF Discount Brokers on November 15, 2010. Therefore, when Mr. Chevedden
received the Second Deficiency Letter, which was dated November 23, 2010, he could no longer
ask Mr. Filiberto to provide the required proof of the Proponent’s share ownership as of
November 13, 2010 because Mr. Filiberto was no longer the President of DJF Discount Brokers
after November 15, 2010. None of the Chevedden Letters nor the Filiberto Letter claims that a
new proof of the Proponent’s share ownership could have been submitted as of November 13,
2010 in response to the Second Deficiency Letter — presumably, because their usual pre-signed
form could no longer be used since Mr. Filiberto was no longer President of DJF Discount
Brokers on November 23, 2010.

More fundamentally, Mr. Chevedden’s argument that “the Company is in violation of
Rule 14a-8” does not relate in any way to the Company’s position that, even if the Rule 14a-8
Proposal Revision is not a new proposal for purposes of Rule 14a-8(b)(2), the Purported
Verification Letter, addressing the Proponent’s share ownership as of the October 6,2010
submission date of the Original Rule 14a-8 Proposal, is not reliable. Simply stated, neither Mr.
Chevedden nor Mr. Filiberto addresses the Company’s reliability concerns, and what they do not
say underscores our concerns about the reliability of the Purported Verification Letter and
demonstrates convincingly that the Proponent has not met his burden to prove his share
ownership as of October 6, 2010.

Neither Mr. Chevedden nor Mr. Filiberto addresses the reliability concerns expressed in
the No-Action Request about the completed Purported Verification Letter, dated as of “12
October 2010,” which was intended to provide proof of the Proponent’s share ownership as of

October 6, 2010, or does anything to rebut the following reliability concerns raised by the No-
Action Request:

¢ the concern that no representative of DJF Discount Brokers manually completed
and signed the Purported Verification Letter. The Purported Verification Letter
appears to be a photocopy of a pre-typed, pre-signed form that was manually
completed by someone whose handwriting does not match that of the person who
pre-signed the form as President of DJF Discount Brokers. Furthermore, as we
noted in our No-Action Request, the handwriting that completed the blanks on the
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pre-signed form has similarities to the handwriting on the “Post-It Fax Note”
affixed to the Purported Verification Letter that shows that the letter was sent to
Ms. Sonia Vora at the Company by Mr. Chevedden. Accordingly, it appears that
the Purported Verification Letter was completed by Mr. Chevedden, the
Proponent’s agent. Neither Mr. Chevedden nor Mr. Filiberto denies that the
Purported Verification Letter is a photocopy of a pre-typed, pre-signed form
which Mr. Chevedden got from Mr. Filiberto, and neither Mr. Chevedden nor Mr.
Filiberto claims that the form was manually completed, and then signed, by either
Mr. Filiberto or someone €lse representing DJF Discount Brokers. Furthermore,
the Chevedden Letters do not deny that Mr. Chevedden, the Proponent’s agent,
and not the introducing broker, completed the form by inserting the name of the
Company, the number of shares held and the duration of ownership. As the
Proponent’s agent, Mr. Chevedden’s completion of the pre-signed form is no
different than if the Proponent himself had completed the form. Even if such
completion was under the “supervision” of Mr. Filiberto, as Mr. Filiberto claims
in the Filiberto Letter, completion of the share ownership information by a
proponent would not comply with the requirement in Rule 14a-8(b)(2) that the
proponent submit “a written statement from the ‘record” holder of [the
proponent’s] securities (usually a broker or bank) verifying” the proponent’s share
ownership “at the date [the proponent] submitted [the proponent’s] proposal.”
Clearly, the Purported Verification Letter is not, as required by Rule 14a-8(b)(2),
a “statement” that is “from” either the “record” holder of the Proponent’s shares,
or from his introducing broker as required by the Staff in The Hain Celestial
Group, Inc. (October 1, 2008).

the concern that no one at DJF Discount Brokers verified as of “12 October 2010”
the information added to the pre-typed, pre-signed form before Mr. Chevedden
submitted the Purported Verification Letter to the Company. We are aware of
eight proof of share ownership forms, each dated “12 October 2010,” that were
submitted by Mr. Chevedden for the Proponent that have the same handwriting
characteristics. Without addressing the characteristics of the Purported
Verification Letter, all that the Filiberto Letter claims is the following:

“Bach of the DJF Discount Brokers letters for Kenneth Steiner’s 2011
rule 14a-8 proposals were [sic] prepared under my supervision and
signature. I reviewed each letter and confirmed each was accurate
before authorizing Mr. Steiner or his representative to use each
letter.”
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Notwithstanding Mr. Filiberto’s assertion, the Purported Verification Letter
does not appear to provide information as of the date of submission of the
Original Rule 14a-8 Proposal that was verified by “the record holder of the
shareholder’s securities,” as required by Section C.1.c.(1) of Staff Legal
Bulletin No. 14, or by an introducing broker, as required by the Staff in The
Hain Celestial Group, Inc. (October 1, 2008). Neither Mr. Chevedden nor
Mr. Filiberto claims that the information that was added manually to the pre-
typed, pre-signed form that was verified as of “12 October 2010,” even
though the Purported Verification Letter itself states that it “certifies that as
of the date of this certification” (i.e., “12 October 2010”), the Proponent has
the identified share ownership. Moreover, the fact that the Purported
Verification Letter is identical to the pre-typed, pre-signed form Mr.
Chevedden used to verify proof of the Proponent’s ownership of shares in
seven other companies, purportedly all on “12 October 2010,” makes it hard
to believe that the blanks in all such eight forms could have been completed
as of “12 October 2010 and faxed to Mr. Filiberto for him to verify that they
were, in fact, completed properly to certify the requisite share ownership on
“12 October 2010.” Indeed, if that unlikely scenario did in fact take place,
then Mr. Filiberto could have just as easily provided original, newly signed
verification forms dated the date of his actual certification.

the concern that the “12 October 2010” date — whether added to the form on or
after that date — was driven by the fact that the Proponent’s brokerage account at
DIJF Discount Brokers was reportedly transferred to Muriel Siebert & Co., Inc.
one day later on October 13, 2010. This is especially troublesome given that the
“12 October 2010” date bears no rational relationship to the timing sequences of
the Original Rule 14a-8 Proposal or of the other seven shareholder proposals
dated “12 October 2010” that Mr. Chevedden submitted to various companies.
The inference is that “12 October 2010” was chosen due to the fact that the
Proponent’s account would no longer be at DJF Discount Brokers after that date,
rather than because “12 October 2010” was in fact the date that Mr. Filiberto
actually “supervised” Mr. Chevedden’s completion of so many forms. Neither
Mr. Chevedden nor Mr. Filiberto denies that inference. In addition, neither Mr.
Chevedden nor Mr. Filiberto addresses whether the Proponent’s account was still
at DJF Discount Brokers after “12 October 2010.” Presumably, it was not with
DIF Discount Brokers after “12 October 2010” given Muriel Siebert & Co., Inc’s
announcement on October 13, 2010 of the acquisition of DJF Discount Brokets’
retail brokerage accounts and given Mr. Filiberto’s failure in the Filiberto Letter
to address the status of the Proponent’s account, focusing instead on the red
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herring of his continued presidency at DJF Discount Brokers until November 15,
2010.

s the concemn that Mr. Filiberto is not independent of Mr. Chevedden. Neither Mr.
Chevedden nor Mr. Filiberto denies that Mr. Chevedden, the agent of the
Proponent, has submitted shareholder proposals as agent for Mr. Filiberto in the
past. Given the evidence in the public record, Mr. Chevedden cannot claim that
he has not served as Mr. Filiberto’s agent in submitting shareholder proposals.
Neither Mr. Chevedden nor Mr. Filiberto asserts that Mr. Filiberto is independent
of Mr. Chevedden for purposes of Rule 14a-8. '

* * *

For the reasons set forth in the No-Action Request and herein, we submit that the
Proponent has not met his burden to provide proof of his share ownership. Therefore, we
respectfully request the Staff’s concurrence with our views that the Rule 14a-8 Proposal
Revision may be excluded under Rule 14a-8(b) and Rule 14a-8(f)(1) because no proof of the
Proponent’s share ownership was provided as of the November 13, 2010 submission date of the
Rule 14a-8 Proposal Revision, and that the Proposals may be excluded under Rule 14a-8(b) and
Rule 14a-8(f)(1) because the Proponent has not met his burden of providing reliable proof of his
share ownership as of the October 6, 2010 submission date of the Original Rule 14a-8 Proposal.

Thank you for your consideration of this letter.

Sincerely, ¢
e,

Linda L. Griggs

Enclosures

cc: Ms. Sonia Vora
Assistant General Counsel &
Assistant Corporate Secretary
(with enclosures)

Mr. John Chevedden
(with enclosures)

Mr. Kenneth Steiner
(with enclosures)

DB1/66424871.3
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Exhibits:
A The January 10, 2011 Letter of Mr. John Chevedden

B The January 11, 2011 Letter of Mr. John Chevedden, attaching the “January 10, 2010”

[sic] letter signed by Mark Filiberto
C  The January 17, 2011 Letter of Mr. John Chevedden

D The January 19, 2011 Letter of Mr. John Chevedden
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EXHIBIT A



JOHN CHEVEDDEN

“* FISMA & OMB Memorandum M-07-16 ***
January 10, 2011

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

# 1 Rule 14a-8 Proposal

Bristol-Myers Squibb Company (BMY)
Written Consent

Kenneth Steiner

Ladies and Gentlemen: _ _ ' |
This responds in part to the December 30, 2010 request to block this rule 14a-8 proposal. |

The company opines that a revision, with resolved text that is identical with the original, cannot
be considered a revision. This is in spite of the fact that Rule 14a-8 and the related Staff Legal
Bulletins explicitly describe revisions that even change the resolved statement. The company
does not claim that the resolved statement is less important than the supporting statement.

This illustrates the identical Resolved statements from both the original and the revised Rule
14a-8 proposal: '

[BMY: Rule 14a-8 Proposal, October 6, 2010, November 12, 2010 Revision}

‘ 3* —. Shareholder Action by Written Consent '
RESOLVED, Shareholders hereby request that our board of directors undertake such
steps as may be necessary to permit written consent by shareholders entitled fo cast
the minimum number of votes that would be necessary to authorize the action at a
meeting at which all shareholders entitled to vote thereon were present and voting (to
the fullest extent permitted by law). ' : '

[BMY: Rule 14a-8 Proposal, October 6, 2010}
3 [Number to be assigned by the company] — Shareholder Action by Written Consent
RESOLVED, Shareholders hereby request that our board of directors undertake such
steps as may be necessary to permit written consent by shareholders entitled to cast
the minimum number of votes that would be necessary to authorize the action ata
meeting at which all shareholders entitied to vote thereon were present and voting (to
the fullest extent permitted by law). -

Under the compahy theory a college professor, who wrote a textbook and revised it two years *
later, should credit himself with authoring two original books in his Curriculum Vitae.



The .coinpany makes an unclear point on Section E.1 of Staff Legal Bulletin No. 14 that applies
to a revision that the Staff would permit (and possibly give specific directions for) after a no
action request was submitted. Such an E.1 revision would most likely only apply to a resolved
statement.

.The company cites Alcoa’s reference to Section E.2 of Staff Legal Bulletin No. 14 that applies to
a company accepting a revision after the rule 14a-8 proposal due date. Bristol-Myers does not
claim that the revision here was forwarded after the rule 14a-8 proposal due date.

The company then claims that it has the power to determine whether a “Revision” is a “different”
proposal.” The company then says that the proponent “withdrew” the original proposal, but does
not cite any accompanying withdrawal notice or even withdrawal text.

The company then introduces the 'concept that for “such a new proposal” (with an identical
resolved statement) — Section E.2 of Staff Legal Bulletin No. 14 did not “intend” to release “such
a new proposal” from an additional broker letter requirement. ‘

There is no relationship whosoever with snibmitting ‘a revision and any indication that a
proponent sold his stock or rescinded his recent commitment to hold the stock past the annual
meeting. : _ :

- After this unsupported ﬁ_ctibnal process the company concludes it is a “fact” that the “revision™
(with an identical resolved statement) is a “new proposal.”

The company provides no support from rule 14a-8, the related Staff Legal Bulletins or no action
precedents for its claim that the “November [12], 2010 Submission” is evidence of the “intent” to
““withdraw™ the original téext. On the other hand the company provides no evidence that
companies are so strict on this point of a withdrawal that companies issue withdrawal notices or
withdrawal text when they revise management opposition statements to rule 14a-8 proposals.

If one indulges the company and temporally assumes that the “November [12], 2010
Submission” is evidence of the “intent” to “withdraw” the original text, then what is there to stop
the “withdrawal” from being at the same instant as the “Submission™ and therefore no “gap”
exists. The company does not claim that the original was withdrawn in late October and then
resubmitted as a revision on November 12, 2010.

Without support the company claims that when it asked for a second broker letter, it supposedly
need not cite any issue it had with a broker letter it already received weeks earlier.

This is to request that the Secutities and Exchan"ge Commission allow the revised resolution to
stand and be voted upon in the 2011 proxy. Additional material is in preliminary draft form.

Sincerely,

John Chevedden

cc: Kenneth Steiner
Sonia Vora <Sonia.Vora@bms.com>



[BMY: Rule 14a-8 Proposal, October 6, 2010, November 12, 2010 Revision]
3* _ Shareholder Action by Written Consent
RESOLVED, Shareholders hereby request that our board of directors undertake such steps as
may be necessary to permit written consent by shareholders entitled to cast the minimum number

of votes that would be necessary to authorize the action at a meeting at which all shareholders
entitled to vote thereon were present and voting (to the fullest extent permitted by law).

We gave greater than 49%-support to a 2010 proposal on this same topic. Hundreds of major
companies enable shareholder action by written consent.

Taking action by written consent in lieu of a meeting is a means shareholders can use to raise
important matters outside the normal annual meeting cycle. A study by Harvard professor Paul
Gompers supports the concept that shareholder dis-empowering governance features, including
restrictions on shareholder ability to act by written consent, are significantly related to reduced
shareholder value. :

The merit of this Shareholder Action by Written Consent proposal should also be considered in
the context of the need for improvement in our company’s 2010 reported corporate governance
status: :

The Corporate Library www.thecorporatelibrary.com, an independent investment research firm
rated our company "D" with “High Governance Risk,” and "Very High Concern” in executive
pay — $18 million for James Cornelius and $10 million for Elliot Sigal. Mr. Cornelius realized
more than $8 million from the vesting of stock in 2009 and was entitled to more than $30 million
if he were terminated following a change of control. Executive pay practices were not aligned
with shareholder interest. ‘

Togo West, one of our newest directors, was marked a "Flagged (Problem) Director” by The
Corporate Library due to his Krispy Kreme and AbitibiBowater directorships prior to both
bankruptcies. Yet Mr. West and Louis Freeh (our highest negative vote-getter) were on our key
Executive Pay and Nomination Committees, Three directors with long-tenure (Laurie Glimcher,
Leif Johansson and Lewis Campbell) were assigned to 7 of 17 seats on our key board committees
— independence concern, ' ’ '

Approval of 75% of shares was required to amend Article Eighth (Directors) of our charter.

Please encourage our board to respond positively to this proposal to enable shareholder action by
written consent — Yes on 3.% :



EXHIBIT B



JOHN CHEVEDDEN

“** FISMA & OMB Memorandum M-07-16 ***
January 11, 2011

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

# 2 Rule 14a-8 Proposal

Bristol-Myers Squibb Company (BMY)
‘Written Consent

Kenneth Steiner

Ladies and Gentlemen:

This further responds to the December 30, 2010 request to block this rule 14a-8 proposal.
Attached is a letter from Matk Filiberto, President, DJF Discount Brokers ﬁom September 1992
until November 15, 2010. The company appears to claim that DJF Discount Brokers did not exist

after October 13, 2010. The company bases many lines of innuendo on the October 13, 2010
~ date.

This is to request that the Securities and Exchange Commission allow the revised resolution to
stand and be voted upon in the 2011 proxy. Additional material is in preliminary draft form.

Sincerely,

ohn Chevedden

cc: Kenneth Steiner
Sonia Vora <Sonia.Vora@bms.com>



R&R Planning Group LTD
1981 Marcus Avenue, Suite Cl14
Lake Success, NY 11042

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE ' '
Washington, DC 20549

January 10, 2010
' Ladies and Gentlemen:

Each of the DJF Discount Brokers letters for Kenneth Steiner’s 2011 rule 14a-
8 proposals were prepared under my supervision and signature. I reviewed
each letter and confirmed each was accurate before authorizing Mr, Steiner or
his representative to use cach letter.

cMbeto

‘Mark Filiberto v ,
President, DJF Discount Brokers from September 1992 until November 15,
2010

Sincerely,

Mark Filiberto
R&R Planning Group LTD



EXHIBIT C



JOHN CHEVEDDEN

*** FISMA & OMB Memorandum M-07-16 =~

January 17, 2011

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE |

Washington, DC 20549

# 3 Rule 14a-8 Proposal :
Bristol-Myers Squibb Company (BMY)
Written Consent

Kenneth Steiner

Ladies and Gentlemen:

This further responds to the December 30, 2010 company request to avoid this rule 14a-8
proposal.

The company is in violation of rule 14a-8 if it wish% to avoid this proposal on a procedural issue
by claiming that the revision is a new proposal. The company failed to properly notify the
proponent of a claimed handwriting procedural issue, first raised now, within the 14-days of the
submittal of this proposal, if the revision is claimed to be a new proposal. The company
November 23, 2010 letter acknowledged the receipt of the rule 14a-8 proposal revision (which
‘the company claims is a new proposal). The company had already received a broker letter and -
the only reservation the company expressed in its November 23, 2010 letter was that a second

broker letter was needed.

Rule 14a-8 states (emphasis added):
f. Question 6: What if | fail to follow one of the eligibility or procedural requirements

explained in answers to Questions 1 through 4 of this section?

The company may exclude your proposal, but only after it has notified you of the
problem, and you have failed adequately to correct it. Within 14 calendar days of
receiving your proposaf the company must notify you in writing of any procedural
. or eligibility deficiencies, as well as of the time frame for your response.

According to rule 14a-8 the company must notify “you of the problem ... within 14 calendar
- days.” The company failed to notify the proponent party within the mandated 14-days of any
claimed handwriting issue regarding the one-page broker letter it had already received.

The company claim now concerns less than 10-words in the broker letter. The company failed to
notify the proponent party of any issue with the 10-words within 14-days of the November 13,
2010 submittal. The company is thus in violation of rule 14a-8 if it wishes to avoid this proposal
on a procedural issue by claiming that the revision is a new proposal.



This is to request that the Securities and Exchange Commission allow the resolution to stand and
be voted upon in the 2011 proxy .

Sincerely,

7 John Chevedden

cc: Kenneth Steiner
Sonia Vora <Sonia.Vora@bms.com>



Sonia Vora ‘
WWWCWQMWCWSW

Law Departmant
% Bristol-Myers Squibb : 395 Park Avace New York, NY 10153
_ . Tol 6098970508 Fax 6094678217
Sonitvoredums.com

November 23, 2010

Y14 EMATL AND FEDERAL EXPRESS
John Chevedden :

*** FISMA & OMB Memorandum M-07-16 ***

. Dear Mr. Chevedden: . \QQ

I'am writing on behalf of Bristol-Myers Squibb Company (the.“Company™), which
received on November 13, 2010, a stockholder proposal from Kenneth Steiner (the “Proponent™
" entitled “Sharcholder Action by Written Consent” for consideration at the Company’s 201 1
Amnual Meeting of Stockholders (the-*Revised Proposal™). The annotation indicates that the
stockholder proposal dated November 13, 2010 (the “Revised Proposal™), replaces the
stockholder proposal received on October 6, 2010 (the *Prior Proposal™),

The Revised Proposal contains certain procedural deficlencies, which Securities and . .
Exchange Commission (“SEC”) regulations require us to bring to the Propouent’s attention.
Rule 14a-8(b) under the Securities Exchange Act of 1934, as amended, provides that stockholder
Proponents must submit sufficlent proof of their continuous oiership.of at least $2,000 in .~ .
. ket value, or 1%, of gzcggnpény's Shares eiitled 0 vole on 1 pioposal fo atleast oné year

that the Proponent is the record owner of sufficient shares to satisfy this requirement, The prior
verification letter of proof of ownership recefved by the Company is dated October 12, 2010 and
is not as of the daté of the Revised Proposal. Therefore, the Proponent has not satisfied

Rule 14a-8's ownership requivements as of the date that the Revised Proposal was submitted to
the Company, '

To remedy this defect, the Proponent must submit sufficient proof of its ownership of the
requisite number of Company shares., As explained in Rule 14a-8(b), sufficient proof may be in
the form of:

* o writlen statement from the “record” holder of the Proponent’s shares (usually a
broker or a bank) verifying that, as of the date the Revised Proposal was submitted,
the Propozeat continugusly held the requisite number of Company shares for at least
one year; or

v ifthe Proponent has filed wfth the SEC a Schedule 13D, Schedule 13G, Form 3,
Form 4 or Form S, or amendments to those documents or updated forms, reflecting its
ownership of the requisite number of Company shares as of or before the date on

which the onc-year eligibility petiod begins, a copy of the schedule and/or form, and
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any subsequent amendments reporting a change in the ownership level and a written
statement that the Proponent continuously held the requisite number of Company
shares for the one-year period. '

The SEC’s rules require that any respouse to this letter be postmarked or transmitted
electronically no later than 14 calendar days from the date this letter is received. Please address
any response to me at the address listed above, Alternatively, you may transmit any tesponse by
facsimile to me at 212-546-9966 or via e-mail at sonja.vora@bms.com.

If you have any questions with respect to the foregoing, please contact me at (609) 857-
‘ 3538. For your reference, I enclose a copy of Rule 14a-8.

Sonia Vora
Assistant General Counsel &
Assistant Corporate Secretary

i

Enclosure




EXHIBIT D



JOHN CHEVEDDEN

*** FISMA & OMB Memorandum M-07-16 ***

January 19, 2011

Office of Chief Counsel

Divisien of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

# 4 Rule 14a-8 Proposal

Bristol-Myers Squibb Company (BMY)
‘Written Consent

Kenneth Steiner

Ladies and Gentlemen:

This further responds to the December 30, 2010 company request to avoid this rule 14a-8
proposal.

The company page 11 reference to SLB 14, Section E.1. on revisions is in the context of
revisions after the rule 14a-8 proposal due date. The company does not claim that the November
12, 2010 revision was aﬁcr the rule 14a-8 due date.

The proponent is entitled to a clear notice of any claimed issue with a rule 14a-8 proposal. After
the company was notified of its conflicted request for two broker letters (page 15 of the no action
request) the company simply gave up in attempting to resolve the conflict.

On page 16 the company claims that there is a “gap Mr. Stemer continuously had a 2011
proposal before the company from the date of his first 2011 submission.

Attached is a letter from Mark Filiberto, President, DJF Discount Brokers from September 1992
until November 15, 2010. The company appears to claim that DJF Discount Brokers did not exist
after October 13, 2010. The company bases many lines of innuendo on its October 13, 2010 date.

1t appears that according to the company independent third party theory that not even a broker
would be able to sign a broker letter for rule 14a-8 proposals because the broker is not an
independent third party. This is because the proponent has used this broker for a number of years
to execute orders to buy and sell stocks. Thus is seems that the company independent third party
theory claims the broker would have to have an outside auditor sign the broker letter.

The company’s discussion of the Apache case is another effort to re-characterize the court's
emphatic rejection of Apache Corp's attempted reinterpretation of Rule 14a-8(b)(2). Commission
staff has repeatedly rejected such attempts. For an accurate description of what happened in the
Apache case please see my response for Union Pacific Corporation (March 26, 2010) and News

Corporation (July 27, 2010).



In the Apache case the court indicated that its decision was narrow and applied only to the
specific facts in that case. That was another way of saying issuers should not cite this decision in
no-action requests to the SEC.

This is to request that the Securities and Exchange Commission allow the resolution to stand and
be voted upon in the 2011 proxy.

Sincerely,

/ John Chevedden

cc: Kenneth Steiner
Sonia Vora <Sonia.Vora@bms.com>




'R&R Planning Group LID
1981 Marcus Avenue, Suite Cl14
Lake Success, NY 11042

Office of Chief Counsel
Division of Corporation Finance '
Securities and Exchange Commission
- 100 F Street, NE
Washington, DC 20549

January 10, 2010

Ladies and Gentlemen:

Each of the DJF Discount Brokers letters for Kenneth Steiner’s 2011 rule 14a-
8 proposals were prepared under my supervision and signature. 1 reviewed

each letter and confirmed each was accurate before authorizing Mr. Steiner or
- his representative to use each letter.

abé M
- Mark Filiberto

President, DJF Discount Brokers from September 1992 until November 15,
2010

Sincerely,

Mark Filiberto
R&R Planning Group LTD



JOHN CHEVEDDEN

»* EISMA & OMB Memorandum M-07-16 ***

January 19, 2011

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

# 4 Rule 14a-8 Proposal
Bristol-Myers Squibb Company (BMY)
Written Consent
Kenneth Steiner

Ladies and Gentlemen:

This further responds to the December 30, 2010 company request to avoid this rule 14a-8
proposal.

The company page 11 reference to SLB 14, Section E.1. on revisions is in the context of
revisions after the rule 14a-8 proposal due date. The company does not claim that the November
12, 2010 revision was after the rule 14a-8 due date. ‘

The proponent is entitled to a clear notice of any claimed issue with a rule 14a-8 proposal. After
the company was notified of its conflicted request for two broker letters (page 15 of the no action
request) the company simply gave up in attempting to resolve the conflict.

On page 16 the company claims that there is a “gap.” Mr. Stemer continuously had a 2011
proposal before the company from the date of his first 2011 submission.

Attached is a letter from Mark Filiberto, President, DJF Dlscount Brokers from September 1992
until November 15, 2010. The company appears to claim that DJF Discount Brokers did not exist
after October 13, 2010. The company bases many lines of innuendo on its October 13, 2010 date.

It appears that according to the company independent third party theory that not even a broker
would be able to sign a broker letter for rule 14a-8 proposals because the broker is not an
independent third party. This is because the proponent has used this broker for a number of years
to execute orders to buy and sell stocks. Thus is seems that the company independent third party
theory claims the broker would have to have an outside auditor sign the broker letter.

The company’s discussion of the Apache case is another effort to re-characterize the court's
emphatic rejection of Apache Corp's attempted reinterpretation of Rule 14a-8(b)(2). Commission
staff has repeatedly rejected such attempts. For an accurate description of what happened in the
Apache case please see my response for Union Pacific Corporation (March 26, 2010) and News
Corporation (July 27, 2010).



In the Apache case the courtvindicated that its decision was narrow and applied only to the
specific facts in that case. That was another way of saying issuers should not cite this decision in
no-action requests to the SEC.

This is to request that the Securities and Exchange Commission allow the resolution to stand and
be voted upon in the 2011 proxy.

Sincerely,

/ John Chevedden T

cc: Kenneth Steiner
Sonia Vora <Sonia.Vora@bms.com>




'R&R Planning Group LTD
1981 Marcus Avenue, Suite Cl14
Lake Success, NY 11042

Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission
- 100 F Street, NE
Washington, DC 20549

January 10, 2010

Ladies and Gentlemen:

Each of the DJF Discount Brokers letters for Kenneth Steiner’s 2011 rule 14a-
8 proposals were prepared under my supervision and signature. 1 reviewed

each letter and confirmed each was accurate before authorizing Mr. Steiner or
- his representative to use each letter.

.A,& M
. Mark Filiberto

President, DJF Discount Brokers from September 1992 until November 15,
2010

Sincerely,

Mark Filiberto
R&R Planning Group LTD



JOHN CHEVEDDEN

*** FISMA & OMB Memorandum M-07-16 **

January 17, 2011

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

‘Washington, DC 20549

# 3 Rule 14a-8 Proposal

Bristol-Myers Squibb Company (BMY)
Written Consent

Kenneth Steiner

Ladies and Gentlemen:

This further responds to the December 30, 2010 company request to avoid this rule 14a-8
proposal. :

. The company is in violation of rule 14a-8 if it wishes to avoid this proposal on a procedural issue
by claiming that the revision is a new proposal. The company failed to properly notify the
proponent of a claimed handwriting procedural issue, first raised now, within the 14-days of the
submittal of this proposal, if the revision is claimed to be a new proposal. The company
November 23, 2010 letter acknowledged the receipt of the rule 14a-8 proposal revision (which
the company claims is a new proposal). The company had already received a broker letter and
the only reservation the company expressed in its November 23, 2010 letter was that a second
broker letter was needed.

Rule 14a-8 states (émphasis added):
f. Question 6: What if | fail to follow one of the eligibility or procedural requirements
explained in answers to Questions 1 through 4 of this section?

The company may exclude your proposal, but only after it has notified you of the
problem, and you have failed adequately to correct it. Within 14 calendar days of
receiving your proposal, the company must notify you in writing of any procedural
or eligibility deficiencies, as well as of the time frame for your response.

According to rule 14a-8 the company must notify.“you of the problem ... within 14 calendar
days.” The company failed to notify the proponent party within the mandated 14-days of any
claimed handwriting issue regarding the one-page broker letter it had already received.

The company claim now concerns less than 10-words in the broker letter. The company failed to
notify the proponent party of any issue with the 10-words within 14-days of the November 13,
2010 submittal. The company is thus in violation of rule 14a-8 if it wishes to avoid this proposal
on a procedural issue by claiming that the revision is a new proposal.



This is to request that the Securities and Exchange Commission allow the resolution to stand and
be voted upon in the 2011 proxy .

Sincerely,

¢/ o Chevedden

cc: Kenneth Steiner
Sonia Vora <Sonia.Vora@bms.com>



% FISMA & OMB Memorandum M-07-16 ***

Sonla Yora

Gonermt Counss} & Assiatant Corp
Law Depanmant

% Bristol—Myers Squibb ’ 395 Park Avenue  Naw York, NY 10154
. Tel 05-B97-3538 Fax 509-997.8217

Sonid.voradbms.com

November 23, 2010

VIA EMAIL AND FEDERAL EXPRESS
John Chevedden .

. Dear Mr, Chevedden; ] \\Q

Tam writing on behalf of Bristol-Myers Squibb Company (the“Company™), which
received on November 13, 2010, a stockholder proposal from Kenseth Steiner {the “Proponent™)
entitled “Sharcholder Action by Written Consent” for consideration at the Company’s 201 1
Annual Meeting of Stockholders (the *Revised Proposal”). The amnotation indicates that the
stockholder proposal dated November 13, 2010 (the “Revised Proposal™), replaces the
stockholder proposal received on Ocfober 6, 2010 (the “Prior Proposal™).

The Revised Proposal contains certain procedural deficiencies, which Sectrities and L.

Exchange Commission (“SEC") regulations require us to bring to the Proponent’s attention.
Rule 142-8(b) under the Securities Exchange Act of 1934, as amended, provides that stockholder
proponents must submit suffielent proof of their contimuous ovnershipof atleast $2,0004n -
ket value, G 19, of a.company’s Shares eaitledto voie on'the picipossl Torat least ons year
es of the date thic Revised Proposal was submitted. The Company’s stock récords do not indicate
that the Proponent is the record owner of sufficient shares to satisfy this requirement, The prior
. verification letter of proof of ownership received by the Company is dated October 12, 2010 and
is not as of the daté of the Revised Proposal. Thercfore, the Proponent has not satisfied
Rule 14a-8°s ownership requirements as of.the date that the Revised Proposal was submitied to

the Company. _

To remedy this defect, the Proponent must submit sufficient proof of its ownership of the

requisite number of Company shares, As expleined in Rule 14a-8(b), sufficient proof may be in
the form of:

* o written statement from the “record” holder of the Proponent’s shares (usually 2
broker or a bank) verifying that, as of the date the Reviced Proposal was submitted,
the Proponent continucusly held the requisite number of Company shares for at least
one year; or :

» ifthe Proponent has filed with the SEC a Schedule 13D, Schedule 13G, Form 3,
Form 4 or Form 5, or amendments to those documents or updated forms, reflecting its
ownership of the requisite nomber of Company shares as of or before the date on
which the one-year eligibility period begins, a copy of the schedule and/or form, and
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any subsequent amendments reporting a change in the ownership level and a wrilten
statement that the Proponent continuously held the requisite number of Company
shares for the one-year period.

The SEC’s rules require that any response to this letter be postmarked or transmitied
electronically no later than 14 calendar days from the date this letter is received. Please address
any response to me at the address Yisted above, Alternatively, you may transmit any tesponse by
facsimile to me at 212-546-9966 or via e-mail at sonia.vora@bms.com.

1f you have any questions with respect to the foregoing, please contact me at (609) 897~
3538. For your reference, I enclose a copy of Rule 14a-8.

Sincerely,

Sonia Vora
Assistant General Counsel &
Assistant Cotporate Secretary

Enclosure

— -y



JOHN CHEVEDDEN

*** FISMA & OMB Memorandum M-07-16 ***
January 11, 2011

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

# 2 Rule 14a-8 Proposal

Bristol-Myers Squibb Company (BMY)
‘Written Consent

Kenneth Steiner

Ladies and Gentlemen:

This further responds to the December 30, 2010 request to block this rule 14a-8 proposal.
Attached is a letter from Mark Filiberto, President, DJF Discount Brokers from September 1992
until November 15, 2010. The company appears to claim that DJF Discount Brokers did not exist

after October 13, 2010. The company bases many lines of innuendo on the October 13, 2010
date.

This is to request that the Securities and Exchange Commission allow the revised resolution to
stand and be voted upon in the 2011 proxy. Additional material is in preliminary draft form.

Sincerely,

John Chevedden

cc: Kenneth Steiner
Sonia Vora <Sonia.Vora@bms.com>



R&R Planning Group LTD
1981 Marcus Avenue, Suite C114
Lake Success, NY 11042

»

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Strect, NE

Washington, DC 20549

January 10, 2010

Ladies and QGentlemen:

Each of the DJF Discount Brokers letters for Kenneth Steiner’s 2011 rule 14a-
8 proposals were prepared under my supervision and signature. I reviewed

each letter and confirmed each was accurate before authorizing Mr. Steiner or
his representative to use each letter.

¢ Ubeto
Mark Filiberto

President, DJF Discount Brokers from September 1992 until November 15,
2010

Sincerely,

Mark Filiberto
R&R Planning Group LTD



JOHN CHEVEDDEN

*** FISMA & OMB Memorandum M-07-16 ***
January 10, 2011

Office of Chief Counsel

. Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

# 1 Rule 14a-8 Proposal

Bristol-Myers Squibb Company (BMY)
Written Consent

Kenneth Steiner

Ladies and Gentlemen:
This responds in part to the December 30, 2010 request to block this rule 14a-8 proposal.

The company opines that a revision, with resolved text that is identical with. the original, cannot
be considered a revision. This is in spite of the fact that Rule 14a-8 and the related Staff Legal
Bulletins explicitly describe revisions that even change the resolved statement. The company
does not claim that the resolved statement is less important than the supporting statement.

This iltustrates the identical Resolved statements from both the original and the revised Rule
14a-8 proposal: ’

[BMY: Rule 14a-8 Proposal, October 6, 2010, November 12, 2010 Revision}
3* — Shareholder Action by Written Consent
RESOLVED, Shareholders hereby request that our board of directors undertake such
steps as may be necessary to permit written consent by shareholders entitled to cast
the minimum number of votes that would be necessary to authorize the action at a
meeting at which all shareholders entitled to ote thereon were present and voting (to
the fullest extent permitted by law). '

[BMY: Rule 14a-8 Proposal, October 6, 2010}
3 [Number to be assigned by the company] — Shareholder Action by Written Consent
RESOLVED, Shareholders hereby request that our board of directors undertake such
steps as may be necessary to permit written consent by shareholders entitled to cast
the minimum number of votes that would be necessary to authorize the action at a
mesting at which all shareholders entitled to vote thereon were present and voting (fo
the fullest extent permitted by law).

Under the company theory a college professor, who wrote a textbook and revised it two years
later, should credit himself with authoring two original books in his Curricutum Vitae.



The company makes an unclear point on Section E.1 of Staff Legal Bulletin No. 14 that applies
to a revision that the Staff would permit (and possibly give specific directions for) after a no
action request was submitted. Such an E.1 revision would most likely only apply to a resolved
statement.

The company cites Alcoa’s reference to Section E.Z of Staff Legal Bulletin No. 14 that applies to
a company accepting a revision after the rule 14a-8 proposal due date. Bristol-Myers does not
claim that the revision here was forwarded after the rule 14a-8 proposal due date. ‘

The company then claims that it has the power to determine whether a “Revision” is a “different
proposal,” The company then says that the proponent “withdrew” the original proposal, but does
not cite any accompanying withdrawal notice or even withdrawal text.

The company then introduces the concept that for “such a new proposal” (with an identical
resolved statement) — Section E.2 of Staff Legal Bulletin No. 14 did not “intend” to release “such
a new proposal” from an additional broker letter requirement.

There is no relationship whosoever with submitting a revision and any indication that a
proponent sold his stock or rescinded his recent commitment to hold the stock past the annual
meeting.

After this unsupported fictional process the company concludes it is a “fact” that the “revision”
(with an identical resolved statement) is a “new proposal.”

The company provides no support from rule 14a-8, the related Staff Legal Bulletins or no action
precedents for its claim that the “November [12], 2010 Submission” is evidence of the “intent” to
“withdraw™ the original text. On the other hand the company provides no evidence that
companies are so strict on this point of a withdrawal that companies issue withdrawal notices or
withdrawal text when they revise management opposition statements to rule 14a-8 proposals.

If one indulges the company and temporally assumes that the “November [12], 2010
Submission” is evidence of the “intent” to “withdraw” the original text, then what is there to stop
the “withdrawal” from being at the same instant as the “Submission” and therefore no “gap”
exists. The company does not claim that the original was withdrawn in late October and then
resubmitted as a revision on November 12, 2010.

Without support the company claims that when it asked for a second broker letter, it supposedly

need not cite any issue it had with a broker letier it already received weeks earlier.

This is to request that the Securities and Exchange Commission allow the revised resolution to
stand and be voted upon in the 2011 proxy. Additional material is in preliminary draft form.

Sincerely,

/ John Chevedden

cc: Kenneth Steiner
Sonia Vora <Sonia.Vora@bms.com>




[BMY: Rule 14a-8 Proposal, October 6, 2010, November 12, 2010 Revision]
3% _ Shareholder Action by Written Consent
RESOLVED, Shareholders hereby request that our board of directors undertake such steps as
may be necessary to permit written consent by shareholders entitled to cast the minimum number
of votes that would be necessary to authorize the action at a meeting at which all shareholders
entitled to vote thereon were present and voting (to the fullest extent permitted by law).

We gave greater than 49%-support to a 2010 proposal on this same topic. Hundreds of major
companies enable shareholder action by written consent. ,

Taking action by writien consent in lieu of a meeting is a means shareholders can use to raise
important matters outside the normal annual mecting cycle. A study by Harvard professor Paul
Gompers supports the concept that sharcholder dis-empowering governance features, including
restrictions on shareholder ability to act by written consent, are significantly related to reduced
shareholder value.

. The merit of this Shareholder Action by Written Consent proposal should also be considered in
the context of the need for improvement in our company’s 2010 reported corporate governance
status: ‘

The Corporate Library www.thecorporatelibrary.com, an independent investment research firm
rated our company "D" with “High Governance Risk,” and "Very High Concern” in executive
pay — $18 million for James Cornelius and $10 million for Elliot Sigal. Mr. Cornelius realized
more than $8 million from the vesting of stock in 2009 and was entitled to more than $30 million
if he were terminated following a change of control. Executive pay practices were not aligned
with shareholder interest. .

Togo West, one of our newest directors, was matked a "Flagged (Problem) Director" by The
Corporate Library due to his Krispy Kreme and AbitibiBowater directorships prior to both
bankruptcies. Yet Mr. West and Louis Freeh (our highest negative vote-getter) were on our key
Executive Pay and Nomination Committees. Three directors with long-tenure (Laurie Glimcher,
Leif Johansson and Lewis Campbell) were assigned to 7 of 17 seats on our key board committees
— independence concern.

Approval of 75% of shares was required to amend Article Eighth (Directors) of our charter.

Please encourage our board to respond positively to this proposal to enable sharcholder action by
written consent — Yes on 3.%



Morgan, Lewis & Bockius LiP M I o
1111 Pennsylvania Avenue, NW Organ W]S
TWTSh;%g;C;I;QD;:OggOOA COUNSELORS AT LAW
el: .739.

Fax: 202.739.3001

www.morganlewis.com

Linda L. Griggs
Partner

202.739.5245
Igriggs@morganiewis.com

December 30, 2010

VIA HAND DELIVERY AND EMAIL

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, N.E.

Washington, DC 20549

Re:  Bristol-Myers Squibb Company: Omission of Shareholder Proposal Submitted
by M. John Chevedden on Behalf of Mr. Kenneth Steiner
Securities Exchange Act of 1934 Rule 14a-8

Ladies and Gentlemen:

rmtted on behalf of antol-Myers Squibb Company (the “Compar y”)
: 8(j) under the Securities Exchange Act of 1934, as amended, with respect
to the shareholder proposal submitted by Mr. John Chevedden (“Mr. Chevedden”) on behalf of
Mr. Kenneth Steiner (the “Proponent”). We respectfully request that the staff of the Dmsmn of
Corporation Finance (the “Staff”) concur that it will not recommend enforcement action to the
Securities.and Exchangc Commission (the “Commission”) if the Company omits from its 2011
proxy materials the Proponent’s shareholder proposal and statement of support related to
shareholder action by written consent submitted to the Company by Mr. Chevedden by email
dated, and received on, November 13, 2010 (the “November 13, 2010 Submission”). Mr."
Chevedden identified the proposal and supporting statement attached to the November 13, 2010
Submission as the “Rule 14a-8 Proposal Revision,”

We have enclosed, pursuant to Rule I4a—8(j):
o Five addmonal copies of this letter’

o Six copies of an email dated October 6, 2010 (the “October 6, 2010 Submission”),
enclosed as Exhibit A hereto, sent by Mr. Chevedden to Ms. Sonia Vora,
Assistant General Counsel & Assistant Corporate Secretary of the Company,
which identified the subject as “Rule 14a-8 Proposal (BMY)” and attached a letter

DB1/66271299.1



Office of Chief Counsel .
Division of Corporation Finance Morgan I_CW]S
Securities and Exchange Commission COUNSELOXS AT LA W
December 30, 2010

Page 2

dated September 20, 2010 from the Proponent to Mr. James M. Comelius,
Chairman of the Board of the Company (the “Proponent’s Letter”):

o submitting the original Rule 14a-8 Proposal (the “Original Rule 14a-8
Proposal” and, together with the Rule 14a-8 Proposal Revision, the
“Proposals”)’

o representing that the Propoﬁent would “meet Rule 14a-8 requirements
including the continuous ownership of the required stock value until after
the date of the respective shareholder meeting,” and

o identifying Mr. Chevedden as having the Proponent’s proxy “to forward
this Rule 14a-8 proposal to the company and to act on my behalf regarding
this Rule 14a-8 proposal, and/or modification of it, for the forthcoming
shareholder meeting before, during and after the forthcoming shareholder

meeting;”

o Six copies of a letter dated October 12, 2010 (the “First Deficiency Letter”),
enclosed as Exhibit B hereto, from Ms. Sonia Vora, Assistant General Counsel &
Assistant Corporate Secretary of the Company, to- Mr. Chevedden, advising Mr.
Chevedden of the procedural deﬁclencxes in the October 6 2010 Submission,

b

- "'the Company’s shares entitled to vote on-the Original Rule 14a-8 Proposal; forat
least one year as of the date of the submission of the Original Rule 14a-8
Proposal, as required by Rule 14a-8(b), and attaching a copy of Rule 14a-8
(consistent with Section C.1 of Staff Legal Bulletin No. 14B (September 15,

2004));

o Six copies of an email dated October 15, 2010, enclosed as Exhibit C hereto, sent
by Mr. Chevedden to Ms. Sonia Vora, Assistant General Counsel & Assistant
Corporate Secretary of the Company, identifying the subject as “Verification
Letter {(BMY)” and attaching a letter dated “12 October 2010,” signed by Mark
Filiberto, President, DJF Discount Brokers, with respect to the purported
ownership by the Proponent as of that date of 3,200 shares of the Company,
which the Proponent had held since “7/2/96” (the “Purported Verification
Letter”);

o Six copies of an email dated November 13, 2010, enclosed as Exhibit D hereto,
sent by Mr. Chevedden to Ms. Sonia Vora, Assistant General Counsel & Assistant
Corporate Secretary of the Company, which identified the subject as “Rule 14a-8

DB1/66271299.1



Office of Chief Counsel )
Division of Corporation Finance Morgan Lewis
Securities and Exchange Commission COUNSELORS AT LAW
December 30, 2010

Page 3

Proposal Revision (BMY)” and attached the Proponent’s Letter, revised in
handwriting to add “NOVEMBER 12, 2010 REVISION™:

0 submitting the Rule 14a-8 Proposal Revision,

o representing that the Proponent would “meet Rule 14a-8 requirements
including the continuous ownership of the required stock value until after
the date of the respective sharcholder meeting,” and

o identifying Mr. Chevedden as having the Proponent’s proxy “to forward
this Rule 14a-8 proposal to the company and to act on my behalf regarding
this Rule 14a-8 proposal, and/or modification of it, for the forthcoming
shareholder meeting before, during and after the forthcoming shareholder

meeting;”

o Six copies of a letter dated November 23, 2010 (the “Second Deficiency Letter”),
enclosed as Exhibit E hereto, from Ms. Sonia Vora, Assistant General Counsel &
Assistant Corporate Secretary of the Company, to Mr. Chevedden, advising Mr.
Chevedden of the procedural deficiencies in the November 13, 2010 Submission,
noting the absence from the November 13, 2010 Submission of proof of the
Proponent’s continuous ownership of at least $2,000 in market value, or 1%, of

th C pany s sharcs entitled to vot on the Rule 14a—8 Proposal Rev1 on for at

TR as"reqmred by Rule 14a:8(b), and attaching a copy of Rule 1
(consistent with Section C.1 of Staff Legal Bulletin No. 14B);

o Six copies of an email dated December 7, 2010, enclosed as Exhibit F hereto, sent
by Mr. Chevedden to Ms. Sonia Vora, Assistant General Counsel & Assistant
Corporate Secretary of the Company, in response to the Second Deficiency Letter;

o Six copies of an email dated December 8, 2010, enclosed as Exhibit G hereto,
sent by Ms. Sonia Vora, Assistant General Counsel & Assistant Corporate
Secretary of the Company, to Mr. Chevedden, responding to Mr. Chevedden’s
December 7, 2010 response; and

0 Six copies of an email dated December 8, 2010, enclosed as Exhibit H hereto,
sent by Mr. Chevedden to Sonia Vora, Assistant General Counsel & Assistant
Corporate Secretary of the Company, in response to the Company’s December 8,
2010 email, claiming that the Company has already accepted the Proponent’s
broker letter and has no basis for demanding an additional broker letter.

DB1/66271299.1



Office of Chief Counsel

Division of Corporation Finance Morgan Lewis
Securities and Exchange Commission COUNSELORS AT LAW
December 30, 2010

Page 4

As required by Rule 14a-8(j), this letter is being submitted no later than eighty (80)
calendar days before the Company intends to file its definitive 2011 proxy materials with the
Commission and is being sent concurrently to Mr. Chevedden and the Proponent. As required
by Staff Legal Bulletin No. 14 (July 13, 2001), we will also send to Mr. Chevedden and the
Proponent copies of any future correspondence with the Staff and hereby advise each of Mr.
Chevedden and the Proponent of their responsibilities under Staff Legal Bulletin No. 14 to send
to us copies of any of their correspondence with the Staff.

The Proposals

The Original Rule 14a-8 Proposal, submitted by Mr. Chevedden to the Company in the
October 6, 2010 Submission, reads as follows:

“[BMY: Rule 14a-8 Proposal, October 6, 2010}

“3 [Number to be assigned by the company ] — Shareholder Action By Written
Consent

“RESOLVED, Shareholders hereby request that our board of directors undertake such
steps as may be necessary to permit written consent by shareholders entitled to cast
the minimum number of votes that would be necessary to authorize the action at a
meetmg at which all shareholders entltled to vote thereon were present and votmg (to

“We gave greater than 49%-support to a 2010 proposal on this same topic. Hundreds
of major companies enable sharcholder action by written consent.

“Taking action by written consent in lieu of a meeting is a means sharcholders can
use to raise important matters outside the normal annual meeting cycle. A study by
Harvard professor Paul Gompers supports | the concept that shareholder dis-
empowering governance features, including restrictions on shareholder ability to act
by written consent, are significantly related to reduced shareholder value.

“The merit of this Shareholder Action by Written Consent proposal should also be
considered in the context of the need for improvement in our company’s 2010
reported corporate governance status.

“Please encourage our board to respond positively to this proposal to enable
shareholder action by written consent — Yes on 3. [Number to be assigned by the
company.]”

DB1/66271299.1



Office of Chief Counsel

Division of Corporation Finance Morgan Lewis
Securities and Exchange Commission COUNSELORS AT LAW
December 30, 2010

Page 5

The Rule 14a-8 Proposal Revision, which replaced the Original Rule 14a-8 Proposal and
was submitted by Mr. Chevedden to the Company in the November 13, 2010 Submission, reads

as follows:

“[BMY: Rule 14a-8 Proposal, October 6, 2010, November 12, 2010 Revision]
“3*_ Shareholder Action By Written Consent

“RESOLVED, Shareholders hereby request that our board of directors undertake such
steps as may be necessary to permit written consent by shareholders entitled to cast
the minimum number of votes that would be necessary to authorize the action at a
meeting at which all shareholders entitled to vote thereon were present and voting (to
the fullest extent permitted by law).

“We gave greater than 49%-support to a 2010 proposal on this same topic. Hundreds
of major companies enable shareholder action by written consent.

“Taking action by written consent in lieu of a meeting is a means shareholders can
use to raise important matters outside the normal annual meeting cycle. A study by
Harvard professor Paul Gompers supports the concept that shareholder dis-
empowering governance features, including restrictions on shareholder ability to act
by written consent, are significantly related to reduced shareholder value.

“The merit of this Shareholder-Action byWntten Consent proposal should also be
considered in the context of the need for improvement in our company’s 2010
reported corporate governance status:

“The Corporate Library www.thecorporatelibrary.com, an independent investment
research firm rated our company ‘D’ with ‘High Governance Risk,” and ‘Very High
Concern’ in executive pay - $18 million for James Cornelius and $10 million for
Elliot Sigal. Mr. Cornelius realized more than $8 million from the vesting of stock in
2009 and was entitled to more than $30 million if he were terminated following a
change of control. Executive pay practices were not aligned with shareholder

interest.

“Togo West, one of our newest directors, was marked a ‘Flagged (Problem) Director’
by The Corporate Library due to his Krispy Kreme and AbitibiBowater directorships
prior to both bankruptcies. Yet Mr. West and Louis Freeh (our highest negative vote-
getter) were on our key Executive Pay and Nomination Committees. Three directors
with long-tenure (Laurie Glimcher, Leif Johansson and Lewis Campbell) were
assigned to 7 of 17 seats on our key board committees — independence concern.

DB1/66271299.1



Office of Chief Counsel

Division of Corporation Finance MQrgan Lewis
Securities and Exchange Commission COUNSELORS AT LAY
December 30, 2010

Page 6

“Approval of 75% of shares was required to amend Article Eighth (Directors) of our
charter.

“Please encourage our board to respond positively to this proposal to enable
shareholder action by written consent — Yes on 3*.”

Summary of Bases for Omission of the Rule 14a-8 Proposal Revision Under Rule 14a-8(b)
and Rule 14a-8(f)(1)

In summary, we believe that the Rule 14a-8 Proposal Revision may be excluded from the
Company’s 2011 proxy materials pursuant to Rule 14a-8(b) and Rule 14a-8(f)(1) because:

1. The Proponent never submitted proof of ownership of the Company’s shares as of
November 13, 2010 in accordance with Rule 14a-8(b), which was required because:

(a) The Rule 14a-8 Proposal Revision submitted on November 13, 2010, which
replaced the Original Rule 14a-8 Proposal, represented a new proposal for
purposes of Rule 14a-8(b)’s proof of share ownership requirements due to

(i) the significance of the changes in the Revised Supporting Statement compared
to the Original Supporting Statement, which increased the length of the
Original Supporting Statement by 117% and added specific comments related
to the: Company, thereby rendenng the Rule 14a-8 Proposal Rewsxon anew
proposal, and

(ii) the specific statement in the Proponent’s Letter submitted as the cover letter
for the November 13, 2010 Submission that the Proponent is submitting the
Rule 14a-8 Proposal Revision for the next annual shareholders’ meeting, thus
replacing the Original 14a-8 Proposal;

(b) The Proponent’s Letter submitted as the cover letter for the November 13, 2010
Submission specifically states that the Proponent intends to hold his shares until
the date of the Company’s shareholders’ meeting and comply with the other
requirements of Rule 14a-8, which include the requirement to submit proof of
share ownership as of the submission date of the proposal; and

(c) As aresult of its receipt of the new proposal, the Company sent to Mr. Chevedden
on a timely basis the Second Deficiency Letter, advising Mr. Chevedden that the
November 13, 2010 Submission, including the Rule 14a-8 Proposal Revision,
required the submission pursuant to Rule 14a-8(b) of proof of the Proponent’s
share ownership as of November 13, 2010, but neither Mr. Chevedden nor the
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Proponent ever submitted any such proof of share ownership, despite the Second
Deficiency Letter.

2. Even if the Rule 14a-8 Proposal Revision is not considered to be a new proposal for
purposes of Rule 14a-8(b), and the Proponent was not required to submit new proof
of his share ownership as of November 13, 2010, the Proponent never met his burden
to provide reliable proof of his share ownership as of the October 6, 2010 submission
date of the Original Rule 14a-8 Proposal because:

(a) The reliability of the Purported Verification Letter submitted is exceedingly
suspect because:

(i) the Purported Verification Letter appears to be a photocopy of a pre-typed,
pre-signed form, manually completed by someone whose handwriting does
not match that of the person who pre-signed the form as President of DJF
Discount Brokers, raising a serious concern that the form was not manually
completed by anyone representing DJF Discount Brokers;

(ii) the Purported Verification Letter is identical to the pre-typed, pre-signed
form Mr. Chevedden has used-to verify proponents’ ownership of shares in
various other companies to which Mr. Chevedden has submitted shareholder

ponents. d wring this and prxor years

| ’.any : fied the mforma’uon added to the
pre-typed, pre-signed form before Mr. Chevedden submitted the Purported
Verification Letter to the Company;

@iii) The “12 October 2010 date on the Purported Venﬁcatlon Letter, like the
“12 October 2010” date on other pre-typed, pre-signed verification letters
from DJF Discourit Brokers sent by: Mr. Chevedden to other companies this
shareholder proposal season, bears no rational relationship to the October 6,
2010 date of the submission of the Original Rule 14a-8 Proposal or the
October 15, 2010 date on which Mr. Chevedden submitted the Purported
Verification Letter to the Company; thus raising the inference that, even if
the information added to the pre-typed, pre-signed form sent to the
Company was in fact verified by someone at DJF Discount Brokeres, it was
not verified on “12 October 2010,” the date of the Purported Verification
Letter;

(iv) Mr. Chevedden ultimately did not provide any proof of share ownership for
the Proponent as of the date of the November 13, 2010 Submission in
response to the Second Deficiency Letter because, as of the November 23,
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2010 date of the Second Deficiency Letter, he could no longer use the pre-
typed, pre-signed form from DJF Discount Brokers dated “12 October
2010” (i) since the form would not provide share ownership verification as
of November 13, 2010 and (ii) Muriel Siebert & Co., Inc. had announced its
acquisition of the retail brokerage accounts of DJF Discount Brokers on
October 13, 2010; and

(v) even if Mr. Filiberto, the President of DJF Discount Brokers, had properly
completed, signed, and dated the Purported Verfication Letter to the
Company, and that date had borne a rational relationship to the timing
sequence of the Original Rule 14a-8 Proposal, the Purported Verification
Letter sent to the Company would still not have provided reliable proof of
the Proponent’s ownership of Company shares because Mr. Filiberto was
not a party who could independently provide such verification since he
himself has repeatedly given his proxy to Mr. Chevedden to submit
shareholder proposals on his own behalf, thereby compromising his
independence in any verification process related to Mr. Chevedden.

(b) The reliability of the Purported Verification Letter is suspect because it is
impossible for the Company to verify the Proponent’s share ownership as
purportedly “verified” by DJF Dlscount Brokers given the fact that neither DJF

ial Servic

P
Corporation (“DTC”), and DJF Discount Brokers is only an introducing broker
that does not have custody of the Proponent’s shares, thus opening the door to the
potential for proponent abuse identified by the:court in Apache Corp. v.
Chevedden, 696 F.Supp.2d 723 (S.D. Tex. 2010), and placing an even greater
burden on the Proponent to provide proper verification of his share ownership,
which he did not do.

Background

The Company received the Original Rule 14a-8 Proposal as part of the October 6, 2010
Submission. In the Proponent’s Letter dated September 20, 2010 accompanying the October 6,
2010 Submission, the Proponent stated that Mr. Chevedden, or his designee, has his proxy to
“forward this Rule 14a-8 proposal to the company and to act on my behalf regarding this Rule
14a-8 proposal, and/or modification of it, for the forthcoming shareholder meeting before, during
and after the forthcoming shareholder meeting,” and instructed that all future communications
regarding the proposal be directed to Mr. Chevedden. The Proponent did not include in the
October 6, 2010 Submission any proof of the Proponent’s share ownership as required by Rule

14a-8(b).
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The Proponent did not appear on the records of the Company as a shareholder of record,
and the Company was unable to verify in its records the Proponent’s eligibility to submit the
Original Rule 14a-8 Proposal. The Company therefore sent to Mr. Chevedden the First
Deficiency Letter dated October 12, 2010 within the 14-day period required by Rule 14a-8(f)(1)
to advise Mr. Chevedden of this procedural deficiency in the Proponent’s October 6, 2010
Submission.

Upon receiving the First Deficiency Letter, Mr. Chevedden, by email dated October 15,
2010, sent to the Company the Purported Verification Letter. On November 13, 2010, Mr.
" Chevedden sent to the Company by email what he called the “Rule 14a-8 Proposal Revision[:]”
dated November 12, 2010. He attached to the November 13, 2010 Submission the Proponent’s
Letter that included the langnage “NOVEMBER 12, 2010 REVISION” in handwriting. The
Rule 14a-8 Proposal Revision differs from the Original Rule 14a-8 Proposal in that it expands
the Original Supporting Statement from four paragraphs to seven paragraphs through the
addition of three entirely new paragraphs specific to the Company.

Mr. Chevedden did not include in the November 13, 2010 Submission any proof of the
Proponent’s share ownership as of that date as required by Rule 14a-8(b). The Company
therefore sent to Mr. Chevedden the Second Deficiency Letter dated November 23, 2010 within
the 14-day period required by Rule 14a-8(f)(1) to advise Mr. Chevedden of this procedural
deficiency in the Proponent’s November 13, 2010 Submission.

'fAf\e"Cqm_pany, by email, a request that the

" Company withdraw the copy of Rule 14a-8 that was included with the Second Deficiency Letter.
On December 8, 2010, the Company responded to Mr. Chevedden that it did not believe there
was any basis for withdrawing the copy of Rule 14a-8 and reminded Mr. Chevedden of the
deadline to provide proof of share ownership. On December 8, 2010, Mr. Chevedden responded
that a second broker’s letter was unnecessary and that the Company had already accepted the
Purported Verification Letter. No proof of share ownershlp has been provided in response to the
Second Deficiency Letter. .

Analysis

1. The Rule 14a-8 Proposal Revision Is Excludable Under Rule 14a-8(b) and Rule
14a-8(f)(1) Because the Proponent Failed To Provide Any Proof of Share
Ownership as of the November 13, 2010 Date of Submission of the New
Proposal.

a. The Rule 14a-8 Proposal Revision Is a New Proposal Requiring Proof of
Ownership as of the Date of Its Submission Because the Significant Changes
Made to the Original Supporting Statement Reflected in the Revised
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Supporting Statement in the Rule 14a-8 Proposal Revision Render the Rule
14a-8 Proposal Revision a New Proposal.

Rule 14a-8(a) states that “the word ‘proposal’ as used in this section refers both to your
proposal, and to your corresponding statement in support of your proposal (if any).” Therefore,
the mere fact that the Resolution in the Rule 14a-8 Proposal Revision is the same as that in the
Original Rule 14a-8 Proposal is not determinative of whether the Rule 14a-8 Proposal Revision
is a “new” proposal for purposes of Rule 14a-8(b).

Clearly, a statement in support of a resolution can provide shareholders with significant
information relevant to the shareholders’ decision on how to vote on a shareholder proposal.
Accordingly, changes in a statement of support in a shareholder proposal can result in that
proposal becoming a new proposal. The nature and extent of the changes from the Original
Supporting Statement to the Revised Supporting Statement are relevant to the determination ,
whether the Rule 14a-8 Proposal Revision i is a new proposal rather than simply a modification to
the Original Rule 14a-8 Proposal.

We believe that the Rule 14a-8 Proposal Revision is a new proposal because of the
following significant changes in the Revised Supporting Statement from the Original Supporting
Statement in the Original Rule 14a-8 Proposal, which not only increased the length of the
Original Supporting Statement by 117%, but also altered the substance of the Original Rule 14a-
8 Proposal. The Original Supporting Statement is generic, without specificity as to the Company
except for the sentence referring to the Company shareholders” vote on the same “shar eholder
action by written consent proposal in 2010. In contrast, the Revised Supporting Statement in the
Rule 14a-8 Proposal Revision includes the following new, specific references to the Company in
support of the Proponent’s sharcholders’ written consent proposal:

o the Corporate Library’s governance rating for the Company,

o concerns about the Company’s executive compensation practices, including
compensation received by two executives,

o the directorship of a specific Company director at two companies that went
bankrupt,

o the membership on the compensation and nomination committees of the Board of
Directors of the Company, (committees identified as “key” in the Revised
Supporting Statement) of the Company director who had been a director at two
companies that went bankrupt and the Company director who received the highest
negative votes,
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o anindependence concern relating to the three Company directors with “long-
tenure” holding seven of the 17 key board committee seats, and

o the 75% vote required to amend Article Eighth of the Company s Amended and
Restated Certificate of Incorporation, which relates to directors.t

Section E.1 of Staff Legal Bulletin No. 14 states, in part, as follows:

“There is no provision in rule 14a-8 that allows a shareholder to revise his or her
proposal and supporting statement. However, we have a long-standing practice of
issuing no-action responses that permit shareholders to make revisions that are minor
in nature and do not alter the substance of the proposal.” (Emphasis added.)

We believe that Section E.1 of Staff Legal Bulletin No. 14 makes it clear that, where the
content and nature of the revisions to a supporting statement in a shareholder proposal are so
significant that they provide the only company-specific qualitative information intended to
influence the shareholders’ vote, thereby changing the substance of the proposal from generic to
company-specific, the changes result in the proposal becoming a new proposal for purposes of
Rule 14a-8(b).

It should be noted that Mr. Chevedden has had a practice of submitting generic proposals
and then rewsmg them thereaﬁer to custormze each proposal for the particular company For

request dated December 17, 2010; Abbott Laboratones (mcommg no-action request dated
December 17, 2010); Alcoa Inc. (incoming no-action request dated December 9, 2010, relating
to a proposal submitted by the Proponent); Alcoa Inc. (incoming no-action request dated
December 9, 2010 relating to a proposal submitted by William Steiner); Fortune Brands, Inc.

(incoming no-action request dated November 17, 2010).

This year, Alcoa Inc. chose to disregard Mr. Chevedden’s second proposal in accordance
with the guidance set forth in Section E.2 of Staff Legal Bulletin No. 14, which states as follows: _

“2. If a company has recéived a timely proposal and the shareholder
makes revisions to the proposal before the company submits its no-action
request, must the company accept thosé revisions?

! This sentence is factually incorrect. The Company’s Amended and Restated Certificate of Incorporation

was amended on May 7, 2010 to remove the referenced supermajority requirement. A copy of the
Certificate of Amendment to the Amended and Restated Certificate of Incorporation was filed as Exhibit

3(B) to the Form 8-K filed on May 10, 2010.
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“No, but it may accept the shareholder’s revisions. If the changes are such that
the revised proposal is actually a different proposal from the original, the revised
proposal could be subject to exclusion under

o rule 14a-8(c), which provides that a shareholder may submit no more than
one proposal to a company for a particular shareholders’” meeting; and

o rule 14a-8(¢), which imposes a deadline for submitting shareholder
proposals.”

Similarly, the Company could have chosen to disregard the Rule 14a-8 Proposal Revision
in accordance with Staff Legal Bulletin No. 14. But, as Staff Legal Bulletin No. 14 makes clear,
the Company also had the right to elect to “accept the shareholder’s revisions.” This is what the
Company elected to do in the case of the Rule 14a-8 Proposal Revision. Furthermore, Section
E.2 of Staff Legal Bulletin No. 14 acknowledges that changes made to a revised proposal could
result in the revised proposal actually being a different proposal. Due to the significant
differences between the two Proposals, the Company determined that the Rule 14a-8 Proposal
Revision was, in fact, a different proposal from the Original Rule 14a-8 Proposal and that the
Proponent had replaced the Original 14a-8 Proposal in favor of the Rule 14a-8 Proposal
Revision.

As Staﬂ' Legal Bulletm No 14 makes clear, one procedural requirement, found in Rule
“14a-8(c), i A n: : more than one shareholder- proposal. That procedural..
‘requiremént was not 1mpllcated here because, ‘in submitting the Rule 14a-8 Proposal Revision”
pursuant to the November 13, 2010 Submission, Mr. Chevedden withdrew the earlier Original
Rule 14a-8 Proposal. Moreover, the procedural requirements of Rule 14a-8(¢) were not
implemented here because the Rule 14a-8 Proposal Revision was submitted before the
November 22, 2010 deadline for the submission of shareholder proposals to the Company.
Accordingly, the Rule 14a-8 Proposal Revision was not untimely.

Section E.2 of Staff Legal Bulletin No. 14 does not expressly state that among the Rule
14a-8 procedural requirements that must be met upon submission of a revised proposal that
constitutes a new proposal is the Rule 14a-8(b) requirement to demonstrate share ownership as of
the submission date of the new proposal. Certainly, in stating that, where a proposal is changed
so much that is “actually a different proposal,” the new proposal may violate the multiple
proposal rule or the timeliness rule, Section E.2 of Staff Legal Bulletin No. 14 did not intend to
imply that such a new proposal did not also have to comply with the share ownership
requirement of Rule 14a-8(b) as of the new submission date.

Rule 14a-8(b)’s procedural requirement for the proponent to prove the requisite share
ownership as of the submission date of a shareholder proposal is a bedrock principle of eligibility
to submit a shareholder proposal in the first place. That fundamental standing requirement to
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submit a shareholder proposal under Rule 14a-8 is, as discussed below, subject to strict
compliance. We do not believe that, in referring by way of illustration in Section E.2 of Staff
Legal Bulletin No. 14 to the one-proposal and timeliness rules as two Rule 14a-8 procedural
requirements that a proponent would have to comply with in submitting a new proposal, the Staff
somehow intended by implication to repeal the proof of share ownership requirements of Rule
14a-8(b) in the case of a new proposal submitted by a proponent to replace an original proposal.

Because the Rule 14a-8 Proposal Revision was, in fact, a new proposal, the Company had
the right under Rule 14a-8(b) to request that Mr. Chevedden present proof of the Proponent’s
ownership of Company shares as of the November 13, 2010 submission date of the Rule 14a-8
Proposal Revision. Although the Company could have rejected the Rule 14a-8 Proposal
Revision, by sending the Second Deficiency Letter, the Company evidenced an acceptance of the
Rule 14a-8 Proposal Revision as a new proposal replacing the Original Rule 14a-8 Proposal as
long as the proof of the Proponent’s share ownership required by Rule 14a-8(b) was also
submitted. Notwithstanding the Second Deficiency Letter, neither Mr. Chevedden nor the
Proponent has ever submitted to the Company the requisite proof of the Proponent’s share
ownership as of the November 13, 2010 submission date.

b. The Rule 14a-8 Proposal Revision Is a New Proposal Requiring Proof of
Ownership as of the Date of Its Submission Because the Proponent Withdrew
the Original Rule 14a-8 Proposal and Represented in his Submission of a New
Proposal wzth the November 1 3 201 0 Submlsszon an Intentzon to Comply with
Rule 14a-8. - :

The inclusion of the Proponent’s Letter in the November 13, 2010 Submission clearly
evidences the intent of the Proponent to withdraw the Original Rule 14a-8 Proposal and replace
it with the Rule 14a-8 Proposal Revision. The Proponent’s Letter included in the November 13,
2010 Submission is different from the Proponent’s Letter included in the October 6, 2010
Submission in that the words “NOVEMBER 12, 2010 REVISION” are handwntten on the first
page of the Proponent’s Letter.

Although Mr. Chevedden resubmitted the Proponent’s Letter on November 13, 2010 with
a handwritten notation to indicate it was the “November 12, 2010 Revision,” Mr. Chevedden did
not submit any proof of the Proponent’s share ownership as of the date he submitted the Rule
14a-8 Proposal Revision. Nevertheless, the Proponent’s Letter states as follows: “I submit my
attached Rule 14a-8 proposal in support of the long-term performance of our company. My
proposal is for the next shareholder meeting. I intend to meet Rule 14a-8 requirements including
the continuous ownership of the required stock value . . .” In redating his letter, the Proponent
clearly states his intention to meet Rule 14a-8 procedural requirements with respect to the
“attached proposal,” which, in this case, was the Rule 14a-8 Proposal Revision.

DB1/66271299.1



Office of Chief Counsel .
Division of Corporation Finance Morgan LCVVIS
Securities and Exchange Commission COUNSELORS AT LAW
December 30, 2010

Page 14

Accordingly, as revised, the Proponent’s Letter represents that, as of November 12, 2010,
the Proponent will hold his Company shares until the date of the Company’s shareholders’
meeting and comply with the other requirements of Rule 14a-8. Notwithstanding this
representation, neither Mr. Chevedden nor the Proponent has ever submitted to the Company the
requisite proof of the Proponent’s share ownership as of the November 13, 2010 submission date
of the Rule 14a-8 Proposal Revision.

c. Neither Mr. Chevedden Nor the Proponent Ever Provided Any Proof of the
Proponent’s Share Ownership as of the Date of Submission of the Rule 14a-8
Proposal Revision.

Even after the Second Deficiency Letter, which explained the procedural defects and
provided guidance as to how the deficiency should be cured, neither Mr. Chevedden nor the
Proponent ever submitted a new letter proving the Proponent’s share ownership as of the
November 13, 2010 date of submission of the Rule 14a-8 Proposal Revision. Rule 14a-8(b)(2)
provides that the requisite proof of proponent’s share ownership must be submitted at the time
the proposal is submitted in one of two ways:

“(i) The first way is to submit to the company a written statement from the ‘record’
holder of your securities (usually a broker or bank) verifying that, at the time you
submitted the proposal, you had continuously held the securities for at least one year.

yif you have filed a Schedule - - -

S o L 4., ., and/or Form 5.. ., or amendments
to those documents or updated forms, reflecting your ownership of the shares as of or
before the date on which the one-year eligibility period begins. . . .”

By email dated December 7, 2010, Mr. Chevedden respénded to the Second Deficiency
Letter as follows:

“Dear Ms. Vora, The ‘enclosure’ with the company November 23, 2010 letter
is not consistent with the letter. The enclosure of Rule 14a-8 — Proposals of
Security Holders refers to making a ‘revision.” However the enclosure does
not state that such a revision constitutes two proposals. Will the company
withdraw the enclosure in order to have a clear and consistent November 23,
2010 letter.

“Sincerely,

“John Chevedden

“cc: Kenneth Steiner”

Mr. Chevedden’s objection to the copy of Rule 14a-8 that the Company provided as an
attachment to the Second Deficiency Letter is unclear, particularly given the Staff’s suggestion in
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Staff Legal Bulletin No. 14B Section C.1 that a company should include a copy of Rule 14a-8
with any notice of defect.

Thereafter, in response to the Company’s email dated December 8, 2010 responding to
Mr. Chevedden’s December 7, 2010 email, Mr. Chevedden asserted as follows:

“Dear Ms. Vora, Thank you for your response. However it does not provide
any clarification to the conflicted company position in its demand for two
broker letters for one proposal. The company has already accepted the
proponent’s broker letter and his commitment to continue to own the required
stock through the 2011 annual meeting.” :

Neither Mr. Chevedden nor the Proponent ever provided any proof of the Proponent’s
share ownership as of November 13, 2010 as required by Rule 14a-8(b).

Contrary to Mr. Chevedden’s assertions, there is no conflict in the Company’s rightful
demand for proof of the Proponents” share ownership as of the date of the submission of a new
proposal. Moreover, there is no evidence that the Company had accepted the Purported
Verification Letter regarding the earlier Original Rule 14a-8 Proposal. The mere fact that the
Company did not send a second deficiency letter with respect to the Original Rule 14a-8
Proposal does not mean the Company accepted the Purported Verification Letter.

: - There is no requirement that a company send a second deficiency letter upon receipt of
unsatisfactory proof of share ownership submitted after the company sent a first deficiency letter.
Section B.3 of Staff Legal Bulletin No. 14 states that a proponent’s “[f]ailure to cure the
defect(s) or respond in a timely manner may result in exclusion of the proposal.” The Staff has
concurred with a company’s omission of a shareholder proposal pursuant to Rule 14a-8(f)(1)
based upon a proponent’s failure to provide satisfactory evidence of proof of ownership as
required by Rule 14a-8(b) even when a proponent has responded to a deficiency notice but failed
to meet all of the requirements of Rule 14a-8(b) and the company did not sent a second
deficiency letter. See, e.g., Alcoa Inc (February 18, 2009); General Electric Co. (December 19,
2008).

More fundamentally, neither Mr. Chevedden nor the Proponent has ever provided any
evidence of the Proponent’s required share ownership as of the November 13, 2010 submission
date of the Rule 14a-8 Proposal Revision. The Purported Verification Letter’s alleged
sufficiency to establish the Proponent’s share ownership as of the earlier October 6, 2010
submission date of the Orignal Rule 14a-8 Proposal, even with its “promise” that the Proponent
would continue to hold the shares through the date of the Company’s 2011 shareholders’
meeting, does not constitute adequate proof of share ownership as of the November 13, 2010

submission of the new proposal.
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The Proponent’s statement that he intended to continue to hold his shares through the
date of the Company’s shareholders’ meeting is not proof that he in fact held the shares on
November 13, 2010, the date of the submission of the Rule 14a-8 Proposal Revision. A
shareholder’s statement of intention to continue to hold his shares until the shareholders’ meeting
is an additional requirement, found in Rule 14a-8(b)(2)(ii)(C), that is separate from the
requirement in Rule 14a-8(b) to prove his share ownership as of the date he submitted his
shareholder proposal. As Section C.1.d of Staff Legal Bulletin No. 14 makes clear, a proponent
must include his separate statement of intention to continue to hold his shares after the
submission of his shareholder proposal “regardless of the method the shareholder uses to prove
that he or she continuously owned the securities for a period of one year as of the time the
shareholder submits the propo

Moreover, in meeting his burden to prove his share ownership as of the date he submitted
his shareholder proposal, Section C.1.c of Staff Legal Bulletin No. 14 requires precision in the
Proponent’s proof with respect to the dates involved. Thus, Section C.1.c.3 reads as follows:

“If a sharcholder submits his or her proposal to the company on June 1, does a
statement from the record holder verifying that the shareholder owned the
securities continuously for one year as of May 30 of the same year demonstrate
sufficiently continuous ownership of the securities as of the time he or she
submitted the proposal?

"No: A shareholder must submit proof from the record holder that the shareholder -
contiruously owned the securitiés for a period of one year as of the time the

shareholder submits the proposal.” (Emphasis added.)

Therefore, it is clear that the gap between October 6, 2010, the submission date of the
Original Rule 14a-8 Proposal, and November 13, 2010, the submission date of the Rule 14a-8
Proposal Revision, cannot be closed without reliable proof of the Proponent’s share ownership
on Nove