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Re Merck Co Inc

Incoming letter dated January 21 2011

Dear Mr Yang

This is in response to your letter dated January 21 2011 concerning the

shareholder proposal submitted to New Merck by People for the Ethical Treatment of

Animals We have also received letter from the proponent dated January 28 201 Our

response is attached to the enclosed photocopy of your correspondence By doing this

we avoid having to recite or summarize the facts set forth in the correspondence Copies

of all of the correspondence also will be provided to the proponent

In connection with this matter your attention is directed to the enclosure which

sets forth brief discussion of the Divisions informal procedures regarding shareholder

proposals

Sincerely

Gregory Belliston

Special Counsel

Enclosures

cc Susan Hall

Counsel

People for the Ethical Treatment of Animals

501 Front St

Norfolk VA 23510
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Response of the Office of Chief Counsel

Division of Corporation Finance

Re Merck Co Inc

Incoming letter dated January 21 2011

The proposal requests that the board issue an annual
report to shareholders

disclosing the number and species of all animals used in-house and at contract research

laboratories for both explicitly required tests and in basic research and development

There appears to be some basis for your view that New Merck may exclude the

proposal under rule 4a-8b We note that the proponent appears to have failed to

supply within 14 days of receipt of New Mercks request documentary support

sufficiently evidencing that it satisfied the minimum ownership requirement for the

one-year period as of the date that it submitted the original version of the proposal as

required by rule 14a-8b Accordingly we will not recommend enforcement action to

the Commission if New Merck omits the proposal from its proxy materials in reliance on

rule 14a-8b In reaching this position we have not found it necessary to address the

alternative bases for omission upon which New Merck relies

Sincerely

Adam Turk

Attorney-Adviser



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to

matters arising under Rule 14a-8 CFR 240.14a-8 as with other matters under the proxy

rules is to aid those who must comply with the rule by offering informal advice and suggestions

and to determine initially whether or not it may be appropriate in particular matter to

recommend enforcement action to the Commission In connection with shareholder proposal

under Rule 14a-8 the Divisions staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Companys proxy materials as well

as any information furnished by the proponent or the proponents representative

Although Rule 14a-8k does not require any communications from shareholders to the

Commissions staff the staff will always consider information concerning alleged violations of

the statutes administered by the Commission including argument as to whether or not activities

proposed to be taken would be violative of the statute or rule involved The receipt by the staff

of such information however should not be construed as changing the staffs informal

procedures and proxy review into formal or adversary procedure

It is important to note that the staffs and Commissions no-action responses to

Rule 14a-8j submissions reflect only informal views The determinations reached in these no-

action letters do not and caimot adjudicate the merits of companys position with respect to the

proposal Only court such as U.S District Court can decide whether company is obligated

to include shareholder proposals in its proxy materials Accordingly discretionary

determination not to recommend or take Commission enforcement action does not preclude

proponent or any shareholder of company from pursuing any rights he or she may have against

the company in court should the management omit the proposal from the companys proxy

material



January 28 2011

Office of the Chief Counsel

Division of Corporation Finance
THE ETHKAL

U.S Securities and Exchange Commission
501 FRONT ST

100 Street N.E NORFOLK VA 23510

Washington D.C 20549 Tel 757-622-PETA

Fax 757-622-0457

Via e-mail shareholderproposalssec.gov

Re Shareholder Proposal Submitted by People for the Ethical Treatment of

Animals PETA for Inclusion in the 2011 Proxy Statement of Merck

Co Inc

Ladies and Gentlemen

This letter is filed in response to letter dated January 20 2011 submitted to

the Staff by Merck Co Inc Merck or the Company The Company
seeks to exclude shareholder proposal submitted by PETA The proposal

under review reads as follows

RESOLVED to promote transparency and minimize the use of

animals the Board is requested to issue an annual report to shareholders

disclosing the numbers and species of all animals used in-house and at

contract research laboratories for both explicitly required tests and in

basic research and development

Mercks position is that the proposal can be omitted from the 2011 proxy

materials for the following reasons

Rule 14a-8b the proponent is ineligible to file resolution for

failure to hold shares for the required period of time

Rule 14a-8c the shareholder has submitted two resolutions

Rule 4a-8i 10 the proposal is substantially implemented by

virtue of the Companys filing Form7023 with the USDA
Rule 4a-8i2 and the resolution is violation of law and the

Company lacks the power to implement it and

Rule 14a-8i3 the resolution is false and misleading

For the reasons that follow the proponent requests that the Staff recommend

enforcement action if the proposal is omitted from the 2011 Proxy Statement

The Proponent Has Substantiated Ownership of Shares in Complianc

With Rule 14a-8b

PETA submitted its shareholder proposal on October 28 2010 Merck Exhibits

and By letter dated November 2010 Merck advised PETA of two issues

PETA org

inlo@peta.org



First Merck challenged the eligibility of PETA to file resolution asserting that shares of

Schering Plough bad to be owned for the period October 29 to November 2009 Second the

Company took the position that the resolution constituted more than one proposal and demanded

that it be revised to single proposal within 14 days

PETA addressed both of Mercks complaints The deadline for filing resolution with the

Company was December 13 2010 PETA revised the shareholder resolution to comply with the

Companys single proposal request PETA then submitted the revised proposal with another

proof of ownership of shares from its brokerage firm Morgan Stanley Merck Exhibits and

Since the date of submission of the revised proposal namely November 17 2010 was more than

one year after the merger date of November 2009 the eligibility requirements were fully

satisfied and the resolution was timely filed Morgan Stanley confirmed ownership of shares for

one full year prior to the date on which the resolution was filed Merck Exh If Merck

disagreed it had an obligation under Rule 14a-8f1 to notifr the proponent of an eligibility

defect Since there was no eligibility defect Merck did nothing

The Claim That PETA Has Submitted Two Proposals in Violation of Rule 14a-

8c Is Absurd PETA Merely Acquiesced in Mercks Demand for Single

Proposal

By letter of November 2010 Merck complained that PETAs shareholder resolution constituted

more than one proposal Specifically the Company stated the following

Your submission appears to include more than one distinct proposal relating to

listed the four requests in the proposal .. As such PETAs submission is required by

Rule l4a-8 to be reduced to single proposal If you wish to proceed within 14 calendar

days of your receipt of this letter you must provide revised proposal meeting the

requirement of Rule 14a-8c Merck Exh

Merck asked for revised proposal on November 9th and received one on November 17th To now

argue that PETAs compliance with Mercks request constitutes the submission of two proposals

is simply not creditable and requires no further explanation

HI The Proposal Has Not Been Substantially Implemented Filing USDA Form 7023

Is No Substitute for Issuing the Annual Report Sought Because Most of the

Animals Used in Testing Are Not Subject to USDA Supervision

As the Staff noted in Texaco Inc avail March 28 1991 determination that the company has

substantially implemented the proposal depends upon whether companys particular policies

practices and procedures compare favorably with the guidelines of the proposal In this case

Mercks compliance with the USDAs reporting regulations does not compare favorably with the

shareholder proposal

As pointed out in the Supporting Statement Merck reported uaing 19579 animals in the 2008 to

2009 period However these numbers do not include mice rodents and birds none of whom is

Proxy Statement dated April 12 2010



covered by the Animal Welfare Act More than 94 percent of the animals used in regulatory

testing and basic research and development are those very mice rodents and birds who are

accorded no protections under the Animal Welfare Act or any other federal law for that matter

By the numbers alone Mercks filing Form 7923 is woefully inadequate compared with the

shareholder proposal

Moreover the numbers of animals Merck reports on Form 7923 do not include those farmed out

for testing in independent laboratories As Merck admits on page of its No Action letter

Company and its affiliates regularly enter into service agreements with research laboratories that

conduct animal research on the Companys behalf Shareholders have no information

whatsoever with respect to the numbers of animals being tested in these contract research

laboratories In sum Mercks annual filing with the USDA does not constitute substantial

implementation of the resolution because it omits the overwhelming majority of animals subject to

testing

IV The Resolution Neither Violates New Jersey Law Nor Does Merck Lack the

Power to Implement It

This argument that Merck puts forward is pure sophistry First Merck retains independent

laboratories such as PLRS and it is Mercks data that are being developed based on its protocols

Second the resolution does not seek information exchanged in the course of

relationship contract laboratories No Action Ltr It seeks raw numbers and species

of animals used in testing Third the sample confidentiality clause Merck attaches as Exhibit

to the extent that it is competent evidence of anything -- supports PETAs position Taken as

whole it is designed to protect proprietary and confidential business information Disclosure by

Merck of the numbers and species of animals used in its testing breaches neither If Mercks

argument were to be taken seriously it would need to obtain the permission of its contract

research laboratories in order to provide data to regulatory agencies such as the FDA or the

USDA To argue that Merck cannot disclose the number of animals used in research and

development and product testing because the Company has elected to outsource that testing is

simple nonsense

The Staff recently issued non-concurrence on similar objection raised in the No Action Letter

filed by General Electric See General Elecfric Company avail Jan 18 2011 The resolution

filed at GE sought report from the Board disclosing the number and species of all animals used

in-house and at contract research laboratories .. This is the same language appearing in the

shareholder proposal under review GE argued that it lacked the power to implement the

resolution under Rule 14a-8i6 GE specifically stated that the Company is not able to gather

and report information on all animals used in-house and at contract research laboratories GE
No Action Letter Dec 14 2010

As the proponent pointed out there is huge difference between being disinclined to prepare

report for shareholders and unable to do so In this case Mercks argument is no different from

GEs and should be rejected.2

Even if this were credible argument which it isnt the Staff has longstanding practice of issuing no-action

responses that permit shareholders to make revisions that are minor in nature.. Staff Legal Bulletin 14B Sept 15

2004 lii short the Staff can permit the resolution to be edited to exclude contract research laboratories



The Proposal Is Completely Accurate Using the Statistics Reported by Merck to

the USDA and Video Documented Footage Showing Brutal and Inhumane

Treatment of Animals at Mercks FormerContract Research Organization

As clarified in Staff Legal Bulletin 14B Sep 15 2004 the place for Merck to challenge the

contents of the resolutions supporting statement is in their statements of opposition That aside

the supporting statement is precise accurate and fully documented The statistics reported in the

shareholder proposal and attacked in the last paragraph on page 10 of Mercks No Action letter are

culled directly from the Companys 2008 and 2009 Form 7023 filings with the USDA
shareholder need only compare the figures in the resolution with those appearing on Mercks

filings attached as Exhibit to its No Action letter

PETA supporting statement reports
that Merck experimented on 19579 animals in-house That

figure is reached by adding the number of animals Merck reported using in 2008 i.e 9239 with

the number used in 2009 i.e.10340 Similarly the numbers of primates dogs rabbits and

guinea pigs were simply added up from the data Merck reported to the USDA The data that

1330 animals were experimented on with no relief from pain were taken exclusively from

Column of the USDA reporting form If this data is false and misleading then it is because

Merck has falsely reported to the USDA

Likewise with respect to the information revealed in the resolution concerning the atrocities

uncovered at Professional Laboratory and Research Services.3 In an interesting and telling turn of

phrase Merck states that PRLR sic is unaffiliated with the Company ..

supplied One need only do superficial search of Professional Laboratory and Research

Services on the internet to locate news articles reporting on the closure of PLRS emanating from

the horrific conditions Some news reports highlighted the fact that both Merck and Schering

Plough were clients of PLRS along with other phannaceutical companies

Mercks contracting with PLRS goes back to at least 1996 when it retained the independent

laboratory to test heartwonn product on cats Again in 1997 it used PLRS to test roundworm

product on cattle.5 Schering-Plough also used PLRS in 2008 to perform testing on beagles for

product to treat roundworms.6 During the course of the undercover investigation that led to the

surrender of the animals and closure of PLRS PLRS employee told PETAs investigator that

http//www.peta.org/features/professionalaboratory-and-research-services.aspx

See e.g http//www.ibi.comllab-used-by-lilly-other-druarnakers-accused-of-animal

cruelty/PARAMSfarticlei22 154 The following quote is from Indianapolis Business Journal

The lab has tested flea and tick preventatives and other products for numerous companies including indianapolis-based Eli

Lilly
and Co.s Elanco Animal Health division as well as Sergeants Bayer Merck Schering-Plough Pfizer Novartis and

Merial supplied

http//www.fda.gov/AnimalVeterinarvfProducts/ApprovedAnimalDrugProducts/FOlADrugSummaries/ucml
6793.ht

ml Merck engaged PLRS to test lleartguard product for cats in 1996

http//www.guinealvnx.info/fda/NADA 140-841 .html Merck retained PLRS to test pour-on chemical used on cattle in

1997

m062342.pdf



Schering-Plough retained PLRS to perform testing on animals during the course of said

investigation

Merck and its merger companion Schering-Plough may characterize themselves as unaffihiated

with PLRS but they nevertheless have 14-year history of using the laboratory for animal testing

The fact that Merck would lie about its and Schering-Ploughs use of PLRS to do product testing

on animals should guide the Staff in its decision on the Companys No Action application

Conclusion

For the foregoing reasons we respectfully request that the Staff advise Merck that it will

recommend enforcement action if the company fails to include the proposal in its 2011 Proxy

Statement Please feel free to contact me if you have any questions or require further information

can be reached directly at 202-641-0999 or SHall3450gmai1.com

Very truly yours

Susan Hall

Counsel

SLHIpc

cc JimmyYang via fax at 908-735-1218
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20 20 MERCI
Securities and Exchange Commission

Division of Corporation Finance

Office of Chief Counsel

100 Street NE

Washizton DC 20549

Re Shareholder Proposal of People For the Ethical Treatment of Animals

Ladies and Gentlemen

Merck Co Inc New Merck formerly known as Schering-Plough Corporation Scheuing

Plough New Jersey corporation the Company received shareholder proposal the Proposal

from People For the Ethical Treatment of Animals the Proponent for inclusion in the proxy materials

for the Companys 2011 Annual Meeting of Stockholders the Proxy Materials

In accordance ith Staff Legal Bulletin 14D November 2008 this letter is being transmitted

ia electronic mail Also in accordance with Rule l4a-8q of the Securities Exchange Act of 1934 as

amended ihe Exchange Act the Company is simultaneously sending copy of this lettei and its

attachments to the Proponent as notice of its intention to exclude the Proposal and supporting statements

from ihe Proxy Materials and the reasons For the omission The Company intends to file its definitive

Proxy Materials with the Securities and Exchange Commission the Commission on April 12 2011

Background

On October 29 2010 the Company received the Proposal from the Proponent for inclusion in the

Proxy Materials copy of the Proposal is attached to this letter as Exhibit Attached to the Proposal

was letter dated October 29 2010 from Morgan Stanley Smith Barney that indicated that the Proponent

had continuously held at least 2000 in market value or 1% ofCoiupany stock for onc year prior to and

including the date of the letter copy of that letter is attached to this letter as Exhibit

On November 2010 within 14 days ofreceivtng the Proposal the Company notified the

Proponent that the Proposal was deficient both for failing to satisfy the minimum ownership

requirements of Rule 14a-8b and for including more than one proposal in violation of Rule 14a-c
The notification is attached to this letter as Exhibit in response to the Companys deficiency notice 01

November 17 2010 the November Response the proponent submitted letter to the Company that

stated liat

Please be advised that shareholder proposal submitted by People for thc Ethical Treatment of

Animals PETA on October 28 2OlOis hereby withdrawn nuncpro tune as of that date

Accordingly the letter which received from Merck dated November 91h is rio longer applicable

to the withdrawn resolution
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Instead of attaching new proposal however the Proponent resubmitted the Proposal with few

revisions ihe Revised Proposal copy of the Revised Proposal is attactied to this letter as Exhibit

Attached the Revised Proposal was an additional letter from Morgan Stanley Smith Barney that

indicated that the Proponent had contiiiuotuily held at least 52000 in market value or of Company

stock for at least one year prior to and including the date of submission of the Revised Proposal copy

of that letter is attached to this letter as Exhibit The Company believes that it is entitled to omit the

Proposal and the Revised Proposal froni the Proxy Materials for the reasons discussed in below

ALYS IS

The Proposals May Be Excluded Pursuant to Rule 14a-8b

The Proponent Acquired Shares of Merck Common Stock Within One Year of

Submitting the Proposal

Rule 14a-8h requires that shareholder have continuously held at least $2000 in market value

or 1% of the stock entitled to be voted on shareholder proposal at the meeting for which the proposal

has been subniitted for .t least one year by the date of the proposals submission In the context of

proposals submitted to companies that recently coiiipleted merger transactions the Staff has repeatedly

taken the positton that former stockholder of corporation that is merged out of existence does not

hecome stockholder of the continuing corporation until the merger date The rationale for such position

is that acqtiisition of shares of the continuing corporation constitutes separate sale and purchase of

securities for federal securities laws purposes See e.g Green Bcwksliares Inc Februazy 13 2003 In

that letter the Staff took the position that Greeti Bankshares could exclude shareholder proposal that

had been submitted less than one year after the date that Green Bankshares had completed merger In

granting no-action relief the Staff stated that light of the fact that the transaction in whtch the

proponent acquired these shares appears to constitute separate sale and purchase of securities for the

purposes of the federal securities laws it is our view that the proponents holding period for Green

Bankshares shares did not commence earlier than May 18 2007 the effective time of the merger See

a/so CoMarch 24 2003 granting io-action relief under Rule 14a-8b where the proponent

received sharcs in the company pursuant to merger that took place three months before submitting

proposal even though the proponent held target company shares for over year Exelon Corporation

March 15 200 granting no-action relief under Rule 14a-8h where the proponent received shares in

the company pursuant to merger that took place three weeks before submitting proposal even though the

liroponeilt held target company shares for over three years

As was the case in each of the no-action letters discussed above the Proponent received shares of

Company common stock on the effective date of the merger of Merck Co Inc Old Merck with and

into subsidiary of Schering-Ploiigh Noember 32009 In connection with the merger Old Merck

shareholders received one share of Nw Merck common stock for each share of Old Merck common

We understand that the Commission also has taken the position that shareholder can include the time that such

shareholder owned stock in the former parent of spun-off company if such former parent was public See e.g.

ESCO Electronics Corp SEC No-Action LetterDec 12 1990 allowing shareholders of company that was

spun-off from public company less than year prior to the submission of the shareholder proposal to include the

period during which they owned the securities of the predecessor entity to satisfy Rule l4aSs mimnmni ownership

rcqLi ire licuts
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stock In addition each outstanding share of ScheringPlough common stock was converted into the right

icceive l0.50 in cash and 0.5767 ofn share of New Merck conimori stock Lpon completion otthe

merger Old Merck Common Stock was delisted and Old Merck was no longer publicly traded compaiiv

and became wholly-owned subsidiary of Scherime- Plough Scheririg-Plough then changed its name to

Merck Co Inc New Merck resulting in post-merger company with single class ofcomnion

stock

In light of the effective date of the merger the Company notified the Proponent that it did not

appear to satisfy the minimum ownership requirements of Rule 14a8 noting

Rule 14a-8b proniitlgated under the U.S Securities Exchange Act of 1934 as amended requires

that you establish your continuous ownership of at least $2000 in market value or 1% of Merck

securities entitled to be voted on your proposal at Mercks Annual Meeting of Shareholders for at

least oe year
from the date you submitted your proposal

In order to comply with the rule you must have held Merck stock since the Effective Date and

also must have held Schering-Plough stock from October 29 2009 until the Effective Date Your

letter did not provide information with respect to this requirement Please provide us with

documentation evidencing your continuous ownership of at least 2000 in market value of

Schering-Plough stock prior to the Effective Date for such period as is necessary to satisfy the

one year holding requ
iremeiit

Instead ofproviding the proof of ownership described above presumably because the Proponent

did not own Schering-Plough stock prior to the merger the Proponent did not respond to the request for

proof of ownership choosing instead to revise the Proposal and attempt to suggest that the Revised

Proposal was new proposal This response or the lack thereof should provide basis for excluding the

proposals under Rule 4a-8b

In the ahsence of information indicating that the Proponent owned shares of Schering-Plough

prior to the effective late of the merger and based on effective merger date of November 2009 the

Proponent only held Company common stock for eleven full months as of the date that it submitted the

Proposal This provides clear basis for exeluding the Proposal under prior no-action positions See

e.g. tvor/star Neuroscience Inc March 24 2009 granting relief under Rule l4a-8b where the

proposal was submitted on December 23 2008 but the securities intended to satisfy the minimum

ownership requirements were only acquired on January 25 200S KeySpaii corporation March 2006

granting relief under Rule 14a-8b where the proposal was received on October 19 2005 but the

sccurities intended to satisfy the minimum ownership requirements were ony acquired on October 10

2005 X.4 Inc February 24 2005 granting relief under Rule 14a-8b where the proponent held

shares for four days less than the one-year period

11 bcars noting that the position described in time deficiency notice is potentially more favorable for the Proponen

than is required Rule 14a-R While we found numerous no-action letters in which the staff took the position that

the effective date for merger is the acquisition date for securities acquired in the merger we coi.ild not find any no-

action letters that clearly support the view that shareholder of the continaing cnmtty prior to merger can tack

such prior ownership to satisfy Rule L4a-8b Nevertheless the Proponent failed to satisfy this even more

shareholder-friendly standard since the Proponent failed 10 demonstrate that it owned any Schering-Plough stock

prior the effective dae of the merger
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The Proponent Should Not Be Permitted to Circumvent the Minimum Ownership

Period Requirement Through the Purported Withdrawal

As noted above the Proponent acquired Company common stock within one year of the date that

it submitted the Proposal and therefore cannot detilonstrate that it satisfies the niininlum ownership

requirements of Rule 14a-8 as of such date In order to avoid the exclusion of the Proposal howeer the

Proponent made changes to the Proposal and attempted to claim that it was submitting new proposal

In fact comparison of the Proposal and the Revised Proposal makes clear that the Revised Proposal is

not new at all For example the poncipal thrust of both versions of the Proposal is the same that the

Company provide report to shareholders regarding the number and species of animals used in tests

basic research and development Similarly the supporting statements in the Proposal and the Revised

Proposal are identical in all respects In fact the only meaningful difference between the two versions of

the Proposal is the deletLon of provisions in the Proposal that also called for the Company to disclose itS

plans to phase out animal testing whenever possible procedures to ensure Compliance with animal

welfare conditions in-house and at contract research laboratories as well as disclosures regarding

enrichment measures to improve living conditions for the animals used While we believe these

changes were likely necessary for the Proponent to avoid providing the Company with basis for

excluding the Proposal under Rule 14a-8con the basis that it included multiple proposals such changes

do not thereby create new proposal within the meaning of Rule 14a-S

In this regard we believe that the guidance provided in Staff Legal Bulletin 14 is instructive in

Section E.2 the Staff provides the following guidance

If company has received timely proposal and the shareholder makes revisions to the

proposal before the company submits its no-action request must the company accept those

revisions

No hut it may accept the shareholders revisions If the changes are such that the revised

proposal is actually different proposal from the original the revised proposal could be subject to

exclusion under

rule 4a-8c which provides that shareholder may submit no more than one proposal

to company for particular shareholders meeting and

rule 14a-8e which imposes deadline for submitting shareholder proposals

Based on this guidance the Company has the choice of accepting or rejecting the Proponents revisions to

the Proposal

The Company does not accept
such revisions Since the Company does not accept the revisions

reflected in the Revised Proposal the date of tile submission of the Proposal and not the date that the

Proponent subniitted the Revised Proposal is the date that should be considered for the puiposes of

evaluating vhether tile Proponent satisfied the minimum ownership requirements of Rule 14a-8b.3

It bears noting that the Company recognizes that there may be circumstances in which shareholder way revise or

withdraw shareholder proposal prior to the submission of no-action request and prior to the deadline for the

submission of shareholder proposals As is discussed more fully in Section II of this letter however prior Staff no-

action positions indicate that shareholder inay no longer revise its proposal or submit an entirely new proposal

continued..
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The Company beheves that where here proponent purports to withdraw previously

submitted proposal after the Company has notified the proponent that such proposal may be exctuded

under Rule 14a-8b and where the new prOpOsal merely revises the prior proposal the substance

rather than the form should prevail The substance is that the Proponent has revised the Proposal and

such revisions do not cure the Proposal of its central deficiency that the Proponent acquired the shares

thai would otherwise give it the tight to submit shareholder proposal within less than one year
of the

date that it submitted the Proposal Scc Aii/ciiseiBu..cii Coinpaiies Inc January 17 2O07

As final note we believe that the procedures for submissions of shareholder proposals set forth

in Rule 4a-8 are meant to ensure smooth and reliable process for companies arid sharehodei

proponents The rules require that shareholder proponents own the requisite amount of shares as of the

dare that they submit proposal and the submission ofa proposal even one day prior to the completion of

the one-year holding period provides basis for exclLrsion The Proponents thinly veiled attempt to

circa ilivent these rules through purported withdrawal should not be tolerated As the Commission has

recognized time and time again the Rule 14a-8 process imposes costs on companies and their

stockholders In light of these costs it is appropriate to require that shareholders adhere to the rules

governing the process
and arent allowed to game the

process as would be the case here ilthe Proponent

was allowed to circumvent the minimum ownership requirement by labeling revisions to an otherwise

excludable proposal as withdrawal By virtue of Rule 14a-8f the Company could not have waited

until the deadline for submitting stockholder proposals under Rule l4a-8e had passed before notifying

the Proponent that it had not satisfied the minimum ownership requirements of Rule 14a8 This notice

requ lied by Rule 14a-8f should not provide the Proponent with chance to circumvent the mininiurn

ownership requirements of the rule through the iesubmission of the Proposal with minor revisions under

the auspices of withdrawal

without the Companys consent once company has notified the shareholder of deficiencies in the shareholders

submission Here since the Conpny atreidy had notified the Proponent of the deficiencies associated with the

shareholders submission the Proponent could not revise the Proposal without the Companys consent

In that leuer much like the instant situation the shareliuldet submitted shareholder proposal and after being

notified by the company that such proposal could be excluded under Rule 14a-8 attempted to withdraw the proposal

by submitting new proposal Consistent with its approach in comparable situations the Staff granted no-action

relief under Rule 14a-8lO with respect to the proposal that the proponent attempted to submit new proposal and

riranted no-action relief under Rule 14a-8c with respect to the new proposal The facts in the Atheuscr-Brsc/i no-

action letter are as follows On October ih.ir-Pusch received proposal to dcclassif the board fioiii

he IThptntnI .tii the sine date tltat ie .- tal the company intotmed the proponent by email that

the 1.mpalty had rcvnlislY adopted an wreitl
ii

tit citiflcatc of Incorporation to declassify its Board

c- .liua iic ii-request the cnr di to .iked the proponent ifhc desired to withdraw the

dccl Icatin irnposal instead ofsinijil VilF.\ ii lie propsal however the proponent in fal letter sent the

ccind p1 that is mall.el ii
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II The Revised Proposal May Be Excluded Pursuant to Rule 14a-8c

Rule 4aSc provides that shareholder may submit no more than one proposal to company

for particular stockholders meeting Even though the Company does not accept the revisions inchided

in the Revised Proposal and believes that the Proposal and the Revised Proposal should be treated as one

proposal it also believes that it would be entitled to exclude the Revised Proposal under Rule 14a-8c

lIere since the Proponent has submitted proposal for the 201 Proxy Materials which the Company

intends to exclude under Rule 4a8b it is prohibited from submitting second proposal

The Staff has generally taken the position that company may rely on Rule 14a-8c to exclude

shareholder proposal that is submitted in substitution for previously submitted proposal that company

has notified the proposing shareholder could be excluded under Rule 14a-8 See e.g Beverly

Enterprises Inc February 199 In Bevcrli Enieiprises the proponent submitted second proposal

after being notified by the company that the first proposal would be omitted as moot The proponent then

attempted to ithdraw the first proposal and argued that the second proposal should be included in the

companys proxy materials since only the second proposal was left and the deadline for submissions had

not yet passed Notwithstanding the proponents attempt to withdraw the first proposal the Staff found

that the second proposal could be excluded under the one-proposal rule and granted no-action reliet

noting

The Division concurs in your position that the October 26 proposal constitutes second proposal

that may be excluded under rule 4a-8a4 That provision states that proponent may submit

no more that one proposal for inclusion in the issuers proxy materials for meeting of

security holders That provision also allows proponent the opportunity to conform his/her

submission to the one-proposal limit after notice by the issuer of the limitation In the Divisions

view the one-proposal limit allows the omission of proposal notwithstanding the absence of

notice by the issuer if statement of reasons to omit one proposal submitted by proponent is

filed in accordance with rule 14-8d and subsequently that proponent submits second proposal

involving another matter In reaching position the staff particularly notes that the Company

advised the Proponent that the subject of the September proposal had heeii rendered moot We
further note that after being advised that the Company had within the meaning of rule 14a

8c 10 substantially implemented the September proposal the Proponent withdrew that

proposal and submitted the October 26 proposal which involved another matter Under these

circumstances the Division wilt not recommend enforcement action to the Commission if the

October 26 proposal is omitted from the Companys proxy materials

See also Dow Chemical Company March 2.2006 Much like Beverly Enterprises and the present facts

the shareholder in Dow Chemical attempted to submit second shareholder proposal and withdraw

previously submitted proposal after Dow Chemical had infornied the shareholder that the shareholders

first proposal could be excluded on the basis that the company already had implemented the firs

proposal In our case this notification was effected by the deficiency notice that informed the Proponent

Dun Chemical summarized the chronology leading the attempted withdrawal of the first proposal as follows in its

no-action request

follo ing receipt of the Classified Board Proposal on October 21 2005 the Company wrote letter to the

Proponent rcrninding him of the 2003 Proposal and the Companys actions in 2004 The Company also

requested that the Proponent withdraw the Classi tied Board Proposal and informed him that that the Company

would likely submit no-action request to the SEc indicating that the First Proposal had already been

continued
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that the Proposal could be excluded because the Proponent did not satisfy the niinimum ownership period

imposed by kate 4aSb Jo response to argilmeilts
that ate very similar to those being made here the

Siaff granted no-action relief under Rule 4a-8 10 with respect to the first proposal and under Rule

14a-$c with respect to the second pmposal Notably both proposals were submitted before the deadline

tbr the submission of shareholder proposals under Rule 4a8e

The fact that he Company did not send out second deficiency notice notifying the Proponent

of its failure to comply with the one-proposal limitation should not preclude no-action relief The Staff

has granted no-action relief in similar circumstances on several occasions See e.g Firestone Tire

Rubber Co December 16 1987 In that letter Firestone notified shareholder of its intention to exclude

the shareholders proposal from its proxy materials and requested the Staffs view regarding the omission

in letter dated .luly 27 97 On August 1987 the proponent submitted second proposal Firestone

responded without any prior
notice to the proponent by seeking relief directly front the Staff under the

one-proposal limitation By letter dated December 16 1987 the Staff agreed with Firestones argument

that the submission of the second proposal violated the one-proposal limitation

The Firestone Tire no-action letter is not the only instance in which the Staff has allowed

company to exclude proponents second proposal pursuant to Rule 14a-8c without any further notice

to the
proponent

that the second proposal violates the one-proposal limitation For example in Noble

Roman Inc March 12 2010 the Staff agreed with Noble Romans arguments that it could exclude

revised Proposal because it represented second proposal under Rule 4a-8c even though Noble

Romans had only notified the shareholder of its intention to omit the first proposal when it sent the

proponent copy of the no-action request to exclude the first proposal Noble Romans did not send the

sharcolder deficiency notice with respect to the second proposal instead it only notified the

shareholder of the shareholders violation of the one-proposal liniiialion when it sent the shareholder

COPY ofa no-action request to exclude the second proposal under Rule 14a-8c See also Raytheon Co.

February 12 2009 concluding that the one proposal limit allows the omission of second proposal

notwithstanding the absence of notice if company has filed statement of reasons to omit proposal in

accordance with Rule l4a-Stj and subsequently the proponent submits the second proposal.

Ironically the Commission adopted the one-proposal limitation more than 30 years ago in

response to concerns about tactics like those employed by the Proponent At the time the Commission

was concerned that some proponents the hounds ofreasonableness .. by submitting

excessive numbers of proposals Exchange Act Release No 12999 November 22 1976 The instant

Proposal and Revised Proposal are examples of such abuses As the Commission acknowledged in 1976

implemented The Companys letter to the Proponent along with its attachments is included in xhibit

hereto In response the Proponent submitted the Majority Vote Proposal on October 25 2005 which iiichuded

ihe iiot.uion 10-25-05 Update on the upper right-hand corner of the accompanying cover letter

The Proponeiit may attempt to argue that Berer/m Enierpi-ises and Dow Chemnical ate distinguishable from our facts

because they involved two proposals on completely different topics while the Proposal and Revised Proposal

concern the same topics Any such arguments should be rejected the Staff has granted no-action relief under Rule

4a-8c when proponent
subinited two substantially similar proposals as is the case here See e.g. Hunusb wuis

Inc. November 13 2009 granting relief under Rule 14a-8c for an identical second proposal where the first

proposal wasproperly excluded under Rules 14a-8b and 4a-8f see also Motorola liw December 31 2001

grarting relief under Rule l4a-8c where the shareholder submitted two substantially similar proposals after the

Staff had allowed the companY to exclude the first proposal
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lsuch practices are inappropriate under Rule 14a-S not only because they constitute an unreasonable

exercise of the right to submit proposals at the expense of other shareholders but also because they tend to

obscure other material matters in the proxy statements of issuers thereby reducing the effectiveness of

such documents .. Id Thus the Coininission adopted twoproposal limitation subsequently

amended to be one proposal limitation but warned of the possibility that sonic proponents may

attempt to evade the limitations through various maneuvers .. Id The Commission went oti to

arn tilat such tactics COLlId result in the granting of noaction requcsts permitting exclusion of the

multiple proposals We believe that the present facts warrant such an outcome The Proponent is

attempting to circumvent the oneproposal limitation of the rule through its submission of the Revised

Proposal after learning that the Proposal can be excluded in reliance on Rule 14a-8b Consistent with all

of the no-action letters discussed above the Company is entitled to exclude the Revised Proposal in

reliance on Rule 14a-Sc

HI The Proposals May Be Excluded Pursuant to Rule 14a-8i1O

Rule 14a-8il0 permits company to exclude proposal from its proxy materials ifthe

company has already substantially implemented the proposal The Commission has stated that for

proposal to be omitted as moot under this rule it must be substantially implemented by company not

implemented in full or precisely as presented See Exchange Act Release No 20091 August 16 1983

The general policy underlying the substantially iiiiplenieiited basis for exclusion is to avoid the

possibility of shareholders having to consider matters which have already been favorably acted upon by

the management See Exchange Act Release No 12598 July 1976

The Staff has consistcntiy permitted exclusion of shareholder proposal when company has

already substantially implemented the essential objective of the proposal even if by means other than

those suggested by the shareholder proponent .cee e.g. Va1-l1ai Stores /nc March 30 2010

concurring that companys adoption of various internal policies and adherence to particular principles

substantially implemented proposal seeking the adoption of principles for national and international

action to stop global warming specified in the proposal PGE Corporation March 10 2010

concurring that companys practice of disclosing annual charitable contributions in various locations on

its \vebsite substantially implemented proposal seeking semi-annual report on specific inforjiiition

rearding the companys charitable contributions Aetna Inc March 27 2009 concurring that report

on gender considerations in setting insurance rates substantially implemented proposal seeking report

on the companys policy responses to public concerns about gender and insurance despite the

proponents arguments that the report did not fully address all issues addressed in the proposal

Both Proposals submitted by the Proponent ask the Company to disclose the numbers and

species of all animals used in-house and at contract research laboratories for both explicitly required tests

and in basic research and development The onipany and each of the contract research laboratories

engaged by the Company as required under the Animal Welfare Act submit on an annual basis

infoimnatioim disclosing the numbers and types of certain animals used to the United States Department of

Agriculture USDA This information is supplied annually to the USDA on the Animal and Plant

Health Inspection Service APHIS Form 7023 Forirm 7023 All animals that are required to he

disclosed under the Animal Welfare Act are disclosed by the Company and each of the contract research

laboratories engaged by the Company



t.S Secutirics and ENchange Comm isson

.ini 20 2011

Pai.e

TI-ic information is made available on the APHIS website by the USDA Inforniatioii not posted

au the website can also he obtained through Freedom of Inforniation Act request The Proponents own

supporting statement includes the
very

data they are asking the Company to disclose as part of thc

Propusals whiCh clearly indicates that the information is already readily available Form 7023 identifies

animals covered by the Animal Welfare Act and also provides additional space for filers to include

additional animals not already specified on Form 7023 Form 7023 is certified by either the CEO or

legally responsible Institution Official at th Company specimen copy of Form 7023 is attached hereto

as Exhibit The Proponents supporting statement in both Proposas cites with exact detail the number

Jf animals covered under the Animal Welfare Act used by the Company and even includes breakdown

of certain species Contract laboratories engaged by the Company are also required to disclose the

information required under Form 7023 however sponsor information is not disclosed As further

detailed below it would be violation of law for the Company to disclose information regarding contract

laboratories

IV The Proposals May Be Excluded Pursuant to Rules 14a-8i2 and 14a-8i6

Rule 14a-Si2 permits exclusion of proposal that if adopted would cause the company to

iolate any state federal or foreign law to which it is sLibject while Rule 14a-8i6 permits exclusion of

proposal that if adopted the company would lack the power ot authority to implement The staff of the

Divisioui of Corpotation Finance has rioted that company may omit shareholdcr proposal from its

proxy materials on either or both of these grounds if the proposal in question would result in the

company breaching existing contractual obligations .. because implementing the proposal would require

the company to violate applicable law or would not be within the power or authority of the company to

implement Staff Legal Bulletin 14B September 15 2004 In accordance with this position the

Division has consistently permitted exclusion of shareholder proposals under Rules 14a-8iX2 and 14a-

8i6 where proposal
would

require the conipany to breach its contractual obligations See Bank of

4inerica Corporation February 26 2008 proposal requiring disclosure of fees in an agreement covered

by confidentiality prnision 1-Judson United Bcwcorp March 2005 proposal mandating rescission

of severance agreements governed by New Jersey law NerCurrents Inc June 12001 Guest Supply

lic October 28 1998 This letter also constitutes the opinion of counsel required by Rule 14a-

The Company and its affiliates regularly enter into service agreements with research laboratories

that conduct animal research on the Companys behalf These agreements are typically subject to

confidentiality agreements which prohibits the Companys research partners from disclosing any

information about the Company significant number of agreements are subject to mutual

confidentiality agreements which prohibit both parties thereto from disclosing information exchanged in

the course of that ielationship Such mutual confidentiality agreements prevent both parties from

disclosing any and aLl infonruation know-how and data whether oral written or graphical without the

prior written consent of the oilier party.b If implemented the Proposals would require the Company to

disclose information regarding animals that are used by its research partners pursuant to such agreements

This however is beyond the Companys power to implement because it can not voluntarily report such

See phis.usda.uovanimat

9ujd for the Companys 2009 report

An example of such mutual confidentiality ckiumse accompanies this letter as Exhibit
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iiiiii mation Fihr the unilateral disclosure of information required by the Proposal would require the

Conipanv to breach its contractual obliuations to I1ainl2iifl all such information including the aiiinial

i.seaich data required by the Proposal in confidence Furthermore the Company lacks the ability to

require its contractual counterparties to provide it with the information required by the Lroposal or to

consent to the Companys disclosure of any confidential information

The Companys service agreements and telated coafidentiality provisions are typically governed

by New Jersey law Under New Jersey law violation ofa confidentiality agreement gives rise to breach

of contract claim See Servy Federal Business Centerc Inc 616 Supp.2d 496 507 D.N.J 2008

breach of contract claim under New Jersey law involves the establishment of contract breach of such

contract damages flowing therefrom and that the parry asserting the claim has performed its obligations

thereunder See Frederico Home Depot 507 F3d 88 203 3d Cir 2007 applying these elements to

an alleged breach ofa written nondzsclosure agreement Public Serv Enterprise Group Iic

Philadelphia Elec Co 722 Supp 184 219 D.N.J 1989 see also 23 Williston on Contracts 631

411 ed 2010 LA breach ofcontract is failure without legal excuse to perform any promise that

forms the whole or part of contract. In New Jersey party who breaches contract without

sufficient legal cause shall be liable for damages See First Nat State Bank of New Jersey

Ccnunoinieali/i Fed Say and Locin Ass ofNoruisioun 610 F.2d 164 /74 3rd Cir 1979 ho1duig that

object of remedy for breach of contract is to make aggrieved party whole in this regard the Companys

agreements generally provide that any use or disclosure of confidential inforiiiation will cause irreparable

harm such that the other party shall be enti tied to injunctive relief in addition to monetary damages

if implemented the Proposals would require the Company to unilaterally disclose coiifidential

information in breach of its contractual obligations to maintain such information in confidence thereby

violating New Jersey law Accordingly we believe the Company may exclude the Proposals from its

proxy materials in reliance upon Rules l4a-8i2 and 14a-8i6

The Proposals May Be Excluded Pursuant to Rule 14a-8i3

Under Rule 14a-8i3 proposal may be omitted from registrants proxy statement if the

proposal or supporting statement is contraly to any of the Commissions proxy rules including Rule 14a-

which prohibits materially false or misleading Statements in proxy soliciting materials Rule 4a-9

provides iii pertinent part that No solicitation subject to this regulation shall be made by means of any

proxy statement form of proxy notice of meeting or other communication Written or oral containing any

statement which at the time and in the light of the circumstances under which it is made is false or

niisleadiag with respect to any material foci or which omits to state any niaerial fact necessary in order

to make the statements therein not false or misleading The Staff has stated that it would concur

companys rcliance on Rule 14a-8iX3 to exclude proposal where company demonstrates

objcctively that the proposal is materially false or misleading See Staff Legal Bulletin 14B September

IS 2004

As stated earlier the Proponents Proposals each have identical supporting statements The

Proponent states in 2008 and 2009 our Company experiniented on 19579 animals inhouse .. 11830

oIthese animals were used in painful experiments in Company laboratories and more than 1.330 of them

were given no pain relief whatsoever Presumably the Proponent is referring to the Companys Form

7023 filed in 2008 and 2009 copies of which are attached hereto as Exhibit however the manner in

which the Proponent has presented those numbers is materially misleading
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An exanitnatloil of Form 7023 sho\\s six colLtmrls of infoiiiiation Labeled and

Columns and relate to the animals covered by the Aniiiia Welfare Act and the total number of

aniiiials used respectively Coluiiins through categorize the use of such animals Column tists the

number of aninials not yet used for research purposes column hsts the number of animals whose use

inolved no pain distress ot use of painrelieving drugs column lists the number of animals whose

use involved pain or distress to the animals and for whch appropriate anesthetic analgesic or

tranquilizing drugs were used and column lists the number of animals whose use involved

accompanying pain or distress to the aninials and for which the use of appropriate anesthetic analgesic or

tranquilizing drugs would have adversely affected the procedures results or interpretation of the teaching

rseach experiments surgery or tests

The form clearly differentiates between experiiilents where the subject animals experienced pain

nt distress and which anesthetics analgesics or tranquilizers were used and experiments where the use of

any anesthetics analgesics or tranquilizers would have adversely affected the procedures.. The

Company mitigates any pain or distress that an animal may experience whcncvcr possible and keeps to

niiniflItIfli animal usage where nIiugation efforts cannot be used due to its adverse affect on the related

research The Proponent has decided not to include any discussion of this in their supporting statement

The Proponents supporting statement also includes the following statement

Aninials used in laboratory experiments experience pain fear and stress They spend their lives

in unnatural settings caged and deprived of conipanionship and subjected to painful

experiments This is reality for animals in laboratories What should not be the norm is the

outoght torture of defenseless animals

This statement is materially misleading because is does not apply to the Companys practices

First as noted above not all animals used in laboratory experiences experience pain fear or stress

Further all caging of animals done by the Conipaity complies with USDA rcgulatoiy standards for caging

as well as the standards noted in the Guide for the Care and Use of Laboratory Animals National

Academy Press 1996 The Companys research thcililies are inspected annually by the USDA to verify

compIiince ith all caging standards and other USDA regulations Additionally most animals are

socially housed and not deprived of companionship For example non-human primates have an

environmental enrichment plans that include social housing The veterinary staff developed the plans and

they are reviewed by the institutional Animal Care and Use Committee as well as by the USDA.9

ri Institutional Aiiinial Care and Ue Commitiec IACUC is self-regulating entity that according to U.S

federal law must be established by institutions that use laboratory animals for research or instructional purposes to

oversee and evaluate all aspects of the institutions animal care and use program
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As an additional measure the Companys vesearch facilities also have attained and maintained

accreditation from the Association for Accreditation and Assessment for Laboratory Animal Care

AAALAC The following is from AAALACs vebsite

AAALAC International is priate nonprofit organization that promotes the humane treatment

of animals in science through voluntaiy accreditation and assessment programs For some

animal research is controversial topic But like others in the animal weifare arena AAALAC
endorses the use of animals to advance medicine and science when there are no non-animal

alternaives and when it is done in an ethical and humane way When animals are used

AAALAC works with institutions and researchers to serve as bridge between progress and

animal well-being This is done ihrouh AAALACs voluntaty accreditation process iii which

research programs demonstrate that they meet the minimum standards required by law and are

also going the extra step to achieve excellence in animal care and use

The Company has taken great measures to ensure that the treatment of the animals used in its

research efforts exceed statutory and regulatory minimum standards Based on these measures we believe

that it is clear that the Proponents statement that should not bc the norm is the outright torture of

defenseless animals is clearly false and misleading or at minimum ilTelevant to the Company since

the methods of research used by the Conipany cannot be characterized as involving torture In this

regard we believe that the statements reference to torture is excludable under Rule 14a-9 on the basis

that it is inflanmatory and is impugning which as indicated by Staff Legal Bulletin 14B Section B.4

pio ides separate basis for exclusion

The Proponents supporting statement also includes lengthy discussion about its undercover

investigation of Professional Research Laboratory and Research Services PRLR PRLR is

tinaffiliated with the Company and the statements made by the Proponent regarding PRLR have nothing

to do with the Company More importantly the discussion regarding PRLR has nothing to do with the

Proponents Proposal which is about disclosure of animals used in the Companys research efforts

Presumably the motive behind including such statements about an unaftihated third party is an attempt to

link their behavior with the Company

CONCLUSION

Accordingly for the reasons explained above and without addTessing or waiving any other

possible grounds for exclusion the Company requests
the Staff to concur in our opinion that the Proposal

may be excluded fioni the Companys Proxy Materials for the reasons set forth herein

If you have
any questions or require any further information please contact me at 908-423-5744

Should you disagree with the conclusions set forth in this letter we respectfully request the opportunity to

confer with you prior to the determination of the Staffs final position

Very truly yours

Legal Director
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Celia Colbert

Celia Colbert

Senior Vice President Secretary and Assistant General Counsel

Merck Co Inc

Merck Dr
Whitehouse Station NJ 08889

Dear Secretary

Attached to this letter is shareholder proposal submitted for inclusion in the

proxy statement for the 2011 annual meeting Also enclosed is letter from

People for the Ethical Treatment of Animals PETA brokerage firm Morgan

Stanley Smith Barney confinriing ownership of 101 shares of Merck Co Inc

common stock most of which was acquired at least one year ago PETA has held

at least $2000 worth of common stock continuously for more than one year and

intends to hold at least this amount through and including the date of the 2011

shareholders meeting

Please contact the undersigned if you need any further information If Merck

Co Inc will attempt to exclude any portion of this proposal under Rule 14a-8

please advise me within 14 days of your receipt of this proposal can be reached

do Stephanie Corrigan at 323-644-7382 ext 24 or via e-mail at

S1eçthanieCpeta.org

Very truly yours

cZ

Susan Hall

Counsel

Enclosures 2011 Shareholder Resolution

Morgan Stanley Smith Barney letter

PTA
PEOPLE FOR ThE EThICAL

TREATMENT OF ANIMALS

50 FRONT ST

NORFOlK VA 23510

757-622-PETA

757-622-04Y FAX
lnfopeLa.org

October 28 2010

Office of the
Secretary

OV 2O1

2898 ROWENA AVE 103
LOS ANGELES CA 90039

32 36 44 -PETA

323-644-2753 FAX

PETA.ORG

Ak lNTERlATlQlAL

TO PROTECTIrI

ThRlffS.FALANIMAt



TRANSPARENCY IN ANIMAL RESEARCH

RESOLVED to promote transparency and minimize the use of animals the Board is

requested to issue an annual report to shareholders disclosing the following

The number and species of all animals used in-house and at contract research

laboratories for explicitly required tests the number and species used in basic research and

development and the Companys plans to phase out animal testing wherever possible

Procedures to ensure compliance with basic animal welfare considerations in-house

and at contract research laboratories including enrichment measures to improve living

conditions for the animals used

Supporting Statement

Product development and testing involve ethical issues relating to animal suffering In 2008

and 2009 our Company experimented on 19579 animals in-house This numbers does not

include mice and rats or animals used for Merck experiments in contract research laboratories

Among others 2674 primates 4444 dogs 5011 rabbits and 3550 guinea pigs were used

11830 of these animals were used in painful experiments and more than 1330 of them were

given no pain relief whatsoever

Animals used in laboratory experiments experience pain fear and stress They spend their

lives in unnatural settings caged and deprived of companionship and subjected to painful

experiments This is reality for animals in laboratories What should not be the norm is the

outright torture of defenseless animals

recent undercover investigation of Merck contract research organization Professional

Laboratory and Research Services Inc shows that Merck has hired laboratory where

animals suffered above and beyond the commissioned tests even though our Companys

policy specifically states that Merck places high value on its animal welfare stewardship

responsibility.2 Documentation and video footage3 from this investigation showed

Sick arid injured animals regularly denied veterinary care

An inadequately
anesthetized dog struggling while an untrained worker extracts his

tooth with pliers

Cats slammed into cages

Cats and dogs sprayed with
pressure hoses

Technicians screaming obscenities at animals while dragging throwing and kicking

them

One worker repeatedly tried to rip out cats nails

p//www.aohis.usda goyLnimal welfare/efoiaJ7O23.shtrnl

htlp/twww.merck.com/cororate-resPonsibilitv/research-medicines-vaccinL

technoogies/animat-researcppoach.html

http//oriin.www.peta.orzJtv/videosJanima-expe rimentationI5996O95O .aspx



Filth and deafening noise

Our company has the ability and the obligation to ensure that no animal suffers from lack of

veterinary care poor housing or outright mistreatment Further Our Company has an ethicaL

and fiscal obligation to ensure that minimum number of animas are used and that the best

science possible is employed in the development of products Given the fact that 92% of

drugs deemed safe and effective when tested in animals fail when tested in humans and that

of the remaining 8% half are later relabeled or withdrawn due to unanticipated severe

adverse effects there is clear scientific imperative for improving how our Companys

products are tested.4

We urge shareholders to vote in favor of this socially and ethically important public policy

proposal

FDA Commissioner http//www.fdaov1NewsEvents/SpeechesfucrnO53 539htm

Recent advances in genomics systems biology and computational biology can do much to

reduce and eventually replace
the use of animals in experiments
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OCT-2820t0 0924 lORGNSTANLEYS1HTH8ARNEY 301 766464 F.001005

9l2 Falle .oad

Suite 123

Poomc MD 20S54

MorganStantey

SmithBarney

October 28 2010

Celia Colbert

Senior Vice President Secretary and Assistant General Counsef

Merck Co Inc

Merck Dr

Whitehouse Station NJ 08889

Re Shareholder Proposal for Inclusion in the 2011 Proxy Material

Dear Secretary

This letter serves as formal confirmation to verify that People for the Ethical Treatment

of Animals is the beneficial owner of 101 shares of Merck Co Inc common stock and

that PETA has continuously held at east $2000.00 in market value or 1% of Merck

Co Inc for at least one year prior to and including the date of this letter

Should you have any questions or require additional information please contact me at

301 765-6484

Sincerely

Mindy Mash

Sr Reg Associate

Morgan Stanley Smith Barney

MotnStI-vSoi I.rtcy LW Mbr SIPC
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Uffce of Corporate Staff Counse Merck Co. Inc

WS 38-45

One Merck Drive

PD Box 100

Whitehouse Station NJ 08889-01 00

le 908 423 000

Fax 908 735 1218

VIA OVERNiGHT DELIVERY

November 2010 IYIERCK

Susan Hall

People for the Ethical Treatment of Animals PETA
2898 Rowena Ave 103
Los Angeles CA 90039

Dear Ms Halt

On October 29 2010 we received your letter submitting shareholder proposal for

inclusion in the proxy materials for the 2011 Meeting of Shareholders

On November 2009 the Effective Date Merck Co Inc Old Merck merged

with and into subsidiary of Schering-Plough Corporation Schering-Plough and

Schering-Plough changed its name to Merck Co Inc Merck

Rule 14a-8b promulgated under the U.S Securities Exchange Act of 1934 as

amended requires that you establish your continuous ownership of at least $2000 in

market value or 1% of Merck securities entitled to be voted on your proposal at Mercks

Annual Meeting of Shareholders for at least one year from the date you submitted your

proposal

In order to comply with the rule you must have held Merck stock since the Effective

Date and also must have held Schering-Plough stock from October 29 2009 until the

Effective Date Your letter did not provide information with respect to this requirement

Please provide us with documentation evidencing your continuous ownership of at least

$2000 in market value of Schering-Plough stock pror to the Effective Date for such

period as is necessary to satisfy the one year holding requirement

If you have not satisfied this holding requirement in accordance with Rule 14a-8f

Merck will be entitled to exclude the proposal If you wish to proceed with the proposal

within 14 calendar days of your receipt of this letter you must respond in writing to this

letter and prove your eligibility by submitting either

written statement from the record holder of the securities usually broker or

bank verifying that at the time you submitted the proposal you continuously held

the securities for at least one year or

copy of filed Schedule 130 Schedule 13G Form Form Form or

amendments to those documents or updated forms reflecting your ownership of

shares as of or before the date on which the one-year eligibility period begins and
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your written statement that you have continuously held the required number of

shares for the one-year period as of the date of the statement

Additionally Rule 14a-8c states that each stockholder may submit no more than one

proposal 10 the company for particular stockholders meeting Your submission

appears to include more than one distinct proposal relating to the disclosure of the

number and species of all animals used ii Mercks plans to phase out animal testing

wherever possible iii procedures to ensure compliance with basic animal welfare

considerations and iv measures to improve living conditions for the animals used As

such FETAs submission is required by Rule 14a-8 to be reduced to single proposal

If you wish to proceed within 14 calendar days of your receipt of this letter you must

provide revised proposal meeting the requirements of Rule 14a-8c

Merck reserves the right and may seek to exclude the proposal if in Mercks judgment

the exclusion of such proposal from the proxy materials would be in accordance with

SEC proxy rules

For your convenience have enclosed copy of SEC Rule 14a-8 in its entirety If you

should have any questions you may contact me at 908 423-5744 Please direct all

further correspondence regarding this matter to my attention

Very truly yours

imy
gal Director
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Ceia Colbert

Attached to this letter is shareholder proposal submitted for inclusion in the

proxy statement for the 2011 annual meeting Also enclosed is letter from

People for the Ethical Treatment of Animals PETA brokerage firm Morgan

Stanley Smith Barney confirming ownership of 101 shares of Merck Co Inc

common stock most of which was acquired at least one year ago PETA has held

at least 2000 worth of common stock continuously for more than one year and

intends to hold at least this amount through and including the date of the 2011

shareholders meeting

Please contact the trndersigned if you need any further information If Merck

Co Inc will attempt to exclude any portion of this proposal under Rule 14a-8

please advise me within 14 days of your receipt of this proposal can be reached

do Stephanie Corrigan at 323-644-7382 ext 24 or via e-niail at

StephanieCpeta.og

Very tniy yours

C7

Susan Ball

Counsel

Enclosures 2011 Shareholder Resolution

Morgan Stanley Smith Barney letter

JW

IC

Office of the Secretary

PTA
PEOPLE FOR ThE ETHCL
TREATMENT OF ANIMALS

501 FRONT ST

NORFOLK VA 23510

757.622PETA

757-622-0457 FAX
Inf o@2ta org

2898 ROWENA AVE 1C3
LOS ANGELES CA 9OO3

323-644-PETA

323-644-2753 FAX

October 28 2010 1OV

Celia Coibert

Scnior Vice President Secretary and Assistant General Counsel

Merck Co Inc

Merck Dr
Whitehouse Station NJ 08889

Dear Secretary

ETA ORG



iT28-2OD UJ2 NSTPNLEYP11TIIBRNY 3C1 7646 F.OO1OJ

982 Ells Road

Su I2

Poioznac MD 20S54

MorganStantey

SmithBarney

October 28 2010

Celia Colbert

Senior Vice President Secretary and Assistant General Counsel

Merck Co Inc

Merck Dr

Whitehouse Station NJ 08889

Re Shareholder Proposal for Inclusion in the 2011 Proxy Material

Dear Secretary

This letter serves as formal confirmation to verify that People for the Ethical Treatment

of Animals is the beneficial owner of 101 shares of Merck Co Inc common stock and

that PflTA has continuously held at least 20O0.O0 in market value or 1% of Merck

Co Inc for at least one year prior to and including the date of this letter

Should you have any questions or require additional irifonnation please contact me at

301 765-6484

erel
Mindy Mash

Sr Reg Associate

Morgan Stanley Smith Barney

Morgan Svrdcy Snth Bp.cv tIC SUC



TRANSPARENCY IN ANIMAL RESEARCH

RESOLVED to promote transparency and minimize the use of animals the Board is

requested to issue an annual report to shareholders disclosing the following

The number and species of all animals used in-house and at contract research

laboratories for explicitly required tests the number and species used in basic research and

development and the Companys plans to phase out animal testing wherever possible

Procedures to ensure compliance with basic animal welfare considerations in-house

and at contract research laboratories including enrichment measures to improve living

conditions for the animals used

Supporting Statement

Product development and testing involve ethical issues relating to animal suffering In 2008

and 2009 our Company experimented on 19579 animals in-house This numbers does not

include mice and rats or animals used for Merck experiments in contract research laboratories

Among others 2674 primates 4.444 dogs 5011 rabbits and 3550 guinea pigs were used

11830 of these animals were used in painful experiments and more than 1330 of them were

given no pain relief whatsoever.1

Animals used in laboratory experiments experience pain fear and stress They spend their

lives in unnatural settings caged and deprived of companionship and subjected to painful

experiments This is reality for animals in laboratories What should not be the norm is the

outright torture of defenseless animals

recent undercover investigation of Merck contract research organization Professional

Laboratory and Research Services Inc shows that Merck has hired laboratory where

animals suffered above and beyond the commissioned tests even though our Companys

policy specifically states that Merck places high value on its animal welfare stewardship

responsibility.2 Documentation and video footage3 from this investigation showed

Sick and injured animals regularly denied veterinary care

An inadequately anesthetized dog struggling while an untrained worker extracts his

tooth with pliers

Cats slammed into cages

Cats and dogs sprayed with pressure hoses

Technicians screaming obscenities at animals while dragging throwing and kicking

them

One worker repeatedly tried to rip out cats nails

p/Jwwwaphis.usda.ov/animal welfarelefoial7U23 .shtml

jL/www.merck.com/corporate-responSibilityLterch-mflediCineS-VaciiieS/fleW

technologi es/animal-research/approach_html

.aspx



Filth and deafening noise

Our company has the ability and the obligation to ensure that no animal suffers from lack of

veterinary care poor housing or outright mistreatment Further our Company has an ethical

and fiscal obligation to ensure that minimum number of animals are used and that the best

science possible is employed in the development of products Given the fact that 92% of

drugs deemed safe and effective when tested in animals faii when tested in humans and that

of the remaining 8% half are later relabeled or withdrawn due to unanticipated severe

adverse effects there is clear scientific imperative for improving how our Companys

products are tested.4

We urge shareholders to vote in favor of this socially and ethically important public policy

proposal

FDA Commissioner

Recent advances in genonhics systems biology and computational biology can do much to

reduce and eventually replace the use of animals in experiments



bcc Celia Cobert
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Eric Stern
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November 17 2010

C1ia Colbert

Senior Vice President Serttary and Assistant General Counsel

Merck Co Inc

Merck Dr

Whitehouse Station NJ 088B9

Dear Secretary

Please be advised that shareholder proposal submitted by People tbr the Ethical

Treatment of Animals RETA on October 282010 is hereby withdrawn nunc pr
runc as of that date Accordingly the lettei which rcceivcd from Merck dated

November 91h no longer applicable to the withdrawn resolution

Attadted to this letter is sharcholder proposal submitted for inclusion in the

proxy statement for the 2011 annual meeting Also enclosed is letter from

PEr As brokcragc finn Morgan Stanley SrræthBarney confirming ownership of

101 shares of Merck Co Inc common stock PETA has held at least $200
worth of common stock continuously for more than one year and intends to hold

at least this amount through and including the date of the 201 shareholders

meeting

Please contact the L1ndemigncd if you need any further information II Merck

Co inc will attempt to exciode any portion of this proposal undcr Ruic 14a-8

please advise mc within 14 days of your receipt of this proposal can be reached

at Susan 1-lall do Stephanie Corrigrt 2898 Rowena Ave Suite 103 Los

Angeles CA 90039 by telephone at 323 644-7382 ext 24 Or by e-mail at

Stephen Clpeta.org

Very truly yours

Susan Hall

Counsel

Enclosures 2011 Shareholder Resolution

Morgan Stanley Smith Barney latter

Nc1e2a1a 1526 CFF IE CF THE 5ECRETFY 735

Cla Colbe

7OU

p.a14

PTA
PEOPLE FOR EflRCAL

TREATPWir or ANIMALS

501 FRONt ST

NORFOLK VA 23510

75 7-62 2-PETA

757-822-0457 FAX
stcOpeta.org

2898 ROWENA AVE 103

LOS ANGELES CA 90039

323-644-ETA

323-644-2753 IFAX

PETA.ORG
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TRANSPARENCY IN ANIMAL RSARCH

RESOLVED to promote transparency and minimize thc usc of animals the Board

requested to issuc an annual report to shareholders disclosing the numbers and species of all

animals used in-house arid at contract research laboratories for both explicitly required tests

and in basic research and development

Supporting Statement

Product development and testhtg involve ethical issues relating to animal suering In 2008

and 2009 our Company experimented on 19579 animals in-house This number does ao
include mice and rats or any animals used for Merck experiments in contract research

labotorics Among others 2674 primates 4444 dogs 5.0 rabbits and 3550 guinea pigs

were uscd 11830 of these animals were used in painful experiments
in Merck laboratories

and more than J330 ofthem were given no pain eiefwtiat.soever

Animals used in laboratory cxpcrlmcnrs experience pain car and stress They spend their

lives in unnatural settings caged and deprived of companiorediip and subjected to painful

experiments This is reality for animals In laboratories What should not be the norm is Lhe

outright torture or defenseless animals

recent undercover investigation of Merck contract research organization Professional

Laboratory and ftesearch Services Inc shows that Merck has hired lahoratory where

animals suffered above and beyond the commissioned tests avert though our Companys

policy specifically states that Merck places high value on its animal welfare slcward.ship

ponibility Documentation and video footage3 from this investgation showed

Sick and injured animals regularly denied veterinary care

An inadequately anesthetized dog struggling while an untrained worker extracts hi

tooth with pliers

Cats slammed into cages

Cats and dogs sprayed with pressure hoses

Technicians screaming obscenities at animals while dragging throwing and kicking

them

One wotter repeatedly tried to rip out cats nails

Filth and deafcnmg noise

Our company has the ability and the obligation to ensure that no animal suffers from laek of

veterinary care poor housing or outright mistreatment Further our Company has an ethical

and fiscal obligation to ensure theta minimum number of animals are used and that the best

science possible is employed in the development of products Given the fact that 92% of
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drugs deemed safe und cffetive when tested in animals fail when testod in humans and tha1

of the remaining half are later relabeled or withdrawn due to unanticipated severe

adverse cTe.ts thcre is clear scientific imperative for improving how our Companys

products arc tested.4

We urge sharehokkrs to vote in favor of this socially and ethically important publin policy

proposal

1FLA Ctmmioner
1ecein advances In genomics systems biology and coinputztional biology can do much to

reduce and eventuatl replace the use animals in experiments

T3TL P.04
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Noviber 17 2010

CeUa Cothert

Seiior Vice PresiuL Secrerai and Assistant Geneml Cowsel

MevlcDr
WhItehoue Stalion NJ O889

Re Shareholder Proposal fo tnclusion In the 2011 Proxy Material

Dear Sth
This k.ttcr scrvea formal cciuifirmation to verify that People for the Ethical Treatment

of A1ma1 is the beneficial owner of 101 shares of Merck Co Inc comzwe stock and

that PEFA has continuously bald at least $2OOO.OO fti mact value or 1% uf Mciick

Cc Inc for at lesst one year pticr to and Including the date of this IcUer

Sijoold you have wiy questions or require aiUona1 Infonnation please cona me at

301 765-6484

Sinly

Sr Re Associate

Moan Stanley Smith Barney

MQpSky $.n.O tvy Mnbe tPC

TOTAL P00m
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Standard mutual confidentiality clause

MERCK and SUPPLIER shall keep all INFORMATION of the other party in confidence arid will

not wthout the disclosing partys prior written consent disclose any INFORMATION of the

disclosing party to any person or entity except those officers employees agents or AFFILIATES

of the receiving party who directly require the INFORMATION Each officer employee agent or

AFFILIATE to whom INFORMATION is to be disclosed shall be advised by the receiving party of

the terms of this AGREEMENT and shall be bound by the confidentiality and non-use obligations

herein mjtatis mutandis Both parties shall take all reasonable precautions to prevent

INFORMATION of the other party from being disclosed to any unauthorized person or entity For

the purposes of this AGREEMENT the term AFFILIATE shall mean any corporation or

business entity fifty percent 50% or more of the voting stock or voting equity interests of which

are owned directly or indirectly by such party or any corporation or business entity which

directly or indirectly owns fifty percent 50% or more of the voting stock or voting equity interests

of such party or any corporation or business entity directly or indirectly controlling or under

control of corporation or business entity described in or

Standard definition of Information as used above

MERCK and SUPPLIER agree that any and all information know-how and data proprietary to the

disclosing party whether oral written or graphical that is disclosed or provided by MERCK or its

AFFILIATES to SUPPLIER or by SUPPLIER to MERCK or its AFFILIATES including any

analysis products or conclusions drawn or derived therefrom whether labeled as

confidentialproprietary or that may be derived from or related to any visits by personnel of one

party to the location of the other or that may be otherwise known to one party through its visits or

contacts with the other hereinafter individually and collectively referred to as INFORMATION
shall be disclosed and used by the parties subject to the terms and conditions set forth in this

AGREEMENT
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Registration number 22-R-0030 December 2008

Summary of exceptions to the regulations and standards

One exception to the canine exercise program is to be reported Eight dogs used

in radioisotope labeled drug metabolism studies have been housed in special

canine metabolism kennels in order to ensure safe and accurate collection of

excreta for metabolite analys The housing provides 100% of the required floor

space but less than the required space for exercise The period of time in this

housing varies with the test compound study and excretion rates The studies

lasted between 4-18 days with an average of liftle over days Positive

human interaction has been greatly increased during this period The protocol

for these studies which includes this exception was approved by the IACUC

General Column Justification Statement

One hundred and ninety hamsters developed acute terminal complications nr

were humanely euthanized on IACUC aDproved study to determine the bX4

b4 of novel b4 against specific b4
The use of pain relief and supportive care alter the results of study so they can

not be used The animals are closely monitored and those animals with

significant health issues were humanely euthanized

Twenty-seven guinea pigs experienced lethargy ruffled fur and decreased

appetite for 24-72 hours after 1P injection of compound for an IACUC approved

procedure General Safety Test as described in 21 CFR 610.11 This is

general safety test required for release of biologic product and administration of

analgesic agents would compromise evaluation of the test results The guinea

pigs were monitored closely to see if the clinical signs would resolve The

expected clinical signs resolved within the 24-72 hour time period

Four hundred and eight guinea pigs are infected with virus and develop clinical

signs of infections The studies are for the development of vaccines against this

infectious agent The signs can range from minor to severe The animals are all

closely monitored and those that develop severe complications are humanely

euthanized Analgesics are not used because they have profound affect on the

outcomes of the studies

Fourteen guinea pigs were part of several studies examining bX4

to b4 Blood was collected under general anesthesia usina the b4

b4 The serum was examined to determine b4 and in

some cases functional in-vitro assays The technique is only performed by

trained veterinary technicians Subsequent to this procedure and alter the

effects of procedure-related anesthesia had worn off sudden death appeared to

have occurred in the absence of signs Only very small percentage of these



NOV 2008

procedures were associated with this complication and the death is usually due

to internal hemorrhage often inducing cardiac tamponade Due to the lack of

signs and sudden death analgesics could not be administered

Two rabbits developed acute terminal complications while or IACUC approved

developmental toxicity study The unexpectedly acute nature of the event made

medical intervention not possible The design of this study is based on

requirements of worldwide regulatory agencies IICH S5R2 also published in

Federal Register Vol 58 No 183 Sept 22 1994 pg 48746-48752 All animals

are observed frequently and animals that are moribund or that display physical

signs indicating pain or significant medical Issues are humanely euthanized

Sixteen rhhits develnoed acute terminal complications while on IACUC

approved o4 is needed to

induce an may lead to

significant medical condition Animals tnat appear to aeveloping such medical

conditions are humanely euthanized however in some cases the only sians may

be very acute The adverse events were related to

conditions and analgesics treatment was not medically appropriate

Fourteen dogs and Rhesus non-human primates on an IACUC approved study

developed significant medical complications The studies examine if there are

toxicities associated with test compounds as well as their toxicokinetic profiles

The studies were conducted in accordance to FDA regulations as published in

the Federal Register Vol 59 No183 September 1994 pages 48746 to 48752 and

ICH guidance documenis 54A and S3A The animals were closely monitored

during the study by veterinary and research staff Medical intervention would

have confounded the study data so instead the eleven dogs were humanely

euthanized based on predetermined end-points of weight loss Three dogs and

four Rhesus developed acute terminal complications Extensive post mortem

analysis was preformed to determine the effects of novel compounds

Fourteen doos on an IACUC aDproved b4
minor gastro-intestinal tract disturbances

diarrhea and occasional vomiting The dogs were examined by the veterinary

staff and analgesics were not administered due to transitory nature of condition

which soon resolved The unexpected side effects appear to be related to

class of study compounds arid lowering the test doses addressed the condition

for future studies

Two cynomolgus non-human primates develoDed acute terminal complication

while on an IACUC aoDroved X4
The acuteness of the event ci riot allow time br

medical intervention lie studies were conducted to support preparation of

Investigational New Drug applications as required by the United States Food

and Drug Administration Regulations 21 CER 312.33
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Summary of exceptions to the regulations and standards

Two exceptions to the canine exerci as

follows One dog was involved in study

and was housed in special in order to ensure safe and

accurate collection of exeretal
--

The housing provided 100%

of the required floor space but less ti the required space for exercise The

study lasted approximately 15 days The second exercise program exemption was
for housing of the canine in unit that provided 100% of the required floor space
but less than the required space for exercise The second exercise program

exemption was for housing of the canine in unit that provided 100% of the

required floor space but less than the required space for exercise The model

required reduced activity during the

The animal had unencumbered

movement in theliousing unit aunng me event trat involved one dog for days
Positive human interaction was greatly increased during this period The protocols

for this study which includes these exceptions were approved by the IACUC and

were followed by the study personnel

Two exceptions reported in this summary are related studies that required extended

time periods in the same housing unit beyond the standard tv weeks for complete

sanitization Please note that normal dajyleaning and sanization did occur One

study involving 23 dogs required

that required that they stay in their kennel for up to 3-4 weeks The kennel size was

greater or equal to 200% of their required space The other study involved 36

rhesus non-human primates on sleep study and their cages were instrumented

with monitoring devices as well as interactive touch screens for cognitive

testing for the rhesus The studies took mirmum of 2-3 weeks and additional

days were needed to affix and then remove the devices and screens from

the cages before the cages could be changed

General Column Justification Statement

Two hundred and sixty-nine hamsters developed acute terminal complications or

were humanely euthanized in an IACUC-approved study to determine the protective

elfectof The

use of pain relief and supportive care would alter the results of study therefore they

mare in this su



were not used The animals are closely monitored and those animals with

significant health issues were humanely euthanized

Twenty-nine hamsters on an lACtiC-approved study of

developed significant and unexpected clinical signs following administration of an

experimental compound The clinical event was acute The hamsters were either

humanely euthanized or expired on study The suddenness and seventy of illness

did not allow time for consideration of medical intervention

Two hundred and seven y-two guinea pigs were

The studies are for

igns can range from_________
The animals are all closely mc .... .-..

...ations are humanely euthanized Analgesics are not used

because they have profound affect on the outcomes of the studies

pigs that were part of

expired Blood was collectecL

The serum was examined -- ..j iii

some cases functional in-vitro assays The technique is only peiormed by trained

veterinary tethnicians Subsequent to this procedure and after the effects of

procedure-related anesthesia had worn off sudden death appeared to have

occurred in the absence of signs Only very small percentage of these procedures

were associated with this complication and the death was usually due to internal

hemorrhage often inducing cardiac taniponade Due to the lack of signs and sudden

death no medical intervention could not be administered

Nine rabbits developed acute terminal renal complications on an LACtiC-approved

study that involved the The

were lowered and no further problems were notd in oth rabbits The acute nature

of illness prevented any medical intervention

physical signs indicatng

pain or significant medical issues are humanely euthanized

terminal complications while in IACUC-approved

is needed to induce an

but in few cases the may lead to significant

___________ Animals that appear to be developing such medical conditions are

humanely eutianized however in some cases their no clinical signs before sudden

death The adverse events were reated to

acute terminal complications while in an IACUC-approved

study The tedtyute nf the -nt made



and analgesics Ireatment was not medically appropriate

brig term studies to be better tolerated

Twenty-seven dogs and one Rhesus nor-human primate in IACLJC-approved

studies developed significant medical complications The studies examined if there

are __________________-
with test compounds as wet as their

The studies were conducted in accordance with FDA regulations as published tn the

The anirnals were closely monitored during the

study by veterinary and research staff Medical intervention would have confounded

the study data arid the twenty doqs were humanely euthanized based on

predetermined end-points Seven dogs and rhesus developed

acute terminal complications betore intervention with euthanasia could occur

One Rhesus non-human primate developed an

Please note that prior to this study the compound did not appear to

have issues in various in-vitro assays Pain medcations

were withheld for the complete analysis including possible reversibility of the event

without interference

Studies and is approved by the ACUC

One canine on an ACUC approved study for exploring new methods of treating

health checjc to have developed malaise and

The was not reversible and the

.._ea based on end point criteria established in the


