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UNITED STATES
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WASHINGTON, D.C. 20549-4561

DMVISION OF ;
CORPORATION FINANCE

11005914
Andrea Utecht , OS2 e
Vice President, General Counsel and Secretary Act: i
FMC Corporation 58 g Section:
© 1735 Market Street A Rule:
Philadelphia, PA 19103 Public
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Re:  FMC Corporation
Incoming letter dated December 29, 2010

Dear Ms. Utecht:

This is in response to your letters dated December 29, 2010 and
February 4, 2011 concerning the shareholder proposal submitted to FMC by
David Brook. We also have received letters from the proponent dated January 24, 2011
and February 8, 2011. Our response is attached to the enclosed photocopy of your
correspondence. By doing this, we avoid having to recite or summarize the facts set forth
in the correspondence. Copies of all of the correspondence also will be provided to the
proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder
proposals.

Sincerely,

‘Gregory S. Belliston
Special Counsel

Enclosures

ce: David Brook

STEISMA & OMB Memorandum M-07-16"
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- 76/



February 25, 2011

Response of the Office of Chief Counsel
Division of Corporation Finance

Re: FMC Corporation
Incoming letter dated December 29, 2010

The proposal requests the board to establish a product stewardship program that
includes the elements set forth in the proposal.

There appears to be some basis for your view that FMC may exclude the proposal
under rule 14a-8(i)(7), as relating to FMC’s ordinary business operations. In this regard,
we note that the proposal relates to the products offered for sale by the company and that
it does not focus on a significant social policy issue. Accordingly, we will not
recommend enforcement action to the Commission if FMC omits the proposal from its
proxy materials in reliance on rule 14a-8(1)(7). In reaching this position, we have not
found it necessary to address the alternative bases for omission upon which FMC relies.

Sincerely,

Carmen Moncada-Terry
Special Counsel



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

- . The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to-aid those who must comply with the rule by offering informal advice and suggestions
_ and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of .
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
~ of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

o It is important to note that the staff’s and Commission’s no-action responses to

. Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
-determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have against
the company in court, should the management omit the proposal from the company’s proxy
material.



David Brook

***FISMA & OMB Memorandum M-07-16***

Sent Via Email and U.S. Mail
February §, 2011

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

100 F. Street, N.E.

Washington, D.C. 20549

Re:  Shareholder Proposal by David Brook
Response to FMC’s Second Letter, dated February 4, 2011

Dear Sir/Madam:

I am writing in response to the second submittal by FMC, dated February 4, 2011, as it
relates to the shareholder proposal submitted by David Brook (“Brook Proposal.”) FMC has
submitted a new twenty page letter with hundreds of pages of new documents all focused on
trying to show that it has substantially implemented the components of the Brook Proposal. Iam
sure that after the submittal of all of this information you can make one very important
conclusion, that the issues relating to Furadan and other FMC pesticides are complicated. I think
what shouldn’t be complicated is the conclusion which the SEC should now be in a position to
make.

Stripped to its basics: FMC claims that it has substantially implemented the Brook
Proposal. Here’s the problem with that statement. First, FMC once again has provided a lengthy
letter with all sorts of assertions and claims about doing this and that, but once again it has not
provided much of anything to show its actual documentation of a stewardship program which is
in any way remotely connected to the components of what the Brook Proposal is seeking to
establish. Yes, there is no doubt that FMC is operating in the world’s commerce, and that it is
involved with the normal issues associated with its business operations. This, however has no
direct correlation to the nature and substance presented within the Brook Proposal. '

Here is why FMC has not substantially implemented the Brook Proposal:

» The Brook Proposal calls for the production of an annual report for all identified
product misuse. FMC has never prepared an annual report to document all
product misuse, it has identified Furadan is being misused, but, with no annual
reporting.

e The Brook Proposal calls for product withdrawals when there is documented
misuse. FMC has never allowed for the establishment of any programs to
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document misuse, so its actions are at best ad hoc, which is not demonstrative of
proper and/or substantial implementation.

* The Brook Proposal would document misuse and propose changes to prevent
further misuse. FMC has never prepared recommendations on changes to it
products or practices to control misuse.

» The Brook Proposal calls for an independent scientific advisory panel to prepare
these reports. FMC has never retained an independent third party to gather and
prepare any reports such as these.

» The Brook Proposal goes beyond simple stewardship concepts and attempts to put
in place broader solutions to misuse issues, like funding programs to prevent loss
of wildlife and licensing applicators. FMC has no such programs and has
expressed no interest in exploring these issues, thus no implementation, let alone
substantial. ’

« The Brook Proposal calls upon FMC to establish a human equality declaration as
part of its Corporate Responsibility Principles. FMC has never adopted any such
policy.

In short, FMC cannot claim that it has substantially implemented the Brook Proposal,
because it has not. FMC’s recent submission with its hundreds of pages of exhibits actually
provides nothing to bolster FMC’s claims that it has substantially implemented a comprehensive
stewardship program, as requested in the Brook Proposal. “There is not one document in the form
of a policy or procedure or guidance or memorandum attached to buttress FMC’s claims. The
information in these papers does address some issues of product misuse, but it does not even
come close to demonstrating that FMC has implemented, let alone substantially implemented the
Brook Proposal. FMC has failed to demonstrate how it translates its claims of having policies
‘and procedures in place, when once again it is making claims that it is asking the SEC to accept,
without providing any physical evidence to support those claims.

An Alternate Analysis:

Second, let’s examine this issue slightly differently. If FMC has, as it says, substantially
implemented the Brook Proposal, then why doesn’t it simply agree to formally adopt it right
now? The Corporate Secretary/General Counsel/Vice President seems to be agreeing with every
component of the Brook Proposal as being valid and appropriate and the company seems to be
saying that it embraces all of the principles embodied in the Brook Proposal. So, why not save
all of the time of the SEC and the shareholders and ask FMC to simply put their proverbial
money where their mouth is and agree to adopt the Brook Proposal right now? '

The answer to this question is that if FMC had substantially implemented the Brook
Proposal, then its Officers and attorneys wouldn’t be fighting so hard to keep it from reaching
the shareholders, and why is that? That is because the Brook Proposal is not something that
FMC has substantially implemented and because it suits FMC to avoid this issue and to avoid
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any accountability as to Furadan or any other pesticides that it manufactures. FMC can talk
about stewardship and human rights, but it does not want be held accountable for the fact that it
has never seen fit to devote the resources necessary to adequately protect humans and wildlife
from the deadly consequences of exposure to its products. The components of the Brook
Proposal, if discussed and adopted by the shareholders will begin to change that corporate
intransigence.

The SEC can play a critical role in changing the dynamics at FMC by allowing the Brook
Proposal to see the light of day and reach the shareholders for what will be a lively debate. The
Rules of the SEC encourage this dialogue. I believe that a thorough review of the Brook
Proposal, the arguments of FMC and the arguments presented in support of the Brook Proposal,
shows there is ample legal support for the SEC to allow this proposal to be included in the 2011
FMC Annual Proxy Statement.

Thank you for your interest, patience and willingness to keep an open mind towards new
ideas and ways that all corporations can better serve the needs of their shareholders and the
world that we all live in.

Respectfully Submitted,

s e

David Brook

Cc: Ms. Andrea Utecht, General Counsel FMC (sent via email)



FMC Corporation
1735 Market Street
Philadelphia, PA 19103

215.299.6000 Phone

www.fme.com

Via Federal Express and PDF Email
February 4, 2011

Office of the Chief Counsel

Division of Corporation Finance

U.S. Securities and Exchange Commission
100 F. Street, N.E.

Washington D.C. 20549

Re: FMC Corporation
Shareholder Proposal of David Brook
Securities Exchange Act of 1934 — Rule 14a-8

Ladies and Gentlemen;

This letter is in response to the letter (the “Response Letter”) to the staff of
the Division of Corporate Finance (the “Staff’) of the Securities and Exchange
Commission (the “Commission”) dated January 24, 2011 from Mr. David Brook (the
“Proponent”). The Response Letter is in response to the letter (the “No-Action Request”)
from FMC Corporation (the “Company”) to the Staff dated December 29, 2010, pursuant to
which the Company requested that the Staff confirm that it will not recommend any
enforcement action if, in reliance on Rule 14a-8 under the Securities Exchange Act of
1934, as amended (the “Exchange Act”), the Company excludes the shareholder proposal
(the “Proposal”) submitted by the Proponent from its proxy statement and form of proxy
(the “2011 Proxy Materials™) for its 2011 Annual Meeting of the Shareholders (the “2011

Annual Meeting”).

While the Company feels that its arguments to exclude the Proposal on the
basis of Rule 14a-8(i)(3) and Rule 14a-8(i)(7) are compelling and sufficient enough to
justify exclusion, the Company would like to supplement its argument that the Proposal
may be excluded under Rule 14a-8(i)(10) with additional written evidence of the policies,
practices and procedures that will clearly demonstrate the Company has implemented the
essential objectives of the Proposal.

INTRODUCTORY STATEMENT

In evaluating the No-Action Request, in light of the Proposal and the
Proponent’s supporting documents, it is critical to keep in mind that the issue at hand is not
~whether the Company’s products or generic or counterfeit products simulating the
" Company’s products are being misused to poison wildlife. Rather, the issue at hand is
whether/ the Company has in place a product stewardship program for its Agricultural

+MC
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Product Group (“APG”) that has “substantially implemented” the Proposal within the
meaning of Rule 14a-8(1)(10), or whether the Proposal and the accompanying Supporting
Statement are materially false and misleading within the meaning of Rule 14a-8(1)(3), or
whether the Proposal deals with matters relating to the Company’s ordinary business
operations within the meaning of Rule 14a-8(i)(7).

The Company recognizes that some poisonings are taking place in Africa by
some desperate farmers as revenge for attacks by lions on their livestock, and in other cases
by illegal poachers. The Company is by no means unsympathetic to this loss of life. These
illegal killings of wildlife are very regrettable, and the Company is eager to see them come
to a swift end. Nevertheless, the Company has demonstrated in its No-Action Request, and
demonstrates further in this letter, that these unfortunate killings are being done almost
entirely with pesticide products that are not manufactured or distributed by FMC
Corporation or any of its subsidiaries, affiliates or business partners.' Third party use of
another manufacturer’s products for illegal purposes certainly cannot be held up as
evidence that the Company’s Stewardship Program is lacking in any respect. Furthermore,
although some rogue purchasers of the Company’s products may in fact be misusing the
Company’s products for illegal purposes, it must be acknowledged that almost any
agricultural or other chemical product is capable of being illegally misused for an improper
purpose if desired. In that light, the Company has processes and policies in place to
minimize the chances of such misuse and to ensure that the highest standards of public
health and safety are achieved in all aspects of the Company’s operations, and such
processes and policies comprise the Company’s stewardship program (the “Stewardship

Program”).

APPLICABLE LEGAL PRINCIPLES

The Proponent, in his Response Letter, argues that “it is insightful and
telling to observe that that [sic] FMC has stated that it believes that it has substantially
implemented the ‘objectives’ sought by the proposal, it does not state that it has
implemented the proposal,” see Response Letter, pg. 10. The Proponent argues that the
language of 14a-8(i)(10) reads “‘substantially implemented the proposal,” not its
objectives.” See Response Letter at n. 27. By insinuating that the Company must
implement the Proposal exactly as it has been presented by the Proponent in order for the
Company to properly exclude the Proposal under Rule 14a-8(i)(10), the Proponent
misstates the Staff’s published interpretation of Rule 14a-8(i)(10).

The Commission stated in 1976 that the predecessor to Rule 14a-8(i)(10)
was “designed to avoid the possibility of shareholders having to consider matters which
have already been favorably acted upon by the management....” Exchange Act Release No.

! Crop Life International, a global industry organization committed to supporting sustainable agriculture,
has estimated that on the order of 40% of all pesticides used in Kenya is counterfeit.
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12598 (July 7, 1976). When a company can demonstrate that it already has taken actions to
address each element of a shareholder proposal, the Staff has concurred that the proposal
has been “substantially implemented” and may be excluded as moot. See e.g. Exxon Mobil
Corp. (avail. Jan. 24, 2001); The Gap, Inc. (avail. Mar. 8, 1996); Nordstrom, Inc. (avail.
Feb. 8, 1995). Moreover, a proposal need not be “fully effected” by the company in order
to be excluded as substantially implemented. See Exchange Act Release No. 40018 at n.30
(May 21, 1998); see also Exchange Act Release No. 20091 at ILE.6. (Aug. 16, 1983).
Instead, the Staff has noted that “a determination that the [clompany has substantially
implemented the proposal depends upon whether [the company’s] particular policies,
practices and procedures compare favorably with the guidelines of the proposal.” Texaco,
Inc. (avail. Mar. 28, 1991). In other words, substantial implementation under Rule 14a-
8(i)(10) requires that 2 company’s actions satisfactorily address the underlying concerns of
the proposal and that the essential objectives of the proposal have been addressed. See e.g.
Anheiser-Busch Cos., Inc. (avail. Jan. 17, 2007); ConAgra Foods, Inc. (avail. Jul. 3, 2006);
Johnson & Johnson (avail. Feb. 17, 2006); The Talbots, Inc. (avail. Apr. 5, 2002); Masco
Corp. (avail. Mar. 29, 1999).

As noted above, the Commission’s statements and Staff precedent confirm
that the standard for exclusion under Rule 14a-8(i)(10 is that a shareholder proposal be
substantially implemented, not fully effected in all its particulars. In other words, Rule
14a-8(i)(10) permits exclusion of a shareholder proposal when a company has implemented
the essential objectives of the proposal, even when the manner by which a company
implements the proposal does not correspond precisely to each of the actions sought by the
shareholder proponent. See Exchange Act Release No. 20091 (Aug. 16, 1983); see also
Honeywell Int'l Inc. (avail. Jan. 31, 2007); Sun Microsystems, Inc. (avail. Sept. 12, 2006);
General Motors Corp. (avail. Apr. 5, 2006); Tiffany & Co. (avail. Mar. 14, 2006); The
Boeing Co. (avail. Mar. 9, 2005); The Home Depot, Inc. (avail. Mar. 7, 2005) (each
allowing exclusion under Rule 14a-8(i)(10) of a shareholder proposal requesting that any
future poison pill be put to a shareholder vote “as soon as possible” or “within 4-months”
where the company had a poison pill policy in place that required a shareholder vote on any
future poison pill within one year). See also Schering-Plough Corp. (avail. Feb. 2, 2006);
Northrop Grumman Corp. (avail. Mar. 22, 2005); Southwest Airlines Co. (avail. Feb. 10,
2005) (each permitting exclusion of a shareholder proposal seeking declassification of the
company’s board of directors “in the most expeditious manner possible” when the
company planned to phase in declassification of the board of directors such that the
directors were elected to one-year terms as their current terms expired).

In his “Brief Answer,” the Proponent summarizes his argument that the
Company has not substantially implemented the Proposal because the Company “has not
adopted policies or procedures that it has disclosed or taken sufficient actions to address the
concerns raised in the proposal,” and that “FMC has no policy on human equality, so
factually there can be no implementation whatsoever.” See Response Letter, pg. 9.
Contrary to these assertions, the Company has, in fact, adopted written policies and
procedures that clearly demonstrate the Company’s continued and unwavering dedication
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to its Stewardship Program, and that the Stewardship Program is designed to address both
identified and alleged incidents involving any of the products of the Company’s
Agricultural Products Group (“APG”), including, but not limited to, Furadan. Moreover,
. the Company can demonstrate that its practices and procedures with respect to the sale of
its APG products supplement its adherence to written policies, and that, accordingly, the
essential objectives of the Proponent’s “human equality” declaration have also been
substantially implemented.

ANALYSIS

I. The Company’s Policies, Practices and Procedures Compare Favorably with the
Guidelines of the Proposal and Demonstrate that the Company has Substantially

Implemented the Essential Objectives of the Proposal

The Proponent asserts that “the lack of any documentation, other than the
word ‘stewardship’ overwhelmingly demonstrates that in practice FMC has not, as a
corporation, committed to any real product stewardship program.” See Response Letter,
pg. 2. Despite these claims, the Company has ample documentation to support that its
Stewardship Program has been “institutionalized” with written goals and objectives;
product life cycle analysis questionnaires; comprehensive internal and independent product
audits; internal and external product surveys; Adverse Effect (“AE”) system reporting; a
Global Product Stewardship Manager for APG who facilitates dialogue among APG
employees, its customers, foreign governmental organizations and non-governmental
organizations; and a Sustainability Council that issues written recommendations to the
Company’s senior executive management. Moreover, the Company’s stewardship efforts
and AE reports are communicated to, and reviewed by, the Company’s Chief Executive
Officer and senior executive management on an annual basis, thus establishing their direct
involvement, and potential for implementing modifications to, the Company’s Stewardship
Program.

A. The Company’s Product Stewardship Program is Institutionalized by
Written Goals and Objectives and Features Direct Involvement by the Company’s
Senior Executive Management

Despite the Proponent’s unfounded assertion that “it has become apparent
that FMC has not institutionalized through the adoption of policies or procedures any
product stewardship program,” see Response Letter, pg. 2, the Company’s Stewardship
Program is in fact “institutionalized” through a document outlining its goals and objectives
and this document, for practical purposes, functions as a mission statement (the “Mission
Statement™). The Mission Statement is attached hereto as Exhibit A, and its existence, in
combination with the rest of the documents referred to below, demonstrate that the
Company’s Stewardship Program is endorsed by senior executive management.




U.S. Securities and Exchange Commission
Page 5
February 4, 2011

The Company devotes substantial resources and management attention to its
Stewardshlp Program, which is summarized on the Company’s web site at:
http://www.fmc.com/corporateresponsibility/HealthSatetyEnvironment/ProductStewardshi
p.aspx. In a related manner, public health and safety are major concems of the Company.
See: http://www.myfmc.com/corporate/safety/Pages/default.aspx.? The stewardship
principles listed on these Company web pages are institutionalized through the daily
practices of the Company’s employees and are inherent in every phase of the Company’s
operations, from product development, to manufacturing, operations, delivery to our
customers, and product use. Contrary to the Proponent’s assertion that the Company’s
Stewardship Program is limited in focus to internal employee safety, see Response Letter,
pg. 15, the Company’s stewardship efforts are in fact equally directed to the Company’s
distributors, customers, retailers, growers, and the communities in which the Company
operates. As just one example of many, see Exhibit C to our No-Action Request, entitled
_“Environmental Stewardship Guidelines.” This pamphlet is addressed to users of our APG
products, advising on how to avoid misuse of the products, advising as to the use of the
products in accordance with label directions, warning against the use of products for illegal
predatory baiting, and advising distributors and retailers how to spot a purchaser who may
be attempting to purchase a product for illegal baiting purposes. The importance of
stewardship principles is emphasized by the Company’s senior executive officers, who
direct and oversee the Stewardship Program.

The Proponent repeatedly expresses his concern that “{w]ithout the direct
involvement of the Board and the Senior Executive Officers, it is hard to imagine that FMC
can claim that any program exists.” In addition to their its endorsement of the Mission
Statement, the Company’s senior executive management is directly involved in the
Company’s Stewardship Program. Every year, APG, which is heavily involved in
implementing the Company’s Stewardship Program in that business segment, as discussed
in more detail below, presents a comprehensive annual stewardship report to the
Company’s Chief Executive Officer and senior executive management (the “Annual
Report”). Each other business segment of the Company does the same. The Annual
Report, which is presented in written form and explained in detail in a meeting of senior
APG personnel with the Company’s Chief Executive Officer and the senior management
team, presents the material aspects of the Company’s stewardship efforts implemented
through the Company’s Stewardship Program throughout the previous year. Moreover, the
Annual Report dedicates substantial attention to the Company’s AE data collection and
reporting process, enumerating the AE reports concerning each APG product received in
the prior year. The Annual Report facilitates a direct communication between the
Company’s senior executive management and senior APG management, which implements
the Company’s Stewardship Program for its APG products globally. Through this process,
the Company’s executive leadership is able to assess the status and progress of APG’s

% This compares favorably with the Environmental Health & Safety initiative of Dow Chemical Company,
the company that the Proponent holds out as the gold standard for meeting the “substantially implemented”
requirements of Rule 14a-8(i)(10) in the stewardship arena.
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stewardship efforts and, as necessary or appropriate, to implement changes to the
Company’s Stewardship Program. As much of the Annual Report contains sensitive
confidential and proprietary information, the Company cannot make public the entire
Report, but an excerpt from the most recent Annual Report is attached hereto as Exhibit B,
and the Company undertakes to make additional portions of the Annual Report available to
the Staff upon request, subject to confidential treatment.

Upon the guidance and direction of the Company’s executive leadership,
APG implements changes to the Stewardship Program directly through communication to
its employees. Attached hereto as Exhibit C is a communication from the head of APG,
who is also a senior executive officer of the Company, to all 1500 APG employees. This
communication reinforces the Company’s commitment to AE reporting and, significantly,
includes a reference to the importance of AE reporting relating to information obtained
outside of the United States, which goes above and beyond the requirements of the U.S.
Federal Insecticide, Fungicide and Rodenticide Act (“FIFRA”). While the Proponent
asserts that the Company’s reporting of AEs to the United States Environmental Protection
Agency (“USEPA”) is “not voluntary..., so that can’t be called FMC’s [stewardship]
program,” see Response Letter, pg. 13, this communication demonstrates that the Company
is committed to more than just FIFRA’s reporting requirements.’

The Mission Statement, the Annual Report and the types of communications
detailed above demonstrate that the Company has institutionalized its Stewardship Program
with direct involvement and meaningful participation from its senior leadership.
Accordingly, it simply cannot be said, as the Proponent asserts, that the Company has not
“presented a single written policy or procedure as to how its... ‘stewardship’ program is
implemented.” See Response Letter, pp. 1-2. Instead, the Company’s efforts in this regard
clearly demonstrate that the Company has substantially implemented the Proposal.

B. As Part of its Product Stewardship Program, the Company Utilizes Product
Life Cycle Analysis Questionnaires, Comprehensive Internal and Independent
Product Audits and Internal and External Product Surveys to Monitor and Assess
Risks and Safety Issues Associated with its Products

The Proponent asserts that the Company “has no ... policies, procedures,
public participation components, identified systems or processes set up to monitor and
assess risks and teams of employees to monitor product use.” See Response Letter, pg. 12.
In support of this unfounded proposition, the Proponent cites The Dow Chemical Co.
(avail. Mar. 5, 2008) (the “Dow No-Action Letter”) to argue that the type of documentation
submitted by The Dow Chemical Company (“Dow”) would allow “an objective observer to
identify components of its programs which [would confirm] that [the stewardship] program

3 See also Section 1.C below, which describes the Company’s FIFRA & AE Reporting Compliance Manual.
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was real and it had integrated these programs into its daily operations.” See Response
Letter, pg. 10. Specifically, the Proponent cites the following passage:

Under this program, Dow has implemented systems and processes for gvaluating,
monitoring and addressing both the risks associated with, and the societal concerns
raised by, its products, including those that are genetically engineered. These
systems and processes include a “Business Risk Review,” through which Dow
conducts risk evaluations for new and existing products and their applications.
These various reviews address the entire life cycle of a product, starting at the
discovery phase. See Response Letter, pg. 11 (citing The Dow Chemical Co., 200
SEC No-Act. Lexis 301, 42-43).

The Proponent also notes that Dow’s systemic review consisted of a product evaluation by
teams of its own employees using a checklist with 40 questions “to ensure that its products

were properly used.” See Response Letter, pg. 11.

Like Dow, the Company has implemented a written procedure by which all
of its products, including Furadan and other products marketed domestically and
internationally, are meticulously reviewed to address risk and safety concerns, prior to their
introduction into the marketplace. Moreover, while the product evaluation review of Dow
cited by the Proponent purportedly consists of 40 questions, the Company’s Product Life
Cycle Analysis questionnaire (“LCA™) consists of over 100 questions. The Company’s
LCA is attached hereto as Exhibit D. Each completed LCA is analyzed by key managers of
all relevant functional areas within APG, and the product’s future commercialization is
evaluated from a variety of perspectives, including public health and safety. If appropriate,
changes in proposed production methods or raw materials may be indicated, or the product
may be abandoned altogether. The LCA process is not conducted only upon the inception
of a product. Rather, each time a product is changed in any material respect, the LCA is
updated to address the impact of those changes, and the analytical evaluation is repeated in
order to ensure that the product, as modified, meets the same high standards for public
health and safety as when the product was first introduced into the marketplace. The
Company’s use of the LCA for each and every one of its products is an example of a fully-
implemented system and process for evaluating, monitoring and addressing both the risks
associated with, and the societal concerns raised by, its products.

The Company supplements the LCA with a Responsible Care Management
System (“RCMS”) Internal Audit, which is an annual audit involving interviews conducted
with many managerial employees of the APG, the most recent one involving sixteen APG
managers. The RCMS Internal Audit is effected through the RCMS Internal Audit
Checklist, which is a twenty-page document consisting of approximately 100 questions.
The RCMS Internal Audit Checklist is attached hereto as Exhibit E. Whenever an APG
manager responds to a question with either “non-conformance,” which is defined as a
deviation or non-conformity with the RCMS requirements, or “opportunity for
improvement,” which is defined as an isolated deviation from planned arrangements, the



U.S. Securities and Exchange Commission
Page 8
February 4, 2011

response is compiled at the end of the RCMS checklist in the “Summary of Findings”
section and the Company immediately develops remedial actions to address these findings.
As demonstrated by the written policy statement that accompanies the RCMS Internal
Audit, “[fJor all cases where non-conformances with the RCMS have been identified,
corrective actions will be developed,” and “[w]herever possible, corrective action plans
will be developed within 30 days from the date the final audit was issued.” Similar to the
product evaluation questionnaire utilized by Dow, the RCMS Internal Audit is only
implemented for products registered in the United States, including Furadan, but the
remedial effects developed by the Company in response to any non-conformance are
implemented into the Company’s global operations. Finally, these RCMS Internal Audits
are supplemented by an external audit conducted by an independent agency every three
years by Det Norske Veritas Certification, Inc.

In addition to its implementation of the LCA and the RCMS Internal Audit,
the Company conducts a RCMS Employee Survey in order to solicit additional internal
evaluations of the Company’s products. Upon review of employee responses, APG’s
Global Product Stewardship Manager tabulates the results and communicates these results
to the Company’s senior executive management. An action plan is also developed to
address issues identified from the survey.

While the Company’s use of the LCA, the RCMS Internal Audit and the
annual RCMS Employee Survey demonstrates a steadfast commitment to risk and safety
product review based upon internal evaluation, the Company has demonstrated repeated
and continued commitment to soliciting external evaluation in order to strengthen its
review process by implementing a RCMS Customer Survey, which the Company sends to
all of its customers. Upon receipt of customer responses, the Company’s APG Global
Product Stewardship Manager tabulates the results, communicates these results to the
Company’s senior executive management, and develops an action plan to address any .
issues identified in the survey. The RCMS Customer survey is also important because, like’
the Proponent asserts, any credible stewardship program must focus on “the real world, not
... [the Company’s] production facilities,” see Response Letter, pg. 16, and these surveys
are designed to elicit direct, external feedback and evaluation of the Company’s products
from its customers.

The LCA, the RCMS Internal Audit, the RCMS Employee Survey, the
RCMS Customer Survey and the corresponding role played by the Company’s APG Global
Product Stewardship Manager in communicating these audit and survey results to the
Company leadership are examples of the Company’s implementation of systems,
processes, practices and procedures for evaluating, monitoring and addressing both the
risks associated with, and the societal concerns raised by, its products. These measures
taken by the Company demonstrate that the Company has institutionalized efforts to
understand and control the risks and safety issues associated with its products, and that the
data collected by these processes is directly communicated to the Company’s senior
executive management. Accordingly, the Proponent’s assertion that “it has become



U.S. Securities and Exchange Commission
Page 9
February 4, 2011

apparent that FMC has not institutionalized through the adoption of policies or procedures
any product stewardship program” is simply untrue. See Response Letter, pg. 2.

C. The Company’s Global Adverse Effects Reporting System Both Exceeds
the Company’s Legal Reporting Obligations under FIFRA and Facilitates the
Company’s Established Trend Analysis and Corresponding Remedial Efforts

In addition to the LCA, the RCMS Audits and the RCMS Surveys, the
Company’s robust AE reporting system is another example of an institutionalized system
and documented process by which the Company monitors and assesses global risks
associated with its products. This AE reporting system is an important part of the
Company’s Product Stewardship Program and substantially implements the essential
objective of the Proposal that seeks to address all documented product misuses worldwide.
While the Proponent asserts that the Company’s AE Reporting is “not voluntary” because it
is required by federal law, and thus cannot be “called FMC’s [stewardship] program,” see
Response Letter, pg. 13, the Proponent has not provided any support for his proposition
that a company’s efforts to comply with applicable law should disqualify those efforts and
established procedures from comprising part of an effective stewardship program. To the
contrary, the Company respectfully submits that implementation of organizational
procedures and practices to ensure legal compliance is an essential part of any properly
constructed product stewardship program. Furthermore, the Company’s AE Reporting
system (1) is an important component of its Stewardship Program and (2) is global and
therefore exceeds the scope required under FIFRA’s AE reporting requirements.

The Company has institutionalized the AE reporting system in its own
proprietary FIFRA & AE Reporting Compliance Manual (the “Compliance Manual™),
which is 76 pages long and lays out all processes and instructions required to be followed
by the Company’s employees to handle AE process reporting. The Compliance Manual
details the processes and procedures to be carried out with respect to any AE reports
emanating from anywhere domestically and internationally and demonstrates that the
Company’s AE reporting system is indeed global (and therefore exceeds the scope of
FIFRA’s AE reporting requirements, which are limited to the United States). The
- Company’s commitment to collecting data relating to global AEs is also exemplified by
communications like that attached hereto as Exhibit C, and previously discussed, because it
exemplifies a direct instruction from the Company’s senior leadership that AEs arising in
international markets are as important as those arising in the United States.

The Company’s commitment to global AE reporting is further exemplified
by the fact that all of its product labels are printed in the native language of each country in
which the corresponding product is sold. In addition, the Company supplies Material
Safety Data Sheets (“MSDS fact sheets™) with all of its products to provide product users
with a twenty-four hour hotline staffed by independent analysts who are trained to elicit all
necessary and relevant information required to ascertain the nature of any AE and to
facilitate a complete and comprehensive report. In addition, the Company’s distributors
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report any AE of which they become aware. These are just some of the many efforts the
Company has taken to implement and sustain a global AE reporting system that collects
data from all documented product misuses worldwide.

In addition to exceeding the mandate of FIFRA’s AE reporting requirements
by collecting global data concerning product misuse, the Company’s AE reporting system
also collects unsubstantiated AEs involving all APG products, including Furadan, even
when the Company cannot verify that its products were actually involved. The Proponent
has neglected to point out that many alleged “Furadan” poisonings have definitively been
demonstrated, through physical and chemical analyses, not to involve Furadan at all, nor
for that matter any product containing carbofuran (the chemical name of the active
ingredient in Furadan). The Proponent also fails to point out that Furadan’s efficacy and
affordability as a pesticide had made it an invaluable aid to African growers in increasing
crop yields, making Furadan a highly coveted product. After the Company instituted the
buy-back program and voluntarily ceased the authorized sale of Furadan in Kenya effective
May 2008, in Uganda and Tanzania effective May 2009, and in South Africa effective the
end of 2010, counterfeiters in these countries began selling counterfeit blue granular
pesticide to capitalize on this unfulfilled market demand, claiming that it was Furadan
when, in fact, it was not. The Company’s No-Action Request included, as Exhibits A and
B thereto, investigative reports showing that alleged *“Furadan™ poisonings had no
connection, whatsoever, to carbofuran. In addition to counterfeit Furadan being available
in Africa, there are five generic carbofuran-based pesticides registered for sale in Uganda,
so even if a chemical analysis of a poisoned animal shows evidence of carbofuran, this is

not evidence of Furadan.

Despite the fact that many alleged “Furadan” poisonings do not actually
involve carbofuran or indeed the Company’s Furadan-brand carbofuran, the Company’s
AE reporting system collects data related to these unsubstantiated African AEs.
Furthermore, in addition to merely collecting data on these unsubstantiated African AEs,
the Company’s Stewardship Program ftakes action and devotes considerable resources to
investigating these alleged “Furadan” poisonings and implementing remedial action plans
accordingly, and these efforts are more fully explained in Section “D,” below.

Upon collecting the data related to domestic, global and even
unsubstantiated AEs pursuant to the established processes and procedures mentioned
above, the Company generates quarterly reports and submits these reports to the USEPA,
as required under FIFRA. This demonstrates the falsity of the Proponent’s claim that
“FMC has failed to include incident data that it has collected from around the world on
product misuse or other incidents, since this may not be helpful to their arguments that
everything is under control.” See Response Letter, pg. 6. In addition to facilitating the
Company’s reporting obligations under FIFRA, the Company’s AE reporting system
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comprises an important part of the Company’s Stewardship Network because, based on the
reports generated from all data collected through the Company’s AE reporting system, the
Company evaluates possible trends and makes corresponding changes to product
instructions and formulations. This trend analysis is an integral part of the Company’s
Stewardship Program because it presents a fluid and systematic opportunity for the
Company to implement global changes to its product lines based upon “real-time” data. In
addition, the Company’s trend analysis and opportunity for subsequent remedial action
serve to substantially implement what the Proponent insists is “the most important part of
the Brook Proposal,” which (in the Proponent’s words) is the Company’s ability “to
identify trends and other issues and to devote resources to ‘proposing changes’ to prevent
further misuse.” See Response Letter, pg. 16. Both the Annual Reports, discussed above,
and this trend analysis demonstrate that the Company has substantially implemented the
“most important part” of the Proposal, and accordingly, its essential objective.

D. The Company’s Has Developed Constructive Partnerships with Foreign
and Non-Governmental Organizations to Strengthen its Stewardship Program '

The Proponent insists that “the lack of any documentation, other than the
word ‘stewardship’ overwhelmingly demonstrates that in practice FMC has not, as a
corporation, committed to any real product stewardship program,” see Response Letter, pg.
2, but the Company has a surfeit of written documentation that demonstrates the efforts and
actions taken by its Stewardship Network and Sustainability Council. These records (1)
show that the Company indeed has a “real” product stewardship program, (2) provide
additional support for the Company’s claim that it has substantially implemented the
essential objectives of the Proposal because these documents indicate that the Company’s
Stewardship Program works with foreign governments in training and educational
programs, and (3) indicate that the Company actively partners with foreign and non-
governmental organizations to strive to identify and correct product misuse, which is
another essential objective of the Proposal.

One important component of the Stewardship Network, and the Company’s
Stewardship Program, is working with, and providing training to, foreign governmental and
non-governmental organizations. The Company has met with organizations like the Kenya
Wildlife Service, the Maasailand Preservation Trust and WildLife Direct, which are
governmental and non-governmental organizations (“NGOs”) in Africa, to develop a
constructive partnership and to facilitate a dialogue that enables governmental and NGO
officials to implement more effective programs to prevent misuse of chemicals by growers,
and enable the Company to better identify and address safety issues, trends of product
misuse and other risks associated with its products. In addition, these meetings provide the
Company with an opportunity to educate and provide training to its global stakeholders. In
April 2009, the Company met with the three aforementioned organizations, and these
meetings were recorded through meeting minutes, which are attached hereto as Exhibit F
(the “Minutes”). The Minutes demonstrate that the Company dedicates resources to
understanding potential issues associated with its products, to discussing corresponding

.
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remedial strategies with global stakeholders and to developing specific action items to
execute these strategies. The Company’s APG Global Product Stewardship Manager
supplements these efforts by communicating and working with organizations like the
Kenya Wildlife Service to monitor those processes and procedures implemented by the
Company designed to remedy product misuse. An example of such a communication is
attached hereto as Exhibit G.

Although the efforts described above are relatively recent, the Company has
been working with foreign governmental organizations and NGOs to investigate alleged
product misuse and implement preventative measures from as early as 1996. A letter to the
Company from G.N. Paterson dated April 10, 1996 (the “1996 Letter”), minutes
documenting a meeting held on July 24, 1996 with the Kenya Wildlife Service and the
Kenyan National Irrigation Board (the “1996 Minutes”), and an acknowledgment of
registration (the “Acknowledgment”) sent to the Company by the Pest Control Products
Board (the “PCPB”) are attached hereto as Exhibit H (collectively, the “1996 Documents™).
In the 1996 Letter, the Company is being informed of the alleged misuse of Furadan to
poach wild fowl. The 1996 Minutes demonstrate that, within three months, the Company
met with foreign governmental organizations to investigate this alleged product misuse and
to agree on an action plan to correct and prevent further product misuse. Thereafter, in
response to concerns over the alleged poaching activities using Furadan, the Company
voluntarily withdrew registration for the use of Furadan granules on rice in Kenya. The
1996 Documents are important because they demonstrate that the Company’s stewardship
efforts have been a critical part of its business long before Furadan was the subject of 60
Minutes. Moreover, the 1996 Documents exemplify that the Company has been working
with foreign government organizations and NGOs to investigate alleged product misuse
and developing action plans to correct and prevent further misuse for at least 15 years.

E. Since the Cessation of Sales of Furadan into East Africa in 2008, All
Subsequent Alleged Cases of Poisoning of Wildlife with Furadan Appear to Have
Involved Counterfeit Furadan or Other Unrelated Chemical Agents.

In addition to these efforts and despite the Proponent’s assertion that the
Company has “never taken steps to create a pro-active [sic] product stewardship program
which is capable of accurately identifying product misuse,” see Response Letter, pg. 2, the
Company continues to make considerable efforts in working with African governmental
organizations and NGOs to investigate and identify alleged misuse. Nearly all claims of
wildlife poisoning allegedly involving Furadan are devoid of detailed photographs of the
scene, physical samples of the granules of the suspected poisoning agent, or any sample of
the carcass of the poisoned animal, and the lack of these types of evidence hinders reliable
identification of the poisoning agent. In cases where photographic or physical evidence
have been collected, however, the Company has tapped into its constructive partnerships
with NGOs, which are a fundamental component of the Company’s Stewardship Program,
to implement and offer funding for rigorous and reliable testing methods to ascertain
whether Furadan is actually the responsible poisoning agent.
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To reiterate, in most cases where photographic or physical evidence has
been collected, rigorous and reliable testing methods have demonstrated that the agent in
question is actually not Furadan. In a recent case of misidentification of a pesticide alleged
to be “Furadan,” a representative of a non-governmental organization in Kenya purchased a
container of a blue granular pesticide in an agrovet shop in Kampala, suspecting that FMC
had resumed the distribution of Furadan in Uganda. The NGO representative delivered the
container of pesticide to representatives of Defenders of Wildlife, an environmental activist
organization. A sample of the pesticide was made available to the Company, and the
Company was able to demonstrate definitively through physical and chemical testing
(undertaken in the presence of the representatives of Defenders of Wildlife) that the
substance was not, in fact, Furadan. This Ugandan sample was subjected to a dissolution
test, which indicated that the dissolution rates of the dye in the sample varied considerably
from that in Furadan. In addition, the Ugandan sample was analyzed chemically using
mass spectroscopy, which demonstrated definitively that the sample was devoid of
carbofuran. In e-mail correspondence relating to the incident, representatives from
Defenders of Wildlife vouched for the veracity of the Company’s testing, but this
correspondence is also important because it demonstrates the Company’s action plan
related to this incident. The e-mail from the Company’s APG Global Product Stewardship
Manager indicates that, in response to this incident, the Company is, among other actions,
(1) meeting with Defenders of Wildlife to discuss the incident and (2) developing a tiered
approach for assessing samples. As a consequence, the Company is dedicating resources to
investigating and implementing corrective actions for incidents that do not even involve its
own products. This e-mail correspondence, together with photographs of the dissolution
testing, are attached hereto as Exhibit 1.

In addition to this Ugandan incident, detailed photographs of another
recent poisoning allegedly involving “Furadan” in Tanzania were provided to the Company
by a conservationist with the Amboselli Lion Project, which is a collaboration involving
the Kenya Wildlife Service and other organizations. A copy of these photographs, together
with e-mail correspondence with the conservationist, are attached hereto as Exhibit J. In
this e-mail exchange, the conservationist notes that the photograph indicates the poisoning
agent is “obviously Furadan,” but in actuality, the poisoning agent was not Furadan. While
Furadan is regular in size and shape and is spherical, upon closer inspection, the
photograph reveals that the blue granules in the alleged incident are of inconsistent size and
are angular in shape similar to the known counterfeit identified in the Ugandan example
described above. Additionally, this e-mail correspondence shows that the substance in
question was purchased in a container labeled “Furadan,” demonstrating that counterfeiters
are falsely labeling the packaging used to sell their counterfeit product. While this
unfortunate poisoning is recent, and despite the fact that it has been established that the
Company’s products are not even involved, the Company already has instituted an action
plan to work with Defenders of Wildlife to provide training on sample collection and agent
identification. These incidents in Uganda and Tanzania are certainly unfortunate, but they
are also important because they provide additional support to demonstrate that (1) in most
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cases where physical and detailed photographic evidence is collected, reliable physical and
chemical testing indicates that Furadan is not the actual poisoning agent and (2) the
Company’s Stewardship Program is both responsive and dedicating significant resources
to investigating and remedying alleged product misuse, and is actively working with
foreign governmental organizations and NGOs in pursuit of these goals, which is another
example of how the Company’s Stewardship Program is substantially implementing the
essential objectives of the Proposal.

The erroneous conclusion that FMC-brand Furadan was the actual poisoning
agent responsible for animal poisonings is not a recent phenomenon. Attached to the
Response Letter as Exhibit 7 is a letter from Dr. Laurence Frank asserting that Furadan is
being used to kill lions in Kenya. However, Dr. Frank knows quite well that lion poisoning
investigations in which he has been involved and in which he initially asserted the use of
Furadan actually wound up showing, through chemical analyses, not to involve Furadan at
all. Accordingly, his continued assertion that Furadan is being used to kill lions in Kenya
is suspect, at best. Attached hereto as Exhibit K is a letter and e-mail correspondence
between Dr. Frank and the PCPB together with laboratory results certified by the Kenyan
Government Chemist’s Department (the “Strychnine Documents™). In the letter from Dr.
Frank to the PCPB, dated August 13, 2003, Dr. Frank generally states that “the blue
crystals obtained by Mr. Masere as being the pesticide used to poison predators were
identified as Furadan.” See Exhibit K, pg. 3, note 4. Subsequently, in the letter from the
PCPB to Dr. Frank, dated January 27, 2005, the PCPB states that “[t]he results indicate that
strychnine is the poison that was used to poison lions,” and “[i]t is therefore true to say that
contrary to the common belief that carbofuran was being used to kill the lions, strychnine,
which is normally used by Veterinary department to bait dogs[,] is the poison that the
locals use in killing the lions.” See Exhibit K, pp. 5-6. Upon the receipt of this certified
laboratory analysis, Dr. Frank wrote, in an e-mail correspondence dated February 17, 2005,
that the “finding of strychnine in poisoned lions was a critical breakthrough.”® See Exhibit
K, pg. 8. The Strychnine Documents are important, not just because they discredit Dr.
Frank’s assertions concerning the use of Furadan to poison lions in Kenya in support of the
Proposal, but also because they demonstrate that even Dr. Frank, who according to the
Proponent “has been involved with predator biology and conservation issues in Kenya for
over 40 years and ... has authored 79 scientific papers and 10 articles,” see Response
Letter, pg. 14, cannot correctly identify whether carbofuran is the chemical agent
responsible in animal poisonings.

The Frank Affidavit also states that Dr. Frank met with Company
representatives in 2003 and that he informed the Company of Furadan’s role in predator
and waterfow! poisonings, but “FMC took no action until CBS 60 Minutes publicized the
issue in 2009.” See Frank Affidavit, pg. 2. The meeting minutes from this 2003 meeting
(the “2003 Minutes”) and a subsequent letter, dated April 22, 2004 (the “Mead Letter”),

¥ Note that Furadan does not contain any strychnine.
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from the Company to Mr. David Mead, an Honorary Warden with the Kenya Wildlife
Service, are attached hereto as Exhibit L. - The 2003 Minutes are important because they
show that the Company met with foreign governmental organizations and NGOs and
committed to revising its product labeling in order to address the alleged role of the
Company’s products in waterfowl poisonings. As exemplified by the Mead Letter and the
amended Furadan label for use in Kenya, included in Exhibit L, the Company fulfilled its
voluntary commitment to amend the Furadan label. Accordingly, in addition to voluntarily
ceasing the authorized sale of Furadan in Kenya effective May 2008, the Company did, in
fact, take responsive action to alleged product misuse after the 2003 Meeting but prior to
2009. In addition to the Frank Affidavit, a partial listing of other errors and omissions in
the Response Letter is attached hereto as Appendix 1.

Finally, the Proponent includes the statement of Mr. Martin Odino as
Exhibit 8 attached to the Response Letter, to the effect that Furadan is being used to poison
wildlife in Kenya. This statement is grounded entirely upon observations and inference
rather than any physical evidence or empirical laboratory testing (even rudimentary testing)
that would identify, or alternatively rule out, carbofuran as the responsible agent in these
unfortunate and illegal poisonings. Moreover, Mr. Odino’s blog indicates that he is
casually using the trade name “Furadan” generically to refer to any counterfeit blue
granular poisoning agent. In his blog entry dated June 2, 2010 and captioned “‘Ugandan’
Furadan or FMC’s Furadan,” Mr. Odino unwittingly provides all of the evidence necessary
to conclude that the poisoning agent he has identified as being responsible for the killing of
wildlife is not a product manufactured by the Company at all, but is rather a counterfeit
product. In this blog entry, Mr. Odino writes:

“[t]he usual Furadan 5G has granules that are homogeneous, almost perfect
spherical shapes. This ‘new’ Furadan has seemingly sligghtly larger granules that
are heterogeneous in shape-spherical, oblong, polygonal.”

The Company’s authentic product meets the description in Mr. Odino’s first
sentence quoted above — authentic Furadan granules are indeed “homogeneous, almost
perfect spherical shapes.” Accordingly, the poisoning agent he is discussing cannot be the
Company’s product. As is evident from the quoted blog entry, Mr. Odino has decided to
use the word “Furadan” to describe the counterfeit irregular blue granules he has found at
" the scenes of wildlife poisoning, notwithstanding the fact that these granules are clearly not
FMC’s Furadan. Accordingly, one can only presume that the “Furadan” Mr. Odino is
discussing in Exhibit 8 attached to the Response Letter is this same counterfeit product.
Thus, his assertions concerning the Company’s product being involved in the ongoing
poisoning of wildlife in Kenya must be discounted.'®

? See http://stopwildlifepoisoning.wildlifedirect.org/author/martin-odino/, at entry dated June 2, 2010.
' Incidentally, the most recent entry of Mr. Odino’s blog commends the success of the Company’s Furadan

buy-back program and states that “we no longer see the explicit display of Furadan on the shelves in our
: (continued...)




U.S. Securities and Exchange Commission
Page 16
February 4, 2011

F. The Company’s Sustainability Council Generates Written
Recommendations to Senior Executive Management on a Semi-Annual Basis to
Address Product Misuse Worldwide

While the Proponent implies that the Company’s Sustainability Council, an
independent scientific advisory panel, does not prepare annual reports on product misuse,
see Response Letter, pg. 17, the Company respectfully submits that the Sustainability
Council does indeed generate specific recommendations that are provided, in written form,
to the Company’s senior executive management (each, a “Sustainability Report”) on a
periodic basis. The Sustainability Reports contain clear and succinct recommendations to
strengthen the Company’s product stewardship initiatives. The organization of the
Sustainability Council and the dissemination of the Sustainability Reports are additional
examples of Company practices that substantially implement the essential objectives of the
Proposal because they involve a written report generated from recommendations issued by
an independent scientific advisory panel to address and propose changes to prevent further
global product misuse.

II. The Company Has Substantially Implemented the Essential Objectives of the
“Human Equality” Component of the Proposal

The Proponent asserts that the second purpose of his proposal “seeks to have
FMC establish a human equality declaration and policy.” See Response Letter, pg. 8. The
Company’s No-Action Request clearly and succinctly lists the written policies that, in the
aggregate, substantially incorporate the essential objectives of this component of the
Proposal, including the Company’s commitment to the Code of Conduct of the Food and
Agricultural Organization of the United Nations, the American Chemistry Council’s
Responsible Care Guidelines and the Company’s Code of Ethics and Business Conduct.
See No-Action Request, pp. 9-11. In addition, global public health and safety are major
concerns of the Company. See:  http://www.myfmc.com/corporate/safety/
Pages/default.aspx. While these arguments are incorporated herein by reference, the
Company respectfully submits that it has consistently demonstrated a commitment to
human equality by more than just adherence to written policy. As discussed in Section “B”
above, the lessons learned from the Company’s routine periodic RCMS Internal Audits and
RCMS external independent audits are applied through implementation of action plans that
apply globally. In addition, as discussed in Section “C” above, the Company’s AE
reporting and data collection is operated on a global basis, and across all APG products,
wherever sold or distributed..

(continued...)

Kenyan agrovets [which is] an indicator of a job — the buy back — well done. We are strongly hopeful this
move promotes human livelihood & wildlife conservation.” See id. at entry dated November 20, 2010.
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The Company’s practices and procedures, in addition to its policies, have
highlighted its commitment to treat, in the Proponent’s words, “third world people no
differently than Americans as it relates to U.S. pesticide exposure limits,” and this applies
with respect to the Company’s sale of all APG products. :

INCLUSION OF ADDITIONAL CORRESPONDENCE

Finally, the Company would like to inform the Staff that its prior failure to
enclose with its No-Action Request copies of certain correspondence between the
Proponent and the Company was both unintentional and inadvertent. We had not been
made aware of the requirement to do so as set forth in the SLB No. 14 series. We clearly
had no intention to suppress these materials, as our No-Action Request makes reference to
the Proponent’s annotated Proposal in multiple places.'” Fortunately, the Proponent has
supplied the Staff with most of these materials with his Response Letter, so that the Staff
may take those materials into account into consideration in its evaluation of the No-Action
Request and no harm will have occurred as a result of this omission. We have enclosed
herewith, as Exhibit M, a copy of additional e-mail correspondence from the Company to
the Proponent, dated December 22, 2010, which the Proponent failed to supply with his
Response Letter. The e-mail in question demonstrates many of the Company’s stewardship
efforts. We have no reason to believe that the Proponent’s omission of this letter was
anything other than unintentional and inadvertent as well. '

The Company confirms that since December 22, 2010, it has neither sent
nor received any correspondence or other documents to or from the Proponent, other than
copies of the No-Action Request and the Response Letter.

CONCLUSION

While the Company respectfully submits that its arguments to exclude the
Proposal on the basis of Rule 14a-8(i)(3) and Rule 14a-8(i)(7), as detailed in the No-Action
Request (and incorporated by reference herein), are compelling and sufficient enough to
justify exclusion, the Company has supplemented its argument to exclude the Proposal
under Rule 14a-8(i)(10) to provide additional examples and supporting documentation
demonstrating that the Company’s existing practices, policies and procedures have

12 See Exhibits M and N to the No-Action Request, along with the corresponding text on pages 16 and 18
of the No-Action Request, as well as footnote 15 of the No-Action Request and the corresponding text on

page 17.
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substantially implemented the essential objectives of the Proposal. The Commission’s
statements and Staff precedent confirm that the standard for exclusion under Rule 14a-
8(i)(10) is that a shareholder proposal be substantially implemented, not fully effected in all
of its particulars. In other words, Rule 14a-8(i)}(10) permits exclusion of a shareholder
proposal when a company has implemented the essential objectives of a shareholder
proposal, even when the manner by which a company implements the proposal does not
correspond precisely to the actions sought by the shareholder proponent.

The Company’s practices, policies and procedures, in combination with the
supporting documentation provided by the Company, demonstrates that the Company’s
Stewardship Program has been “institutionalized” with written goals and objectives;
product life cycle analysis questionnaires; comprehensive internal and independent product
audits; internal and external product surveys; AE system reports; an APG Global Product
Stewardship Manager who facilitates dialogue among APG employees, its customers,
foreign governmental organizations and non-governmental organizations; and a
Sustainability Council that issues written recommendations to the Company’s senior
executive management. Moreover, the Company’s stewardship efforts and adverse effect
reports are communicated to, and reviewed by, the Company’s Chief Executive Officer and
senior executive management on an annual basis, thus establishing their direct
involvement, and ability to expand, strengthen and effect modifications to, the Company’s
Stewardship Program. Accordingly, the Company does not anticipate that it would
implement a product stewardship program that is materially different from the stewardship
program already guiding the Company’s own extensive actions, even if the Proposal were
to be adopted. Consequently, and for the reasons described both herein and in the No-
Action Request, the Company believes that it has substantially implemented the essential
objectives of the Proposal and that the Proposal may be properly excluded pursuant to Rule
14a-8(i)(10). The Company respectfully requests that the Staff not recommend any
enforcement action if the Company omits the Proposal from the 2011 Proxy Materials.

To facilitate transmission of the Staff’s response to our request, my
facsimile number is (215) 299-6728. If the Company can provide you with any additional
information or answer any questions you may have regarding this subject, please do not
hesitate to call me at (215) 299-6990. Thank you for your consideration of this request.’
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espectfully,

R 2

Vice President, General Counsel and Secretary
FMC Corporation

Enclosures

Cc: Mr. David Brook (w/encl.)
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APPENDIX 1

1. The annotated Proposal provided by the Proponent, included as Exhibit 1 to the
Response Letter, is replete with false, misleading and unsubstantiated statements. The
Company has broken down the annotated Proposal into 14 main points that are being
made by the Proponent. Of these, six are factually incorrect, four are misleading, one is
unsubstantiated, two are unknown to the Company, and one is factually correct.
Furthermore, many of the resources cited in the footnotes of the annotated Proposal are
inapposite or irrelevant. Several examples of these inapposite or irrelevant cited
resources are mentioned in the No-Action Request. See No-Action Request, Exhibits M -
N; No-Action Request, pp. 16, 18; No-Action Request at n. 15, pg. 17.

2. The Proponent now claims that his Proposal is intended to apply to all of APG's
insecticides, herbicides and fungicides. See, e.g., Response Letter, pg. 3. However, the
Proposal itself is clearly focused on Furadan, since the resources cited in the footnotes of
the annotated Proposal are entirely or predominantly related to alleged incidents
involving Furadan. For this reason, the No-Action Request gives more attention to
allegations concerning Furadan than APG's other product lines. Nevertheless, as
described in more detail in the within letter to the Commission, the Company's
stewardship program is by no means limited to matters relating to Furadan, nor solely to
the United States, but rather encompasses all of APG's product lines and is global in

scope.

3. On pg. 15 of the Response Letter, the Respondent claims that the Company's "Vision
2015" does not contain any identifiable item related to stewardship and contains no focus
towards product stewardship. Contrary to this assertion, Vision 2015 — the Company's
vision for the future — contains a five-point plan that will govern the Company’s activities
during the next five years, and one of these points is “being safe, ethical and responsible
stewards.” Refer to the Vision 2015 video at http://www.fmcbiopolymer.com/
careers/Recruiting/ Vision2015.aspx, at 4 minutes and 30 seconds.
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COMMUNICATION FROM THE HEAD
" OF APG TO ALL APG EMPLOYEES



Linda Froelich

From:
Sent:
To:
Subject:

Importance:
Sensitivity:

Milton Steele

Thursday, February 18, 2010 3:08 PM
ML-APG Staff

FIFRA 6(a)(2) - Adverse Effects Reporting

High
Personal

Dear APG Colleagues:

As you know, one of the core principles in the FMC Code of Ethics and Business Conduct is
compliance with all applicable rules and regulations.

For APG, the U.S. Federal Insecticide, Fungicide and Rodenticide Act (FIFRA), is one of the
most important laws we are required to comply with and governs the manufacture, sale,
distribution, import and export of pesticides. Section 6(a)(2) of the law requires registrants to
submit information to EPA regarding post-registration incidents and studies involving adverse
effects to humans, animals, non-target plants, and the environment. While the Adverse Effects
Reporting Rule applies particularly to U.S. information obtained by FMC Corporation through
its employees and agents, information obtained outside the U.S. may also be reportable.

APG has a long-standing practice of complying with the Adverse Effects Reporting Rule through
the use of our compliance manual, employee training, and APG’s reporting processes. Our
overall compliance with the Adverse Effects Reporting Rule is overseen by the FMC TSCA-
FIFRA Risk Evaluation Committee (T-FREC) whose members consist of representatives from
each of FMC’s divisions.

A short summary of FMC’s Adverse Effects Reporting Compliance Manual can be found using

the link here

http:/lwww.myfmc.corﬁ/departments/APG4U/Insizht%ZODocuments/ReguIatory/632%20Present

ation%204Feb2010.pptx. This summary addresses some common questions that have arisen
over the past several years on our reporting obligations and procedures. |ask you to review
the summary slides to re-familiarize yourself with the rule to ensure we are in compliance. If
you should have any questions, please direct them to NN vho manages our
adverse effects reporting to the U.S. EPA.

| thank you for your continued efforts to maintain APG’s commitment to compliance.

With warm regard,

o
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