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Beverly OToole

Managing Director

Associate General Counsel

The Goldman Sachs Group Inc

200 West Street

New York NY 10282

Act_

Re The Goldman Sachs Group Inc

Incoming letter dated January 11 2011

Dear Ms Foole

This is in response to your letter dated January 11 2011 concernmg the

shareholder proposal submitted to Goldman Sachs by James McRitchie We also have

received letters on the proponents behalf dated January 14 2011 January 18 2011 and

January 21 2011 Our response is attached to the enclosed photocopy of your

correspondence By doing this we avoid having to recite or summarize the facts set forth

in the correspondence Copies of all of the correspondence also will he provided to the

proponent

In connection with this matter your attention is directed to the enclosure which

sets forth brief discussion of the Divisions informal procedures regarding shareholder

proposals

Enclosures

cc John Chevedden

Sincerely

Gregory Belliston

Special Counsel

En VISION OF

CORPORATtON NANUC

0MB \1 iiornd
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Response of the Office of Chief Counsel

Division of Corporation Finance

Re The Goldman Sachs Group Inc

Incoming letter dated January 11 2011

The first proposal asks the board to take the steps necessary unilaterally to the

fullest extent permitted by law to amend the bylaws and each appropriate governing

document to give holders of 10% of Goldman Sachs outstanding common stock or the

lowest percentage permitted by law above 10% the power to call special shareowner

meeting The second proposal is identical to the first proposal except that it has an

expanded supporting statement

We are unable to concur in your view that Goldman Sachs may exclude the

proposals under rule 14a-8i3 We are unable to conclude that you have demonstrated

objectively that the proposals are materially false or misleading In addition we are

unable to conclude that the proposals are so inherently vague or indefinite that neither the

shareholders voting on the proposals nor the company in implementing the proposals

would be able to determine with any reasonable certainty what actions or measures the

proposals require Accordingly we do not believe that Goldman Sachs may omit the

proposals from its proxy materials in reliance on rule 4a-8i3

We are unable to concur in your view that Goldman Sachs may exclude the

second proposal under rules 14a-8b and 14a-8f Under the specific circumstances

described in your letter we are unable to concur in your view that the proponent was

required to provide additional documentary support evidencing that he satisfied the

minimum ownership requirement as of the date that he revised his proposal

Accordingly we do not believe that Goldman Sachs may omit the second proposal from

its proxy materials in reliance on rules l4a-8b and l4a-8f

Sincerely

Robert Errett

Attorney-Adviser



DIVISION OF CORPORATION FINANCE

INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to

matters arising under Rule 14a-8 240.14a-8 as with other matters under the proxy

rules is to aid those who must comply with the rule by offering informal advice and suggestions

and to determine initially whether or not it may be appropriate in particular matter to

recommend enforcement action to the Commission In connection with shareholder proposal

under Rule 14a-8 the Divisions staff considers the information furnished to it by the Company

in support of its intention to exclude the proposals from the Companys proxy materials as well

as any information furnished by the proponent or the proponents representative

Although Rule 14a-8k does not require any communications from shareholders to the

Commissions staff the staff will always consider information concerning alleged violations of

the statutes administered by the Commission including argument as to whether or not activities

proposed to be taken would be violative of the statute or rule involved The receipt by the staff

of such information however should not be construed as changing the staffs informal

procedures and proxy review into formal or adversary procedure

It is important to note that the staffs and Commissions no-action responses to

Rule 14a-8j submissions reflect only informal views The determinations reached in these no-

action letters do not and cannot adjudicate the merits of companys position with respect to the

proposal Only court such as U.S District Court can decide whether company is obligated

to include shareholder proposals in its proxy materials Accordingly discretionary

determination not to recommend or take Commission enforcement action does not preclude

proponent or any shareholder of company from pursuing any rights he or she may have against

the company in court should the management omit the proposal from the companys proxy

material



JOHN CHEVEDDEN

FISMA 0MB Memorandum M-07-16

January 212011

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100 Street NE

Washington DC 20549

Rule 14a-8 Proposal

The Goldman Sachs Group Inc GS
Special Shareowner Meeting

James MeRitchie

Ladies and Gentlemen

This further responds to the January 10 2011 request to avoid this rule 14a-8 proposal

The company claims that it need not accept revisions to shareholder proposals Alcoa Inc

January 12 2011 provides support for the position that company must accept revised

proposal prior to the company due date for rule 14a-8 proposals Alcoa said it only accepted the

originaL proposal in its no action request Ironically Alcoa allowed the company to avoid rule

14a-8 proposal However the no action decision was applied explicitly to the revised proposal

submitted to Alcoa prior to the company rule 14a-8 due date

Thus Alcoa supports the position that company must accept revised proposal prior to the

company due date for rule 14a-8 proposals Additionally the revised proposal submitted to

Alcoa changed the resolved statement and not merely the supporting statement

This is to request that the Securities and Exchange Commission allow the revised resolution to

stand and be voted upon in the 2011 proxy

cc James MeRitchie

Beverly OToole beverly.otoolegs.com



Jauuaiy 122011

Response the Office of Chief Counsel

Division of Corporatioi Finançç

Re Alcoa Inc

Incoming letter dated December 2010

The proposal requests that the board make special efforts to adopt Simple
Majority Vote and specifies that Simple Majority Vote will enable each shareholder

voting requirement impacting the company that calls for greater than simple majority
vote to be changed to majority of the votes cast for and against lbs proposal in

compliance with applicable laws

There appears to be some basis for your view that Alcoa may exclude the

proposal under rule 14a-8iX9 Youzepresent that matters to be voted on at the

upcoming annual shareholders meeting include proposals sponsored by Alcoa seeking

approval of amendments to Alcoas articles of incorporation You also represent that the

proposal would directly conflict with Alcoas proposals You indicate that inclusion Of

the proposal and Alcoas proposals in Alcoas proxy materials would present alternative

and conflicting decisions for shareholders and would create the potential for inconsistent

and ambiguous results if the proposal and Alcoas proposals were approved

Accordingly we will not recommend enforcement action to the Commission ifAlcoa

omits the proposal fromits proxy materials in reliance onrule 14a-89 In reaching

this position we have not found it necessary to address the alternative basis for omission

upon which Alcoa relies

Sincerely

Matt McNair

Attorney-Adviser



JOHN CHEVEDDEN

FtSMA 0MB Memorandum M-07-16

January 18 2011

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100 Street NE

Washington DC 20549

Rule 14a-8 Proposal

The Goldman Sachs Group Inc CS
Special Shareowner Meeting

James McRitchie

Ladies and 3entlemern

This further responds to the January 10 2011 request to avoid this rule 14fr-8 proposal to

improve corporate governance

In regard to the company i3issue attached is more recent no action decision than those

presented by the company American Express Company February 2009 is more recent

i3 case and appears to be consistent with the text in the proposal to Goldman Sachs

This isto request that the Securities and Exchange Commission allow the revised resolution to

stand and be voted upon in the 201 proxy

Sincerely

edde
cc James MeRitchie

Beverly OToole beverly.otoolegs.com



February 62009

Response of the Office of Chief Counsel

Division of Corporation Finance

Re American Express Company

Incoming letter dated December 222008

The proposal asks the board to take the steps necessary to amend the bylaws and

each appropriate governing document to give holders of 10% of American Express

outstanding common stock or the lowest percentage allowed by law above 10% the

power to call special shareowner meetings and further provides that such bylaw and/or

charter text will not have any exception or exclusion conditions to the fullest extent

permitted by state law that apply only to shareowners but not to management and/or the

board.

We arc unable to concur in your view that American Express may exclude the

proposal under rule 14a-8çi2 Accordingly we do not believe that American Express

may omit the proposal fromits proxy materials in reliance on rule 14a-8i2

We are unable to concur in your view that American Express may exclude the

proposal under rule 14a-8i3 Accordingly we do not believe that American Express

may omit the proposal from its proxy materials in reliance on rule 14a-81X3

We are unable to concur in your view that American Express may exclude the

proposal under rule 14a-8iX6 Accordingly we do not believe that American Express

may omit the proposal from its proxy materials in reliance on rule 14a-8i6

Sincerely

Jay Knight

Attorney-Adviser



Rule 14a-8 Proposal October 182010 December 2010 Revision

Special Shareowner Meetings

RESOLVED Shareowners ask our board to take the steps necessaly unilaterally to the fullest

extent permitted by law to amend our bylaws and each appropriate governing cument to give

holders of 10% of our outstanding common stock or the lowest percentage permitted by law

above 10% the power to call special shareowner meeting

This includes that such bylaw and/or charter text will not have any exception or exclusion

conditions to the fullest extent permitted by law in regard to calling special meeting that

apply only to shareowners but not to management and/or the board

Special meetings allow shareowners to vote on important matters such as electing new directors

that can arise between annual meetings If shareowners cannot call special meetings

management may become insulated and investor returns may suffer Shareowner input on the

timing of shareowner meetings is especially important during major restructuring when

events unfold quickly and issues may become moot by the next annual meeting This proposal

does not impact our boards current power to call special meeting

This proposal topic won more than 60% support at CVS Caremark Sprint Nextel Safeway

Motorola and Donnelley

The merit of this Special Shareowner Meeting proposal should also be considered in the context

of the need for additional improvement in our companys 2010 reported corporate governance

status

The Corporate Library www.thecorporatelibrarv.com an independent investment research firm

rated our company with High Governance Risk and Very High Concern in executive

pay Only 24% of CEO pay was incentive based

John Bryan age 73 and with no other current major corporate directorship experience was

marked as Flagged Problem Director because of his General Motors directorship as GM
slid into bankruptcy and had to be bailed out by the U.S government Mr Bryan was still allowed

seats on our three most important Board Committees Mr Bryan also attracted our highest

negative votes

In fact of our 11 directors were on each of our three most important Board Committees The

Corporate Library said that there were concerns about whether the important duties assigned to

each committee can be well executed by such large and busy group

new director Lee Scott brings experience fromthe Wal-Mart board rated by The Corporate

Library Another relatively new director James Schiro brings experience from the PepsiCo

board also rated by The Corporate Library

Even with the negative of two inside directors we still had no proxy access no cumulative

voting no shareholder written consent no independent board chairman or even lead director

Please encourage our board to respond positively to this proposal in order to initiate improved

governance and turnaround the above type practices Special Shareowner Meetings Yes on



JOHN CHEVEDDEN

FISMA 0MB Memorandum M-07-16

January 142011

Office of chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

lOOFStreetNE

Washington DC 20549

Rule 14a-8 Proposal

The Goldman Sachs Group Inc GS
Special Shareowner Meeting
James MeRitchie

Ladies and Gentlemen

This responds to the January 10 2011 request to block this rule 14a-8 proposaL

The company does not explain how revision might be determined to be new proposal when

the resolved statements of each are identical

Rule 14a-8 Proposal October 18 2010
Special Shareowner Meetings

RESOLVED Shareowners ask our board to take the steps necessary unilaterally to the

fullest extent permitted by law to amend our bylaws and each appropriate governing

document to give holders of 10% of our outstanding common stock or the lowest

percentage permitted by law above 10%the power to call special shareowner

meeting

This includes that such bylaw and/or charter text will not have any exception or

exclusion conditions to the fullest extent permitted by law in regard to calling special

meeting that apply only to shareowners but not to management and/or the board

IGS Rule 14a-8 Proposal October 18 2010 December 2010 Revision

Special Shareowner Meetings

RESOLVED Shareowners ask our board to take the steps necessary unilaterally to th
fullest extent permitted by law to amend our bylaws and each appropriate governing

document to give holders of 10% of our outstanding common stock or the lowest

percentage permitted by law above 10% the .power to call special shareowner

meeting

This includes that such bylaw and/or charter text will not have any exception or

exclusion conditions to the fullest extent permitted by law in regard to calling special

meeting that apply only to share owners but not to management and/or the board

The company does not claim that the December 2010 revision was afler the rule 4a-8 due

date



Rule l4a-8 has two key requirements first

In order to be eligible to submit proposal you must have continuously held at least $2000 in

market value or 1% of the companys securities entitled to be voted on the proposal at the

meeting for at least one year by the date you submit the proposal You must continue to hold

those securities through the date of the meeting

And second

Your written statement that you intend to continue ownership of the shares through the date of

the companys annual or special meeting

Mr James McRitchies October 15 2010 cover letter committed him to hold the required stock

until after the date of the respective shareholder meeting and his broker letter was dated

October 18 2010 Mr McRitchie will have owned his stock for more than one year and

months by the time of the 2011 annual meeting One year and months covers the continuous

time that Mr McRitchie has owned company stock has committed to own company stock and

has continuously had rule 14a-8 proposal at the company There is no gap in time between the

October 2010 broker letter and cover letter that is not covered by Mr McRitchies stock

ownership Mr MeRitchies commitment to continuous stock ownership and Mr MeRitchie

having had rule 14a-8 proposal in front of the company

The company argument is addressed to scenario where proponent withdraws his original

proposal and then submits revision of it one month later

With the October 18 2010 original the company received the benefit of advance notice of the

2011 rule 14a-8 proposal Now the company seeks to impose an unsupported two-broker letter

penalty after the company received the benefit of advance notice The resolved statement of this

rule 14a-8 proposals was never changed There is no relationship whosoever with submitting

revision and any indication that proponent sold company stock or rescinded his recent

commitment to hold company stock past the annual meeting

It does not make sense to impose penalty on revision when revision can provide more

updated information for shareholders to consider in voting at the annual meeting revision can

also provide corrections or modifications which can result in avoiding the no action process

altogether There is no good reason to discourage revisions

Companies make frequent use of revisions in submitting management opposition statements to

proponents and even receive automatic waivers for their revisions on the rule 14a-8 requirement

to give proponents 30-days advance notice

Revisions or the root of the word revision is mentioned 50-times in Rule 14a-8 and the

associated Staff Legal Bulletins 14 through 14E Yet there is not one notation that revision

triggers requirement for second broker letter

The company failed to provide clear notice of the basis for need to submit two broker letters

within 14-days of December 23 2010 as this January 2011 request for clarification shows

Forwarded Messaae

From FISMA 0MB Memorandum M-07-16

Date Tue 04 Jan 2011 061153 -0800

To Beverly OToole Beverly.OToolegs.com

Subject Rule 14a-8 Proposal GS



Dear Ms OToole There does not appear to be any text in rule 14a-8 or the related

Staff Legal Bulletins equating revision with two broker letter requirement

Revisions or the root of the word revision are mentioned 50-times in Rule 14a-8 and

the associated Staff Legal Bulletins 14 through 14E Rule 14a-8 and the Staff Legal

Bulletins 14 through 14E that mention proposal revisions say nothing about

corresponding need for two broker letters notwithstanding the subjective company

explanation The proponent is entitled to clear notice within 14-days and this does not

appear to be met by the subjective company explanation introduced by KWe believe

Please advise today if there is further question

Sincerely

John Chevedden

cc James McRitchie

Additionally the company did not cite one relevant no action precedent to support its position in

its no action request In General Electric Co October 2010 there was gap of at least

several days between the date of the broker letter and the date of the proposal In Union Pac1c

Corp March 2010 the proposal was postmarked on November 19 2009 and the broker letter

was dated November 172009

And the company did not cite even one no action precedent to support its position in its earlier

request for two broker letters

The company reference to SLB 14 Section 13.2 on revisions is in the context of revisions after

the rule 14a-8 proposal due date The company does not claim that the December 2010

revision was after the company rule 14a-8 due date

This is to request that the Securities and Exchange Commission allow the revised resolution to

stand and be voted upon in the 2011 proxy

Sincerely

cc James McRitchie

Beverly OToole beverly.otoolegs.com



EGS Rule 14a-8 Proposal October 182010 December 72010 Revision

Special Shareowner Meetings

RESOLVED Shareôwners ask our board to take the steps necessary unilaterally to the fullest

extent permitted by law to amend our bylaws and each appropriate governing document to give

holders of 10% of our outstanding common stock or the lowest percentage permitted by law

above 10% the power to call special shareowner meeting

This includes that such bylaw and/or charter text will not have any exception or exclusion

conditions to the fullest extent permitted by law in regard to calling special meeting that

apply only to shareowners but not to management and/or the board

Special meetings allow shareowners to vote on important matters such as electing new directors

that can arise between annual meetings If shareowners cannot call special meetings

management may become insulated and investor returns may suffer Shareowner input on the

timing of shareowner meetings is especially important during major restructuring when

events unfold quickly and issues may become moot by the next annual meeting This proposal

does not impact our boards current power to call special meeting

This proposal topic won more than 60% support at CVS Caremark Sprint Nextel Safeway

Motorola and Donnelley

The merit of this Special Shareowner Meeting proposal should also be considered in the context

of the need for additional improvement in our companys 2010 reported corporate governance

status

The Corporate Library www.thecorporatelibrarv.com an independent investment research firm

rated our company with High Governance Risk and Very High Concern in executive

pay Only 24% of CEO pay was incentive based

John Bryan age 73 and with no other current major corporate directorship experience was

marked as Flagged Problem Director because of his General Motors directorship as GM
slid into bankruptcy and had to be bailed out by the U.S government Mr Bryan was still allowed

seats on our three most important Board Committees Mr Bryan also attracted our highest

negative votes

In fact of our ii directors were on each of our three most important Board Committees The

Corporate Library said that there were concerns about whether the important duties assigned to

each couimittee can be well executed by such large and busy group

new director Lee Scott brings experience fromthe Wal-Mart board rated by The Corporate

Library Another relatively new director James Schiro brings experience from the PepsiCo

board also rated by The Corporate Library

Even with the negative of two inside directors we still had no proxy access no cumulative

voting no shareholder written consent no independent board chairman or even lead director

Please encourage our board to respond positively to this proposal in order to initiate improved

governance and turnaround the above type practices Special Shareowner Meetings Yes on



200 West street New York New York 10282

Tel 212-357-1584 Fax 212-428-9103 e-mail beverly.otoole@gs.com

Beverly OToole

Managing Director

Associate General Counsel
Gokiman
Saehs

Januaryll2011

Via E-Mail to shareholderproposals@sec.gov

Securities and Exchange Commission

Division of Corporation Finance

Office of Chief Counsel

100 Street N.E

Washington D.C 20549

Re The Goldman Sachs Group Inc

Request to Omit Shareholder Proposal of James McRitchie

Ladies and Gentlemen

Pursuant to Rule 14a-8j under the Securities Exchange Act of 1934 as amended the

Exchange Act The Goldman Sachs Group Inc Delaware corporation the Company
hereby gives notice of its intention to omit from the proxy statement and form of proxy for the

Companys 2011 Annual Meeting of Shareholders together the 2011 Proxy Materials

shareholder proposal received from James McRitchie the Proponent with John Chevedden

and/or his designee authorized to act as Mr McRitchie proxy The Proponent submitted form

of the proposal to the Company on October 18 2010 the Initial Proposal and submitted

another form of the proposal on December 2010 the Revised Proposal and together with

the Initial Proposal the Proposals The full text of the Initial Proposal is attached as Exhibit

the full text of the Revised Proposal is attached as Exhibit and all other correspondence

with the Proponent and Mr Chevedden is attached as Exhibit

The Company believes it may properly omit both Proposals from the 2011 Proxy

Materials for the reasons discussed below The Companyrespectfully requests confirmation that

the staff of the Division of Corporation Finance the Staff of the Securities and Exchange

Securities and Investment Services Provided by Goldman Sachs Co



Securities and Exchange Commission

January 112011

Page

Commissionthe Commission will not recommend enforcement action to the Commissionif

the Company excludes both Proposals from the 2011 Proxy Materials

This letter including the exhibits hereto is being submitted electronically to the Staff at

shareho1derproposals@sec.gov Pursuant to Rule 14a-8j we have filed this letter with the

Commissionno later than 80 calendar days before the Company intends to file its definitive 2011

Proxy Materials with the Commission copy of this letter is being sent simultaneously to the

Proponent and to Mr Chevedden as his designated representative as notification of the

Companys intention to omit the Proposals from the 2011 Proxy Materials

The Proposals

The resolution included in each of the Proposals reads as follows

RESOLVED Shareowners ask our board to take the steps necessary unilaterally to the

fullest extent permitted by law to amend our bylaws and each appropriate governing document

to give holders of 10% of our outstanding common stock or the lowest percentage permitted by

law above 10% the power to call special shareowner meeting

The supporting statements which differ significantly between the two Proposals are

included in Exhibit and Exhibit respectively

II Reasons for Omission

We believe that the Proposals may properly be excluded from the 2011 Proxy Materials

pursuant to Rule 14a-8b and Rule 14a-8t1 because the Proponent failed to provide proof of

continuous stock ownership as of the date of submission of the Revised Proposaland failed to

timely correct this deficiency following receipt of timely notice of deficiency from the

Company If the Staff does not agree that the Company may exclude both Proposals because

proof of ownership was not provided the Company intends to exclude the Revised Proposal on

the basis that the Company may but need not accept revisions to proposals pursuant to Staff

Legal Bulletin No 14 July 13 2001 SLB 14 We also believe that both Proposals may

properly be excluded pursuant to Rule 14a-8i3 because the Proposals are vague and

indefinite

The Proposals may be excluded because the Proponent has failed to provide

verification of requisite stock ownership under Rule 14a-8b as of the date of

submission of the Revised Proposal and did not timely correct this deficiency

in violation of Rule 14a.8f1

Rule 14a-8b2 provides that shareholder proponents must submit sufficient proof of

their continuous ownership of at least $2000 in market value or 1% of the companys shares

entitled to vote on the proposal for at least one year prior to the date the shareholder proposal

was submitted In SLB 14 the Staff states that when the shareholder is not the registered

holder the shareholder is responsible for proving his or her eligibility to submit proposal to the



Securities and Exchange Commission

January 112011
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company which the shareholder may do by one of the two means provided for in Rule 4a-

8b2 Rule 14a-8f1 permits exclusion of proposal that violates this eligibility

requirement provided that the company has timely notified the proponent of the deficiency and

the proponent has failed to correct the deficiency within 14 calendar days of receipt of such

notice

The Proponent submittedthe Initial Proposal to the Company on October 18 2010 along

with documentation from the broker holding the Proponents shares establishing that as of

October 18 2010 the date of submission of the Initial Proposal the Proponent beneficially

owned the requisite number of shares of the Company continuously for at least one year prior to

the date of submission the October 18 Broker Letter On December 2010 the Proponent

submitted the Revised Proposal which included materially revised supporting statement The

Proponent failed to provide documentation establishing that the Proponent had met the eligibility

requirements of Rule l4a-8b as of December 2010 the date of the version of the proposal

that Proponent requests
be included in the Companys 2011 Proxy Materials

The Company believes that under the circumstances the timelysubmission of the

Revised Proposal amounted to withdrawal of the Initial Proposal The cover letter

accompanying the Revised Proposal referred to the Revised Proposal as my Rule 14a-8

proposal provided that the submitted format is intended to be used for definitive proxy

publication and expressed his intention to meet Rule 14a-8 requirements including the

continuous ownership of the required stock value until after the date of the respective

shareholder meeting all of which clearly indicate that the Revised Proposal which was timely

submitted to the Company was intended to replace the Initial Proposal as the Proponents Rule

14a-8 proposal for this proxy season The cover letter submitted with the Revised Proposal is

identical to the cover letter accompanying the Initial Proposal except that the words

DECEMBER 2010 REVISION are handwritten on the Revised Proposal The Proponents

inclusion of the same cover letter with the necessary Rule l4a-8 representations and references

evidences his intent to withdraw the Initial Proposal and replace it with the Revised Proposal

Mr Chevedden acting on behalf of the Proponent further evidences this intent by asserting in

an e-mail sent to the Company on January 2011 included in the materials in Exhibit that

the October 18 2010 original the company received the advantage of advance notice of

the 14a-8 proposal By characterizing the Initial Proposal as mere advance notice of

the Rule 14a-8 proposal Mr Chevedden confirms that the Revised Proposal is the true proposal

submitted for inclusion in the 2011 Proxy Materials

The nature of the revisions to the supporting statements supports the view that the Initial

Proposal was withdrawn and replaced by the Revised Proposal The revisions add significant

Company-specific detail to the Initial Proposal which was purely generic proposal and

appeared to be mere placeholder for the Revised Proposal

The Company believes that in this context the Revised Proposal has superseded the

Initial Proposal Here the Revised Proposal was submitted prior to the Rule 14a-8 deadline with

statement of current intent to meet Rule l4a-8 requirements and indicated that the new form of

proposal is intended to be used for definitive proxy publication In this context it would not



Securities and Exchange Commission
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seem consistent with the Proponents expressed intentions for the Company to consider the

Initial Proposal as continuing to be the active proposal the Initial Proposal was clearly

withdrawn Therefore the Proponent is required by Rule 14a-8 to provide the requisite proof of

ownership as of December 2010

On December 20 2010 within 14 days of the Companys receipt of the Revised Proposal

from the Proponent and after determining that the Proponent was not shareholder of record the

Company sent deficiency letter to Mr Chevedden on behalf of the Proponent as requested by

the Proponent by overnight courier with copy also sent by e-mail on December 21 2010 The

deficiency letter notified the Proponent of the failure to provide sufficient proof of ownership as

of December 2010 in violation of the eligibility requirements of Rule 14a-8b The

deficiency letter further informed the Proponent that he must respond or remedy the foregoing

procedural deficiency within 14 calendar days from the date he received the notice On January

22011 Mr Chevedden sent an e-mail to the Company stating that oiiginal version was

accompanied with broker letter and commitment to hold the company stock until after the

2011 annual meeting Despite subsequent e-mails exchanged between the Company and Mr
Chevedden on January and January 2011 neither Mr Chevedden nor the Proponent

provided the Company with the requisite evidence of ownership copy of the deficiency letter

and the subsequent correspondence are included in the materials in Exhibit

Contrary to Mr Cheveddens assertion in his January response the statement by the

Proponent in the cover letter accompanying the Initial Proposal that he intend to meet Rule

l4a-8 requirements including the continuous ownership of the required stock value until after the

date of the respective shareholder meeting is insufficient to prove ownership as of December

2010 the date of submission of the Revised Proposal shareholders statement of intention to

hold securities through the date of the meeting is separate requirement of Rule 14a-8b from

the requirement to prove eligibility to submit the proposal See Rule 14a-8b2 and Rule 14a-

8b2iiC see also SLB 14 Section .d stating that shareholder must provide

statement that the shareholder intends to continue holding the securities through the date of the

shareholder meeting regardless of the method the shareholder uses to prove that he or she

continuously owned the securities for period of one year as of the time the shareholder submits

the proposal statement of intent to hold shares on its own does not serve as proof of

beneficial ownership of those shares meeting the requirements of Rule 14a-8

The October 18 Broker Letter fails to establish the Proponents eligibility to submit the

Revised Proposal because it does not establish that he owned the requisite amount of Company

shares for the one-year period prior to the submission of the Revised Proposal Specifically the

October 18 Broker Letter does not establish that the Proponent owned the requisite amount of

Company shares for the period between October 18 2010 and December 2010 the date of

submission of the Revised Proposal The following example in SLB 14 Section .c.3 makes

clear the need for precision in demonstrating shareholders eligibility to submit shareholder

proposal pursuant to Rule 14a-8b

If shareholder submits his or her proposal to the company on June

does statement from the record holder verifying that the
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shareholder owned the securities continuously for one year as of May
30 of the same year demonstrate sufficiently continuous ownership of

the securities as of the time he or she submitted the proposal

No shareholder must submit proof from the record holder that the

shareholder continuously owned the securities for period of one year as

of the time the shareholder submits the proposal Emphasis added

Indeed the Staff has consistently permitted exclusion of shareholder proposals pursuant

to Rule 14a-8b and Rule 14a-8f1 when the evidence of ownership submitted by the

proponent is as of date prior to the submission date of the proposal See e.g General Electric

Co Oct 2010 proposal submitted on June 22 2010 is excludable under Rule 14a-8b and

Rule 14a-8f because the documentary evidence demonstrating ownership of the companys
securities covered continuous period ending June 16 2010 Union Pacfic Corp Mar
2010 proposal submitted in letter postmarked November 19 2009 is excludable under Rule

14a-8b and Rule 14a-8f because the documentary evidence demonstrating ownership of the

companys securities covered continuous period ending November 17 2009

As such the Company believes that the Revised Proposal is excludable because the

Proponent has not affirmatively demonstrated his ownership as of December 2010 and

therefore has not satisfied the eligibility requirement to submit Rule 14a-8 shareholder proposal

to the Company

Based on the foregoing we respectfully request
that the Staff confinn that it will not

recommend enforcement action if the Company excludes both Proposals from the 2011 Proxy

Materials on the basis that the Initial Proposal was withdrawn and that the Proponent failed to

establish ownership of the Companys shares for the requisite period with
respect to the Revised

Proposal.

If the Initial Proposal is not deemed to be withdrawn the Revised Proposal

may be excluded pursuant to SLB 14 because the Company may but need

not accept revisions to shareholder proposals

If the Staff disagrees with the Companys analysis that the Initial Proposal was

withdrawn then the Company intends to exclude the Revised Proposal based on the Companys

right to reject revisions to submitted proposal

SLB 14 Section states that is no provision in 14a-8 that allows

shareholder to revise his or her proposal and supporting statement SLB 14 Section E.2

provides the following guidance with respect to revised proposals submitted prior to the

companys Rule 14a-8 deadline

If company has received timely proposal and the shareholder makes

revisions to the proposal before the company submits its no-action request

must the company accept those revisions
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No but it may accept the shareholders revisions

The Staff has previously interpreted this guidance to permit exclusion of shareholder

proposal updating previously submitted proposal where the company exercised its right to

reject the revisions made in the subsequent submission See e.g Bank of Anerica Corp Feb
13 2002 and SBC Communications Inc Feb 2002 Here too the Company believes that

even if the Staff does not permit exclusion on the bases discussed above it should nevertheless

agree that the Company may exclude the Revised Proposal and include the Initial Proposal

Based on the foregoing we respectfully request that the Staff confirm that it will not

recommend enforcement action if the Company excludes the Revised Proposal from the 2011

Proxy Materials on the basis that the Company may reject the Proponents revisions to the Initial

Proposal

The Proposals may be excluded under Rule 14a-8i3 because they are

vague and indefinite

The Company also believes that either version of the Proposal may be excluded under

Rule l4a-8i3 Each of the Proposals request that the board take the steps necessary

unilaterally to the fullest extent permitted by law to amend the Companys bylaws and each

appropriate governing document to change the requisite threshold of share ownership to call

special shareholder meeting The inclusion of the word unilaterally causes the Proposals to be

vague and indefinite and susceptible to multiple interpretations

We note that regardless of whether the Staff considers the Initial Proposal or the Revised

Proposal to be the active proposal to be considered for the purposes of this analysis the same

rationale would apply to each because the objectionable language is identical in each Proposal

See e.g Bank of America Corp Feb 13 2002 and SBC Communications Inc Feb 2002
in each case the Staff first agreed with the companys request that it should consider the

original proposal and exclude the revised proposal due to the lack of clarity in regard to whether

proponents subsequent revision withdrew and replaced the original proposal and then excluded

the original proposal on substantive grounds

Rule 14a-8i3 permits the exclusion of shareholder proposal the proposal or

supporting statement is contrary to any of the Commissions proxy rules including Rule l4a-9

which prohibits materially false or misleading statements in proxy soliciting materials Staff

guidance provides that proposal violates Rule 14a-8i3 when it is so inherently vague or

indefinite that neither the stockholders voting on the proposal nor the company in implementing

the proposal if adopted would be able to determine with any reasonable certainty exactly what

actions or measures the proposal requires Staff Legal Bulletin No 14B Sept 15 2004 Under

this standard the Staff has consistently agreed that proposal may be excluded where the

meaning and application of terms or standards under the proposal may be subject to differing

interpretations For example in Intl Business Machines Jan 26 2009 and General Electric

Co Jan 26 2009 recon denied Apr 2009 respectively the Staff permitted exclusion of

Mr Cheveddens proposal requesting that the board amend the company by-laws and each
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appropriate governing document to revise the threshold for shareholders to call special meetings

and further providing that such bylaw and/or charter text will not have any exception or

exclusion conditions to the fullest extent permitted by state law applying to shareowners only

and meanwhile not apply to management and/or the board as vague and indefinite because it

was susceptible to at least two interpretations

The language in the instant case is similarly vague and indefinite because it includes both

reference to unilateral action by the board of directors as well as the language formulated by

the Staff i.e take the steps necessary for situations where unilateral board action is

impermissible In Staff Legal Bulletin No 14D Nov 2008 SLB 14D the Staff described

its treatment of shareholder proposals that recommend request or require board of directors

to unilaterally amend the companys articles or certificate of incorporation The Staff noted its

policy of permitting shareholders who request that the board take the steps necessary to amend

the charter on the basis that this does not request unilateral action In this case the Proposals

combine in immediate succession the inconsistent phrases take the steps necessary

unilaterally and to the fullest extent permitted by law Neither shareholders nor the

Company would know how to read these conflicting terms together revision to the special

meeting threshold included in the Companys certificate of incorporation would require an

amendment to the Companys certificate of incorporation which the board could not unilaterally

accomplish How then is this language to be read Is the board being asked to take only those

steps that it is permitted to take unilaterally under applicable law e.g unilaterally

recommending an amendment to shareholders Is it being asked to amend the governing

documents unilaterally only if such unilateral action would be permitted by law which it would

not be Shareholders acting on the Proposals would have no way to know how to interpret this

language and may falsely assume given the formulation that the board does have the unilateral

ability to make the requested amendments

Given the clarity of the Staffs guidance in SLB 14D on the appropriate wording of

shareholder proposals relating to charter amendments we believe that the Proposals direct

combination of conflicting terminology discussed by SLB 14D warrants exclusion under Rule

14a-8i3

Based on the foregoing we respectfully request that the Staff confirm that it will not

recommend enforcement action if the Company excludes the Proposals from the 2011 Proxy

Materials on the basis that the Proposals are vague and indefinite and thus materially false and

misleading
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Should you have any questions or if you would like any additional information regarding

the foregoing please do not hesitate to contact Gregory Palm 212-902-4762 or the

undersigned 212-357-1584 Thank you for your attention to this matter

Very truiy yours

OToole

Attachment

cc James McRitchie wfattachment

John Chevedden w/attachment
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FromFISMA 0MB Memorandum M-O7-16

To OThole Beverly

Sent Mon Oct 18 193611 2010

Subject Rule 14a-8 Proposal GS

Dear Ms OToole Please see the attached Rule 14a-8 Proposal

Sincerely

John Chevedden

cc James McRitchie



James McRitchie

FISMA 0MB Memorandum MO7.16

Mr Lloyd Blankfein

Chairman of the Board

The Goldman Sacbs Group Inc GS
200W St

New York NY 10282

Phone 212 902-1000

Dear Mr Blankfein

submit my attached Rule 14a-8 proposal in support of the long-term performance of our

company My proposal is for the next armual shareholder meeting intend to meet Rule 14a-8

requirements including the continuous ownership of the required stock value until after the date

of the respective shareholder meeting My submitted format with the shareholder-supplied

emphasis is intended to be used for definitive proxy publication This is my proxy for Sobn

Chevedden and/or his designee to forward this Rule 14a-8 proposal to the company and to act on

my behalf regarding this Rule 14a-8 proposal and/or modification of it for the forthcoming

shareholder meeting before during and after the forthcoming shareholder meeting Please direct

all future communications regarding my rule 14a-8 proposal to John Chevedden

FISMA 0MB Memorandum MO716
at

to facilitate prompt and verifiable communications Please identif this proposal as my proposal

exclusively

This letter does not cover proposals that are not rule 4a-8 proposals This letter does not grant

the power to vote

Your consideration and the consideration of the Board of Directors is appreciated in support of

the long-term performance of our company Please acknowledge receipt of my proposal

promptly by email tOFISMA 0MB Memorandum MO716

Sincerely

10/15/2010

James McRitchie Date

Publisher of the Corporate Governance site at CorpGov.net since 1995

cc John Rogers

Corporate Secretary

Beverly OToole bever1y.otoolegs.com

Managing Director and Associate Gerald Counsel

PH 212-357-1584

FX 212-428-9103



Gregory Palm

General Counsel

PH 212-902-4762

FX 212-482-3966



Rule 14a-8 Proposal October 18 2010

Special Shareowner Meetings

RESOLVED Shareowners ask our board to take the steps necessary unilaterally to the fullest

extent permitted by law to amend our bylaws and each appropriate governing document to give

holders of 10% of our outstanding common stock or the lowest percentage permitted by law

above 10% the power to call special shareowner meeting

This includes that such bylaw and/or charter text will not have any exception or exclusion

conditions to the fullest extent permitted by law in regard to calling special meeting that

apply only to shareowners but not to management and/or the board

Special meetings allow shareowners to vote on important matters such as electing new directors

that can arise between annual meetings If shareowners cannot call special meetings

management may become insulated and investor returns may suffer Shareowner input on the

timing of shareowner meetings is especially important during major restructuring when

events unfold quickly and issues may become moot by the next annual meeting This proposal

does not impact our boards current power to call special meeting

This proposal topic won more than 60% support at the following companies CVS Caremark

CVS Sprint Nextel Safeway SWY Motorola MOT and Donnelley RRD

The merit of this Special Shareowner Meeting proposal should also be considered in the context

of the need for additional improvement in our companys 2010 reported corporate governance

status

Please encourage our board to respond positively to this proposal Special Shareowner Meetings

Yes on to be assigned by the company

Notes James MeRitchie FSMA 0MB Memorandum Mo716 sponsored this proposal

Please note that the title of the proposal is part of the proposal

This proposal is believed to conform with Staff Legal Bulletin No 14B CFSeptember 15

2004 including emphasis added

Accordingly going forward we believe that it would not be appropriate for

companies to exclude supporting statement language and/or an entire proposal in

reliance on rule 14a-8l3 in the following circumstances

the company Objects to factual assertions because they are not supported

the company objects to factual assertions that while not materially false or

misleadng may be disputed or countered

the company objects to factual assertions because those assertions may be

interpreted by shareholders in manner that is unfavorable to the company its

directors or its officers and/or

the company objects to statements because they represent the opinion of the

shareholder proponent or referenced source but the statements are not

identified specifically as such

We believe that it is appropriate under rule 14a-8 for companies to address

these objections in their statements of opposition



See also Sun Microsystems Inc July 21 2005
Stock will be held until after the annual meeting and the proposal will be presented at the annual

meeting Please acknowledge this proposal promptly by emai.FISMA 0MB Memorandum M-07-1



AMRITRAD

Octoberl82010

James McRltchie

FISMA 0MB Memorandum M.O716

Re TD AMERITRADE aoeoun id1np4n Memorandum M-07-1

Dear James McRltchle

Thank you for allowing me to assist you today Pursuant to your request this letter Is to conlirm

that you have continuously held

No less U1n 50 shares of Davila DVA since May 2008

No less than 100 shares of Floor FLR since November25 2008 and

No less than 40 shares of Goldman Sachs Group GS Sloce October 82006

If you have any further questions please contact 800-689-3900 to speak with TD
AMERITRADE Client Services representative or e-mail us at lentservicestdamenitradecom
We are available 24 hours day seven days week

Sincerely

444l
Nancy LeBron

Research Resolution

TO AMERITRADE

Thi Inoimatlon Ia fucnIbed as paitofa ganarat Inibunatlon seivica and TO AMaRlTRAO shall not be ttbIe 1r any

dalna9es aiistng out otany inaccuracy In the JnfomaIion Because this inloimalion may dUfer from your Tt
AME1ITRADE monthly statenient you ahotiki reIronyon 1ha1DAMEMTRADEmonIbly statement as the oftIcàl record

of your TDAMERITRADE account

TDNvIERJTRADE does not provIde tmstment Ie or tax advtce Please Coheull your Invesinteni legal or tax advIsor

regardIng tax conse4Qencee of your transactions

TI AMERITRADE Iflc member FNRNSIPCft4FA TO AMERrTRADE trsdemazkloinlb owned by TDAMERITRADE
IP Company Inc end The TointoDominion Bank 2010 T0AMERlTE IP Ccmpam bic All itghte reserved Used
with pemlission
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From FISMA 0MB Memorandum MO716
Sent Tuesday December 07 2010 1231 PM

To OToole Beverly

Subject Rule 14a-8 Proposal Revision GS

Dear Ms OToole Please see the attached Rule 14a-8 Proposal

Revision

Sincerely

John Chevedden

cc James McRitchie



James McRitchie

FISMA 0MB Memorandum MO716

Mr Lloyd Blankfein

Chairman of the Board

The Goldman Sachs Group Inc GS 1ZECfr7Z DL/DN
200 St

New York NY 10282

Phone 212 902-1000

Dear Mr Blankfein

submit my attached Rule 14a-8 proposal in support of the long-term performance of our

company My proposal is for the next annual shareholder meeting intend to meet Rule 14a-8

requirements including the continuous ownership of the required stock value until after the date

of the respective shareholder meeting My submitted format with the shareholder-supplied

emphasis is intended to be used for definitive proxy publication This is my proxy for John

Chevedden and/or his designee to forward this Rule 14a-8 proposal to the company and to act on

mybehalf regarding this Rule 14a-8 proposal and/or modification of it for the forthcoming

shareholder meeting before during and after the forthcoming shareholder meeting Please direct

all future communications regarding my rule 14a-8 proposal to John Chevedden

FISMA 0MB Memorandum MO716
at

to facilitate prompt and verifiable communications Please identif this proposal as my proposal

exclusively

This letter does not cover proposals that are not rule 14a-8 proposals This letter does not grant

the power to vote

Your consideration and the consideration of the Board of Directors is appreciated in support of

the long-term performance of our company Please acknowledge receipt of myproposal

promptly by email tOFISMA 0MB Memorandum MO716

Sincerely

10/1512010

James McRitchie Date

Publisher of the Corporate Governance site at CorpGov.net since 1995

cc John Rogers

Corporate Secretary

Beverly OToole beverly.otoolegs.com

Managing Director and Associate Gerald Counsel

PH 212-357-1584

FX 212-428-9103



Gregory Palm

General Counsel

PH 212-902-4762

FX 212-482-3966



Rule 4a-8 Proposal October 18 2010 December 72010 Revision

Special Shareowner Meetings

RESOLVED Shareowners ask our board to take the steps necessary unilaterally to the fullest

extent permitted by law to amend our bylaws arid each appropriate governing document to give

holders of 10% of our outstanding common stock or the lowest percentage permitted by law

above 10% the power to call special shareowner meeting

This includes that such bylaw and/or charter text will not have any exception or exclusion

conditions to the fullest extent permitted by law in regard to calling special meeting that

apply only to shareowuers but not to management and/or the board

Special meetings allow shareowners to vote on important matters such as electing new directors

that can arise between annual meetings If shareowners cannot call special meetings

management may become insulated and investor returns may suffer Shareowner input on the

timing of shareowner meetings is especially important during major restructuring when

events unfold quickly and issues may become moot by the next annual meeting This proposal

does not impact our boards current power to call special meeting

This proposal topic won more than 60% support at CVS Caremark Sprint Nextel Safeway

Motorola and Donnelley

The merit of this Special Shareowner Meeting proposal should also be considered in the context

of the need for additional improvement in our companys 2010 reported corporate governance

status

The Corporate Library www.thecorporatelibrary.com an independent investment research firm

rated our company with High Governance Risk and Very High Concern in executive

pay Only 24% of CEO pay was incentive based

John Bryan age 73 and with no other current major corporate directorship experience was

marked as Flagged Problem Director because of his General Motors directorship as GM

slid into bankruptcy and had to be bailed out by the U.S government Mr Bryan was still allowed

seats on our three most important Board Committees Mr Bryan also attracted our highest

negative votes

In fact of our 11 directors were on each of our three most important Board Committees The

Corporate Library said that there were concerns about whether the important duties assigned to

each committee can be well executed by such large and busy group

new director Lee Scott brings experience from the Wal-Mart board rated by The Corporate

Library Another relatively new director James Schiro brings experience from the PepsiCo

board also rated by The Corporate Library

Even with the negative of two inside directors we still had no proxy access no cumulative

voting no shareholder written consent no independent board chairman or even lead director

Please encourage our board to respond positively
to this proposal in order to initiate improved

governance and turnaround the above type practices Special Shareowner Meetings Yes on



Notes James McRitchie FISMA 0MB Memorandum Mo716 sponsored this proposal

Please note that the title of the proposal is part of the proposal

Number to be assigned by the company

This proposal is believed to conform with Staff Legal Bulletin No 14B CFSeptember 15

2004 including emphasis added
Accordingly going forward we believe that it would not be appropriate for

companies to exclude supporting statement language andlor an entire proposal in

reliance on rule 14a-8I3 in the following circumstances

the company objects to factual assertions because they are not supported

the company objects to factual assertions that while not materially false or

misleading may be disputed or countered

the company objects to factual assertions because those assertions may be

interpreted by shareholders in manner that is unfavorable to the company its

directors or its officers and/or

the company objects to statements because they represent the opinion of the

shareholder proponent or referenced source but the statements are not

identified specifically as such

We believe that it is appmpriate under rule 14a-8 for companies to address

these objections in their statements of opposition

See also Sun Microsystems Inc July 21 2005
Stock will be held until after the annual meeting and the proposal will be presented at the annual

meeting Please acknowledge this proposal promptly by emaiIFsMA 0MB Memorandum MO716
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200 West Street New York New York 10282-2198

Tel 212-357-1584 Fax 212-346-3588 e-mail beverly.otoole@gs.com

Beverly bole

Managing Director

Associate General Counsel

LYäCt1S

December 20 2010

Via UPS Overnitht

James McRitchie

do John Chevedden

FISMA 0MB Memorandum M-07-16

James McRitchie

FISMA 0MB Memorandum M0716

Re The Goldman Sachs Group Inc Goldman Sachs

Dear Mr McRitchie

This letter is being sent to you in accordance with Rule 14a-8 under the Securities

Exchange Act of 1934 in connection with the shareholder proposal you submitted to Goldman Sachs

which was dated and received by us on December 2010 as well as the time frame for your response to

this letter Rule 14a-8f provides that we must notify you of any procedural or eligibility deficiencies

with respect to the shareholder proposal as well as the time frame for your response to this letter We are

sending this communication to you care of John Chevedden as you requested and we are also sending

copy to your address

Rule 14a-8b2 provides that shareholder proponents must submit sufficient proof of

their continuous ownership of at least $2000 in market value or 1% of the companys shares entitled to

vote on the proposal for at least one year prior to the date the shareholder proposal was submitted

Because you are requesting that we include the December proposal in the proxy statement for our

upcoming 2011 annual meeting of shareholders and not the earlier proposal submitted on October 18

2010 you must submit sufficient proof of ownership as of December 2010

Goldman Sachs stock records do not indicate that you are the record owner of any shares

of common stock You did not submit to Goldman Sachs any proof of ownership as of December

2010 The proof of ownership that you submitted was as of October 18 2010 which pursuant to SEC

staff guidance is not sufficient to demonstrate ownership as of December 2010 See Question

Clc3 of SEC Staff Legal Bulletin No 14 copy of which is attached for your reference

For this reason we believe that your proposal may be excluded from our proxy statement

for our upcoming 2011 annual meeting of shareholders unless this deficiency is cured within 14 calendar

Securities and Investment Services Provided by Goldman Sache Co



days of your receipt of this letter

To remedy this deficiency you must provide sufficient proof of ownership of the

requisite number of shares of Goldman Sachs common stock as of December 2010 the date the

proposal was submitted to us As explained in Rule 14a-8b sufficient proof may be in the form of

written statement from the record holder of your shares usually broker or bank
verifying that as of December 2010 you continuously held the requisite number of shares

for at least one year or

if
you

have filed with the SEC Schedule 13D Schedule 13G Form Form and/or

Form or amendments to those documents or updated forms reflecting your ownership of

the requisite number of shares as of or before the date on which the one-year eligibility period

begins copy of the schedule and/or form and
any subsequent amendments reporting

change in your ownership level and written statement that you continuously held the

requisite number of shares for the one-year period

Under Rule 14a-8f we are required to inform you that if you would like to respond to

this letter or remedy the deficiency described above your response must be postmarked or transmitted

electronically no later than 14 calendar days from the date that you first received this letter We have

attached copy of Rule 14a-8 to this letter for your reference

If you have any questions with respect to the foregoing please contact me at 212 357-

1584 You may send any response to me at the address on the letterhead of this letter by e-mail to

beverly.otoole@gs.com orby facsimile to 212 428-9103

Very truiy yours

jLAi4
Beverly Ooole
Assistant Secretary



Division of Corporation Finance

Securities and Exchange Commission

Shareholder Proposals

Staff Legal Bulletin No 14 CF

Action Publication of CF Staff Legal Bulletin

Date July 13 2001

Summary This staff legal bulletin provides information for companies and shareholders

on rule 14a-8 of the Securities Exchange Act of 1934

Supplementary Information The statements in this legal bulletin represent the views of

the Division of Corporation Finance This bulletin is not rule regulation or statement of

the Securities and Exchange Commission Further the Commissionhas neither approved

nor disapproved its content

Contact Person For further information please contact Jonathan Ingram

Michael Coco Lillian Cummins or Keir Gumbs at 202 942-2900

What is the purpose of this bulletin

The Division of Corporation Finance processes hundreds of rule 4a-8 no-action

requests each year We believe that companies and shareholders may benefit from

information that we can provide based on our experience in processing these requests

Therefore we prepared this bulletin in order to

explain the rule 14a-8 no-action process as well as our role in this

process

provide guidance to companies and shareholders by expressing our

views on some issues and questions that commonly arise under

rule 14a-8 and

suggest ways in which both companies and shareholders can facilitate

our review of no-action requests

Because the substance of each proposal and no-action request differs this bulletin

primarily addresses procedural matters that are common to companies and shareholders

However we also discuss some substantive matters that are of interest to companies and

shareholders alike



We structured this bulletin in question and answer format so that it is easier to

understand and we can more easily respond to inquiries regarding its contents The

references to we our and us are to the Division of Corporation Finance You can

find copy of rule 14a-8 in Release No 34-40018 dated May 21 1998 which is located

on the Commissions website at www.sec.gov/rules/final/34-4001 8.htm

Rule 4a-8 and the no-action process

What is rule 14a-8

Rule 14a-8 provides an opportunity for shareholder owning relatively small

amount of companys securities to have his or her proposal placed alongside

managements proposals in that companys proxy materials for presentation to vote at

an annual or special meeting of shareholders It has become increasingly popular because

it provides an avenue for communication between shareholders and companies as well as

among shareholders themselves The rule generally requires the company to include.the

proposal unless the shareholder has not complied with the rules procedural requirements

or the proposal falls within one of the 13 substantive bases for exclusion described in the

table below

Substantive Description

Basis

Rule 14a-8i1 The proposal is not proper subject for action by shareholders under

the laws of the jurisdiction of the companys organization

Rule 14a-8i2 The proposal would if implemented cause the company to violate

any state federal or foreign law to which it is subject

Rule 4a-8i3 The proposal or supporting statement is contrary to any of the

Commissions proxy rules including rule 14a-9 which prohibits

materially false or misleading statements in proxy soliciting

materials

Rule 14a-8i4 The proposal relates to the redress of personal claim or grievance

against the company or any other person or is designed to result in

benefit to the shareholder or to further personal interest which is

not shared by the other shareholders at large



Rule 14a-8i5 The proposal relates to operations that account for less than 5% of the

companys total assets at the end of its most recent fiscal year and for

less than 5% of its net earnings and gross
sales for its most recent

fiscal year and is not otherwise significantly related to the companys

business

Rule 14a-8i6 The company would lack the power or authority to implement the

proposal

Rule 14a-8i7 The proposal deals with matter relating to the companys ordinary

business operations

Rule 14a-8i8 The proposal relates to an election for membership on the companys

board of directors or analogous governing body

Rule 4a-8i9 The proposal directly conflicts with one of the companys own

proposals to be submitted to shareholders at the same meeting

Rule 14a-8iIO The company has already substantially implemented the proposal

Rule 4a-8i1 The proposal substantially duplicates another proposal previously

submitted to the company by another shareholder that will be

included in the companys proxy materials for the same meeting

Rule 14a-8i12 The proposal deals with substantially the same subject matter as

another proposal or proposals that previously has or have been

included in the companys proxy materials within specified time

frame and did not receive specified percentage of the vote Please

refer to questions and answers P.2 F.3 and P.4 for more complete

descriptions of this basis

Rule 14a-8il3 The proposal relates to specific amounts of cash or stock dividends



How does rule 14a-8 operate

The rule operates as follows

the shareholder must provide copy of his or her proposal to the

company by the deadline imposed by the rule

if the company intends to exclude the proposal from its proxy

materials it must submit its reasons for doing so to the Commission

and simultaneously provide the shareholder with copy of that

submission This submission to the Commission of reasons for

excluding the proposal is commonly referred to as no-action request

the shareholder may but is not required to submit reply to us with

copy to the company and

we issue no-action response that either concurs or does not concur in

the companys view regarding exclusion of the proposal

What are the deadlines contained in rule 14a-8

Rule 14a-8 establishes specific deadlines for the shareholder proposal process

The following table briefly describes those deadlines

120 days Proposals for regularly scheduled annual meeting must be received at

before the the companys principal executive offices not less than 120 calendar

release date days before the release date of the previous years annual meeting

disclosed in proxy statement Both the release date and the deadline for receiving

the previous rule 4a-8 proposals for the next annual meeting should be identified in

years proxy that proxy statement

statement

4-day notice If company seeks to exclude proposal because the shareholder has

of defects not complied with an eligibility or procedural requirement of

response to rule 14a-8 generally it must notify the shareholder of the alleged

notice of defects within 14 calendar days of receiving the proposal The

defects shareholder then has 14 calendar days after receiving the notification to

respond Failure to cure the defects or respond in timely manner

may result in exclusion of the proposal



80 days before If company intends to exclude proposal from its proxy materials it

the company must submit its no-action request to the Commission no later than

files its 80 calendar days before it files its definitive proxy statement and

definitive form of proxy with the Commission unless it demonstrates

proxy good cause for missing the deadline In addition company must

statement and simultaneously provide the shareholder with copy of its no-action

form of proxy request

30 days before If proposal appears
in companys proxy materials the company may

the company elect to include its reasons as to why shareholders should vote against

files its the proposal This statement of reasons for voting against the proposal

definifive is commonly referred to as statement in opposition Except as

proxy explained in the box immediately below the company is required to

statement and provide the shareholder with copy of its statement in opposition no

form of proxy later than 30 calendar days before it files its definitive proxy statement

and form of proxy

Five days after If our no-action response provides for shareholder revision to the

the company proposal or supporting statement as condition to requiring the

has received company to include it in its proxy materials the company must provide

revised the shareholder with copy of its statement in opposition no later than

proposal five calendar days after it receives copy of the revised proposal

In addition to the specific deadlines in rule 4a-8 our informal procedures often

rely on timely action For example if our no-action response requires that the shareholder

revise the proposal or supporting statement our response
will afford the shareholder

seven calendar days from the date of receiving our response to provide the compaiiy with

the revisions In this regard please refer to questions and answers B.12.a and B.12.b

What is our role in the no-action process

Our role begins when we receive no-action request from company In these

no-action requests companies often assert that proposal is excludable under one or

more parts of rule 14a-8 We analyze each of the bases for exclusion that company

asserts as well as any arguments that the shareholder chooses to set forth and determine

whether we concur in the companys view

The Division of Investment Management processes rule 14a-8 no-action requests

submitted by registered investment companies and business development companies



Rule 14a-8 no-action requests submitted by registered investment companies and

business development companies as well as shareholder responses to those requests

should be sent to

U.S Securities and Exchange Commission

Division of Investment Management

Office of Chief Counsel

450 Fifth Street N.W
Washington D.C 20549

All other rule 14a-8 no-action requests and shareholder responses to those requests

should be sent to

U.S Securities and Exchange Commission

Division of Corporation Finance

Office of Chief Counsel

450 Fifth Street N.W
Washington D.C 20549

What factors do we consider in determining whether to concur in

companys view regarding exclusion of proposal from the proxy

statement

The company has the burden of demonstrating that it is entitled to exclude

proposal and we will not consider any basis for exclusion that is not advanced by the

company We analyze the prior no-action letters that company and shareholder cite in

support of their arguments and where appropriate any applicable case law We also may

conduct our own research to determine whether we have issued additional letters that

support or do not support the companys and shareholders positions Unless company

has demonstrated that it is entitled to exclude proposal we will not concur in its view

that it may exclude that proposal from its proxy materials

Do we base our determinations solely on the subject matter of the

proposal

No We consider the specific arguments asserted by the company and the

shareholder the way in which the proposal is drafted and how the arguments and our

prior no-action responses apply to the specific proposal and company at issue Based on

these considerations we may determine that company may exclude proposal but

company cannot exclude proposal that addresses the same or similar subject matter

The following chart illustrates this point by showing that variations in the language of

proposal or different bases cited by company may result in different responses

As shown below the first and second examples deal with virtually identical proposals



but the different company arguments resulted in different responses In the second and

third examples the companies made similar arguments but differing language in the

proposals resulted in different responses

Bases for Date of

Company Proposal exclusion our Our response

that the response

company
cited

PGE Corp Adopt policy that Rule 14a-8b Feb 21 2000 We did not concur in

independent directors are only PGEs view that it

appointed to the audit
could exclude the

compensation and proposal PGE did not

nomination committees demonstrate that the

shareholder failed to

satisii the rules

minimum ownership

requirements PGE
included the proposal in

its proxy
materials

PGE Corp Adopt bylaw that Rule 14a-8i6 Jan 22 2001 We concurred in

independent directors are only PGEs view that it

appointed for all future could exclude the

openings on the audit proposal PGE
compensation and demonstrated that it

nomination committees
lacked the power or

authority to implement

the proposal PGE did

not include the proposal

in its proxy materials

General Adopt bylaw requiring Rules 14a-8i6 Mar 22 2001 We did not concur in

Motors transition to independent and 14a-8ilO GMs view that it could

Corp directors for each seat on
exclude the proposal

the audit compensation
GM did not demonstrate

and nominating
that it lacked the power

committees as openings
or authority to

occur emphasis added implement the proposal

or that it had

substantially

implemented the

proposal GM included

the proposal in its proxy

materials



Do we judge the merits of proposals

No We have no interest in the merits of particular proposal Our concern is that

shareholders receive full and accurate information about all proposals that are or should

be submitted to them under rule 14a-8

Are we required to respond to no-action requests

No Although we are not required to respond we have as convenience to both

companies and shareholders engaged in the informal practice of expressing our

enforcement position on these submissions through the issuance of no-action responses

We do this to assist both companies and shareholders in complying with the proxy rules

Will we comment on the subject matter of pending litigation

No Where the arguments raised in the companys no-action request are before

court of law our policy is not to comment on those arguments Accordingly our

no-action response will express no view with respect to the companys intention to

exclude the proposal from its proxy materials

10 How do we respond to no-action requests

We indicate either that there appears to be some basis for the companys view that

it may exclude the proposal or that we are unable to concur in the companys view that it

may exclude the proposal Because the company submits the no-action request our

response is addressed to the company However at the time we respond to no-action

request we provide all related correspondence to both the company and the shareholder

These materials are available in the Commissions Public Reference Room and on

commercially available external databases

11 What is the effect of our no-action response

Our no-action responses only reflect our informal views regarding the application

of rule 14a-8 We do not claim to issue rulings or decisions on proposals that

companies indicate they intend to exclude and our determinations do not and cannot

adjudicate the merits of companys position with respect to proposal For example

our decision not to recommend enforcement action does not prohibit shareholder from

pursuing rights that he or she may have against the company in court should management

exclude proposal from the companys proxy materials



12 What is our role after we issue our no-action response

Under rule 4a-8 we have limited role after we issue our no-action response In

addition due to the large number of no-action requests that we receive between the

months of December and February the no-action process must be efficient As described

in answer B.2 above rule 14a-8 envisions structured process under which the company

submits the request the shareholder may reply and we issue our response When

shareholders and companies deviate from this structure or are unable to resolve

differences our time and resources are diverted and the
process

breaks down Based on

our experience this most often occurs as result of friction between companies and

shareholders and their inability to compromise While we are always available to

facilitate the fair and efficient application of the rule the operation of the rule as well as

the no-action process suffers when our role changes from an issuer of responses to an

arbiter of disputes The following questions and answers are examples of how we view

our limited role after issuance of our no-action response

If our no-action response affords the shareholder additional time

to provide documentation of ownership or revise the proposal but

the companydoes not believe that the documentation or revisions

comply with our no-action response should the company submit

new no-action request

No For example our no-action response may afford the shareholder seven days

to provide documentation demonstrating that he or she satisfies the minimum ownership

requirements contained in rule 14a-8b If the shareholder provides the required

documentation eight days after receiving our no-action response the company should not

submit new no-action request in order to exclude the proposal Similarly if we indicate

in our response that the shareholder must provide factual support for sentence in the

supporting statement the company and the shareholder should work together

to determine whether the revised sentence contains appropriate factual support

If our no-action response affords the shareholder an additional

seven days to provide documentation of ownership or revise the

proposal who should keep track of when the seven-day period

begins to run

When ourno-action response gives shareholder time it is measured from the

date the shareholder receives our response As previously noted in answer B.lO we send

our response to both the company and the shareholder However the company is

responsible for determining when the seven-day period begins to run In order to avoid

controversy the company should forward copy of our response to the shareholder by

means that permits the company to prove the date of receipt



13 Does rule 14a-8 contemplate any other involvement by us after we

issue no-action response

Yes If shareholder believes that companys statement in opposition is

materially false or misleading the shareholder may promptly send letter to us and the

company explaining
the reasons for his or her view as well as copy of the proposal and

statement in opposition Just as company has the burden of demonstrating that it is

entitled to exclude proposal shareholder should to the extent possible provide us

with specific factual information that demonstrates the inaccuracy of the companys

statement in opposition We encourage shareholders and companies to work out these

differences before contacting us

14 What must company do if before we have issued no-action

response the shareholder withdraws the proposal or the company

decides to include the proposal in its proxy materials

If the company no longer wishes to pursue its no-action request the company

should provide us with letter as soon as possible withdrawing its no-action request This

allows us to allocate our resources to other pending requests
The company should also

provide the shareholder with copy of the withdrawal letter

15 If company wishes to withdraw no-action request what

information should its withdrawal letter contain

In order for us to process withdrawals efficiently the companys letter should

contain

statement that either the shareholder has withdrawn the proposal or

the company has decided to include the proposal in its proxy materials

if the shareholder has withdrawn the proposal copy of the

shareholders signed letter of withdrawal or some other indication that

the shareholder has withdrawn the proposal

if there is more than one eligible shareholder the company must

provide documentation that all of the eligible shareholders have agreed

to withdraw the proposal

if the company has agreed to include revised version of the proposal

in its proxy materials statement from the shareholder that he or she

accepts
the revisions and

an affirmative statement that the company is withdrawing its no-action

request

10



Questions regarding the eligibility and procedural reQuirements of the rule

Rule 14a-8 contains eligibility and procedural requirements for shareholders who

wish to include proposal in companys proxy materials Below we address some of

the common questions that arise regarding these requirements

To be eligible to submit proposal rule 14a-8b requires the

shareholder to have continuously held at least $2000 in market value

or 1% of the companys securities entitled to be voted on the proposal

at the meeting for at least one year by the date of submitting the

proposal Also the shareholder must continue to hold those securities

through the date of the meeting The following questions and answers

address issues regarding shareholder eligibility

How do you calculate the market value of the shareholders

securities

Due to market fluctuations the value of shareholders investment in the

company may vary throughout the year before he or she submits the proposal

In order to determine whether the shareholder satisfies the $2000 threshold we look at

whether on any date within the 60 calendar days before the date the shareholder submits

the proposal the shareholders investment is valued at $2000 or greater based on the

average of the bid and ask prices Depending on where the company is listed bid and ask

prices may not always be available For example bid and ask prices are not provided for

companies listed on the New York Stock Exchange Under these circumstances

companies and shareholders should determine the market value by multiplying the

number of securities the shareholder held for the one-year period by the highest selling

price during the 60 calendar days before the shareholder submitted the proposal

For purposes of this calculation it is important to note that securitys highest selling

price is not necessarily the same as its highest closing price

What type of security must shareholder own to be eligible to

submit proposal

shareholder must own company securities entitled to be voted on the proposal

at the meeting

11



Example

company receives proposal relating to executive compensation from

shareholder who owns only shares of the companys class common stock

The companys class common stock is entitled to vote only on the election of

directors Does the shareholders ownership of only class stock provide basis for

the company to exclude the proposal

Yes This would provide basis for the company to exclude the proposal because

the shareholder does not own securities entitled to be voted on the proposal at the

meeting

How should shareholders ownership be substantiated

Under rule 14a-8b there are several ways to determine whether shareholder

has owned the minimum amount of company securities entitled to be voted on the

proposal at the meeting for the required time period If the shareholder appears in the

companys records as registered holder the company can verify the shareholders

eligibility independently However many shareholders hold their securities indirectly

through broker or bank In the event that the shareholder is not the registered holder the

shareholder is responsible for proving his or her eligibility to submit proposal to the

company To do so the shareholder must do one of two things He or she can submit

written statement from the record holder of the securities verifying that the shareholder

has owned the securities continuously for one year as of the time the shareholder submits

the proposal Alternatively shareholder who has filed Schedule 3D Schedule 3G

Form or Form reflecting ownership of the securities as of or before the date on which

the one-year eligibility period begins may submit copies of these forms and any

subsequent amendments reporting change in ownership level along with written

statement that he or she has owned the required number of securities continuously for

one year as of the time the shareholder submits the proposal

Does written statement from the shareholders

investment adviser verifying that the shareholder held the

securities continuously for at least one year before

submitting the proposal demonstrate sufficiently

continuous ownership of the securities

The written statement must be from the record holder of the shareholders

securities which is usually broker or bank Therefore unless the investment adviser is

also the record holder the statement would be insufficient under the rule

12



Do shareholders monthly quarterly or other periodic

investment statements demonstrate sufficiently continuous

ownership of the securities

No shareholder must submit an affirmative written statement from the record

holder of his or her securities that specifically verifies that the shareholder owned the

securities continuously for period of one year as of the time of submitting the proposal

If shareholder submits his or her proposal to the

company on June does statement from the record

holder verifying that the shareholder owned the securities

continuously for one year as of May 30 of the same year

demonstrate sufficiently continuous ownership of the

securities as of the time he or she submitted the proposal

No shareholder must submit proof from the record holder that the shareholder

continuously owned the securities for period of one year as Of the time the shareholder

submits the proposal

Should shareholder provide the company with written

statement that he or she intends to continue holding the securities

through the date of the shareholder meeting

Yes The shareholder must provide this written statement regardless of the method

the shareholder uses to prove that he or she continuously owned the securities for

period of one year as of the time the shareholder submits the proposal

In order for proposal to be eligible for inclusion in companys

proxy materials rule 14a-8d requires that the proposal including

any accompanying supporting statement not exceed 500 words The

following questions and answers address issues regarding the

500-word limitation

May company count the words in proposals title or

heading in determining whether the proposal exceeds the

500-word limitation

Any statements that are in effect arguments in support of the proposal constitute

part of the supporting statement Therefore any title or heading that meets this test

may be counted toward the 500-word limitation

13



Does referencing website address in the proposal or supporting

statement violate the 500-word limitation of rule 14a-8d

No Because we count website address as one word for purposes of the

500-word limitation we do not believe that website address raises the concern that

rule 14a-8d is intended to address However website address could be subject to

exclusion if it refers readers to information that may be materially false or misleading

irrelevant to the subject matter of the proposal or otherwise in contravention of the proxy

rules In this regard please refer to question and answer F.1

Rule 14a-8e2 requires that proposals for regularly scheduled

annual meeting be received at the companys principal executive

offices by date not less than 120 calendar days before the date of the

companys proxy statement released to sbareholders in connection

with the previous years annual meeting The following questions and

answers address number of issues that come up in applying this

provision

How do we interpret the phrase before the date of the companys

proxy statement released to shareholders

We interpret
this phrase as meaning the approximate date on which the proxy

statement and form of proxy were first sent or given to shareholders For example if

company having regularly scheduled annual meeting files its definitive proxy statement

and form of proxy with the Commission dated April 2001 but first sends or gives the

proxy statement to shareholders on April 15 2001 as disclosed in its proxy statement we

will refer to the April 15 2001 date as the release date The company and shareholders

should use April 15 2001 for purposes of calculating the 120-day deadline in

rule 14a-8e2

How should company that is planning to have regularly

scheduled annual meeting calculate the deadline for submitting

proposals

The company should calculate the deadline forsubmitting proposals as follows

start with the release date disclosed in the previous years proxy

statement

increase the year by one and

count back 120 calendar days

14



Examples

If company is planning to have regularly scheduled annual meeting in

May of 2003 and the company disclosed that the release date for its 2002 proxy

statement was April 14 2002 how should the company calculate the deadline for

submitting rule 14a-8 proposals for the companys 2003 annual meeting

The release date disclosed in the companys 2002 proxy statement was

April 142002

Increasing the year by one the day to begin the calculation is April 14 2003

Day one for purposes of the calculation is April 13 2003

Day 120 is December 15 2002

The 120-day deadline for the 2003 annual meeting is December 15 2002

rule 14a-8 proposal received after December 15 2002 would be untimely

If the 120 calendar day before the release date disclosed in the previous years

proxy statement is Saturday Sunday or federal holiday does this change the

deadline for receiving rule 14a-8 proposals

No The deadline for receiving rule 14a-8 proposals is always the 120th calendar

day before the release date disclosed in the previous years proxy statement Therefore if

the deadline falls on Saturday Sunday or federal holiday the company must disclose

this date in its proxy statement and rule 4a-8 proposals received after business reopens

would be untimely

How does shareholder know where to send his or her proposal

The proposal must be received at the companys principal executive offices

Shareholders can find this address in the companys proxy statement If shareholder

sends proposal to any other location even if it is to an agent
of the company or to

another company location this would not satisfy the requirement

How does shareholder know if his or her proposal has been

received by the deadline

shareholder should submit proposal by means that allows him or her to

determine when the proposal was received at the companys principal executive offices

Rule 14a-8h1 requires that the shareholder or his or her qualified

representative attend the shareholders meeting to present the

proposal Rule 14a-8h3 provides that company may exclude

shareholders proposals for two calendar years if the company

15



included one of the shareholders proposals in its proxy materials for

shareholder meeting neither the shareholder nor the shareholders

qualified representative appeared and presented the proposal and the

shareholder did not demonstrate good cause for failing to attend the

meeting or present the proposal The following questions and answers

address issues regarding these provisions

Does rule 14a-8 require shareholder to represent in writing

before the meeting that he or she or qualified representative

will attend the shareholders meeting to present the proposal

No The Commissionstated in Release No 34-20091 that shareholders are no

longer required to provide the company with written statement of intent to appear and

present
shareholder proposal The Commissioneliminated this requirement because it

serve little purpose and only encumbered shareholders We therefore view it as

inappropriate for companies to solicit this type of written statement from shareholders for

purposes of rule 14a-8 In particular we note that shareholders who are unfamiliar with

the proxy rules may be misled even unintentionally into believing that written

statement of intent is required

What if shareholder provides an unsolicited written statement

that neither the shareholder nor his or her qualified representative

will attend the meeting to present the proposal May the company

exclude the proposal under this circumstance

Yes Rule 14a-8i3 allows companies to exclude proposals that are contrary to

the proxy rules including rule 14a-8h1 If shareholder voluntarily provides

written statement evidencing his or her intent to act contrary to rule 14a-8h1

rule 14a-8i3 may serve as basis for the company to exclude the proposal

If company demonstrates that it is entitled to exclude proposal

under rule 14a-8h3 can the company request that we issue

no-action response that covers both calendar years

Yes For example assume that without good cause neither the shareholder nor

the shareholders representative attended the companys 2001 annual meeting to present

the shareholders proposal and the shareholder then submits proposal for inclusion in

the companys 2002 proxy materials If the company seeks to exclude the 2002 proposal

under rule 14a-8h3 it may concurrently request forward-looking relief for any

proposals that the shareholder may submit for inclusion in the companys 2003 proxy

materials If we grant the companys request and the company receives proposal from

the shareholder in connection with the 2003 annual meeting the company still has an

16



obligation under rule 4a-8j to notify us and the shareholder of its intention to exclude

the shareholders proposal from its proxy materials for that meeting Although we will

retain that notice in our records we will not issue no-action response

In addition to rule 14a-8h3 are there any other circumstances in

which we will grant forward-looking relief to company under

rule 14a-8

Yes Rule 14a-8i4 allows companies to exclude proposal if it relates to the

redress of personal claim or grievance against the company or any other person or is

designed to result in benefit to the shareholder or to further personal interest that is

not shared by the other shareholders at large In rare circumstances we may grant

forward-looking relief if company satisfies its burden of demonstrating that the

shareholder is abusing rule 14a-8 by continually submitting similar proposals that relate

to particular personal claim or grievance As in answer C.4.c above if we grant this

relief the company still has an obligation under rule 4a-8j to notify us and the

shareholder of its intention to exclude the shareholders propoals from its proxy

materials Although will retain that notice in our records we will not issue no-action

response

What must company do in order to exclude proposal that fails to

comply with the eligibility or procedural requirements of the rule

If shareholder fails to follow the eligibility or procedural requirements of

rule 4a-8 the rule provides procedures for the company to follow if it wishes to exclude

the proposal For example rule 14a-8f provides that company may exclude proposal

from its proxy materials due to eligibility or procedural defects if

within 14 calendar days of receiving the proposal it provides the

shareholder with written notice of the defects including the time

frame for responding and

the shareholder fails to respond to this notice within 14 calendar days

of receiving the notice of the defects or the shareholder timely

responds but does not cure the eligibility or procedural defects

Section G.3 Eligibility and Procedural Issues below contains information that

companies may want to consider in drafting these notices If the shareholder does not

timely respond or remedy the defects and the company intends to exclude the proposal

the company still must submit to us and to the shareholder copy of the proposal and its

reasons for excluding the proposal
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Should companys notices of defects give different levels of

information to different shareholders depending on the

companys perception of the shareholders sophistication in

rule 14a-8

No Companies should not assume that any shareholder is familiar with the proxy

rules or give different levels of information to different shareholders based on the fact

that the shareholder may or may not be frequent or experienced shareholder

proponent

Should companies instruct shareholders to respond to the notice of

defects by specified date rather than indicating that

shareholders have 14 calendar days after receiving the notice to

respond

No Rule 14a-8t provides that shareholders must respond within 14 calendar

days of receiving notice of the alleged eligibility or procedural defects If the company

provides specific date by which the shareholder must submit his or her response it is

possible that the deadline set by the company will be shorter than the 14-day period

required by rule 14a-8f For example events could delay the shareholders receipt of

the notice As such if company sets specific date for the shareholder to respond and

that date does not result in the shareholder having 14 calendar days after receiving the

notice to respond we do not believe that the company may rely on rule 4a-8f to

exclude the proposal

Are there any circumstances under which company does not

have to provide the shareholder with notice of defects For

example what should the company do if the shareholder indicates

that he or she does not own at least $2000 in market value or 1%
of the companys securities

The company does not need to provide the shareholder with notice of defects

if the defects cannot be remedied In the example provided in the question because the

shareholder cannot remedy this defect after the fact no notice of the defect would be

required The same would apply for example if

the shareholder indicated that he or she had owned securities entitled

to be voted on the proposal for period of less than one year
before

submitting the proposal

the shareholder indicated that he or she did not own securities entitled

to be voted on the proposal at the meeting

the shareholder failed to submit proposal by the companys properly

determined deadline or
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the shareholder or his or her qualified representative failed to attend

the meeting or present one of the shareholders proposals that was

included in the companys proxy materials during the past two

calendar years

In all of these circumstances the company must still submit its reasons regarding

exclusion of the proposal to us and the shareholder The shareholder may but is not

required to submit reply to us with copy to the company

Ouestions regarding the inclusion of shareholder names in proxy statements

If the shareholders proposal will appear in the companys proxy

statement is the company required to disclose the shareholders

name

No company is not required to disclose the identity of shareholder proponent

in its proxy statement Rather company can indicate that it will provide the information

to shareholders promptly upon receiving an oral or written request

May shareholder request that the company not disclose his or her

name in the proxy statement

Yes However the company has the discretion not to honor the request In this

regard if the company chooses to include the shareholder proponents name in the proxy

statement rule 14a-8l1 requires that the company also include that shareholder

proponents address and the number of the companys voting securities that the

shareholder proponent holds

If shareholder includes his or her e-mail address in the proposal or

supporting statement may the company exclude the e-mail address

Yes We view an e-mail address as equivalent to the shareholder proponents

name and address and under rule 14a-8l1 company may exclude the shareholders

name and address from the proxy statement

Questions regarding revisions to proposals and supportin2 statements

In this section we first discuss the purpose for allowing shareholders to revise

portions of proposal and supporting statement Second we express our views with

regard to revisions that shareholder makes to his or her proposal before we receive

companys no-action request as well as during the course of our review of no-action

19



request Finally we address the circumstances under which our responses may allow

shareholders to make revisions to their proposals and supporting statements

Why do our no-action responses sometimes permit shareholders to

make revisions to their proposals and supporting statements

There is no provision in rule 14a-8 that allows shareholder to revise his or her

proposal and supporting statement However we have long-standing practice of issuing

no-action responses
that pennit shareholders to make revisions that are minor in nature

and do not alter the substance of the proposal We adopted this practice to deal with

proposals that generally comply with the substantive requirements of the rule but contain

some relatively minor defects that are easily corrected In these circumstances we believe

that the concepts underlying Exchange Act section 14a are best served by affording an

opportunity to correct these kinds of defects

Despite the intentions underlying our revisions practice we spend an increasingly

large portion of our time and resources each proxy season responding to no-action

requests regarding proposals or supporting statements that have obvious deficiencies in

terms of accuracy clarity or relevance This is not beneficial to all participants in the

process and diverts resources away from analyzing core issues arising under rule 4a-8

that are matters of interest to companies and shareholders alike Therefore when

proposal and supporting statement will require detailed and extensive editing in order to

bring them into compliance with the proxy rules we may find it appropriate for

companies to exclude the entire proposal supporting statement or both as materially

false or misleading

If company has received timely proposal and the shareholder

makes revisions to the proposal before the company submits its

no-action request must the company accept those revisions

No but it may accept the shareholders revisions If the changes are such that the

revised proposal is actually different proposal from the original the revised proposal

could be subject to exclusion under

rule 4a-8c which provides that shareholder may submit no more

than one proposal to company for particular shareholders meeting

and

rule 14a-8e which imposes deadline for submitting shareholder

proposals
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If the shareholder decides to make revisions to his or her proposal

after the company has submitted its no-action request must the

company address those revisions

No but it may address the shareholders revisions We base our no-action

response on the proposal included in the companys no-action request Therefore if the

company indicates in letter to us and the shareholderthat it acknowledges and accepts

the shareholders changes wewill base our response on the revised proposal Otherwise

we will base our response on the proposal contained in the companys original no-action

request Again it is important for shareholders to note that depending on the nature and

timing of the changes revised proposal could be subject to exclusion under

rule 14a-8c rule 14a-8e or both

If the shareholder decides to make revisions to his or her proposal

after the company has submitted its no-action request should the

shareholder provide copy of the revisions to us

Yes All shareholder correspondence relating to the no-action request should be

sent to us and the company However under ruLe 4a-8 no-action requests and

shareholder responses to those requests are submitted to us The proposals themselves are

not submitted to us Because proposals are submitted to companies for inclusion in their

proxy materials we will not address revised proposals unless the company chooses to

acknowledge the changes

When do our responses afford shareholders an opportunity to revise

their proposals and supporting statements

We may under limited circumstances permit shareholders to revise their

proposals and supporting statements The following table provides examples of the

rule 14a-8 bases under which we typically allow revisions as well as the types of

permissible changes

Basis Type of revision that we may permit

Rule 14a-8i1 When proposal would be binding on the company if approved by

shareholders we may permit the shareholder to revise the proposal to

recommendation or request that the board of directors take the action

specified in the proposal
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Rule 4a-8i2 If implementing the proposal would require the company to breach

existing contractual obligations we may permit the shareholder to

revise the proposal so that it applies only to the companys future

contractual obligations

Rule 14a-8i3 If the proposal
contains specific statements that may be materially

false or misleading or irrelevant to the subject matter of the proposal

we maypermit the shareholder to revise or delete these statements

Also if the proposal or supporting statement contains vague terms we

may in rare circumstances permit the shareholder to clarify these

terms

Rule 14a-8i6 Same as rule 14a-8i2 above

Rule 4a-8i7 If it is unclear whether the proposal focuses on senior executive

compensation or director compensation as opposed to general

employee compensation we may permit the shareholder to make this

clarification

Rule 14a-8i8 If implementing the proposal would disqualify directors previously

elected from completing their terms on the board or disqualify

nominees for directors at the upcoming shareholder meeting we may

permit the shareholder to revise the proposal so that it will not affect

the unexpired terms of directors elected to the board at or prior to the

upcoming shareholder meeting

Rule 14a-8i9 Same as rule 14a-8i8 above

Other questions that arise under rule 14a-8

May reference to website address in the proposal or supporting

statement be subject to exclusion under the rule

Yes In some circumstances we may concur in companys view that it may

exclude website address under rule 14a-8i3 because information contained on the

website may be materially false or misleading irrelevant to the subject matter of the

proposal or otherwise in contravention of the proxy rules Companies seeking to exclude

website address under rule 14a-8i3 should specifically indicate why they believe

information contained on the particular website is materially false or misleading
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irrelevant to the subject matter of the proposal or otherwise in contravention of the

proxy rules

Rule 14a-8i12 provides basis for company to exclude proposal

dealing with substantially the same subject matter as another

proposal or proposals that previously has or have been included in the

companys proxy materials How does rule 14a-8i12 operate

Rule 14a-8i12 operates as follows

First the company should look back three calendar years to see if it

previously included proposal or proposals dealing with substantially

the same subject matter If it has not rule 14a-8i12 is not available

as basis to exclude proposal from this years proxy materials

If it has the company should then count the number of times that

proposal or proposals dealing with substantially the same subject

matter was or were included over the preceding five calendar years

Finally the company should look at the percentage of the shareholder

vote that proposal dealing with substantially the same subject matter

received the last time it was included

If the company included proposal dealing with substantially

the same subject matter only once in the preceding five

calendar years the company may exclude proposal from this

years proxy materials under rule 14a-8i12i if it received

less than 3% of the vote the last time that it was voted on

If the company included proposal or proposals dealing with

substantially the same subject matter twice in the preceding

five calendar years the company may exclude proposal from

this years proxy materials under rule 14a-8i12ii if it

received less than 6% of the vote the last time that it was

voted on

If the company included proposal or proposals dealing with

substantially the same subject matter three or more times in

the preceding five calendar years the company may exclude

proposal from this years proxy materials under

rule 4a-8i 2iii if it received less than 10% of the vote

the last time that it was voted on
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Rule 14a-8i12 refers to calendar years How dowe interpret

calendar years for this purpose

Because calendar year runs from January through December 31 we do not

look at the specific dates of company meetings Instead we look at the calendar year in

which meeting was held For example company scheduled meeting for

April 25 2002 In looking back three calendar years to determine if it previously had

included proposal or proposals dealing with substantially the same subject matter any

meeting held in calendar years 1999 2000 or 2001 which would include any meetings

held between January 1999 and December 31 2001 would be relevant under

rule 14a-8il2

Calendar Year 1997 1998 1999 2000 2001 2002 2003

Voted on Yes No No Yes No

Percentage 4% N/A N/A 4% N/A

Examples

company receives proposal for inclusion in its 2002 proxy materials dealing with

substantially the same subject matter as proposals that were voted on at the

following shareholder meetings

May the company exclude the proposal from its 2002 proxy materials in reliance on

rule 14a-8i12

Yes The company would be entitled to exclude the proposalunder

rule 14a-8i12ii First calendar year 2000 the last time the company included

proposal dealing with substantially the same subject matter is within the prescribed three

calendar years Second the company included proposals dealing with substantially the

same subject matter twice within the preceding five calendar years specifically in 1997

and 2000 Finally the proposal received less than 6% of the vote on its last submission to

shareholders in 2000 Therefore rule 14a-8i12ii which permits exclusion when

company has included proposal or proposals dealing with substantially the same subject

matter twice in the preceding five calendar
years

and that proposal received less than 6%

of the shareholder vote the last time it was voted on would serve as basis for excluding

the proposal
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If the company excluded the proposal from its 2002 proxy materials and then

received an identical proposal for inclusion in its 2003 proxy materials may the

company exclude the proposal from its 2003 proxy materials in reliance on

rule 14a-8i12

No Calendar year 2000 the last time the company included proposal dealing

with substantially the same subject matter is still within the prescribed three calendar

years However 2000 was the only time within the preceding five calendar years that the

company included proposal dealing with substantially the same subject matter and it

received more than 3% of the vote at the 2000 meeting Therefore the company would

not be entitled to exclude the proposal under rule 14a-8i12i

How do we count votes under rule 14a-8i12

Only votes for and against proposal are included in the calculation of the

shareholder vote of that proposal Abstentions and broker non-votes are not included in

this calculation

Example

proposal received the following votes at the companys last annual meeting

5000 votes for the proposal

3000 votes against the proposal

1000 broker non-votes and

1000 abstentions

How is the shareholder vote of this proposal calculated for purposes of

rule 14a-8i12

This percentage is calculated as follows

Votes For the Proposal Voting Percentage

Votes Against the Proposal Votes For the Proposal

Applying this formula to the facts above the proposal received 62.5% of the vote

5.000 .625

3000 5000
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How can companies and shareholders facilitate our processing of no-action

reguests or take steps to avoid the submission of no-action re nests

Eligibility and Procedural Issues

Before submitting proposal to company shareholder should look in the

companys most recent proxy statement to find the deadline for submitting

rule 14a-8 proposals To avoid exclusion on the basis of untimeliness

shareholder should submit his or her proposal well in advance of the

deadline and by means that allows the shareholder to demonstrate the date

the proposal was received at the companys principal executive offices

shareholder who intends to submit written statement from the record

holder of the shareholders securities to verif continuous ownership of the

securities should contact the record holder before submitting proposal to

ensure that the record holder will provide the written statement and knows

how to provide written statement that will satisfy the requirements of

rule 14a-8b

Companies should consider the following guidelines when drafting letter

to notify shareholder of perceived eligibility or procedural defects

provide adequate detail about what the shareholder must do to remedy

all eligibility or procedural defects

although not required consider including copy of rule 14a-8 with the

notice of defects

explicitly state that the shareholder must respond to the companys

notice within 14 calendar days of receiving the notice of defects and

send the notification by means that allows the company to determine

when the shareholder received the letter

Rule 14a-8f provides that shareholders response to companys notice

of defects must be postmarked or transmitted electronically no later than

14 days from the date the shareholder received the notice of defects

Therefore shareholder should respond to the companys notice of

defects by means that allows the shareholder to demonstrate when he or

she responded to the notice

Rather than waiting until the deadline for submitting no-action request

company should submit no-action request as soon as possible after it

receives proposal and determines that it will seek no-action response

Companies that will be submitting multiple no-action requests should

submit their requests individually or in small groups rather than waiting and
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sending them all at once We receive the heaviest volume of no-action

requests between December and February of each year Therefore we are

not able to process no-action requests as quickly during this period Our

experience shows that we often receive 70 to 80 no-action requests week

during our peak period and at most we can respond to 30 to 40 requests in

any given week Therefore companies that wait until December through

February to submit all of their requests will have to wait longer for

response

Companies should provide us with all relevant correspondence when

submitting the no-action request including the shareholder proposal any

cover letter that the shareholder provided with the proposal the

shareholders address and any other correspondence the company has

exchanged with the shareholder relating to the proposal If the company

provided the shareholder with notice of perceived eligibility or procedural

defect the company should include copy of the notice documentation

demonstrating when the company notified the shareholder documentation

demonstrating when the shareholder received the notice and any

shareholder response to the notice

If shareholder intends to reply to the companys no-action request he or

she should try to send the reply as soon as possible after the company

submits its no-action request

Both companies and shareholders should promptly forward to each other

copies of all correspondence that is provided to us in connection with

no-action requests

10 Due to the significant volume of no-action requests and phone calls we

receive during the proxy season companies should limit their calls to us

regarding the status of their no-action request

11 Shareholders who write to us to object to companys statement in

opposition to the shareholders proposal also should provide us with copies

of the proposal as it will be printed in the companys proxy statement and

the companys proposed statement in opposition

Substantive Issues

When drafting proposal shareholders should consider whether the

proposal if approved by shareholders would be binding on the company

In our experience we have found that proposals that are binding on the

company face much greater likelihood of being improper under state law

and therefore excludable under rule 14a-8i1
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When drafting proposal shareholders should consider what actions are

within companys power or authority Proposals often request or require

action by the company that would violate law or would not be within the

power or authority of the company to implement

When drafting proposal shareholders should consider whether the

proposal would require the company to breach existing contracts In our

experience we have found that proposals that would result in the company
breaching existing contractual obligations face much greater likelihood of

being excludable under rule 14a-8i2 rule 14a-8i6 or both This is

because implementing the proposals may require the company to violate

law or may not be within the power or authority of the company to

implement

In drafting proposal and supporting statement shareholders should avoid

making unsupported assertions of fact To this end shareholders should

provide factual support for statements in the proposal and supporting

statement or phrase statements as their opinion where appropriate

Companies should provide supporting opinion of counsel when the

reasons for exclusion are based on matters of state or foreign law In

determining how much weight to afford these opinions one factor we
consider is whether counsel is licensed to practice law in the jurisdiction

where the law is at issue Shareholders who wish to contest companys
reliance on legal opinion as to matters of state or foreign law should but

are not required to submit an opinion of counsel supporting their position

Conclusion

Whether or not you are familiar with rule 4a-8 we hope that this bulletin helps

you gain better understanding of the rule the no-action request process and our views

on some issues and questions that commonly arise during our review of no-action

requests While not exhaustive we believe that the bulletin contains information that will

assist both companies and shareholders in ensuring that the rule operates more

effectively Please contact us with any questions that you may have regarding

information contained in the bulletin
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240.14a8 17 CFR Ch 114110 EditIon

229.9O1c of this chapter that In
volves an entity with securities reg
istered pursuant to SectIon 12 of the
Act 15 U.S.C 781 or

111 roll-up transaction as defined

In Item 901c of Regulation S-K

229.9O1c of this chapter that in
volves limited partnership unless the

transaction involves only

Partnerships whose Investors will

receive new securities or securities in

another entity that are not reported
under transaction reporting plan de
clared effective before December 17

1993 by the Commission under Section
hA of the Act 15 U.S.C 78ki or

Partnerships whose investors se
curities are reported under trans
action reporting plan declared effective

before December 17 1993 by the Com
mission under Section hA of the Act

15 U.S.C 78ki
With respect to all other requests

pursuant to this section the registrant

shall have the option to either mail the

security holders material or furnish

the security holder list as set forth in

this section

At the time of list request the

security holder making the request
shall

If holding the registrants securi

ties through nominee provide the

registrant with statement by the

nominee or other independent third

party or copy of current filing

made with the Commission and fur

nished to the registrant confirming
such holders beneficial ownership and

Provide the registrant with an af

fidavit declaration affirmation or

other similar document provided for

under applicable state law identifying

the proposal or other corporate action

that will be the subject of the security

holders solicitation or communication

and attesting that

The security holder will not use

the list information for any purpose
other than to solicit security holders

with respect to the same meeting or

action by consent or authorization for

which the registrant is soliciting or In
tends to solicit or to communicate

with security holders with respect to

solicitation commenced by the reg
istrant and

ii The security holder will not dis

close such information to any person

other than beneficial owner for whom
the request was made and an employee
or agent to the extent necessary to ef

fectuate the communication or solici

tation

The security holder shall not use
the information furnished by the reg
istrant pursuant to paragraph a2Il
of this section for any purpose other
than to solicit security holders with re
spect to the same meeting or action by
consent or authorization for which the

registrant Is soliciting or intends to so
licit or to communicate with security

holders with respect to solicitation

commenced by the registrant or dis

close such information to any person
other than an employee agent or ben
eficial owner for whom request was
made to the extent necessary to effec

tuate the communication or solicita

tion The security holder shall return

the Information provided pursuant to

paragraph a2ii of this section and

shall not retain any copies thereof or

of any Information derived from such

Information after the termination of

the solicitation

The security holder shall reim
burse the reasonable expenses incurred

by the registrant in performing the

acts requested pursuant to paragraph
of this section

NOTE TO 240.14A7 Reasonably prompt
methods of distribution to security holders

may be used Instead of mailing If an alter

native distribution method Is chosen the

Costs of that method should be considered

where necessary rather than the costs of

mailing
NOTE To 240.14A-7 When providing the in

formation required by 240.14a-.7alXlI if

the registrant has received affirmative writ
ten or Implied Consent to delivery of single

copy of proxy materials to shared address

In accordance with 24014a3e1 it shall

exclude from the number of record holders

those to whom it does not have to deliver

separate proxy statement

FR 48292 Oct 22 1992 as amended at 59

FR 63684 Dec 1994 61 FR 24657 May 15

1996 65 FR 65750 Nov 2000 72 FR 4167 Jan

29 2007 72 FR 42238 Aug 2007

240.14a-.8 Shareholder proposals

This section addresses when com
pany must include shareholders pro
posal in Its proxy statement and iden

tify the proposal in its form of proxy
when the company holds an annual or
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special meeting of shareholders In

summary in order to have your share
holder proposal included on com
panys proxy card and included along

with any supporting statement In its

proxy statement you must be eligible

and follow certain procedures Under

few specific circumstances the com
pany is permitted to exclude your pro
posal but only after submitting Its

reasons to the Commission We struc

tured this section in question-and-an

swer format so that It Is easier to un
derstand The references to you are

to shareholder seeking to submit the

proposal
Question What is proposal

shareholder proposal is your rec
ommendation or requirement that the

company and/or its board of directors

take action which you intend to

present at meeting of the companys
shareholders Your proposal should

state as clearly as possible the course
of action that you believe the company
should follow If your proposal Is

placed on the companys proxy card
the company must also provide in the

form of proxy means for shareholders

to specify by boxes choice between

approval or disapproval or abstention

Unless otherwise indicated the word

proposal as used In this section re
fers both to your proposal and to your
corresponding statement in support of

your proposal if any
Question Who is eligible to sub

mit proposal and how do dem
onstrate to the company that am eli

gible In order to be eligible to sub
mit proposal you must have continu

ously held at least $2000 in market

value or 1% of the companys securi
ties entitled to be voted on the pro
posal at the meeting for at least one

year by the date you submit the pro
posal You must continue to hold those

securities through the date of the

meeting
If you are the registered holder of

your securities which means that your
name appears in the companys records

as shareholder the company can

verify your eligibility on its own al

though you will still have to provide
the company with written statement

that you Intend to continue to hold the

securities through the date of the

meeting of shareholders However if

240.14o8

like many shareholders you are not

registered holder the company likely

does not know that you are share

holder or how many shares you own
In this case at the time you submit

your proposal you must prove your eli

gibility to the company In one of two

ways
The first way is to submit to the

company written statement from the

record holder of your securities usu
ally broker or bank verifying that
at the time you submitted your pro
posal you contlntously held the secu
rities for at least one year You must
also include your own -written state

ment that you intend to continue to

hold the securities through the date of

the meeting of shareholders or

ii The second way to prove owner
ship applies only if you have filed

Schedule 13D 240.13dl0l Schedule
13G 240.13d1O2 Form 249.103 of

this chapter Form 249.104 of this

chapter and/or Form 249.105 of this

chapter or amendments to those doc
uments or updated forms reflecting

your ownership of the shares as of or

before the date on which the one-year
eligibility period begins If you have

filed one of these documents with the

SEC you may demonstrate your eligi

bility by submitting to the company
copy of the schedule and/or

form and any subsequent amendments
reportinga change In your ownership
level

Your written statement that you
continuously held the required number
of shares for the one-year period as of

the date of the statement and

Your written statement that ypu
intend to continue ownership of the
shares through the date of the com
panys annual or special meeting

Question How many proposals

may submit Each shareholder may
submit no more than one proposal to

company for particular shareholders

meeting
Question How long can my pro

posal be The proposal including any

accompanying supporting statement

may not exceed 500 words

Question What is the deadilne

for submitting proposal If you
are submitting your proposal for the

companys annual meeting you can in

most cases find the deadline in last
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years proxy statement However If the

company did not hold an annual meet

ing last year or has changed the date

of Its meeting for this year more than

30 days from last years meeting you
can usually find the deadline in one of

the companys quarterly reports on

Form 10Q 249.308a of this chapter
or In shareholder reports of investment

companies under 270.30dl of this

chapter of the Investment Company
Act of 1940 In order to avoid con
troversy shareholders should submit

their proposals by means Including
electronic means that permit them to

prove the date of delivery
The deadline is calculated in the

following manner if the proposal is sub
mitted for regularly scheduled an
nual meeting The proposal must be re
ceived at the companys principal exec
utive offices not less than 120 calendar

days before the date of the companys
proxy statement released to share
holders in connection with the previous

years annual meeting However if the

company did not hold an annual meet
ing the previous year or If the date of

this years annual meeting has been

changed by- more than 30 days from the
date of the previous years meeting
then the deadline is reasonable time

before the company beg-ins to print and

send its proxy materials

If you are submitting your pro
posal for meeting of shareholders

other than regularly scheduled an
nual meeting the deadline is reason

able time before the company begins to

print and send its proxy materials

Question What if fail to follow

one of the eligibility or procedural re
quirements explained In answers to

Questions through of this section
The company may exclude your pro

posal but only after it has notified you
of the problem and you have failed

adequately to correct it Within 14 cal

endar days of receiving your proposal
the company must notify you in writ

ing of any procedural or eligibility de
ficiencies as well as of the time frame

for your response Your response must
be postmarked or transmitted elec

tronically no later than 14 days from

the date you received the companys
notification company need not pro
vide you such notice of deficiency If

the deficiency cannot be remedied

such as if you fail to submit proposal

by the companys properly determined
deadline If the company Intends to ex
clude the proposal it will later have to

make submission under 240.l4a8
and provide you with copy under

Question 10 below 240.14a8j
II you fall In your promise to hold

the required number of securities

through the date of the meeting of

shareholders then the company will be

permitted to exclude all of your pro
posals from its proxy materials for any
meeting held in the following two cal

endar years

Question Who has the burden of

persuading the Commission or Its staff

that my proposal can be excluded Ex
cept as otherwise noted the burden is

on the company to demonstrate that it

is entitled to exclude proposal

Question Must appear person
ally at the shareholders meeting to

present the proposal Either you or

your representative who is qualified

under state law to present the proposal

on your behalf must attend the meet
ing to present the proposal Whether

you attend the meeting yourself or

send qualified representative to the

meeting in your place you should

make sure that you or your represent

ative follow the proper state law pro
cedures for attending the meeting and/

or presenting your proposal

If the company holds its share

holder meeting in whole or in part via

electronic media and the company per
mits you or your representative to

present your proposal via such media
then you may appear through elec

tronic media rather than traveling to

the meeting to appear In person
If you or your qualified represent

ative fail to appear and present the

proposal without good cause the com
pany will be permitted to exclude all of

your proposals from its proxy mate
rials for any meetings held in the fol

lowing two calendar years

Question If have complied with

the procedural requirements on what
other bases may company rely to ex
clude my proposal Improper under

state law If the proposal is not prop
er subject for action by shareholders
under the laws of the jurisdiction of

the companys organization
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NOTE TO PAP.AGItAP1 IX1 Depending on

the subject matter some proposals are not

considered proper under state law If they

would be binding on the company if approved

by shareholders In our experience most pro
posals that are cast as recommendations or

requests that the board of directors take

specified action are proper under state law
Accordingly we will assume that proposal

drafted as recommendation or suggestion

is proper unless the company demonstrates

otherwise

Violation of law If the proposal

would if implemented cause the coin

pany to violate any state federal or

foreign law to which it is subject

NOTE TO P5.GRAPH i2 We will not

apply this basis for exclusion to permit ex
clusion of proposal on grounds that it

would violate foreign law if compliance with

the foreign law would result in violation of

any state or federal law

Violation of proxy rules If the pro
posal or supporting statement is con

trary to any of the Commissions proxy

rules including 240.14a-9 which pro
hibits materially false or misleading

statements in proxy soliciting mate
rials

Personal grievance special interest

If the proposal relates to the redress of

personal claim or grievance against

the company or any other person or if

it is designed to result in benefit to

you or to further personal interest
which is not shared by the other share

holders at large
Relevance If the proposal relates

to operations which account for less

than percent of the companys total

assets at the end of its most recent fis

cal year and for less than percent of

its net earnings and gross sales for its

most recent fiscal year and Is not oth
erwise significantly related to the com
panys business

Absence of power/authority If the

company would lack the power or au
thority to implement the proposal

Management functions If the pro
posal deals with matter relating to

the companys ordinary business oper
ations

Relates to election If the proposal

relates to nomination or an election

for membership on the companys
board of directors or analogous gov
erning body or procedure for such

nomination or election

Conflicts with companys proposal
If the proposal directly conflicts with

one of the companys own proposals to

be submitted to shareholders at the

same meeting

NOTE TO PARAGRAFif i9 companys
submission to the Commission under this

section should specify the points of conflict

with the companys proposal

10 Substantially implemented If the

company has already substantially Im
plemented the proposal

11 Duplication If the proposal sub
stantially duplicates another proposal

previously submitted to the company
by another proponent that will be in
cluded in the companys proxy mate
rials for the same meeting

12 Resubmissions If the proposal

deals with substantially the same sub

ject matter as another proposal or pro
posals that has or have been previously

Included In the companys proxy mate
rials within the preceding calendar

years company may exclude it from

its proxy materials for any meeting
held within calendar years of the last

time it was included if the proposal re
ceived

Less than 3% of the vote if pro-

posed once Within the preceding cal

endar years

ii Less than 6% of the vote on its

last submission to shareholders If pro
posed twice previously within the pre
ceding calendar years or

iii Less than 10% of the vote on its

last submission to shareholders if pro
posed three times or more previously

within the preceding calendar years
and

13 Specific amount of dividends If the

proposal relates to specific amounts of

cash or stock dividends

Question 10 What procedures must
the company follow if it intends to ex
clude my proposal If the company
intends to exclude proposal from its

proxy materials it must file Its rea
sons with the Commission no later

than 80 calendar days before it files its

definitive proxy statement and form of

proxy with the Commission The com
pany must simultaneously provide you
with copy of its submission The
Commission staff may permit the com
pany to make its submission later than

80 days before the company files its de
finitive proxy statement and form of
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proxy if the company demonstrates

good cause for missing the deadline
The company must file six paper

copies of the following
The proposal

ii An explanation of why the com
pany believe8 that it may exclude the

proposal which should if possible
refer to the most recent applicable au
thority such as prior Division letters

issued under the rule and

iii supporting opinion of counsel
when such reasons are based on mat
ters of state or foreign law

Question 11 May submit my own
statement to the Commission respond
ing to the companys arguments

Yes you may submit response but

it is not required You should try to

submit any response to us with copy
to the company as soon as possible

after the company makes its submis
sion This way the Commission staff

will have time to consider fully your
submission before it issues its re
sponse You should submit six paper
copies of your response

Question 12 If the company in
cludes my shareholder proposal in its

proxy materials what information

about me must it include along with

the proposal itself

The companys proxy statement

must include your name and address
as well as the number of the companys
voting securities that you hold How
ever instead of providing that informa

tion the company may instead include

statement that it will provide the in
formation to shareholders promptly

upon receiving an oral or written re
quest

The company is not responsible

for the contents of your proposal or

supporting statement

Question 13 What can do if the

company includes in its proxy state
ment reasons why it believes share
holders should not vote in favor of my
proposal and disagree with some of

its statements

The company may elect to include

in its proxy statement reasons why it

believes shareholders should vote

against your proposal The company is

allowed to make arguments reflecting

its own point of view just as you may
express your own point of view in your
proposals supporting statement

17 CFR Ch 114110 Edition

However if you believe that the

companys opposition to your proposal
contains materially false or misleading
statements that may violate our anti-

fraud rule 24014a9 you should

promptly send to the Commission staff

and the company letter explaining

the reasons for your view along with

copy of the companys statements op
posing your proposal To the extent

possible your letter should include

specific factual Information dem
onstrating the inaccuracy of the com
panys claims Time permitting you
may wish to try to work out your dif
ferences with the company by yourself

before contacting the Commission

staff

We require the company to send

you copy of Its statements opposing

your proposal before it sends its proxy
materials so that you may bring to

our attention any materially false or

misleading statements under the fol

lowing timeframes

If our no-action response requires

that you make revisions to your pro
posal or supporting statement as con
dition to requiring the company to in
clude it in its proxy materials then
the company must provide you with

copy of its opposition statements no
later than calendar days after the

company receives copy of your re
vised proposal or

ii In all other cases the company
must provide you with copy of its op
position statements no later than 30

calendar days before its files definitive

copies of its proxy statement and form
of proxy under 240.14a6

FR 29119 May 28 1998 63 FE 50622 50623

Sept 22 1998 as amended at 72 FR 4168 Jan
29 2007 72 FR 70456 Dec II 2007 73 FR 977

Jan 2008

240.14a9 False or misleading state
ments

No solicitation subject to this

regulation shall be made by means of

any proxy statement form of proxy
notice of meeting or other communica
tion written or oral containing any
statement which at the time and in

the light of the circumstances under

which It is made is false or misleading
with respect to any material fact or

which omits to state any material fact
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From OToe Beverly ILecall

To FISMA 0MB Memorandum M0716
Subject The Goldman Sachs Group Inc

Date Tuesday December 21 2010 30553 PM

Attachments Ltr from BOT to Cheedden-McRftthje 12-20Lodf

Importance High

Below is copy of the letter that was sent by UPS Overnight yesterday to both

the Redondo Beach and Elk Grove addresses

Yours truly

Bev OToole



FromFlSMA 0MB Memorandum MO7.16
To OToole Beverly

Sent Sun Jan 02 171851 2011

Subject One Rule 14a-8 Proposal and Two Broker Letters Requested by Company GS

Dear Ms OToole Thank YOU for confirming receipt of the revised version of the

October 18 2010 rule 14a-8 proposal The original version was accompanied with

broker letter and commitment to hold the company stock until after the 2011

annual meeting The attachment which was meant to c1arif the company letter

addresses proposal revision but does not state that proposal revision creates an

obligation for two broker letters

Please advise on January 2011 whether the company can explains this omission

on the attachment which makes the company request contradictory and/or

unsupported

Sincerely

John Chevedden

cc James McRitchie



From OToole Beverly iLecall

TOFISMA 0MB Memorandum M-07-16

Subject RE The Goldman Sachs Group Inc

Date Monday January 03 2011 41534 PM

Dear Mr Chevedden

Thank you for your response We believe that Rule 14a-8 copy of which was attached to

our letter dated December 20 requires Mr McRitchie to provide suitable proof of

ownership as of the date he submitted the version of the proposal that he would like

included in the proxy statement Because he is requesting that we includethe December

version of the proposal in our proxy statement we have requested that he provide proof

of ownership as of that date as noted in our December 20 letter The broker letter as of

October 18 is not evidence of ownership as of December

Please provide the requested evidence of ownership by the end of the day tomorrow

January 2011 14 calendar days after delivery of our letter addressed to you and Mr
McRitchie which occurred on December 21 2010

Manythanksandhappynewyear

BevOToole

Beverly OToole

Managing Director and Associate General Counsel

Goldman Sachs Co

200 West Stieet 15th Floor

New York New York 10282-2 198

telephone 212-357-1584

facsimile 212-428-9103

This message may contain information that confidential or priviJeged If you are not the intended redpient please advise the

sender immediately and delete this message See hupi/www.gs.comIdisdaimer/mail for further information on confidentiality

and the risks inherent in electronic communication

From FISMA 0MB Memorandum M0716
Sent Sunday January 02 2011 519 PM

To OToole Beverly

Subject One Rule 14a-8 Proposal and Two Broker Letters Requested by Company GS

Dear Ms OToole Thank you for confirming receipt of the revised version

of the October 18 2010 rule 14a-8 proposal The original version was

accompanied with broker letter and commitment to hold the company
stock until after the 2011 annual meeting The attachment which was meant

to clarifr the company letter addresses proposal revision but does not

state that proposal revision creates an obligation for two broker letters

Please advise on January 2011 whether the company can explains this

omission on the attachment which makes the company request contradictory



and/or unsupported

Sincerely

John Chevedden

cc James McRitchie



FromFisMA 0MB Memorandum MO716
To OToole Beverly LLegalJ

Sent Tue Jan 040911532011

Subject Rule 14a-8 Proposal GS

Dear Ms OToole There does not appear to be any text in rule 14a-8 or the related

Staff Legal Bulletins equating revision with two broker letter requirement

Revisions or the root of the word revision are mentioned 50-times in Rule 14a-8

and the associated Staff Legal Bulletins 14 through 14E Rule 14a-8 and the Staff

Legal Bulletins 14 through 14E that mention proposal revisions say nothing about

corresponding need for two broker letters notwithstanding the subjective

company explanation The proponent is entitled to clear notice within 14-days

and this does not appear to be met by the subjective company explanation

introduced by We believe .. Please advise today if there is further question

Sincerely

John Chevedden

cc James McRitchie



From OToole Beverly rLecafl

TOFISMA 0MB Memorandum M0716
Subject RE The Goldman Sachs Group 1n

Date Tuesday January 04 2011 45505 PM

Mr Chevedden

Thank you for your response We refer you again to our notice of deficiency dated December

20 2010 which notes that Mr McRitchies proposal submitted December 2010 is deficient

unless the requisite proof of ownership as of December 2010 is provided

Sincerely

Bev OToole

Beverly OToole

Managing Director and Associate General Counsel

Goldman Sachs Co

200 West Street 15th Floor

New York New York 10282-2198

telephone 212-357-1584

facsimile 212-428-9103

This
alessage may contain information that is conuidetiaI or pilvileged If you are not the intended recipient please advise the

sender immediately and delete this message See h/ws.ga.codisdaimernall for further information on confidentiality

ad the rjk inherent in electronic communication

From FISMA 0MB Memorandum M0716
Sent Tuesday January 04 2011 912 AM
To OToole Beverly

Subject Rule 14a-8 Proposal GS

Dear Ms OToole There does not appear to be any text in rule 14a-8 or the

related Staff Legal Bulletins equating revision with two broker letter

requirement

Revisions or the root of the word revision are mentioned 50-times in Rule

14a-8 and the associated Staff Legal Bulletins 14 through 14E Rule 14a-8

and the Staff Legal Bulletins 14 through 14E that mention proposal

revisions say nothing about corresponding need for two broker letters

notwithstanding the subjective company explanation .The proponent is

entitled to clear notice within 14-days and this does not appear to be met

by the subjective company explanation introduced by We believe ..

Please advise today if there is further question

Sincerely

John Chevedden

cc James McRitchie



From FISMA 0MB Memorandum MO716
To OToole Beverly

Sent Tue Jan 04 212955 2011

Subject Rule 14a-8 Proposal GS

Dear Ms OToole

Referring back to the company December 20 2010 letter the October 18 2010

original and its December 2010 revision are the same proposal The December

2010 revision recommends taking the same action as the October 18 2010

original With the October 18 2010 original the company received the advantage

of advance notice of the rule 14a-8 proposal Now the company wants to impose

broker letter penalty that the company has not provided clear support for after

receiving the benefit of advance notice

Sincerely

John Chevedden

cc James McRitchie


