
Ian Lofwall

Corporate Counsel

Lexmark International Inc

740 West New Circle Roa

Lexington KY 40550

January 52011

Act _______

Section_
Rule _____
Public

Availability

Dear Mr Lofwall

This is in response to your letter dated December 2010 concerning the

submission to Lexmark by Elio Greco Our response is attached to the enclosed

photocopy of your correspondence By doing this we avoid having to recite or

summarize the facts set forth in the correspondence Copies of all of the correspondence

also will be provided to the proponent

In connection with this matter your attention is directed to the enclosure which

sets forth brief discussion of the Divisions informal procedures regarding shareholder

proposals

Enclosures

cc Elio Greco

Sincerely

Gregory Beiliston

Special Counsel
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Response of the Office of Chief Counsel

Division of Corporation Finance

Re Lexmark International Inc

Incoming letter dated December 2010

The submission relates to complaints about violations of the code of business

conduct as well as civil and penal Italian rules on the part of some Italian employees

To the extent the submission involves rule 14a-8 issue there appears to be some

basis for your view that Lexmark may exclude the submission under rule 14a-8i3 as

vague and indefinite In this regard we note that neither the stockholders nor the

company would be able to determine with any reasonable certainty exactly what actions

or measures the submission requires Accordingly we will not recommend enforcement

action to the Commission if Lexmark omits the submission from its proxy materials in

reliance on rule 14a-8i3 In reaching this position we have not found it necessary to

address the alternative bases for omission upon which Lexmark relies

Sincerely

Reid Hooper

Attorney-Adviser
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VIA E-MAIL shareholder osalssec.ov

U.S Securities and Exchange Conittission

Division of Corporation Finance

Office ofChicfCounsel

100 Street NE
Washington D.C 0549

Re Lexmaik international Inc Stoókhólder Ptoposal submitted by Elio Greco

Dear Sir or Madam

This letter is submitted on behalf of Lexmark hitethational Inc Pelware corporation the

Company pursuant to Rule 14a-8j of the Securities Exchange Act of 1.934 as amended the

Ehge Act On November aOIO the Company received stockhoktar pnposal the PropoSal
submitted by Eli Greco the Proponent for inclusion in the Companys proxy Statement the 2Q1
Proxy Statement for its 2011 Animal Meeting of Stockholders the 2Q11 Annual Meeting copy of

the Proposal sent by the Proponent i5 attached hereto as Exhibit For the reasons set forth below the

Company intends to omit the Proposal from.its 2011 PrOxy Statement and respectfully requeSts that the

staff of the Division of Corporation Fmance the Staff of the Securities and Exchange

Commission the Commission confirm that it will not recommend enforcement action if the Proposal

is omitted fr the 2011 Proxy Statement

In accordance with RttIe 14a-Sj of the Exchange Act the Company has filed this letter with the

Commission no later than 80 calendar day before the Company intends to file its 2011 Proxy Statçnient

with th Commission Pursuant to Staff Legal Bulletin l4D NOv 2008 the .Cotnpahy is submitting

this letter to the Commission via electromo mail copy of this letter and its Exhibits is being mailed to

the Proponent to notify thO Proponent of the Companys intention to exclude the Proposal from its 2011

Proxy Statement in accordance with Ru1e.14a-8j1

Summary

The Company respectfully requests that the Staff concur in the Companys view that.th Proposal

may be excluded fgom tim .2011 koxy Statement pursuant to 14a-8i3 because the Proposal is

inherently vague and indefinite and its inclusion in the 2011 Proxy Statement would violate Rule 14a-9

Alternatively the Proposal may be excluded because it relates to the Proponents personal grievance

against the Company and its subsidiaries in violation of Rule 14a-8i4 or because the Proposal deals

with matter relating to the Companys ordinary business operations in violation Of Rule 14a$i7

The Proposal

what appears to be inten4ed as stockholder proposal the Proposal submitted by the

Proponent provides as follows
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As holder of the Corporate in the years 2006 2007 2009 and 2010 sent to the Italian

Country Manager to the C.E.O and to the Board of Directors of Lexmark International

Inc formal complaints about violations of the Code of Business Conduct as well of the

civil and penal Italian rules on the part of some Italian employees

At same time in order to safeguard the image and good name of the Company formally

requested the opening of an investigation in order to verify my statements

Only once received an answer it was wholly unsatisfactory

wish to submit this subject to the next Annual Meeting of Stockholders so it could be

more deepened

The Proposal may be excluded pursuant to Rule 14a-8i3 because it is vague and

indefinite in violation of Rule 14a-9

Under Rule 14a-8i3 company may exclude stockholder proposal if the proposal or

supporting statement is contrary to any of the Commissions proxy rules including Rule 14a-9 which

prohibits materially false or misleading statements in proxy soliciting materials The Staff has

consistently taken the position that if proposal or supporting statement is so vague and indefinite that

stockholders voting on the proposal would not be able to determine with reasonable certainty exactly

what action or measures would be required in the event the proposal was adopted then such proposal may
be excluded pursuant to Rule 14a-8i3 See Staff Legal Bulletin No 14B Sept 15 2004 The U.S

Court of Appeals for the Eight Circuit has described vague
and indefinite proposal as one that makes it

impossible for either the board of directors or the stockholders at large to comprehend precisely what the

proposal would entail Dyer SEC 287 F.2d 773 781 gth Cir 1961

The Company does not believe that the Proponent has submitted recognizable stockholder

proposal under Rule 14a-8i3 The Proposal alludes to certain violations of the Companys Code of

Business Conduct and Italian law by certain employees of Lexmark International S.r.l Lexmark Italy

subsidiary of the Company but does not clearly specify what those violations are or who committed

such violations The Proponent then indicates his request to submit this subject to the next Annual

Meeting of Stockholders so it could be more deepened See Exhibit The Company believes that the

Proposal is so vague and indefinite that the Company cannot determine what to present in its 2011

Proxy Statement or what to present to stockholders at the 2011 Annual Meeting and ii stockholders

voting on the Proposal would not be able to determine with reasonable certainty exactly what action or

measures they are voting for or against Furthermore the Proposal does not include enough clear

information for the Company to be able to implement the Proposal without making assumptions regarding

the Proponents intent The Company is unable to determine what the Proponent is requesting in the

Proposal and believes that its stockholders will face similar dilemma if presented with the Proposal

Accordmgly the Company believes that it may omit the Proposal pursuant to Rule 14a-8i3 because it

is in violation of Rule l4a-9

The Commission in numerous no-action letters has permitted the exclusion of stockholder

proposals if the proposals are vague and indefinite that neither the stockholders voting on the proposal nor
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the Company would be able to determine with reasonable certainty exactly what action or measures

would be required by the Company in the event the proposal was adopted See Bank of America Corp

Feb 17 2006 concurring in excluding proposal because the proposal was vague and indefinite

PGE Corporation Mar 2009concurring in excluding proposal under Rule 14a-8i3 because the

proposal was inipermissibly vague and could mislead shareholders see also Philadelphia Electric

Company Jul 30 l992concurring in excluding proposal because the proposal was so inherently

vague and indefinite that any company action could be significantly different from the action envisioned

by the shareholders voting on the proposal The Staff has also permitted companies to exclude

impermissibly vague proposals because the proposals failed to define keyterms and were subject to

multiple interpretations See Ban/c ofAmerica Corp Feb 25 2008concurring hi excluding proposal

under Rule 4a-8i3 because the proposal failed to define key terms which were subject to multiple

interpretations and which provided insufficient guidance to allow the Company to implement the

proposal Wendys International Inc Feb 24 2006concurring in excluding proposal that failed to

define key terms and the intent of the proposal was vague and indefinite

If the Proposal were included in the 2011 Proxy Statement neither the Company nor the

Companys stockholders voting on the Proposal would be able to determine with reasonable certainty

what action or measures the Company would be required to take if the Proposal was adopted Any action

the Company takes with respect to the Proposal could be significantly different from the action

envisioned by stockholders voting on the Proposal Consequently the Company respectfully requests that

the Staff concur in its view that the Proposal may be excluded from the 2011 Proxy Statement under Rule

14a-8i3 because it is vague and indefinite in violation of Rule 14a-9

II The Proposal may be excluded pursuant to Rule 14a-8i4 because it relates to the redress

of personal claim or grievance against the Company

Under Rule 14a-8i4 company may exclude stockholder proposal if the proposal relates to

the redress of personal claim or grievance against the company or any
other person or if it is designed

to result in benefit to you or to further personal interest which iS not shared by the other shareholders

at large The Commission has stated that Rule 14a-8i4 is designed to insure that the security holder

proposal process would not be abused by proponents attempting to achieve personal ends that are not

necessarily in the common interest of the issuers shareholders generally Exchange Act Release No 34-

20091 Aug 16 1983 As discussed below the Proposal is an abuse of the stockholder proposal process

because it is designed to further the Proponents personal cause without producing any benefit to other

stockholders of the Company The cost and time involved in dealing with these situations do disservice

to the interests of the issuer and its security holders at large Exchange Act Release No 34-19135 Oct
14 1982

The Proponent is former employee of Lexmark Italy The Proponent was terminated by

Lexmark Italy in 2003 and has since engaged in filing series of lawsuits against Lexmark Italy The

Proponent first filed writ of summons in the Court of First Instance in Naples in 2006 alleging that he

was improperly terminated by Lexmark Italy The Court of First Instance in Naples rejected the

Proponents request in 2008 and the Proponent appealed the decision to the Court of Appeals in Naples

On April 10 2009 the Court of Appeals in Naples rejected the appeal and confirmed the decision of the

Court of First Instance Court in Naples The Proponent has appealed the case to the Supreme Court in

Rome The Supreme Court has yet to rule on whether the Proponents claim is admissible nor has it set

date for hearing
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The Proponent fi.ind second writ pf simmons in the Court of First Instance iü Naples in 2006 for

damages arising from the ernploynient relationship alleging unfair treatment and discriminatory behavior

of certain management employees of Lexmark Italy In October 2010 the Court of First Instance in

Naples rejected the Proponents clalms as inadmissible

In addition to his lawsuits against Lexmark Italy the Proponent has repeatedly contacted both

Lexmark Italy and the Company alleging improper con tuct in violation of the Companys Code of

Business Conduct by certain employees of Lexmark Italy The Company notes that the purported

violations of the Company Code of Business Conduct by certain employees of Lexmark Italy were

thoroughly investigated by the Company and its subsidiaries The Company determined that the

Proponents Qlaims were without merit and notified the.Proponent of that fact on April22 20.10

The Staff has consistntly pe.nnitted companies to exclude proposals presented by disgruntled

former employees with history of confrontation ith the company as indicative ofa personal claim or

grievance within the meaning of Rule 14a 8i4 See The Southern Company Jan 21 2003concurnng

in excluding proposal requesting an investigation of management by former employee who was laid

off as part of workforce reduction because it was determined that the proposal was another attempt by

disgruntled former employee to redress his personal grievances agamst the company International

Business Machines Corporation Dec 12 2005concumng in the exclusion of proposal under Rule

14 8i4 of former empIoyee who was unsucees1ul in litigating his wrongful termination claim

General Electric Company Jan 12 2007concurring in excluding proposal of disgruntled former

e.mploye

The Company be1ie.ves that the Proponent js now turning tq the stockholder proposal process in

an effort to redress his personal grievances with Lexmark Italy and the Company Although the

Proponent wan terminated in 2003 and has been unsuccessful in litigating his wrongfultermination claims

agamst Lexmark Italy he continues to appeal such decisions and make allegations to Lexmark Italy and

the Company that certain employees of Lexmark lialy have committed violationsof the Companys Code

of Business Conduct As mentioned above the Company has investigated the Proponents allegations

anddetermined that such allegations are unfounded Its the Companys belief that his allegations against

certain employees of Lexmark Italy are motivated by his termination that occurred in 2003 The

Proposal which requests that stockholders approve an investigation into these employees actions is

simflariy motivated by The Proponents perini grievances against Lexmatk Italy arising from his

termination of employment Therefore the Company respectfully requests that the Staff concur in its

opinion that th Proposal may be excluded from the 2011 Proxy Statement under Rule 14a..8i4

because the Proposal relates .to the Proponents personal grievance against the Company and its

subsidiaries

III The Proposal maybe eiicluded pursuantio Rule 14a.-8.i7 because it is amatter relating to

the Companys ordinary business operations

Rule l4a8i7 provides that company may exclude stockholder proposal if the proposal

deals with matter relating to the companys ordinary business operations The basis for exclusion

under Rule l.4a-8i7 is to prese.rve the authority of companys management and it bard of directors

to manage the ordinary business operations of the company its release adopting amendments to the

rules governing stoclc.holder proposals the Commission indicated that when applying the ordinary

busiiess exclusion the general underlying policy to confine thir resOlution of ordinary business

problems to management and the board of directors since it is impracticable for shareholders to decide



1jS Securiti and lxchanczc Comirussion

Divisioii of orporare Finance

0111cc of Itief iiusd

Leceiibcr 21

Iav.e

how to solve such problems at an annual shareholders meeting Vcc Exchange Act Rclease No 34-

4001 Ma 21 99 the 199S Release

hi the 1998 Release the Commission provided that the ordinar business exclusion rests on

two ceiitral consideratiotis Tue .ounriission noted that the lirsi e.risideratioii relates to the subject

matter of the proposal indicating that certain tasks are so fundaniental to nmnagements ability to run

company on daytoday basis that they could not as practical matter be subject to direct shareholder

oversight The Commission noted that the second consideration relates to the degree to which tile

proposal seeks to micro-manage the company by probing tco deeply into matters ot complex nature

upon which shareholders as group would not he in position to make an intrmcdjudgtnent

he Proposal appears to be related to perceived violations of the Companys Code of Rusitiess

Conduct and Italian law by certain employees of Lexmark Italy The supervision and discipline of

emplovces is task that is so fundamental to managements ability to run company on day-to-day

basis that it should not as practical matter he subject to direct stockholder oversight To the extent that

the Proponent is requesting that the Companys stockholders approve an investigation into the conduct of

the Companys eniplovees the inclusion of such proposal could severely constrain ruanai.rerncnts

ability to efIectively supervise and discipline its employees on day-to-day basis if such matters are

subject to continued stockholder oversitht

Statf has consistently determined that stockholder proposals that relate to the promulgation

of or amendment to companys code of conduct are excludable under Rule 14a-8i7 because such

proposals relate to matters in.ol ing comparws ordinary business operations SCL 1mcricuz hxprLw

Cnmoanv Jan 22 2009concurring in excluding proposal requesting amendments to the code it

conduct to include mandatory penalties for noncompliance Similarly the Stall has consistently

concurred with companies requesting the exclusion of stockholder proposals that request the board o.t

directors to undertake actions to ensure compliance with its ole of conduct or compliance with legal

relluiremeiits goerniiig ordinar business operations Sec Sprint Vertc L.orporcztiun Mar 16

21 l0concurring in excluding proposal requesting That the company cede ot conduct to deter

wrongdoing by its CEO and to ensure cornphancc with securities laws and SEC rules and regtilations

AES Corporition Jan 2007coneurring in excluding proposal requesting that the board of directors

create an ethics oversieht committee ot independent directors to monitor the companys compliance with

applicable laws rules and regulations of the federal state local governmenrs and the AES Code of

Business Conduct and Ethics hudson United ncnrp Jan 24 2003coneurring in excluding

nroposal requesting the board of directors to appoint an independent stockholders committee to

investigate possible corporate misconduct Crn Central Petroeun Feb 19 197coneurrin in

excluding proposal requesting that the board of directors investigate whether marketing practices have

resulted in sales ot tobacco to minors in violation ofapplicabk laws Finally the Staff has indicated that

stockholders proposals requesting investigations are excludable because they involve companys

ordinary business operations See PLItOIInJC Electric Power .o Marl 992Xthe Staff in it response

stated that questions as to which if nu matters invo1vin the _onipmiy operations should be

investigated and what means should be used to do appear to involve ordinary business operations

Consistent with the Staffs precedciit determining compliance with the Compans Code of

Business Conduct and
investigations to determine potential legal violations are tasks that are fundamental

to the Companys management to run the day-to-day ordinary husines operations of the Company

Additionally because investigations typically involve coniplex circumstances it would be difficult for the

Companys stockholders to make an informed decision rcgardin any potential investigation Based on
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the Staffs pyecedent these matters invo1ve the Companys ordinaxy business operations and should be

handled by Coiinpany managemeilt Consequently the Company respectfully requests that the Staff

concur in its opinion
that the Proposal rhay be excluded from the 2011 Proxy Statement under Rule 14a-

8.iX7 as mater relating th the Companys ordinary business operations

Conclusioia

For the foregoing reasons the Company hereby respectfiuly requests that the Staff agree that it

will not recommend any enforcement action if the Proposal is omitted from the Companys 2011 Proxy

Statement pursuant to Rules 14a4iX3 14a-8i4 and 14a-8iX7

If you have any questions concerning this letter or require any additional information please

contact the undersigned at 859 232-3720 or via email at ilofwall@lexmark corn or Robert Patton

Vice President General Counsel and Secretry the Company at 85.9 232-5096 or via email at

atton@Iexmark con

Sincerely

Jan

Corporate Counsel

Lexmark jnteraation.al Inc.

Enclosure

cc Robert Patton Esq
Elk Greco
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Corporate Secretary

One Lexmark Centre Drn

740 West New Circle Road

Le rgton

KenXixcky 40550

As holder of the Corporate in the years 2006 2007 2009 arid 2010 sent to the itajian

Country Manager to the and to the Board of Directors of Lexmark International Inc formal

complaints about violations of the Code of Business Conduct as vell of the ci il and penal Italian

rules on the part of some Italian rnp1byees

At same time in ordei to safeguard the image and good name of the Company formaJl

requested the opening of an mvestigation in order to \erth my statements

Only once received an answer it was wholly unsatisfactory1

wish to submit this subject to the next Annual Meeting of Stockholders so it could be

more deepened

On my part hereb declare my willingness to provide the utmost collaboration and to

make available all the documentation in my possession on these matters

YQilxs fhithfül1y

Greco.

--k1kI
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