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UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON DC 20549-4561

III II Ill Mll IIII II 11111 III II February 2011

11005668

Joseph Landenwich

Senior Vice President of Corporat Legal ffaifr Act __________________
and Corporate Secretary Section
Kindred Healthcare Inc Rue TT7
680 South Fourth Street

fl PubUc
Louisville KY 40202

Avaikibility

Re Kindred Healthcare Inc

Incoming letter dated January 10 2011

Dear Mr Landenwich

This is in response to your letter dated January 10 2011 concerning the

shareholder proposal submitted to Kindred by The City of Philadelphia Public Employees
Retirement System Our response is attached to the enclosed photocopy of your

correspondence By doing this we avoid having to recite or summarize the facts set forth

in the correspondence Copies of all of the correspondence also will be provided to the

proponent

In connection with this matter your attention is directed to the enclosure which

sets forth brief discussion of the Divisions informal procedures regarding shareholder

proposals

Sincerely

Heather Maples

Senior Special Counsel

Enclosures

cc Christopher McDonough
Chief Investment Officer

Philadelphia Public Employees Retirement System
Sixteenth Floor

Two Penn Center Plaza

Philadelphia PA 19102-172

OMSION OF
CORPORATION FINANCE





DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 CFR 24O.14a-8J as with other matters under the proxy
rules is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine initially whether or not it may be appropriate in particular matter to

recommend enforcement action to the Commission In connection with shareholder proposal
under Rule 14a-8 the Divisions staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Companys proxy materials as well
as any information furnished by the proponent or the proponents representative

Although Rule 14a-8k does not require any communications from shareholders to the

Commissions staff the staff will always.consider information concerning alleged violations of
the statutes administered by the Commission including argument as to whether or not activities

proposed to be taken would be violative of the statute or rule involved The receipt by the staff
of such information however should not be construed as changing the staf1 informal

procedures and proxy review into formal or adversary procedure

It is important to note that the staffs and commissions no-action responses to
Rule 14a-8j submissions reflect only informal views The determinations reached in these no-
action letters do not and cannot adjudicate the merits of companys position with

respect to the

proposal Only court such as U.S District Court can decide whether company is obligated
to include shareholder proposals in its proxy materials Accordingly discretionary
determination not to recommend or take Commission enforcement action does not preclude
proponent or any shareholder of company from pursuing any rights he or she may have

against
the company in court should the management omit the proposal from the companys proxy
material
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January 10 2011

VIA E-MAIL shareholderproposalssee.gov

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100 Street NE

Washington DC 20549

Re Kindred Healtheare Inc

Shareholder Proposal of The City of Philadelphia Public Employees Retirement System

Ladies and Gentlemen

This letter is to inform you that Kindred flealtheare Inc the Company intends to omit from

its proxy materials for its 2011 Annual Meeting of Shareholders r20t1 Proxy Materials shareholder

proposal and supporting statement collectively the ProposalS submitted by The City of Philadelphia

Public Employees Retirement System the troponenf pursuant to 240i4a-S of Regulation 14A

Rule 14a4fl

We ask the staff of the Division of Corporation Finance of the Securities and Exchange

Commission Staff to con firm that it will not recommend to the Securities and Exchange

Commission Commissionany enforcement action against the Company based on the exclusion of

the Proposal in its entirely from the 201 Proxy Materiats

Pursuant to Staff Legal Bulletin No November 2008 we have submitted this letter and

related correspondence between the Company and the Proponent to the.Staff via email to

Pursuant to Rule l4a-j the Company has submitted this letter to

the Commission no later than 80 calendar days before it intends to file its definitive proxy materials

with the Commission currently planned for April 2011 and iiconcurrently sent copies of this

correspondence to the Proponent as notification of the Companys Intention to omit the Proposal from

its 2011 Proxy Materials

Rule 4a-8k requires shareholder proponents to send companies copy of any correspondence

that the
proponents

elect to submit to the Commission or the Stall Accordingly we are taking this

opportunity to inform the Proponent that if the Proponent elects to submit additional correspondence to

the Commission or the Staff with respect to the Proposal the Proponent should concurrently send

copy of that correspondence to the undersigned The Company agrees to promptly fbrward to the

Proponent any response from the Staff to this no-action request that the Stall transmits e-mail or

facsimile to the Company only
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The letter from State Street establishes osnerslnp only for the period tiom December 2009

through December 2010 As result the State Street letter fiSts to pros Proponent nership for

the one-year period as of November 30 2010 the date Proponent submitted the Proposal because it

l%Sls to verify Proponettts ottnership for the period from November 30 201$ to December 2009

As illustrated in the above example from 5143 14 if the one ear period as of the date of

submission of the Proposal does not coincide completely ss ith the one-year period verified by the record

holder the proponent is ineligible under Rule 4a-Sb

The Staff has consistently followed this principle e.g. JTcrjon ommunieations Inc

tDecemher 23 2009k concurring with the exclusion of shareholder proposal where the proposal was

submitted November 20 2009 and tile record holders one-year verification was as of November 23
2009 General Electric ompanv December 23 2009 concurring with tile exclusion of shareholder

proposal where tile proposal was submitted October 30 2009 and the record holders one-year

verification was as of November 2009 Vahon Industries Ltd March 2005 letter from bank

stating ownership for more than one year prior to January 2005 was insufficient to provule proof

of ownership for the year preceding January 2005 the date of proposal submission and Auto iVation

Inc March 14 2002 concurring with the exclusion of shareholder proposal schere the proponent had

held shares tor two days less than the required one-year period

Rule 14a8f provides that shareholder proposal may be excluded from companys proxy

materials if the proponetu fails to meet the eligibility requirements of Rule 4a-8b provided that the

company timely notifies the proponent of the problem and the proponent fails to correct the deficiency

nithin the required time Where the
proponent

ihils to satisfy the eligibility requirements at the time the

proposal is submitted the company must notify the proponent in writing of the deficiency within 14

calendar days of receiving the proposal The proponents response must be postmarked or transmitted

electronically no later than 14 days from the date the
proponent

receives the companys notification If

the proponent fails to correct the deficiency within the required time frame the company may exclude

the proposal

The Company satisfied its obligations under Rule l4a8 by transmitting to the Proponent in

timely manner letter notifying Proponent of the procedural deficiencies as required by Rule 14a-8l

the Notice of Defectt The Notice of Defect attached to this letter as IcbibiiC informed the

Proponent of the requirements of Rule l4a-8 and how the Proponent could cure the procedural

deficiency The Notice of Defect also included copy of Rule 4a-8 The Companys records confirm

delivery of the Notice of Defect by facsimile on December 13 2010 and overnight mail on December

14 2010 See Exhibit As of the date of this lettet the Proponent has not responded to the Notice of

Defect or otherst isc attempted to cure the deficiency

On aunterous occasions the Staff has taken noaction position concerning companys

omission of shareholder propoaals based on proponents failure to provide satisfactory evidence of

eligibility under Rule 14a-8h and Rule t4a-8fXl Union Pacific top January 29 2010

concurring tsith the exclusion of shareowner proposal tinder Rules lta-Xh and 14aSt and noting

that the proponent appears to have failed to supply ithin 14 days of receipt oft nion Pacifics request

documentary support sufficiently evidencing that he satisfied the minimum otnersltip requirement tir

the oneyear period requited by Role i4a8hfl Thne tfotner Inc February 19 2009 Alcoa Inc

February 18 20091 3wcct Conununicatiinrc International Inc Februars 28 2008 Occidental

lelrolenn orji November 21 2007 General Maims Corp April 200Th thoo Inc March 29

2007t WE dim orj Januarv 29 2007 Motorola Inc January 10 2005 Johnson rt Johnson
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kianuarv 2005 Agi/eni flc/uwThgies Nosember 19 2004 Intel rep January 2k 2004 and

A/ORb orjr March 2002

Because the leiter from Stale Street is insufficient to verify nncrship for the oneyear period as

of November 30_ 2010 the date Proponent submitted the PropoaI and because the Proponent has failed

to cure the deficiency within 14 days alter receipt of the Companys timely Notice of Defect the

Company may omit the Proposal from its proxy materials tinder Rule 14a8b and Rule l4a8tl

CONCLUSION

Based upon the foregoing analysis we ask that the Staff concur that it will take no action if the

Company excludes the Proposal from its proxy materials in reliance on Rules 14n-Sb and l4a-8fl

In addition the Company agrees to promptly fonard mo the Proponent any response from the

Statito this no-action request that the Staff transmits onb to the Company

If we can be of further assistance in this niattcr please do not hesitate to call me at 502 596-

7209

Simerelv//C-t
J4h 41andenwich

Senior Vice President of Corporate Legal Affairs

and Corporate Secretary

Enclosures

cc Christopher Meflonough

Chief Investment Officer

The City of Philadelphia Public Employees Retirement System

Sixteenth Floor

Iwo Penn Center Maia

Philadelphia PA 19102-1721

Fax 215 496-7460
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CAROL STUKES

CHRISTOPHER McDONOUGH
Chief Invastrnen Officer

Stnth Foor

Two Penn Center Pea
Phdepha PA 19102-1721

215 49 7465

FAX 215 45 7460

November 30 2010

BY OVERNIGHT DELIVERY AND FAX

86$-.864$049

Mr Joseph Landenwich

Senior Vice President of Corporate Legal Affairs and Corporate Secretary

Kindred Healthcare Inc

680 South Fourth Street

Louisvifle Kentucky 40202241

Re The City of Philadelphia Public Employees Retirement System

Dear Mr Landenwich

In my capacity as the Chief Investment Officer of The City of Philadelphia Public

Employees Retirement System the Fund wrfte to give notice that pursuant to the

2010 proxy statement of Kindred Healthcare Inc the Company the Fund intends to

present the attached proposal the Proposal at the 2011 annual meeting of

shareholders the Annual Meeting The Fund requests that the Company include the

Proposal in the Companys proxy statement for the Annual Meeting

letter from the Funds custodian documenting the Funds continuous ownership

of the requisite amount of the Companys stock for at least one year prior to the date of

this letter is being sent under separate cover The Fund also intends to continue its

ownership of at least the minimum number of shares required by the SEC regulations

through the date of the Annual Meeting

represent that the Fund or its agent intends to appear in person or by proxy at

the Annual Meeting to present the attached Proposal declare the Fund has no

material interest other than that believed to be shared by stockholders of the Company

generally

Sincerely

Christopher McDonough
Chief Investment Officer



RISOLVED The shareholders request the Board of Directors of Kindred 1-lea lthcare

Inc to adopt as policy and amend the bylaws as necessary to require the Chair of the

Board of Directors whenever possible be an independent member of the Board as

defined by the rules of the New York Stock Exchange This policy should he phased in

for the next Chairman transition Compliance with this policy is waived if no

independent director is available and willing to serve as Chair

Supporting Statcrnent

Wc believe

The role of the CEO and management is to ma the company

The role of the Board of Directors is to provide independent oversight of

management and the CEO

There is potential conflict of interest fo.r former CEO to be overseer of the new

CEO

The California Public Employees Retirement Systems Principles Guidelines

encourage independent leadership even with lead director in place

In 2009 Yale Universitys Millstein Center for Corporate Governance and Performance

published Policy Briefing paper Chairing the Board arguing the case for
separate

independent Board Chair

The report was prepared in conjunction with the Chairmens Forum composed of

group of Directors separate CEO and Chairman should improve coiporate

performance and lead to more competitive compensation practices said Gary Wilson

former Choir at Northwest Airlines Yahoo Director and member of the Forum

We believe an independent Chair also avoids conflicts of interest and improves oversight

of risk Any conflict in this role is reduced by clearly spelling out the different

responsibilities of the Chair and CEO

We believe an independent Chair and vigorous Board can improve focus on important

ethical and governance matters strengthen accountability to shareowners and help forge

Iong4erm business strategies that best serve the interests of shareholders consumers

employees and the company

Kindred Healthcares former CEO Edward Kuntz serves as Chairman of the Companys
board of directors Ta foster simple transition we are requesting that this policy he

phased in and implemented when the next Chairman is chosen Thus if the Board

declares their support for this future governance reform the Board and prospective CEO
both will be aware of this change in expectation



We urge vote FOR this resolution We believe separate independent chair can

enhaiiec mcstor coufidtncL in our Coinpan nd strugthcn the mtcgiily of the I3oard
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STATESIRa

Dcembe 2010

BY cvnNCHT Dr \JY AND FAX

306-864-6049

M- Josah Landenwirh

Seno- Vce President of crporateI epa Ar ars and rcoate Seretary

Kndred Hcalthcam inc

680 South Fourth Street

Lcuisvilte Kentuoty 40202-242

Re Ire ily ol Pnadepflia ub1 Emptoyecs Retirement Sstem

Dear Mr Landonwich

As cjtodan of re City 01 Pni adclphia uoto Employces Rerrement System ithe

Fund we are wrung to repon that as the close of business_December 2010_

THE DAY THE SHAREHOLDER PROPOSAL WAS FILED the Fund held 16565

shares of Kindred l-lnalthcare Inc fton1pany stock in our account at Stme Street

Bank and ethstered in 1ts nornr cc name of Benchocat co Fund has hed in

excess of $2000 worth of shares your company continuously nce Deernber

2009 ONE YEAR PRIOR TO THE DATE THE SHAREHOLDER PROPOSAL WAS
FILED

If there ar any other questions or coicerrs egaroing this matter otease feel free to

contact me at 617-664-9415

22/cet 7i/St1---
LŒuatk Caana-
Asst ie 2rejent

State Street Bani and Trust company
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he Cu of Philadelphia Public lmploecs Retirement Sy ste

vo lea 1tr Plaza

Sixteenth floor

Philadelphia P.\ 1912i

\ttn Christopher \lcDonouh hief ifl\ estmen Juicer

Ftc Shareholder Proposal

Iear Mr \icDonough

am sriting in response to shareholder proposal sou submitted on Noember 30 2010

on nehaif of he Cit of Philadelphia Public Employees Retirement System nbc fund for

inclusion in the proxy statement submitted Kindred lealiheare Inc the ompan in

tonnec.tion its 2011 artntial meeting Your letter indicates that the proposal conlorms to the

requirements of Rule 14a$ of the Securities Exchange Act of 1934 and other applicable proxy

rules and imerpretuions of the Securities and Exchange Commission concerning submission at

content of proposals

am riting to noffl\ you that the und has failed to establish its eligibility to submit

iarcholder proposal pursuant to Rule I-kS because it has not pros ided satislaetory evidence

that it had held the Companys securities continuously for at least one year from the date it

submitted its proposal to the Cotnpan Specifically tha Fund has not submitted to the ompan
\ntten statement from the record holder of the securities terit\inu thai at the time it

submitted proposal the und had eontinuousl held such securities for at least one ear Ruk

laSIhU uiu

Bethre we can proccss the Fund proposal \\e tic to eonlirni that the Fund satkiies the

ehaihilitv rcqutrements of Rule 3aS Rule 4a$ hi requires the Fund to submit to the

Company written verification that at the its proposal \as suhmitu.d the Fund had continuously

held th least 52.000 ii market value or I0n of the Company voting ioek for period of tt

least one tar he proof of ownership that you sabmitted ith your proposal reflects ownership

on as December 2009 it does not demonstrate onershtp as of or hetire the date the one

eai eligibilits period begins November 31 mull As result the proposal does not meet the

requirements of Ruie 4aSt

In order proposal tO be propcrly submitted \ou must provide us uth he prnper
sritten Rtence that thc nun meets ii on nersi ip and holdine requirements of Rule 4aSH

qw.eJ ttiue ur reponce correetine the not rroeedual and eieihility Jelictcneies



Jr hriskpfier leIom tth
December 13 Th010

taLL

tWist be potniaiked or ii ansm urd leeu omcIlv ii ompan flu Lter cukndai da
rt.in Lie ttL ur tc tt hi letter Ii do po ide luesLd doeumert titon

within 14 da vout reeeinl ut this hater te oehe that the unipany ill he entitkd to omit

the proposal rum its pro\v statement an may alsu Nh to eunader ithdra inc the fropos

lt rules ak pro ide c--rtain substanu triteri1 pursuant to which company ts

pLrmitted to exclude trout its proxY materials sharLholders proposal his letter addrtsses only

the proeethnal icquirements lr suhmittin th lands proposal and does not address or \aive

an of our uhstanth concerns If the deikiencics noted anoe are not remedied II onipany

intends to submit Icu to the SI-C Dh 1sion ot aorporation inance seeking the stams

concurrence tith the CompanVs iew that it is entitkd tinder the proxy rules to omit the

proposal In accordance with Rule i-t$ js th onyan \\ fll titmish you cop of its

sions to he SIC I-or .iar rtterenc am cnclu-i
ig cups- ot Rule Ida

Pleis addrss an thture correpondence to inc utentitn hank son tor our Atte ition

this ta tter_

SiqcerelvU/V
Jph Landen vich

Senior Vice President oft orporate Lteal lmaks

and Corporate Secretary

Inclosrires
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24O14a$ Shareholder proposals

ii
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nk to do ay publi hod at 64641 Oct 20 010

This section addresses when company must include hareholders proposal ri its provy statomenl

and
identify

the proposal in its form of proxy when the company holds an nnual or special meeting of

shareholders In summary in order to have your shareholder proposal included on companys oxy
ca and inckd along with any supporting statement in ds proxy statemnt you must be ligible and

foliow nOrta procedures Under few specthc arcumstancea the company is permitted ta exdude you

proposal but only otter subnittmg its rouon to the Commission We structured this section in

quesbon and answer format so that it is easier to understand The references to you are to

areholder eking to submit the proposal

Queshon Who is proposal hareholder propo alis your recomiiendatio or requirement that

the company andlor its board of directors take action which you intend to present at meeting of the

companys shareholders Your proposal should stale as dearly as possible the course of action that you
botieve the company should follow If your proposal is placed on the companys proxy card the company
mu at prowde in the to proxy means for shareholders to spocity by boxs choice sea

approval or disapproval or abstention Unless otherwise nd cated the word proposer as used in this

section refers both to your proposal and to your corresponding statement in support of your proposal if

any

Ooesbnn Who is eligible to ubm pr posa and how do deriionst ale to the company that am

eligible 11 In order to be eligible to submit proposal you must have continuously held at least $2000

in market value or of the companys securities entitled to be voted on the proposal at the meeting

for at lsaat one year by the dale you submit the proposal You must continue to hold the socuribers

through the date of the meeting

If you are the registered holder of your secunlie which means that your name appears in the

companys records as shareholder the company can verify your eligibility on its own afthoug you will

still have to provide the company with wntt statement the youre be to continue to hold the

securities through the date of the meeting of shareholders However if bfre many shareholders you are

not registered holder the company likely does not know that you are shareholder or how many
shares you own In this case at the time you submit your proposal you must prove your eligibility to the

company in one of two ways

The first way is to submit to the company wotten statement tram the rcord holder of your

securities usually broker or bank verifying that at the time you submitted your proposal you

continuously held the ecurities for at ast one year You must also include your own written statement

that yn intend to con4inue to haitI th lirihes thmu the date nt the meeting r4 shareholder cr

iiThe second way to prove ownership applies only if you have filed Stheiiule 130 240 13dl01
Schedule 136 24013d102 Form 249 103 of this chapter Form 249.104 of this chapter

aridlo Form 249 100 of this chapter or amendments to tho documents cc updated forms

red 1mg your own.e ship of the sha es as of or before the date which the one year erigibilify period

begins If you have Ill one of tnese documents wilh the aEC you demo straw your eligibility by

submitting to the company

copy of the schedule andlor form arid any sub eqLent amendments reporting change in your

own rshio level

Your written statement that you con inuously held the required number of shares for the oneyear

period as of the date the statement and

Your written statot ient ttre you intend to continue uwrieiatiip of the shares through the date of the

company annual or special meeting

ci Quetscn How many oposais may subrno Each areiiolde in ubmit no in th one

prcposaf to company for
particular harhOlde metrg

hItpJ/Lcfraooccts ictrid 47bl 3cbh8SS 1ttad58686 rOSc Patie cf
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Question How long can my proposal be The proposal including arty accompanying suoportitig

statement may not exceed 500 words

fe Quesf/ori Wnat Is the deadline for submitting proposal If you are submitting your proposal

for the companys annual meeting you can in most cases find the duadline in last years proxy

statement However if the company did not hold an annual meeting last year or has changed the date

of Is meeting for this year more than 30 days from last years meeting you can usually find the deadline

in one of the companys quarterly reports on Form 100 42nd 308a of this chapter or in shareholder

reports of investment companies under 2703Db-i of this chapter cii the Investment Comoany Act of

1940 In order to avoid controversy shareholders should submit thee proposals by means including

electronic means that permIt them to prove the date of delivery

The deadline is calculated in the following manner if the proposal is submitted for regularly

scheduled annual meeting The proposal must be received at the companys principal
executive offices

not less than 120 calendar days before the date of the companys proxy statement released 10

shareholders in connection with the previous years annual meeting However if the company did not

hold an annual meeting the previous year or if the date of this yea annual meeting has been changed

by more than 30 days from the date of the previous years meeting then the deadline is reasonabte

time before the company begins to print and send its proxy materials

If you are submitting your proposal for meeting of shareholders other than regularly scheduled

annual meeting the deadline is reasonable time before the company begins to print and send its proxy

materials

If Question What if fail to follow one of the eligibility or procedural requirements explained in

answers to Questions through of this section the company may exclude your proposal but only

after it has notified you of the problem and you have faited adequately to correct it Within 14 calendar

days of receiving your proposal the company must notify you in writing of any procedural or eligibility

deficiencies as welt as of the time frame for your response Your response must be postmarked or

transmitted electronically no later than 14 days from the date you received the companys notification

company need not provide you such notice of deficiency if the deficiency cannot be remedied such as

if you fail to submit proposal by the companys properly determined deadline tithe company intends to

exclude the proposal it wilt later have to make submission under 240 14a5 and provide you with

copy under Question 10 below 24014a-8Q

211 you fail in your promise to hold the rcquircd number of securities through the date of the mecting of

shareholders then the company wilt be permitted 10 exclude all of your proposals from its proxy

materials for any meeting held in the following two calendar years

Question Who has the burden ot persuading the Commission or its stall that my proposal can be

excluded Except as otherwise noted the burden is on the company to demonstrate that it is entitled to

exclude proposal

Question Must appear personally at the shareholders meeting to present the proposal Either

you or your representative who rs qualified under state law to present the proposal on your behalf must

attend the meeting to present the proposal Whether you attend the meeting yourself or send qualified

representative to the meeting in your place you should make sure that you or your representative

follow the proper state law procedures for attending the meeting and/or presenting your proposalS

If the company holds its shareholder meeting in whole or in part via electronic media and the

company permits you or your representative to present your proposal via such media then you may

appear through electronic media rather than traveling to the meeting to appear in person

If you or yeur qualified representative fail to appear and present the proposal without good cause
the company vet be permitted to exclude at of your proposals from its proxy materials for any meetings

held in the following two calendar years

Question If have complied with the procedund requirements on what other bases may company

rely to exclude my proposal IS Improper under state law If the proposal is not proper subject for

action by shareholders under the laws ot the jurisdiction oI the companys organization

Note to paragraph i1Depending on the subject matter some proposals are not considered

proper under state low if they would be binding on the company if approved by shareholders

In our experience most proposals that are cast as recommendations or requests that the

http//ecfrgpoaccess.sov/cgi/tIluxtIiext-idxcecfr sid47h43cbb88844faat158686 cO5c Page of



cuctut tsegulatlnns 12/13/20W

board of directors take specified action are proper under state law Accordingty we will

assume that proposal drafted as recommendation or suggestion is proper unless the

company demonstrates otherwise

Ylefafton of law tIthe proposal would if implemented cause the company to violate any state

federal or foreign law to which it is subject

Note to paragraph 02 We will not apply this basis for exclusion to permit exclusion of

proposal on grounds that it would violate foreign law if compliance with the loreign law would

result in violation of any state or federal law

3j Violation of proxy rules It the proposal or supporting statement is contrary to any of the

Commissions proxy rutes including 240 14a9 which prohibits materially false or misleading

statements in proxy soticihng matenats

Personal gnevance special interest If the proposal relates to the redress of personal claim or

grievance against the company or any other person or ii it is designed to result in benefit to you or to

further personal tnterest which is not shared by the other shareholders at large

Relevance If the proposal relates to operations which account for less than percent of the

companys total assets at the end of its most recent fiscat year and for less than percent of its net

earnings and gross sates for its most recent fiscal year and is not otherwise signiticantly
retated to the

companys business

Absence of power/authority tithe company would tack the power or authority to implement the

proposat

7i Management functions tithe proposal deals with matter retaitng to the companys ordinary

business operations

Re/alas fo election lithe proposal relates to nomination or an election for membership on the

companys board of directors or analogous goveming body or procedure for such nomination or

election

Conflicts with companys proposat Ii the proposal directly conflicts with one of the companys own

proposals to be submitted to shareholders at the same meeting

Note to paragraph i9 companys submission to the Commission under this section

should specify the points of oontlict with the companys proposat

10 Substantially implemented lithe company has atready substantially implemented the proposal

Cupcefion it the proposal substantially duplicates another proposat previously submitted to the

company by another proponent that will be included in the compans proxy materials for the same

meeting

12 Resubrrrissions If the proposal deals with substantially the same subject matter as another

proposal or proposals that has or have been previeusty inctuded in the companys proxy materials wtthin

the preceding calendar years company may exclude it from its proxy materials for any meeting held

within calendar years of the last time it was included if the proposal received

Less than 3% of the vote it proposed once within the preceding calendar years

ii Less than 6% of the vofe on its last submisson to shareholders if proposed mice previousty within

the preceding calendar years or

iii Less than 10% of the vote on its last submission to shareholders it proposed three times or more

previously within the preceding calendar years and

13 Specific amount of dividends tf the proposal relates to specific amounts ot cash or stock dividends
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Question 10 What procedures must the company follow if it intends to exclude my proposal tIthe

company intends to exclude proposat from as proxy materials it must file its reasons with the

Commission rio later than 80 c.aiendar days before it files its definitive proxy statement and form of proxy

with the Commrssion The company must smultaneousty provide you with copy of its submission The
Commission staff may perme the nnmpany in make is submission later than 80 days before the

company files its definitive proxy statement and form of proxy if the company demonstrates good cause
for missing the deadline

The company must file six paper copes of the following

pi The proposal

iiAn explanation of why the company believes that it may exclude the proposal which should if

possible refer to the most recent applicable authority such as prior Division loners issued under the

rule and

iii supporting opinion of counsel when such reasons are based on matters of state or foreign law

Question 11 May submit my own statement to lhe Commission responding to the companys

arguments0

Yes you may submit response but it is not required You should try to submit any response to us with

copy to the company as soon as possible after the company makes Its submission This way the

Commission staff will have time to consider fully your submission before it issues its response You

should submit six paper copies of your response

Question 12 If the company includes my shareholder proposal in its proxy materials what information

about me must it include along with the proposal itself

The companys proxy statement must include your name and address as well as the number of the

companys voting securities that you hold However instead of providing that information the company

may instead include statement that it will provide the information to shareholders promptly upon

receiving an oral or wntten request

The company is not responsible for the contents of your proposal or supporting statement

in Question 13 What can do if the company includes in its proxy statenient reasons why it believes

shareholders shoutd not vote in favor of my proposal and disagree with some of its statements

The company may elect to include in its proxy statement reasons why it believes shareholders

shouts vote against your proposal The company is allowed to make arguments reflecting its own point

of view just as you may express your own point of view in your proposals supporting statement

However if you believe that the companys opposition to your proposal contains materially false or

misleading statements that may violate our antifraud rule 240.14a-9 you should promptly send to the

Commission staff and the company letter explaining the reasons for your view along with copy of the

companys statements opposing your proposal To the extent possible your letter should include specific

factual informabon demonstrating the inaccuracy of the companys claims Time permitting you may
wish to try to work out your differences with the company by yourself before contacting the Commission

staff

We require the company to send you copy of its stateneis uppusrig your proposal before it sends

its proxy materials so that you may bring to our attention any materially false or misleading statements

undei the fultowing linietianies

If our noaction response requires that you make revisions to your proposal or supporting statement

as condition to requiring toe company to include it in its proxy roatenais then the company must

provide you with copy of its opposition statements no later than calendar days after the company

receives oooy of your revised proposal or

ii In all nthrr cases the company must provide you with copy of its opposition statements no later

than 30 calendar days before its files definitive copies of its proxy statement and form of proxy under

24O.14a.6

hap /ecfr.spoaccess.gov/cgi/tJtcxttext-idx cccfrsid4Th43cbhSSS44faadSStiSG cO5c.. Page it



12/112010

f63 FR 29119 May28 199863 FR 50622 50623 Sept 22 lOOt as amended at 72 FR 4168 Jan 29

255772 FR 70456 Dec 11.2007 73 FR 977 Jan 4.2008

hupiec1rgpoacccss.gov/cgi/tiTexr/te\r-idcecfrsid3Th43cbb88843fiad58686 cOSe Iage of



KINDRFI HF Al ARF lN

EXUU3JT



qfi
P01

TRANSACTION REPORT

DEC13H0 NON 0741 PM

DATE SThRT EEivER it TIME NCE2 TPE NOTE flg

DEC-13 0737 PU 912164967460 4OO SEND OK 711

TOTAL 411 OS PAGES

flI rktflfl tflIflfltflflfltIttXIR%t

Kindred

Fat 4KS2z
tct rJL C%25C 72C2

1ctc chfk

December 13 2010

VIA UPS NEXT DAY AIR

The City of Philadelphia Public Employees Retirement System

Two Penn Center Plaza

Sixteenth Floe

Phi1adclphia PA 19102-1271

Ann Chxistopher MeDonough Chief Investment Officer

Re Shareholder Proposal

Dear Mr MeDonough

am writing in response to chareholder proposal you submitted on November 30 2010

on behalf of The City of Philadelphia Public Employees Retirement System the Fund for

inclusion in the proxy statement submitted by Kindred Healtheare Inc the Company tn

connection with its 2011 annual meeting Your letter indicates that the proposal conforms to the

requirements of Rule 14a-S of the Securities Exchange Act of 1934 and other applicable proxy


