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Re:  Kindred Healthcare, Inc.” e m_%_;%_»w
Incoming letter dated January 10, 2011 ,

Dear Mr Landenwich:

_ This is in response to your letter dated January 10, 2011 concerning the
shareholder proposal submitted to Kindred by The City of Philadelphia Public Employees
Retirement System. Our response is attached to the enclosed photocopy of your
correspondence. By doing this, we avoid having to recite or summarize the facts set forth
in the correspondence. Copies of all of the correspondence also will be provided to the
proponent. ' :

- In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder
proposals: - :

Sincerely,

Heather L. Maples
Senior Special Counsel

Enclosures

-cc: Christopher McDonough
: Chief Investment Officer
Philadelphia Public Employees Retirement System
Sixteenth Floor
Two Penn Center Plaza -
Philadelphia, PA 19102-1721



February 1, 2011

ReSponse of the Office of Chief Counsel
Division of Corporation Finance

Re:  Kindred Healthcare, Inc. _
Incoming letter dated January 10, 2011

The proposal relates to the chairman of the board.

There appears to be some basis for your view that Kindred may exclude the
proposal under rule 14a-8(f). We note that the proponent appears to have failed to
supply, within 14 days of recelpt of Kindred’s request, documentary support sufficiently
evidencing that it satisfied the minimum ownership requirement for the one-year period
as of the date that it submitted the proposal as required by rule 14a-8(b). Accordingly, we
will not recommend enforcement action to the Commission if Kindred omits the proposal -
from its proxy materials in reliance on rules 14a-8(b) and 14a-8(f).

Sincerely,

Matt S. McNair
Attorney-Adviser



: DIVISION OF C_ORPORATION FINANCE 4
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
- and to determine, initially, whether or not it may be appropriate in a particular matter to
recornmend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
‘Commission’s staff, the staff will always consider information concemning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
. of such information, however, should not be construed as changing the staff’s informal
- procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
-action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Comimission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have against
the company in court, should the management omit the proposal from the company’s proxy
material. : ,
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January 10, 2011
VIA E-MAILL (sharcholderproposals@sec.gov)

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 ¥ Strect, NE

Washington, DC 20349

Res Kindred Healtheare, Ine.
Shareholder Proposal of The City of Philadelphia Public Employees Retirement System

Ladies and Gentlemen:

This letter is to inform vou that Kindred Healtheare, Inc. {the “Company™) intends to omit from
its proxy materials for its 2011 Annual Meeting of Sharcholders (%2011 Proxy Materials™} a shareholder
proposal dand supporting statement (coliectively, the “Proposal™) submitted by The City of Phifadelphia
Public Employees Retirement System (the “Proponent™) pursuant to §240.142-8 of Regulation 14A
{“Rule 142-8™)

We ask the staff of the Division of Corporation Finance of the Securities and Exchange
Commission (*S$taff™) to confirm that it will not recommend to the Securitiés and Exchange
Commission (“Conumission”} any enforcement action against the Company based on the exclusion of
the Proposal in its entirety from the 2011 Proxy Materials.

Pursuant 1o Staff Legal Batletin No. 4D (November 7, 2008}, we have submited this letter and
related correspondence between the Company and the Proponent to the Staff via email to
shareholderpropesals@sec.sov. Pursuant to Rule 14a-8(1), the Company has (1) submitted this lelter to
the Commission no later than 80 calendar days before it intends to file its definitive proxy materials
with the Commission {currently planned for April 1, 20113 and (ii} concurrently sent copies of this
correspondence to the Proponent as notification of the Company’s intention to omit the Proposal from

its 2011 Proxy Materials.

Rule 14a-8{k} requires sharcholder proponents to send companies a copy of any correspondence
that the proponents elect to submit to the Commission or the Staff. Accordingly, we are taking this
opportunity (o inform the Proponent that if the Proponent elects to submit additional correspondence to
the Commission or the Staff with respect to the Proposal, the Proponent should concurrently send a
copy of that correspondence to the undersigned. The Company agrees to promptly forward to the
Propanent any response from the Staff to this no-action request that the Staff transmits by e-mail or

acsimile 1o the Company only.




Office of Chief Counsel
January 10, 2011
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THE PROPOSAL

The Proposal requests the Company’s Board of Directors to adopt a policy, and amend the
bylaws as necessary, to require the Chair of the Board of Diregtors, whenever possible, be an
independent member of the Board as defined by the rules of the New York Stock Exchange. A copy of

BASIS FOR EXCLUSION

We hereby respectinlly request that the Staff concur in our view that the Company may om# the
Proposal from its 2011 Proxy Materials pursuant to Rules 14a-8(b) and 14a-(0(1) because the Proponent
failed to provide documentary support sufficiently evidencing ownership of the Company’s shares for a
period of at least one year from the date the Proponent submitted the Proposal.

ANALYSIS

The Company may exclude the Proposal under Rule 14a-8{)( 1} because the Proponent did not
substantiate its eligibility to submit the Proposal under Rule 14a-8(b). Rule {4a-8(b)( 1} provides thatin
order to be eligible to submit a proposal, a shareholder must have continuously beld at least $2,000 in
market value, or 1%, of the company’s securities for at least one year by the date the shareholder
submits the proposal. If the proponent is not a registered shareholder, the proponent may prove
eligibility by submitting a written statement from the record holder of the securities verifying that at the
time the proponent submitied the proposal that the proponent had held the securities for at least one
year. Staff Legal Bulletin No. 14 (July 13, 2001) ("SLB 147) specifies that when the shareholder is not
the registered holder, the shareholder “is responsible for proving his or her eligibility to submit a
proposal to the company.” which the shareholder may do by one of the two ways provided i Rule 14a-
8(b).

The Staff has previously made clear the need for precision in the context of demonstrating a
shareholder’s eligibility under Rule 14a-8(b). In Section C.1.c of SLB 14, the Staff addresses the
requirement for verification of continuous ownership for one year as of the time a proposal is submitted
as follows:

i & shareholder submits his or her proposal 1o the company on June 1, does a statement
from the record holder verifving that the shareholder owned the securities continuously for
one year as of May 30 of the same year demonstrate sufficiently continuous ownership of
the securities as of the time he or she submitted the proposal?

No. A sharcholder must submit proof from the record holder that the sharcholder
continuously owned the securities for a period of one year as of the time the shareholder
submits the proposal.

In thix case, the Proponent submitted the Proposal on November 30, 2010, The Company
received it on December [, 2010 and thereupon determined that the Proponent was not a registered
sharehoider. The Proposal was followed by a letter from State Street Bank and Trust Company, dated
December 6, 2010, which stated that as of the ¢lose of business on December 3, 2010, the Proponent
held 16,563 shares of the Company’s stock registered in its nominee name of Bencheoat & Co. The
fetier also indicated that the Propoenent has held in excess of $2,000 worth of the Company”’s shares
continuously since December 3, 2009, The letter from State Street is attached hereto as Exhibit B,
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The letter from State Street establishes owaership only for the period from December 3, 2009
through December 6, 2010, As a result, the State Street letter fails to prove Proponent’s ownership for
the one-vear period as of November 30, 2010, the date Proponent submitted the Proposal, because it
fails to verify Proponent’s ownership for the period from November 30, 2009 to December 3, 2069,

As illustrated in the above example from SLB 14, i the one-vear period &3 of the date of
submission of the Proposal does not coincide completely with the one-vear period verified by the record
holder, the proponent is ineligible under Rule 14a-8(b).

The Staff has consistently followed this principle. See, e.g., Verizon Comnmumications fne.
{December 23, 2009} (concurring with the exclusion of a shareholder proposal where the proposal was
submitted November 20, 2009 and the record holder's one-year verification was as of November 23,
2009Y; General Electric Company (December 23, 2009) {(concurring with the exclusion of a sharcholder
proposal where the proposal was submitted October 30, 2009 and the record holder's one-year
verification was as of November 9, 2009): Nabors Indnstries Lid. (March 8, 2008) {letter from a bank
stating ownership for more than one vear “prior to January 12, 2005 was insufficient to provide proof
of ownership for the vear preceding January 7, 2003, the date of proposal submission); and AwtoNation,
Ine. (March 14, 2002} {concurming with the exclusion of a sharcholder proposal where the proponent had
held shares for two days less than the required one-year period).

Rule 14a-8(0(1) provides that a sharcholder proposal may be excluded from a company's proxy
materials if the proponent fails to meet the eligibility requirements of Rule 14a-8(b), provided that the
company timely notifies the proponent of the problem and the proponent fails to correct the deficiency
within the required time. Where the proponent fails to satisfy the eligibility requirements at the time the
proposal is submitted, the company must notify the proponent in writing of the deficiency within 14
calendar days of receiving the proposal. The proponent's response must be postmarked or transmitted
electronically no later than 14 days from the date the proponent receives the company's notification. 1f
the proponent fails to correct the deficiency within the required time frame, the company may exclude
the proposal,

The Company satisfied its obligations under Rule 14a-8 by transmitting to the Proponent in a
timely manner a letter notifying Proponent of the procedural deficiencies as required by Rule 14a-8(f)
(the “Notice of Defect™). The Notice of Defect, attached to this letter as Exhibit C, informed the
Proponent of the requirements of Rule 14a-8 and how the Proponent could cure the procedural
deficiency. The Notice of Defect also included a copy of Rule 14a-8. The Company’s records confirm
delivery of the Notice of Defect by facsimile on December 13, 2010 and overnight mail on December
14, 2010. See Exhibit D. As of the date of this letter, the Proponent has not responded 1o the Notice of
Defect or otherwise attempted to cure the deficiency.

On numerous occasions the Staff has taken a no-action position concerning a company’s
omission of shareholder proposals based on a proponent’s failure to provide satisfactory evidence of
cligibility under Rule 14a-8(b) and Rule 14a-8(1)(1). See Union Pacific Corp. (January 29, 2010)
{concurring with the exclusion of a shareowner proposal under Rules 14a-8(b) and 14a-8(1) and noting
that the proponent appears t© have failed to supply, within 14 days of receipt of Union Pacilic’s request,
documentary support sufficiently evidencing that he satisfied the minimum ownership requirement for
the one-vear period required by Rule 14a-8(b)y, Time Warner inc. (February 19, 2009, Alcoa inc.
(February 18, 2000 Qwest Commnmications International. Inc. (February 28, 2008); Occidental
Petrolewm Corp. {November 21, 2007, General Mators Corp. (April 5, 2007); Yahoo, Inc. (March 29,
2007y, CSK Auto Corp. (January 29, 2007y, Motorola, Inc. (January 10, 2003}, Jolmson & Johmson
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January 3, 2005y, dgilest Tecimologies (November 19, 2004y, bnel Corp. {anuary 29, 20043 and
Moody’s Corp. {March 7, 2002).

Because the leiter from State Street is insufficient to verify ownership for the one-vear period as
of November 30. 2010, the date Proponent submitted the Proposal, and because the Proponent has failed
to cure the deficiency within 14 days after receipt of the Company’s timely Notice of Delect, the
Company may omit the Proposal from its proxy materials under Rule 14a-8(b) and Rule 14a-8(f)(1).

CONCLUSION
Based upon the foregoing analysis, we ask that the Staff concur that it will take no action if the
Company excludes the Proposal from its proxy materials in reliance on Rules 14a-8(b) and 14a-8¢f).
in addition, the Company agrees to promptly forward 10 the Proponent any response from the
Staff to this no-action request that the Staff transmits only to the Company.

EES EE TR Eo 2]

If we can be of further assistance in this matter, please do not hesitate to call me at (502) 596-

7209,
. 7
Singerely, / p {{f
F: ’ l, s’gj'x-//z, Pl »});”’j é’/-‘m"'« d %\\,‘__ﬂr
Togéph L. Fandenwich )
Senior Vice President of Corporate Legal Affairs
and Corporate Secretary
Enclosures

e Christopher McDonough
Chief Investment Officer
The City of Philadelphia Public Employees Retirement System
Sixteenth Floor
Two Penn Center Plaza
Philadelphia, PA 19102-1721
Fax:  (2153496-7460
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November 30, 2010

BY OVERNIGHT DELIVERY AND FAX
(866-864-6049)

Mr. Joseph L. Landenwich,

Senior Vice President of Corporate Legal Affairs and Corporate Secretary
Kindred Healthearg, Inc.

BB80 South Fourth Strest

Louisville, Kentucky 40202-2412

Re: The City of Phifadelphia Public Employees Retirament System
Dear Mr. Landenwich:

in my capacity as the Chief lnvestment Officer of The City of Philadelphia Public
Employees Retirement Systemn (the "Fund”), 1 write to give notice that pursuant to the
2010 proxy statement of Kindred Healthcare, Inc. (the “Company”), the Fund intends to
present the attached proposal {the “Proposal™) at the 2011 annual meeting of
shareholders {the *Annual Meeting”). The Fund requests that the Company include the
Proposal in the Company’s proxy statement for the Annuatl Meeling.

A letter from the Fund's custodian documenting the Fund's continuous ownership
of the requisite amount of the Company's stock for at least one year prior to the dale of
this letter is being sent under separate cover. The Fund also intends {o continue ifs
ownership of at least the minimum number of shares required by the SEC regulations
through the date of the Annual Meeling.

I represent that the Fund or its agent intends to appear in person or by proxy at
the Annual Meeting to present the attached Proposal. | dedlare the Fund has no
“materigl interest” other than that believed to be shared by stockholders of the Company

generally.
Sincerely,

P e
Christopher McDonough

Chisaf Investment Officer




RESOLVED: The sharcholders request the Board of Directors of Kindred Healtheare,
Inc. to adopt as policy, and amend the bylaws as necessary, 1o require the Chair of the
Board of Directors, whenever possible, be an independent member of the Board as
defined by the rules of the New York Stock Exchange. This policy should be phased in
for the next Chairman transition. Compliance with this policy is waived if no
independent director is available and willing to serve as Chair.

Supporting Statement:
We believe:
»  The role of the CEO and management is to run the company.

»  The role of the Board of Directors is to provide independent oversight of
management and the CEQ.

»  Thereis a potential conflict of interest for a former CEO 1o be overseer of the new
CEO.

The California Public Employees® Retirement System’s Principles & Guidelines
encowrage independent feadership, even with a lead director in place.

In 2009, Yale University’s Millstein Center for Corporate Governance and Performance.
published a Policy Briefing paper “Chairing the Board,” arguing the case for a separate,
independent Board Chair.

The report was prepared in conjunction with the “Chairmen’s Forum™ composed of a
group of Directors. “A-separate CEQ and Chairman should improve corporate
performance and lead to more competitive compensation practices,” said Gary Wilson,
former Chair at Northwest Alrlines, a Yahoo Director and & member of the Forum.

We believe an independent Chair also avoids conflicts of interest and improves oversigly
of rigk. Any conilict in this role is reduced by clearly spelling out the different
responsibilities of the Chair and CEO.

We believe an independent Chair and vigorous Board can improve focus on important
ethical and governance matters, strengthen accountability to sharcowners and help forge
long-term business strategies that best serve the interests of shareholders, consumers,
employees and the company.

Kindred Healtheare's former CEO Edward Kuntz serves as Chairman of the Company’s
board of directors. To foster a simple transition, we are requesting that this policy be
phased in and implemented when the next Chairman is chosen. Thus if the Board
declares their support for this future governance reform, the Board and prospective CEO
both will be aware of this change in expectation.




We nrge a vole FOR this resolution. We believe a separate independent Chair can
enhance investor confidence in vur Company and strengihen the integrity of the Board,
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- stateny rvestior Sendios
STATE STREET. e gy Seees
Lalzyathe Corpoeste Donter
2 S 4o Lalavatia
Bamion, MA 02114-2900

December 8, 2010

BY OVERNIGHT DELIVERY AND FAX
(B66-864-5049)

Mr, Joseph L. Landenwich

Senior Vice President of Corporgle Legal Affairs and Corporate Secralary
Kindrad Healthcare, Inc.

680 South Fourth Street

Louisville, Kentucky 40202-2412

Re: The Gily of Philadelphia Public Employees Retirement System
Dear Mr. Landenwich:

As custodian of The City of Philadsiphia Public Employees Retirement System {the
“Eund™), we are writing 10 repont that as of the cioss of buginess _Decsmber 3, 2010_
{THE DAY THE SHAREHOLDER PROPOSAL WAS FILED) the Fund held 16,565
shares of Kindred Healthears, Inc. {"Company™) stock inour account at Slale Sirast
Bark and registared in s nominee name of Bencheoat & Co. The Fund has heldin
excess of 52,000 worth of shares in your Company continuously since December 3,
2009 {ONE YEAR PRIOR TO THE DATE THE SHAREHOLDER PROPOSAL WAS
FILED)

{fthere are any other questions or concermns regarding this malter, please fee| free to
contact me gt §17-664-9415.

Sincerely,

taurs A Calighan
Asst Vice President
State Street Bank and Trust Company




KINDRED HEALTHCARE, INC.
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December 13, 2010

VIA UPS NEXT DAY AIR

The City of Philadelphia Public Employees Retirement System
Two Penn Center Plaza

Sixteenth Floor

Philadelphia, PA 19102-1271

Attn: Christopher McDonough — Chief Investment Officer

Re:  Shareholder Proposal
Dear Mr. McDonough:

I am writing in response 1o a shareholder proposal you submitted on November 30, 2010
on behalf of The City of Philadelphia Public Employees Retirement System (the “Fund™) for
inclusion in the proxy statement submitted by Kindred Healtheare, Inc. (the “Company™) in
connection with its 2011 annual meeting. Your letter indicates that the proposal conforms to the
requirements of Rule 14a-8 of the Securities Exchange Act of 1934 and other applicable proxy
rules and interpretations of the Securities and Exchange Commission concerning submission and
content of proposals.

[ am writing to notifv vou that the Fund has failed to establish its eligibility to submit a
sharcholder proposal pursuant to Rule 14a-8 because it has not provided satisfactory evidence
that it had held the Company’s securitics continuously for at least one year from the date it
submitted its proposal to the Company. Specifically, the Fund has not submitted to the Company
a written statement from the “record” holder of the securities verifving that, at the time 1t
submitted its proposal, the Fund had continuously held such securities for at least one year (Rule
14a-8(b)(2)(1)).

Before we can process the Fund's proposal, we need to confirm that the Fund satisfies the
eligibility requirements of Rule 14a-8. Rule 14a:8(b) requires the Fund to submit to the
Company written verification that, at the its proposal was submitted, the Fund had continuously
held at least $2,000 in market value. or 1%, of the Company’s voting stock, for a period of at
least one year. The proof of ownership that you submitted with your proposal reflects ownership
only as of December 3, 2009, {t does not demonstrate ownership as of or before the date the one-
yvear eligibility period begins, November 30, 2009. As a result, the proposal does not meet the
requirements of Rule 14a-8(b).

~ Inorder for your proposal to be properly submitted, you must provide us with the proper
written evidence that the Fund meets the ownership and holding requirements of Rule 14a-8(b).
As required by statute, your response correcting the noted procedural and eligibility deficiencies
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must be postmarked or transmitted electronically to the Company no later than 14 calendar days
from the date of your receipt of this letter. If you do not provide the requested documentation
within 14 days of your receipt of this letter, we believe that the Company will be entitled to omit
the proposal from its proxy statement. You may also wish to consider withdrawing the proposal.
The proxy rules also provide certain substantive criteria pursuant to which a company is
permitted to exclude from its proxy materials a sharcholder’s proposal. This letter addresses only
the procedural requirements for submitting the Fund’s proposal and does not address or waive
any of our substantive concerns. If the deficiencies noted above are not remedied, the Company
intends to submit a letter to the SEC’s Division of Corporation Finance seeking the staff’s
concurrence with the Company’s view that it is entitled under the proxy rules to omit the
proposal. In accordance with Rule 14a-8()), the Company will furnish you a copy of its
submissions to the SEC. For vour reference, | am enclosing a copy of Rule 14a-8.

Please address any future correspondence fo my attention. Thank vou for vour attention
to this matter. ‘

Jogéph L. Landenwich
Senior Vice President of Corporate Legal Affairs
and Corporate Secretary

Enclosures



cerwnaiie LARID A IUATTal KEGWIRLIONS:

§ 240.14a-8 Sharsholder proposals.

Link fo an amendmsst pubilished ot 75 PR 58787 Sect 16, 2010

Link to @ delay published a1 75 FRA8464% Ot 20 2010,

This section addresses when a company must include a sharebolder’s proposal in ifs proxy statement
and identify the proposal in its form of proxy when the company holds an annual or spacial maeting of
shareholders. in summatry, in order to have your shareholder proposal! included on a company's proxy
card, and included along with any supporting statement in ils proxy statemant, you must be eligible and
foliow certain procedures. Under a few specific cdrcumstances, the company is pemitted o exclude your
proposat, but anly after submilting IS reasons to the Comission, We struciured this sectionin a
question-and-answer format so that itis easier fo understand, The references to *you" are to a
sharehokier seeking to submitthe proposal.

{a) Question 1: Whatis a proposal? A shareholder proposal is your recommaendation or requirement that
the company andior its board of directors take action, which you intend to present at a meeting of the
company's shareholders. Your proposal should state as clearly as possible the course of action that you
belisve the company should follow.  your proposal is placed on the company's proxy card, the company
must also provide in the form of proxy far holders to spedfy by boxes g choice betwesn
approval or disapproval, or abstention. Unless otherwise indicated, fhe word “proposal” as used in this
section refers both'to yaur proposal, and to your corresponding statement in support of your proposal (if
anyl.

{by Question 2: Who'ls eligible to submil a proposal, and how do | demonstrate to the company thattam
aligible? (11 v order (o be eligible o submit a proposal, you must have conbinuously held at jeast $2,000
in market value, or 1%, of the company’s securities entilled to be voted on the proposal at the meeling
for at least one year by the date you submit the proposal. You must continue {o hold those securities
fhrough the date of the mesling.

{2} i you are the registersd helder of your securities, which means thal your name appears in the
company's records as a shareholder, the company can varily your eligibility 60 its own, although you will
shili have to provide the company with 3 wiitlen statement that you intend o confinue fo hoid the
securities through the date of the meating of shareholders. Howsver, if ke many sharsholders you are
not a registered holdey, the company fikely does not know that you are a sharsholder, or how many
shares you own. I ihis case, at the time you submit your proposal, you must prove your aligibility to the
company in one of twe ways:

{1} The first way is o submit to the company 2 writlen statement from the “record” holder of your
securities (usually a broker or bank) verifying that, al the time you submitted your proposal, you
continuously helid the securities for at least one year. You must also include your own written statement
that you intend 10 conlinue 1o hold the securifies through the date of the meeling of sharsholders; or

{1} The second way 1o prove owoership appiies only if you have filed a Schedule 13D (§240.134-101),
Schedule 13G {§240.13d~102), Form 3 (§249.103 of this chapter), Form 4 {§249.104 of this chapter)
andior Form 5{(524%.105 of this chapter}, or amendmenis 1o those documents or updated forms,
raflecting your pwnersiip of the shares s of or bafore the date on which the one-yadr eligibility period
begins. if you have fled one of these dotuments with the SEC, you may demonsirale your eligibility by
submitling to the company.

{A) A opy of the schpdule andior form, and any subsaguent smendmernds reporling a change in vour
ownership level

{B} Your written staterent that you continuously heid the required number of shares for the one-year
period as of the date of the statemaent; and

{C) Your writien statement that you intend o continue pwnership of the shares through the date of the
company's annusl or spedial meeling.

{c} Question 3: How many proposals may | submit? Each shareholder may submit no mors than ona
propoesal o & company for a paricular shareholders’ meeting,

hitp:/fectr.gpoaccess.gov/cgit/text/text-idx2c=ccfr&sid=47b43¢bb88844faad 58686 1 c05¢. .
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{41 Question ¢ How long ¢an my proposal be? Tha propossl, insluding any accompanying Lubnening
statement, may not excesd 500 words,

{e) Question 5 What is the deadiine for submiting p proposal? (11 1 vou sre submilting your proposal
for the company's annual meeting, you can in most cases find the deadiine in tast years proxy
siaternent. However, Hihe company did not hold an annual meeling last year, or has thanged the date
of its meeting for this year more than 30 days from last year's meeting, you can usually find the deadline
in one of the company’s guarterly reports on Form 10-Q (82493083 of this chapter), or in shareholder
reports of invesiment companies under §270.30d-1 of this chapter of the lnvestment Company Act of
1940, In order to aveid controversy, shareholders should submil thair proposals by means, moluding
stectronic means, thal permit them to prove the dale of delivery,

{2) The deadiine is calculatad in the following manner i the proposal is submitted for a requiarly
scheduled annual meeling. The propoesal must bz received at the company’s principal executive offices
notless than 120 calendar days befors the date of the company's proxy statement refeased to
shareholders in connection with the previous year's annual meeting. Howevaer, if the company did not
hold an annual meeting the previous year, o if the date of this year's annual meeting has been changed
by mor than 30 days from the date of the pravious year's meeding, then the deadline is a reasonabla
fime before the company begins 1o print and send its proxy matenals,

{3} # you are submitting your proposal for a meeting of shareholders other than a regularly scheduled
annual meating, the deadline 15 & reasonable time telofe the tompany begins 1o print and send is proxy
matedals.

{fy Question 6; What if | fail to follow one of the eligibility or procedural requirements explained in
answers to Questions 1 through 4 of this section? {1} The company may exclude your proposal; but only
atfer it has nolified you of the problem, and you bave falled adeguately to comect it Within 14 calendar
days of receiving your proposal, the company must nolify you inwiilting of any procedural or eligibility
deficiencies, as well as of the fime frame for your response. Your response must be postmarked, or
fransmitted electronically, no {ater than 14 days from the date you received the comipany's notification. A
company neetd not provide you such natice of a deficiency if the deficiency cannot be remedied, such as
i you fail lo submit 2 proposal by the company's properly determinaed deadline.  the company intends I
exciude the proposal, it will laler have 1o make 3 submission under §240.145-8 and provide youwith a
copy under Question 10 below, §248.14a-8().

{2}  you fall in your promise to hold the required number of secutiies through the dale of the mesting of
shareholders, then he company will be permitied jo exciude all of your proposals from ils proxy
matedals for any meeding held in the following beo calendar years,

{g} Question 7: Who has the burden of persuading the Commission or Hs stall that my proposai canbe
sxcluded? Excapt as otherwise noted, the burden is o the company to demonshate thal R is entitled 1o
exclude 2 proposal.

(hy Question § Must ! appear personally at the shareholders’ meeting fo present the proposal? {1} Either
you, or your represeniative who s qualified under sinte law 1o present the proposal on your behall, must
atiend the meeling to present the proposal. Whsther you stlend the meeting yourself or sead a qualified
representative fo the meeting in your place, you should make sure that you, or your reprasentative,
follow the proper state law procedures for atiending the meeting and/or presenting your proposal.

123 i the company holds its shareholder meeting in whole or in part via slecironic media, and the
company permils vou or your representative to present your proposal via such madia, then you may
appear fhrough elecironic media rather than traveling to the meeting to appesr in parson.

(3 Wyou oryour quebfied representative fail to appesr and present the proposal, withou good cause,
they company will be permified lo exciude a8 of your proposals from ils prowy matenals for any maeslings
held in the following two calendar years.

{1} Question 9. 11 have complied with the procedural requirements, on what other bases may a company
raly to exclude my proposal? {1) mproper under state law, If the proposal is oot & groper subledt for
action by shareholders under the laws of the jurisdiction of the company's organization;

Note to paragraph (3(1): Depending on the subject matter, some proposals are not considered

proper under state Taw {f they would be binding on the company if approved by shareholders,
In our experience, most proposals that are cast as recommendations or requests that the
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board of dirsctors take specified action are proper under stale law. Accordingly, we will
assume that a proposal drafted as a recommendation or suggestion is proper unless the
company demonstrates otherwise,

{2} Violation of law: 1 the proposal would, i implemented, cause the company to violate any state,
federal, or foreign law to which itis subject;

Mote 1o paragraph (1){2); We will not apply this basgis for exclusion to permit exclusion of a
proposat on grounds that it would violate foreign law it compiiance with the foreign law would
result in a violation of any state or federal law.

{33 Viclation of proxy rules: if the propasal of supparting statemeant is contrary 1o any of the
Commission’s proxy rules, including §240.14a-8, which prohibils materially false or misleading
statements in proxy soliciting malerals;

(4} Personsl grisvance; special inferest: 1 the proposal relates to the redress of a personal claim or
grievance against the company or any other person, or if it is designed o result in a benefit to you, or to
further a personal interast, which is not shared by the ather shareholders at large;

{5} Relevance: I the proposal relates 1o operations which atcount for less than 5 percent of the
company’s total assets at the énd ofits most recent fiscal year, and for less than 5 percent of ity net
earnings and gross sales for its most recent fiscal year, and is not dtherwise significantly related to the
company's business;

(6} Alisence of powerfauthenly: ¥ the company would lack the power or authority fo implement the
proposal;

{7y Management functions: # the propusal deals with a matter relaling to the company's odinary
busingss pperations;

{8} Relales o election: i the proposal relales 1o @ nomination o an slection for membership oo the
company's board of directors or analogous governing body or & protedure for such nomination or
slection;

{8} Conflicts with company's proptsat I the proposal directly conflicts with one of the company's o
proposals 1o be submitied o shareholders at the same mesting,

Note to paragraph ()0): A company's submission to the Commission under this section
should specify the poinds of conflict with the comipany's proposal,

(10§ Substantislly implementsd: I the company has already substantially implemented the proposal;

{11} Dupdication: i the proposal substantially duplicales another proposal previously submilted to the
zompany by another proponent that will be included in ihe company’s proxy malerials for the same
meeting;

{12} Resubmissions: I the proposal deals with subsiantially the same subjpct malter as anpther
proposal or proposals that has or have been previsusly included in the company’s proxy materials within
the preceding 5 calendar years, a company may exclude it from its prexy materials for any meeting held
within 3 calendar years of the Jast time it was included i the proposal received:

{i1 Less than 3% of the vole i proposed onge within the preceding 5 calendar years|

{ii3 Less than 6% of the vole on ils last submission to shareholders i proposed bwice previously within
e preceding 5 calendar years o

{iiiy Less than 10% of the vate on its last submission o shareholders if proposed three fimes or more
prendously within the preceding 5 calendar years; and

{13} Specific emount of dividends: if the proposal relates o specific amounts of cash or stock dividends:
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{j} Question 10; What procedures must the company follow if it intends to exclude my proposal? (1) lf the
company igods 10 exdude o proposal from 5 proxy matenals, § mus! file 88 reasons with the
Commission no eter thae 80 calendar days before it fles Ys definitive proxy statement and fomm of proxy
with the Commission. The company must simultaneously provide you with a copy of its submissicn, The
Commission staff may peemit the company 1o make iis submission fater than 80 days before the
company files its definitive proxy stetement and form of proxy, if the company demonstrates good cause
for missing the deadline.

{2} The company must file $ix paper copies of the following:
{1} The proposal;

(it} An explanation of why the company believes that it may exclude the proposal, which should, i
possible, refer to the most recent apphcable authority, such as prior Division lefters issued under the
e and

(i} A supporting opinion of counsel when such reasons are based on matters of stale or foreign law.

{k) Question 71: May | submit my own statement to the Commission responding o the company’s
arguments?

Yis, vou may submit 2 response, bul it is not required. You should y fo submil any response to us, with
& copy 1o the company, a5 sopn a8 possible alter the company makes iis submission. This way, the
Commission staff will have time to consider fully vour submission befora it issues ils response, You
should submit six paper cogies of your response.

{1y Question 12: ¥ the company inclades my sharehalder proposal in I8 sroxy maledals, whatinformation
about me must § include along with the proposat #tself?

{1} The company's proxy statement mustinclude your name and address, as well as the number of the
company's voting securities that you hold. However, instead of providing that information, the company
may instead include a statement that § will provide the information 1o sharsholders promplly upon
receiving a1 oral or wiilten request.

{2} The company is nof responsible for the contents of your proposal or suppording siatement,

{m) Quaestion 13: Whal can | do i e company includes in ils proxy stalement reasons why it believes
shareholders should not vole in favor of my proposal, and | disagree with some of iis siatements?

{1} The company may elect to includs in its proxy slalement reasons why i belisves shareholdars
should vote against your proposal. The company is allowed to make grguments reflecting ifs own point
of view, just as you may express your own point of view in your proposal’s supporting statement.

{2y However, f you befleve that the company's spposition io your propoesal contains matedally false or
mislzading siatements thal may viclale our antidraud rule, §240.142-8, you shoudd promptly send to the
Comnyission stalf and the company 2 lefier explaining the reasons for your view, along with a copy of the
company's stalements opposing your proposal. To the extent possible, your lelter should include specific
factual information demonsirating the inaccuracy of the company's claiims, Time permilling, you may
wish 1o try fo work out your differences with the company by yourself bafore contacting the Commission
siaf,

{33 We reguite the company 1o send you 2 copy of 1S sislemenis cpposing your proposal before i sends
s proxy materials, so thal you may bring to our aftention any materially false or misleading stalemants,
under the following tmehames:

{3 i our no-action response requires that vou make ravisions to your groposal o7 supporting statament
#5 g condition o requiring the company 1o include # in s proxy maledals, then the company must
provide you with a copy of #s cpposition statements ne later than 5 calendar days alter the company
recieives a copy of your revised proposal, or

{ii} In all othar cases, the company must provide yob with a copy of its apposition statements no later
than 30 calendar days before its files definitive copies of its proxy stelement and form of proxy ender
8240, 1486,
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B3 FR 29118, May 28, 1968 83 FR 500622, 50623, Sept. 22, 1098, as amended at 72 FR 4168, Jan. 28,
2007, V2 FR 70456, Dec. 19, 2007, 73 FR 877, Jan, 4, 2008}
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December 13, 2010

VIA UPS NEXT DAY AIR

The City of Philadelphia Public Employees Retirement System
Two Penn Center Plaza

Sixteenth Floor

Philadciphia, PA 19102-1271

Attn: Christopher McDonough ~ Chief Investment Officer

Re:  Shareholder Proposal

Dear Mr. McDonougle

I am writing in response to a sharcholder proposal you submitted on November 30, 2010
on behalf of The City of Philadolphia Public Employees Retirement System (the “Fund”) for
inclusion in the proxy statement submitted by Kindred Healtheare, Inc. (the “Company™) in
connection with its 2011 aonual meeting. Your letter indicates that the proposal conforms to the
requirements of Rule 14a-8 of the Sccurities Exchange Act of 1934 and other applicable proxy



