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Shareholder Proposal of Aaron Levitt

Dear Mr. Mostyn:

In a letter dated March 22, 2011, you notified the staff of the Securities and Exchange
Commission (“Commission™) that the Fund intends to exclude from its proxy materials for its
2011 annual meetlng a shareholder proposal submitted by letter dated February 11, 2011, from
Aaron Levitt.! The proposal provides:

THEREFORE BE IT RESOLVED that the participants request CREF to
engage with corporations in its portfolio, such as Caterpillar, Veolia, and Elbit,
that operate on the West Bank and East Jerusalem with the goal of ending ail
practices by which they profit from the Israeli occupation. If, by the annual
meeting of 2012, there is no commitment to cooperate, CREF should consider
divesting as soon as market conditions permit.

There appears to be some basis for your view that the proposal may be omitted from the
Fund’s proxy materials pursuant to Rule 14a-8(i)(7) under the Securities Exchange Act of 1934,
as relating to CREF’s ordinary business operations.

Accordingly, the Division will not recommend enforcement action to the Commission if
. CREF excludes the proposal from its proxy materials in reliance on Rule 14a-8(i)(7). In reaching
this position, we have not found it necessary to address the alternative bases for omission set
forth in your letter. :

Because our position is based upon the facts recited in your letter, different facts or
conditions or additional facts or conditions may require a different conclusion. Further, this
response only expresses our position on enforcement action under Rule 14a-8 and does not
express any legal conclusion on the issues presented.

! 'We also received a letter submitted on behalf of the proponent dated April 21, 2011, and a letter from
the Fund dated April 27, 2011.
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Attached is a description of the informal procedures the Division follows in responding to
shareholder proposals. If you have any questions or comments concernmg this matter, please call
me at (202) 551 6795 .

Sincerely,

M) /(m%’

- Michael L. Kosoff
Branch Chief _

Attachment

cc: Aaron Levitt



* DIVISION OF INVESTEMENT MANAGEMENT

INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Investment Management believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matterto
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division's staff considers the information furnished to it by an investment
company in support of its intention to exclude the proposals from the investment company's
proxy material, as well as any information furnished by the proponent's representative. -

The staff will always consider information concerning alleged violations of the statutes
administered by the Commission, including argument as to whether or not activities proposed to
be taken would be violative of the statute or rule involved. The receipt by the staff of such
information, however, should not be construed as changing the staﬂ‘s informal procedures and
proxy review into a formal or adversary procedure. :

The determination reached by the staff in connection with a shareholder proposal
submitted to the Division under Rule 14a-8 does not and cannot purport to “adjudicate” the
merits of an investment company's position with respect to the proposal Only a court, such as a
U.S. District Court, can decide whether an investment company is obligated to include
shareholder proposals in its proxy material. Accordingly, a discretionary determination not to
recommend or take Commission enforcement actions, does not preclude a proponent, or any
shareholder of an investment company, from pursuing any rights he or she may have against the
investment company in court, should the management omit the proposal from the investment
company's proxy material.
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ViA HAND DELIVERY

William 3. Kotapish, Esq.

Assistant Director

Division of Tnvestment Management

UA. Securities and Exchange Commission
100 F Street. N.E.

Washington, DC 20549

Re: The College Retirement Equities Fund - 2011 Annual Meeting
Omission of Shareholder Proposal of Aaron Levitt er al.

Di¢ar Mr, Kotapish;

The College Retirement Equities Fund (“CREF®) hereby gives notice 10 the staff {*Staff”}
of the Securities and Exchange Commission {(*Commission™) of CREF’s intention to omit
from its proxy statement and form of proxy {2011 Proxy Materials™) a shareholder
proposal and supporting statement that werg submitted to CREF by Aaron Levitt (the
“Proponent”), dated February 11, 2011 (the “Propesal™); ' for CREF’s 2011 annual
meeting”

The Proposal requests certain investment-related actions in regard to portfolio companies in
which CREF invests that, aceording to the Proposal; “profit from their complicity in human
rights abuses and violations of law commifted to maintin and expand Istael’s oceupation of
the West Bank”™ Specifically, the Proposal requests sharcholder action on the following
resolutions

THEREFQORE BE IT RESOLYED that the participants request CREF
1o engage with corporations-in its pontfolio, such as Caterpillar, Veolia,
aitd Elbit, that operate on the West Bank and East Jerusalem with the
goal of Jendmg all practices by which they profit from the Israeli
occupation. 1f, by the annual meeting of 2012, there is no commitment

Several CREF participants submitted dentical proposals for dnclision in the 2011 Proxy Materials. - Ii related
vorresponitdenice; the: parfieipants fndieats thag Mr. Aaron Levitt will sct as the Jeud: files: CREF intends o -omit all of
these proposals amd ihe ferm “Broposal,” as-used in-this Tetter, référs. 1. these proposals as well, I CREF were to include
Mr. Levilt's proposal, CREF intends to sxclude alf of the othier proposals on the grounds that they are duplicative™ Sea
Rule 14a=80)11).

t CREBP expects o file definitive Proxy Materids on or sbout June 10,201 1.

www: tinascrelorg One Beacon Sgreet, Boston, MA 02108



o cooperate, CREF should consider dwestmg as soon as market
conditions permit,

The Propesal would interfere with CREF’s investment decision making process, by
allowing shareholders to direct or influence CREF’s selection of portfo?ig securities and its.
angoing efforts to promote long-term investment value by engaging portiolie companies in
dlalague on-environmental, social, and gevemance issues. The Proposal advocates one
side in a highly confroversial and complex geepolitical dispute, and makes assertions of

. ‘immoral dnd illegal conduct that are subject to widespread disagreement, Requiring CREF

to-nctude the Proposal in its proxy materials, and 1o respond 1o these statements, would
make the CREF proxy materials a forum for debate and referendum on this political issue.
This ‘wonld be ‘contrary to the purpose of the Commission’s proxy miles and its
longstanding interpretations of those rules,

As more filly discussed below, we believe that Rule 14a-8 under the Securities Exchange
Avt of 1934, a5 amended (“Exchange Act™), permits CREF to omil the Proposal from the
2014 Proxy Materials based on thiee express exclusions: (1) the Proposal deals with a
matter relating to CREF’s ordinary business operations, and thus is excludable pufsuant to
subparagraph ((7) of Rule 144-8; (2) the essential-objective of the Proppsal has already
been substantially implemented, and thus the Proposal is excludable pursuant fo
subparagraph {1)(10)-of Rule 14a-8; and (3) the Proposal is misleading in contravention of
Rale 14a-9 uniler the Exchange Act, and thus is excludable plirsuant to subparagraph (1)(3)
of Rule 14a-8.

For these reasons, we request the Staff 1o confirm that it will not recammend that
enforeement action be taken if CREF omits the Proposal from its 2011 Proxy Materials.

¢ be advised that, pursuant 1o paragraph (1) of Rule 14a-8, CREF has simultaneously
nati‘ﬁed the Proponerit of its intent to omit the Proposal from its 2011 Proxy Materials by a
¢opy of this letter.

CREF is & oon-profit corporation established under the laws of New York State and

registered with the Commission as a diversified management investient company under
the Investment Company Act of 1940, as amended.” CREF and Teachers Insurance and
Annu;ty Association of America (*TIAA™) form the principal refirement system for the
natien’s edﬁca‘tmn and research communities. The financial services organization of which
bath companies are a part is sometimes reférred to as “TTAA-CREF™

CREF has eight différent investment aceaunts: the Stoek Accowst, Social Choive Accoun, Growth Aceouit, 11obdl
Fagifies Account, Eqorty Indes Account, Money Market Account, Bond Market Acsount, and Inflation-linked Bond
Account.

TIAA-CREF Investmient Munagement, LLC, 2 subsidiary of TIAA, servesas CREF's invesunent manager.
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it ANALYSIS

A: The Proposal may be excluded under Rule 14a-8(i)(7) because it deals with
matiers relating to CREF’s ordinary business operdtions.

# proposal may be omitted under Rule 14a-8(3(7) if it “deals with a matter re]atmg {o the
mmpany s ordinary business operations™ ‘This paragraph of the rule is captioned

“management functions” The Commission has explained that the policy underlying the
ordindry business. exelusion under Rule 14a-3(i)(7) rests on two central considerations.
The ﬁrst consideration is that “certain tasks are so fundamental to management’s ability 16

Tun a company o 2 day-to-day basis that they could not, as a practical matter, be subject 1o
direct shireholder oversight.” The second consideration relates to “the degree to which the

proposal séeks to ‘micro-manage” the company by probing too deeply into matters of a
complex nature upon which steckholders, as & group, would not be in a position to-make-an
informed judgment.

1. The Proposal impermissibly seeks to subject fundamental
management funcfions — the selection and ongoing assessment of
portiolio investments — to an inappropriate 3ex«ei of shareholder
oversight and inicra-management.

As the Staff has recognized in numerdus Rule 4a-8 no action letter responses, “the
ordinary business operations of an investment company include buying and selling
portfolio securities.”™ Omiitting the Proposal thus fits squarely within the purpose of the
exclasion for “management fungtions.”

The proposal seeks 1o affect how and when CREF purchases and sells portfolio securities.
These hatters are fundamenta) to the day-to-day management of CREF: The Proposal thus.

-amounts to the micro-management of essential business functions by shareholders, which is

exactly what the ordi marv businiess or “management functions” exclusion under Rule 14a-8
is designed to ;arevent. The argument for excluding the Proposal is particulatly sireng in
this case, since the Proposal names three speeific issuers — Caterpillar, Veolia and Elbit.
The Staff has previously granted similar no-action assurance to CREF in connection with &
proposal relating to investment in a specific portfolio company under the ordinary business

Amsendrents To Rules o Shargholder Proposals; Exchange Act Refease No. 3440018, Fed. Sec. L. Rep. (CCH) §
8@018 (May 21, 199%3,

College Rétirement Equilics Fund, $EC NoAciion Letier {pub. avail. May 3. 2004) (°2004 CREF Letier™); see afso,
Morgah Swiniey Aftica Investmeit Fund, Inc., SEC No-Adtion Leiter (pub. avail, Apr. 25, 1996 (*Morgan Stanley
Later™} {rioting that an Investment company™s urdmar\ business operations include “the purchase wnd sate of securitiss:
iind the managementofthe [flund’s portiolio seeurities™; State Street- Corp., SEC No-Action Letter (pub; uvail. Feb. 24,
2009).

The Staff has concumed. o nuinerous goeosions Hiat exclusion uf a propasal may be propet where the proposal attempls
to subject technical aspests of 3 company’s orfdinary businuss sperations to sharsholder oversight,  See,e.g. Merck &
Co., Iz, SEC Ro-Achion Letiér {pub. avail, Jan 23, 1997).
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Qpéramms exclﬁsmn. “The Staff bas also-allowed for exglusion when a group of specific
companies: isati ;ssue

The }?raposal requests that CREF gngage with specific portfolio companies on a specific
issue and that ¥ consider divesting from companies that do not “eooperate”™ within 2
time frame set forth in the Proposal. Thus, not only does it stek to interfere with CREF’s

‘buying and seiimg of portfolio- securities, the Pmpasat seeks to micro-manage TIAA-

QREF‘S pngeing engagement with portfolie companies, which is an integral pant of
EF's investment getivitiss, TIAA-CREF -communicates directly (using “quiet
dxpiamauy”) with hundreds of coimpantes each year on matters of corporate governanes and

soeial responsibility, and has established policies and processes that gnide the selection of

both. pertfclio ¢ompanies -and engagement objectives.”® The Proposal seeks to micro-
manage: this process by defining the subject matter and goals of company discussions,

identifying the conipantes ‘with which to engage, and seélting a deadline beyond which

CREF should consider divesiment. As.a group, shareholders lack sufficient information
4bout the eompanies or issues to make these decisions on CREFs behalf, and allowing this
reselution o proceed could subject these specific business judgments to desision~-making

by referendum in the futore. Further, this resolution seeks to for¢e TIAA-CREF 16 publicly
confront certain panfoim ccmgames, which coniradiets TIAA-CREF's stated and well-

tested policy of quiet diplamiacy.”

Impentantly, our choice of quiet diplomiacy policy is related Io our core investment
furction. Forcing us to ehange ot disrupt our quiet diplomacy policy could; among other
adverse consgquences, make itmore difficult for our portfolio managers to have productive
ongoing communications. with portfolio. companies on: financial and other fundamental
investment matters and could jeopardize beneficial relationships with these companies.

‘Because the Proposal deals with matiers that are fundamental to CREF’s ordinury business
-aperations; the Proposal may bé excluded from CREF’s proxy waterials unider Rule 14a-
BT

cedi;ge Rcttr\mmt qun(» Fund, SLC NosAction Leter (publ nvail. Sepr. ¥ 20007 {finding that 2 proposs] regdesung
- divestment fhom a porifolin sprpaay thetdllegedly created environmenisl ha:mrds veps exciudable bevause it related
€REPs ordivary business operations).

College Retirement Equities Fund, SEC No«Attion Letter {pub wvail, March 31 2003] ¢2005 CREF Letler™) {finding
thal exglusion was allowatile where tie propassl relstedip divestment ol shares:in. & group of issuers).

See TIAA-CREF Policy Sumterént on Corparsie Gavemance 4 (6th ed.) [Aeraingfer Policy Statement], Siating, “Our
preférénce is 1o dhgage privatély with portfolic companies whes we perceive shontcomings in thelr govemancé of
environmentyl 4nd social policies and practices that e believe fmpaols (heir performance. This sirategy of ‘quitt
diplomace’ reflects our heliel gng past experience tiat nformed dialogue with bogrd members and senior exéoutives,
tathur than public.confrontation, Wil most Hkely lead 104 meuglly productive dutcome,™

Ay discussed balow, because TIAA-CREF already has. a defined policy snd strategy for the engagement of portfolio
tompanies with:regard 1o torporate gevamance and sosial responsibility issues, the Propasal may alsy be omitted under
Ruite 14a-S{D{H. the “substantial implamentation™ exclusion.
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2. The proposal-does not raise significant “socidl policy™ issues that
would justify an exception from the ordinary business exclusion.

We recognize the Commission’s view that a shareholder proposal that refates to certain
types of management functions may not be excludable under Rule 144-8()(7) if the
proposal “would transcend the day-to-day business matters and raise policy issues so
significant that is would be appropriate for a shareholder votg, *® Thatis not the case here.

The: Proposal does. ot “transcend day-to-day business.matters.” It goes te the very core of

‘ tha« managem;sat fungtion for CREF, which i myestmg participant assets in accordence

investment objéctives of the CREF accourits.  Moreover, the Proposal does not

-a@is‘: “policy issues™ that “are appropriate for a s?xarsho{der vote” On the conrrarye the

Proposal takes sides ~ and asks CREF and its other participants to take sides - in & highly
controvesial geopolitical dispute of cnommus complexity, This dispute is not the typé of
policy issue that should prevent exclusion. ™

In: applying this aspect of the ordinary. business exclusion, the Staff often looks 1o the
-ature and level -of public concern and debate on the issue. B 1 this cannection, it is
fustructive Yo compare the Proposal with the human rights situation in Sudan, where pubhc
attention and debate led to the pa,ssmg of legislation by the United States govemment,'

conidemnation by the United Nations,”” and widespread dwcststure by a broad spectrum of
university endewments, public pension funds and other entities.”® By contrast, the United

&z Amendmenis o Rujes on Sharehoidu Proposals, Fxchange Act Relgse No. 34-40018; Fed, See: L. Rep (CCH) & 3
B6IR{May 21, 1998).

Not every “significant socinl policy issue” takey management functivns oot aF i ordinary business-exclusion, Sew, e,
Leneral Electrie €., SECNo-Aeiion Letter {pub. avall. Febi 3,72005) (imdmg thaty. prepesdl rélating 1o the relocation
of B.E jabs (o foreign cowndes was excludable beeause it rdateti to “management: of the workforee, ™ an ordinary:
‘businessmatter, even:though italso addressed a significany sosial poliey issue),

The Stalf has in the past perritted the exclusiop of sharelolder proposals dealing with the Tsiaeli-Palesiinian conflict
tinder Rule 1%8(")(5) hased i part on the view that “the policy issue raiked hy the praposa), Tsrael's treatnent of
Pslestinians, is not significant. ard . faci is not related 16 fhie Company’s basiness™ ATET Inv.,. SEC No-Astion Lefter
{pul, avail. Jan. 30. 1992); see afso, Hewlett-Packard Co. {Rejk), $EC No-Actinn Letter {pub. avail. Jan 7, 2003):
Motorola Tig, SEC No-Action Letter (pub. avail, Feb: 1. 1995, lIn av eaclier lener io ATST, the Staft had declined
relfef indee Ruafe 19a-8(1%7) based on the policy sue. See ATET e, SBC No-Actior Latter {pub, svail, Sanmary 15,
1991} Hoswover, the Swifs 1992 response fa AT&T, while addressing a different exelusion, effectively reverses thiy
position, and inany case the 1991 ATET leter nddre,sst.s di¥ferent facts and circumstances.

¥ Zee AT&T Inc, SEC No-Action Lutter (pub. syail. Feb. 2, 200 i
% S Sodan Avcolntability and Divestinent Actof 2007, Pub. L. N6, 110:17, 121 Swe 2516 (2007

2 S United ‘Nations Human  Rights CTouncll  Report  (March 13, 2007  awiledle @t
Ttk news bbe.ro. uk/Ashared/msphipdisd2_03_07_un_sudan pd€

See nlso, Int"] Business Machines Corp.. SEC No-Action Leiter (pub: avail. Mar. 2, 2000) (permilting the exclusion of s
privposal that friplicates the pofitical process, rather thisii social issues).
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States has vetoed proposed resolutions in the United Nations Secutity Council that would
have supperted condemnation of the agtivities at the heart of the Propesal.”?

Accordingly,-we urge the aff not to conclude that the Proposal raises an issue of secial
policy so significant that a sharcholder vote is appropriate.

B: The: Proposal nidy be excluded -under Rule 142-8()(10) because ‘the
sssential objectives of the Proposal have already been substantially
implemented.

Rule: 142-8(1)(10) permits omission »f'a shatehiolder proposal if “the company has aimdy
substantially implemented the propgsal.” Because TIAA-CREF has fmplemented a palicy
for identifying portfolio companies o engage onabroad range nf matters, ingluding human,
rights smatters, and divesting from companies when judged approprxate, CREF has
substantially implemented the essential ubjectives of the Proposal X

The Staff has stated that “a-detenmination that [a] [clompany bas substantially implemented
the propesal depends upon ‘whether its. particular policies, practices and procedurss
compare favorably with the guidelines of the proposal”® Significantly, when applying the
substantiyl :rnplcmemaﬁon standard, a proposal nieed not he “fully effected. ™ Rather, the
Staff will grant no-action assurange “wihen a company has implemented. the essenral
objective of 4 proposal, even in cases where the coinpany’s actions do not fully comply
with the specific dictates ofthe proposal,™

In this case, the essential objectives of fhe Proposal are two-fold, First, the Proposal asks
CREF 1o engage specific issuers in its portfolio and encourage them 1o cease pragtices by
which they allegedly profit from their compligity in human righis abuses.™ Second, the

W See 148 vetoss UN dvaft i:wm’emnmg Tsrueli seftfemerits RGUTERS, Fobroaey 1S, 2011, aveifable

hetpofwaew renterscamianicte/201 10T 3;u&p&bstmmns—ssmei*m-veimdl}%TREJ’ LHEW 7201 102)8,

# By way of background TIAA-CREE, oreanizationswide; hus three strtegivs regarding socially responsible fnvesting,
‘degcndm" on the invegting gostiolio amlved {13 the CREF Social Thoice Account implementy sbuial streening that
shves spesial congidération to companics® environimental, socia) and governance-(“BSG™Y records: 2) 3l public ety
mn{o!fas seek lo promote Ieng JTorm fnyestment vnlue by exereising shareholder rights fo influsnce the ESG palicies of
the companips o whith thity Invést {sharcholder advoeacy): and: {3) the TIAA General Aceount and Soeial Choiee
Avcpunt vse focused cammunity and impart Fiveiting programs, including microfinance and-compromity bank deposit
with thie goul of defivering competitive returny and piysitive sociul impact, Ser 2010 Socially Responsible Invesying
Report 3 [iereingfier Tnyesting Repori].

o SeeTonace Ing. SEC No-Aetivn.Letter {pul. svait. Mo 28, 1989),
SEC Releusedo. 3320091 48 R 35082 fAugusy 16; 1983,

Suw, e, Preepert-MeMoran Copper &.0Gold, Tne., SEC Su-Action Latter (pub, avail. Mar. 5, 2003} {company already
had implemeénted 8 bunian fights policy, even thouphi tie speeific clements of the policy did ot mest thé sharchofder
prapante’s bjueiives): see afie, AMR Cotp., SEC Mo-Action Leétter- (pub avail. April 17; 2000% see wise, Kmar
Carps, SEC No-Action Letter {pubr. avail, Mar. 12, 1999).

Asstated in the supporting staiemeny of me Pramwl CREF invests in carapamies “thag profit fom their complichy in
hutndn rights abuses and violstionsof aw. .
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Proposal asks CREF 1o consider divestment from these companies that tontiniie to profit
from these asserted human rights abuses after éngagement, if the issuers do not cooperate
within 2 stated fime frame.

These concéns relate to polivies and practices that TIAA-CREF bas already put fn place 1o
engage with pertfolia companies; ineluding on human rights matters: The. pelicies and
practices are Included inthe TIAA-CREF Policy Swatement on Corporate Governance (the
“Palicy ‘Statement”}, and are addressed i m the TIAA-CREF 2010 Socially Responsible
Investing Repoit (the “Investing Report™).™ In providing guidance to portfolia-companies,

W as participanits, about corperate governanice and social responsibility practices that
T EAA-«C_ EF expeets of portfolic companies, the Policy Statement provides:

“companies should strive to respiect [hyman] rights by developing policies and
practices 1o avold infringing on the rights of workers, communities and other
stakeholders throughout their global operations. . . . Companies should pay
heightengd attention to human riphts: in regions z,}:aracrerizea' by confliet or
weak governance. . ., "

in this connection, TIAA-CREF s Corporate Governance group has established procedures
for monm)rmg ami en@agmg portfalm compamcs, In 5eiectmg issues for engagemeﬂr the-

.angagement basa& ugon amnug ather f‘aetar% lhesr relwarzce 10 thc ma.rket, potcpnai

mpaf;t 0;! performaace, govemance practacas, and pubhc mi:ere&t = The engagemem

.and certamly encampasses :he Proposal s wquest ﬁzat CREF “enga,ge thh co;'peraﬁons in

its porifgkg." ln f’act, in 20)0 T‘IAA——GRFF spec;ﬁcallv cugageﬁ Camiilar& one: of ﬂm

rﬁquestmg Cax&miﬁar o msmutﬁ a ﬁuman rxghits mdz of mnduct
Maoteover, the Policy Statement addresses divestment, noting that:

“[TIAA-CREF] may, as-d last resort, consider divesting from companies we Judge
to be-complicit in genocide and crimes ggdinst humanity, the miost serious human

{-’ﬂ!icy"Skimeﬂtatﬁﬁi see also, mmiiug Repuriat §.

¥ A s

As-part of the engagement process, TIAA-CREF is gmember of an expert zrauprorganized by the tinjted Nitions Global
Compait and ihe Unfted. Nations: Principles for Responsible Tnvestment.  The group publishuit: 1he “Guidance on
Responsible  Busimess  in Conflict-Alfecied  and  High  Risk  Avens”  dvaileble o
hiep:ffvawew.unglobalcompact.orpidogs/issues_foc/Peace_and. Business/Guidance, REpdf.  Thiy: guidance  sisisls
companiés in implémenting responsible husiness pidciices h conflict-afftcted areéas, which;. although i smmﬁéafh;
referenced, would giciude the West Bank and Giaza. Veoliy, one of the companies jdentified in the Proposal, is also @
miember of the expert group
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and, considering, as a last resort in cases of the most seri

tights violations, after sustained efforts at dialoghe have failed and divestment can
be undertaken in & manngr consistent with our fiduciary duties.”

This policy is not a mere formality. In 2009, after an extended campaign 1o persuade
certain companies fo change their business ‘strategies, CRER divested from several
companies with. tres to the government of Sudan ‘in order 10 ¢éase suffering and engd
genooids fo Darfur”

In this case, the Policy Statement and TIAA-CREF’s practices: thereunder address the
Proposal’s essential objectives of engaging portfolio companies on human rights matters,
15 human tights violations,
divesting from companies that do not respond favorably, Accordingly, TIAA-CREF has
already developed and implemented a comprehensive policy that “compares favorably with
the guidelines of the [Plroposal” and that implements the essential objective of the
Proposil., Therefore, the Proposal may be omitied from CREF’s 2011 Proxy Materials
pursuant to Rule 14a-8¢)(10).

C. The Proposal may be excluded under Rule 142-8(D)(3).

An issuer may omit ashareholder proposal er suppaerting statement from its proxy materials
under Rule 14a-8()(3) when the proposal ot supporting statement is “conltrary to any of the
Commission’s. proxy rules, including Rule 14a-9, which prohibits materially false or
misleading statements in proxy soliciting materials.” The Staff hds recognized that 4
proposal may be excluded under Rule 14a-8(1)(3) when it makes chatges concerping
improper, illegal, or immoral conduct or assotiation without a factual basis.”'

The Propasal includes factual assertions that are; at best, highly controversial and subject 1o
widely differing views as. to their aceuracy and implications and, at qu. on their face
untrue and cartrary to positions takeh by the United States gavemment As discussed

above, the Proposal makes these statements in connection with asking shareholders 1o take
sides on a complex, controversial geopelitical dispute. CREF could not inc¢lude the

Proposal and these asserted facts without a response. However, CREF does not believe it
would be possible 1o provide, in the 2011 Proxy Materials, a fair and balanced presentation
on these facls and issues that would provide a basis for shareholders 10 reach an informed

¥

Policy Statement a1 27 {emphasiyadded),

TIAA-CREF Swiement on Former Holdings i Companies with Ties o Sudsn: (Jan. 4, 2010), available .aof
Intprfwww iaa-crelorg/pmiblic/aboutiiresy/nbout, us/eleases/prossrelesse3 S.htmi.

B Ses Staff Legal Bulletin 148 (Sept: 14, 2004).

For example, the Proposal assents that maintaining and expanding Israel s “oueupation of the West Bunk™ invelves
“violations of Taw,” including “unlawti! Jand expropristion” Compare-action by the United States on-Friday Fibruary
18, 2011, véroing 3 United Nations: Su;nraw Council resolution that would haya declared Isruteli settiements by the West
Bank-iilegal. See .8 veroes (N, draff condémning Israeli settfeinents, Supra note 19,
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view on this controversy and the merits of the Proposal.” Even if it were possible 1o
provide 2 balanced diseussion of the facts asserted, CREF docs not believe that the:
Commission’s proxy rifes are intended to sithject issuers to the severe burdens and expense
of attempting to make their proxy materials a full and fair forum for debate on Middle East
politics.

In addition, the Proposal materially mischaracterizes CREF’s beliefs and polisies relating
1o aptivities of its. portfoli companies in a manner that is likely io be confusing and
migleading to CREF sharcholders.

The Peoposal states that:

“TIAA-CREF believes that avmdmg complicity in human rights abuses and
vielations of law commitied by others is both ethical and financially sound
avoidance of unstable, insecure investments.”

However; although the Proponent cites the Investing Report for this assertion. this language.
is not in the Investing Report. Furthermore, in the context of the Proposal, the statement
seems intended to mean that TIAA-CREF believes that ownership of a company is
tantamount to “complicity” in the activities of that company. As a fiduciary charged with
m\'esﬁng in the best interests of all its shareholders, CREF does not and cannot take that
yiew, While many companies in which CREF thvests may report vielations of Taw and/or
enigage in other activities with which management {or individuals within management)
would not agree, this does not mean that ownership of the portfolic companies represents
“complicity.” If that were the case, there would be few ivestment opportunities for CREF
to select without being accused of violating ity own policy and being complicit in those
violations and activities. This approach does not represent CREF's views of investing, and
it would be misleading for its 2017 Proxy Materials to include statements to that effect.

1L CONCLUSION

It view of the fact that (1) the Pmposai deals with matters relating to CREF's ordinary
business. -operations, (2} the Proposal is atready sahsiantxaﬂy xmplexnented and (3} Rt
vontains false and misleading statements, it is our opinion that CREF, in accordance with
Rules 14a-8(1)(7). 14a-8(1)(10), and 142-8(()}3) is permitted 1o exclude the Proposal from
its 2011 Proxy Malerials, Based on the foregoing, CREF respectfully requests
confirmation from the Staff that it will not recomivend enforcement action to the
Commission iIFCREF éxcludes the Proposal from its 2011 Proxy Materials.

Consider. in conncetion withs the difficalties such » presentation swould tmpose en CREF, the so-xalisd Negroponte
Doctrine, et forth by John Negruponte,, former 1.8, Ambassadorio the United Nations; In 2002, the Ambassador stated
ihatihe United States will eppose. %ce.um) Comeil résohutions conepming the Iscaeli-Palestinian contlict that condemn
Israed without also condémning terrotist groups. See United States Mission 1o the Minited Nations, Negropanw Dottnne
o, Security Coundl Resolition o the Middle East (01,6, 2003).
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2011 Proxy Materials; we would appreciate an oppontunity to discuss the matter with

If the Staff disagrees with vur conclusion ihat thie Proposal may be excluded from CREF o

Stafl prior t6.issuance of its formal response. As required by Rule 14a-8(f), six gopis
this letier and its attathments are enclosed and 2 copy is being forwarded wnc&;r:enﬂy 012
the Propongnt..

Yours trul®,

William ¥ Mostyn, Iii
Senjor Vice President and Corporate Seeretary
TIAA Overseers, TIAA and CREF

Ce:  leffrey S, Puretz, Bsq, Dechert LLP
Ruth S. Epstein, Esq. Dechert LLP
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February 11,2001

William J. Mostyn 11t
Senior Vice President and Corporate Secretary
TIAA Overseers, TIAA and CREF

One Beacon Street
Boston, MA 02108
p 617-788-5969
f617-‘788;-$959

[ hereby file the following proposal which requests that CREF engage with corporations
in its portfolio, such as Caterpillar, Veolia, and Elbit, that operate on the West Bank and
East Jeruzalem with the goal of endmg all practices by which they profit from the Israeli
occupation, and if, by the annual meeting of 2012, there is 1o commitment to cooperate,
CREF consider divesting 45 soon as market eonditions permit.

This proposal is filed for inclusion in the proxy statement in accordance with Rule 14-28
of the General Rules and Regulations of the Securities and Exchange Act of 1934,

A number of CREF ;mmcxpams are filing this proposal. Aaron Levittis the lead filer; his
contact information is saro ¥@gmail.com, 917-658-8157.

1 have over $2,000 worth of investments in CREF, which I have held continuousty for
more than one year prior to the proposal filing date, [ intend to continue fo hold the
required number of shaves through the date of the company’s annual mesting in 2011 and
will be present in person or by proxy at that meeting.

S'incerely,_

»305& Connm"—
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 BROPOSAL:

WHE&‘&AS, we and many otber TIAA-CREF participants place respect for human rights
andthe.rile of law at the top of onr list of important sovial concerms[1) and

WHEREAS,TL\NCREF believes that avoiding comyplicity in human rights abuses and
violations of law committed by ofhers is both ethical and finabeially sound aveidance of
unstablé; insecure investments;[2] and

WHEREAS, CREF nevertheless invests in companies, such as Caterpillar, Veolia, and

Elbit, that profit from their complicity in-human- ﬂghts abussas and violations of law
committed to maintain and expand Israel’s.occapation of the West Bank, including East

-Serusalem;{3) and

WHEREAS, CATERPILLAR profits from the destruction of Palestinian homes, farms,
and grehards by supplying the bulldozers that are used for soch demolition work; and

WHEREAS, the number of Palestinian homes demolished on occupied territory was in
2010 triple the number of such demolitions in 2009, despite condemnation by numerous
human rights organizations;[4] and

WHEREAS ELBIT profits from regular attacks op the civilian Palestinian population, by
providing military equipment, such as unmanned droney, despite condemnation of
Tsrael’s use of upmanped drones by Ampesty fntemational and Human Rights Wateh;[5]
and

WHEREAS ELBIT also profits by providing clectronic surveillance systems that are
built into the Separation Wall, despite the finding by the International Court of Justice in
2004 that Israel’s constroction of more than 80% of the Separation Wall on Palestinian
{and, instead of Isracli Jand, was an unlawful Jand expropriation under international law;
[61 and.

WHEREAS VEOLIA profits from the bullding and growth of Israeli settiements in the
‘West Bank, by operating a fandfill that serves the settlements and contracting to operate
an illegal tight rail system connecting settlements with West Jerusalém, despite the call
by Human Rights Warch for all businesses profiting from settiements to mitigate any
corporate invelvement in abuses of human rights and international law caused by these
seitlements and, when necessary, end thess business operations altogether 7]

THEREFORE BE I'T RESOLVED that the participants request CREF to-engage with
corporations in its ponfolio, such as Caterpillar, Veolia, and Elbit, that operate on the
West Bank and East Jerusalem with the goal of ending all practices by which they profit
from the Israeli occupation, If, by the annual meeting of 2012, there Is no commitment 1o
cooperate, CREF should consider divesting as soon as markat conditions permit,
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[43 ‘Demplmon of Pnlcs:msam homes in Wes: Bank’s Asea C tripled in 2010". Haaretz,
January 26, 2011, htip:d, ] o/ rmt;‘e: it ‘anlnes?fs!dcmo{man-of-«palestmmn-
ﬁ!;gme.s»m—wag-bgg' -5 ipled-in-2010:
5] Precisely Wrong: Gaza C‘mizaﬁ,s K:iled by Iszaeli Drone-Launched Missiles. Human
Rights Watch, Jun 30,2009, Ampesty urges suspension.of UK arms sales to [srael as
evidence reyealed that Israel military drones may use British-built engines. Amnesty
Tnternational, Jan 9, 2009
16} lateimational Court of Justice, chal Conacqueﬂces of the Construction of a Wall in
*thcﬂccuyicd Paiasuma:z Temtwy 1100 0/4
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PAUL M. NEUHAUSER
Attorney at Law (Admitted New York and Iowa) |

1253 North Basin Lane
Siesta Key
Sarasota, FLL 34242
Tel and Fax: (941) 349-6164 ‘ Email: pmneuhauser@aol.com

April 21, 2011

Securities & Exchange Commission
100 F Street, NE
Washington, D.C. 20549

Att: William J. Kotapish, Esq.
Assistant Director
Division of Investment Management

Via email to shareholderproposals@sec.gov

Re: Shareholder Proposal submitted to the College Retirement Equities Fund

Dear Sir/Madam:

I have been asked by the more than 20 participants (hereinafter referred to as
the “Proponents”) in the College Retirement Equities Fund (hereinafter referred to
as “CREF” or the “Company”), who have jointly submitted a shareholder proposal
to CREEF, to respond to the letter dated March 22, 2011, sent to the Securities &
Exchange Commission by CREF, in which CREF contends that the Proponents’
shareholder proposal may be excluded from the Company’s year 2011 proxy
statement by virtue of Rules 14a-8(i)(11), 14a-8(i)(7), 14a-8(i)(10) and 14a-8(i)(3).

I have reviewed the Proponents’ shareholder proposal, as well as the
aforesaid letter sent by CREF, and based upon the foregoing, as well as upon a
review of Rule 14a-8, it is my opinion that the Proponents’ shareholder proposal
must be included in CREF’s year 2011 proxy statement and that it is not
excludable by virtue of any of the cited rules.
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The Proponents’ shareholder proposal requests CREF to review its
investments in companies that operate in the occupied territories of the West Bank
and Jerusalem.

RULE 14a-8(i)(11)

We note that CREF states in footnote 1 on page one of its letter to the
Commission that it “intends to exclude all of the other proposals” other than that
submitted by Mr. Aaron Levitt “on the grounds that they are duplicative” of the
proposal submitted by Mr. Levitt. However, CREF acknowledges that all such
“participants indicate that Mr. Aaron Levitt will act as the lead filer”. Under these
circumstances, the various participants are acting as co-proponents with Mr. Levitt
and under Rule 14a-8 their co-sponsorship must be acknowledged by CREF.

The purpose of Rule 14a-8(i)(11) is “to eliminate the possibility of
shareholders having to consider two or more substantially identical proposals”.
Release 34-12,598 (July 7, 1976). However, the purpose of that Rule is not to
eliminate the co-sponsorship of a single proposal by multiple shareholders or
participants.

The Proponents do not intend, and never have intended, that more than one .
shareholder proposal appear in the Company’s proxy statement. On the contrary,
as noted by CREF in the cited footnote, they intended to be co-sponsors of the
same proposal, and not to be independent sponsors of separate proposals.

It is therefore factually apparent that only one shareholder proposal has been
submitted to CREF, which shareholder proposal is co-sponsored by the various
participants. Under these circumstances, only one shareholder proposal is to be
placed in the proxy statement, but the Company must recognize all co-sponsors of
the proposal. In this connection, it should be noted that the Staff has explicitly
recognized that proposals can be co-sponsored by more than one shareholder: See
Staff Legal Bulletin No. 14C, Section H (June 28, 2005); Staff Legal Bulletin No.
14, Section B.15 (July 13, 2001).

A virtually 1dentical fact situation was considered by the Staff in connection
with the denial of a no-action request in ConocoPhillips (February 22, 2006). In
that letter, the Staff stated:



We are unable to concur in your view that ConocoPhillips may exclude the
proposals under rule 14a-8(i)(11). It appears to us that the School Sisters of
Notre Dame, the Church Pension Fund and Bon Secours Health System,
Inc., have indicated their intention to co-sponsor the proposal submitted by
the Domestic & Foreign Missionary Society of the Episcopal Church.

In other situations factually virtually identical to the instant one, the Staff in
has reached the identical result that it reached in the ConocoPhillips letter. See
Caterpillar, Inc. (March 26, 2008); Tyson Foods, Inc. (December 15, 2009).

In conclusion, it is factually clear that each of the Proponents has jointly co-
sponsored a single shareholder proposal (and not submitted separate proposals) and
that such co-sponsorship is contemplated by Rule 14a-8.

For the foregoing reasons, the Company has failed to carry its burden of
proving that the exclusion of Rule 14a-8(i)(11) applies to the shareholder proposal
submitted by any of the Proponents.

RULE 142-8(i)(10)

CREF has not substantially implemented the Proponents’ shareholder
proposal.

The Company’s claim to mootness is based in part on footnote 20, on page 6
of its letter. However, all three of the “strategies” delineated there are irrelevant to
the Proponents’ shareholder proposals, since (1) applies solely to the Company’s
small Social Choice Account and not to its principal investment vehicles; (2)
applies solely to environmental matters; and (3) applies solely to pro-active so-
called “alternative investing”. None of these three “strategies” relates in any way
whatsoever to the Proponents’ human rights concerns.

In addition, the Company claims that its so-called “Policy Statement on
Corporate Governance” renders the Proponents’ proposal moot. Although this
Corporate Governance statement makes reference to human rights, there is
ABSOLUTLY no claim made by CREF in its letter that it has ever ENGAGED
with ANY portfolio company about human rights issues in the Occupied
Territories (or indeed on any human rights matter other than on the Sudan, a
country with respect to which the United States law prohibits investment). In this
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connection, we note that although CREF states that it has voted on a general
human rights shareholder proposal at Caterpillar, the Company makes no claim
that it has ever undertaken with Caterpillar in the type of activity requested by the
shareholder proposal, namely to “engage” with portfolio companies in order to
achieve a “goal of ending all practices by which they profit from the Israeli
occupation”. We also note that Caterpillar is but one of several companies in the
CREF portfolio that has some connection to the Occupied Territories, and even if
CREF were actually to engage with a single portfolio company, that could never
“substantially implement” the proposal when the portfolio contains numerous
companies with such a connection.

The Proponents are requesting the Company to take exactly the type of pro-
active stance that it took with respect to portfolio investments in companies that
were operating in the Sudan. Since CREF has done nothing of the sort, it has
failed to establish the applicability of Rule 14a-8(1)(10) the Proponents’
shareholder proposal.

RULE 14a-8(i)(7)

The proposal raises a significant policy issue that precludes its
exclusion on ordinary business grounds.

We are surprised that CREF has argued that the proposal 1s excludable
because it deals with the ordinary business operations of the Company. In so doing
CREF not only fails to apply to the instant proposal the consistent Staff position

“that human rights proposals raise significant policy issues, but it also fails to note

that the Staff has ruled that proposals submitted to portfolio managers with respect
to the human rights related activities of their portfolio companies are not
excludable under the “ordinary business” rubric for the simple reason that they
raise significant policy issues for the portfolio manager. Fidelity Funds (January
22,2008). Finally, CREF has failed to appreciate the fact that the Staff has already
opined that shareholder proposals concerning human rights abuses in the Occupied
Territories do, indeed, raise a significant policy issue. American Telephone and
Telegraph Company (January 16, 1991)

The Commission has stated that the “ordinary business” exclusion of Rule
14a-8(1)(7) is inapplicable if the proposal raises an important social policy 1ssue.
See Release 34-40018 (May 21, 1998) (proposals that relate to ordinary business
matters but that focus on “sufficiently significant policy issues . . . would not be
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considered excludable, because the proposals would transcend the day to day
business matters . . . .”). We doubt that anyone would seriously contend that a
shareholder proposal, such as that submitted by the Proponents, that implicates
violations of human rights fails to meet this standard. Thus, the Staff has
consistently and uniformly found that human rights proposals raise significant
policy issues. See, e.g., Halliburton Company (March 9, 2009); Chevron
Corporation (March 21, 2008); American International Group, Inc., (March 14,
2008); Nucor Corporation (March 6, 2008); Bank of America Corporation
(February 29, 2008); Abbott Laboratories (February 28, 2008); PepsiCo, Inc.
(February 28, 2008); Citigroup Inc. (February 21, 2008); Certain Fidelity Funds
(January 22, 2008); Yahoo! Inc. (April 16, 2007); V.F. Corporation (February 13,
2004); E.I. du Pont de Nemours and Company (February 11, 2004); BJ Services
Company (December 10, 2003, The TJX Companies, Inc. (April 5, 2002); Wal-
Mart Stores, Inc. (April 3, 2002); E.I. du Pont de Nemours and Company (March
11, 2002); The Stride Rite Corporation (January 16, 2002); American Eagle
Outfitters, Inc. (March 20, 2001: PPG Industries, Inc. (January 22, 2001),

As noted above, the Staff has applied identical analysis to a human rights
proposal submitted to a portfolio manager (similar to CREF) and found that that
proposal does, in fact, raise a significant policy issue for the portfolio manager.
Fidelity Funds (January 22, 2008).

The Staff no-action letters cited by the Company are inapposite. The
shareholder proposal in the CREF no-action letter of September 7, 2000 (cited in
footnote 8 on page 4 of the Company’s letter) did not raise a human rights concern.
Furthermore, it requested the divestiture of only one named company. On its face,
therefore, that shareholder proposal did not raise a general policy issue for the
registrant. In contrast, the Proponents’ proposal is general in nature, applicable to
the entire portfolio, thereby raising a policy issue for the registrant. The fact that
the proposal cites three specific companies that may be involved in the Occupied
Territories does not in any way detract from the fact that the proposal is not limited
to those specific companies, but rather applies to all companies in the portfolio.
Furthermore, although the shareholder proposal at issue in 2000 called for the
divestment of a specific issuer, the Proponents’ proposal merely asks CREF to
“consider” divesting if the portfolio companies’ conduct remains unchanged. In
other words, it requests only engagement with the portfolio companies. As far as
the CREF no-action letter of March 25, 2005 is concerned, the proposal at issue
there failed to raise a significant policy issue since the underlying actions by the
portfolio companies did not implicate any significant policy issue whatsoever.
Finally, the AT&T, Hewlett-Packard and Motorola no-action letters cited in
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footnote 14 (page 5) did not involve Rule 14a-8(i)(7), but rather another exclusion
under the rule. Consequently, they are irrelevant to the question of whether Rule
14a-8(1)(7) bars the Proponents’ shareholder proposal.

In addition, we note that the Company contends that implementation of the
Proponents’ shareholder proposal would interfere with its policy of choosing
“quiet diplomacy”. (See first sentence of second full paragraph, page 4 of its
letter.) However, such quiet diplomacy is exactly what the proposal is requesting,
but there is not one iota of evidence that CREF has actually engaged in any “quiet
diplomacy” with respect to the issue at hand. (See Rule 14a-8(i)(10) discussion
above.)

Finally, we note that the Company contends that no significant policy issue
is involved, apparently because it does not believe that human rights issues are
implicated by Israeli activities in the Occupied Territories. (See the carryover
sentence on pages 5-6 of its letter.)

In this, the Company stands virtually alone.

For example, the most recent (2011) Report of Human Rights Watch has the
following to say about the human right situation in Israeli occupied West Bank:

World Report 2011: Israel/Occupied Palestinian Territories

Events 0of 2010 )

The human rights crisis (emphasis supplied) in the Occupied Palestinian
Territories (OPT) continued in 2010, despite marginal improvements. . . .
In the West Bank, including East Jerusalem, Israel imposed severe
restrictions on Palestinian freedom of movement, demolished scores of
homes under discriminatory practices, continued unlawful settlement
construction and arbitrarily detained children and adults. . . .

Israeli forces in the West Bank killed at least seven Palestinian civilians as
of October. According to B Tselem, those killed, including two young men
collecting scrap metal and two children participating in a demonstration
inside their village, posed no danger to Israeli military forces or civilians.
Israeli settlers destroyed or damages mosques, olive trees, cars, and other
Palestinian property, and physically assaulted Palestinians. . . Israeli
authorities arrested numerous settlers but convicted few. . . .

Israel maintained onerous restrictions on the movement of Palestinians in the
West Bank. . . It removed some closure obstacles, but more than 500
remained. . . .



Israeli military justice authorities detained Palestinians who advocated non-
violent protest against Israeli settlements and the route of the separation
barrier. . . .

As of September, Israel held 189 Palestinians in administrative detention
without charge.

On January 11, 2011, Human Rights Watch issued a press release entitled
“Israel/West Bank: Jail for Peaceful Protesters” in which it stated that the
conviction of a Palestinian had raised “grave due process concerns”. It further
stated that “the conviction was based on allegations that did not specify any
particular incidents of wrongdoing and on statements by children who retracted
them in court” and who had been interrogated in Hebrew, a language they did not
understand. (See www.hrw.org/en/news/2011/01/12/israelwest-bank)

In addition, Human Rights Watch published last December a report on
businesses that profit from doing business with West Bank settlements, and made
several recommendation, including implementing “strategies to prevent and
mitigate any corporate involvement in such [human rights] abuses” and “where
business activity directly contributes to serious violations of international law . . .
take action to end such involvement in legal violations, including where necessary
ending such operations altogether”. See Separate and Unequal, subpart II,
“Recommendations to Businesses Profiting from Settlements”. (December 19,
2010) www.hrw.org/en/reports/2010/12/19 '

Similarly, Freedom House (2010 edition), which rates the status of all of the
nations of the world, ranks the Occupied Territories as follows (where 1 is the
highest and 7 the lowest):

Political Rights Score: 6
Civil Liberties Score: 6
Status: Not Free

Other nations equally ranked as “6” include such human rights abusers as
Afghanistan, Iran, Tunisia, Vietnam and Zimbabwe, and are ranked just barely
above nations such as China, Cuba, Saudi Arabia and Syria.(See
www.freedomhouse.org.)

The U.S. Department of State publishes annually a Report on Human Rights
Practices in every nation around the globe. Its 2010 Country Report for the
Occupied Territories included the following in its introduction:
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Principal human rights problems related to Israeli authorities in the West
Bank were reports of excessive use of force against civilians, including
killings, torture of Palestinian detainees, improper use of security detention
procedures, austere and overcrowded detention facilities, demolition and
confiscation of Palestinian properties, limits on freedom of speech and
assembly, and severe restrictions on Palestinians’ internal and external
freedom of movement.

Consequently, it is scarcely surprising that the Staff has long held that
shareholder proposals concerning human rights abuses in the Occupied Territories

raise important policy issues. American Telephone and Telegraph Company
(January 16, 1991).

In addition, it should be noted that divestiture of companies involved in
business in the West Bank have taken place at a number of European financial
institutions, including the Norwegian governmental pension plan, the largest
Swedish pension plan, Danske Bank, Folksam (Sweden’s largest asset manager),
PKA Itd (large Danish pension plan) and Dexia (Belgian-Franch).

Finally, we believe that the only attempt by the Company to establish that
the Proponents’ proposal fails to raise a policy issue actually proves the reverse,
namely that it does raise an important policy issue. In the carryover sentence on
pages 5-6 the Company cites a vote in the United Nations Security Council in
support of its position. In that vote fourteen members of the Security Council voted
for the condemnation of Israel and one, the United States, voted against it. The
United States vote constituted a veto of a resolution otherwise unanimously agreed
to by all of the other members of the Security Council. Whether the United States
was right or wrong to veto the condemnation is not the issue. The issue is whether
the shareholder proposal raises an important policy issue, not whether the views of
the Proponents, or of the United States, are correct. Such an all but unanimous
vote by the responsible nations of the world provides irrefutable proof that the
Proponents’ shareholder proposal implicates an important policy issue.

For the foregoing reasons, CREF has failed to establish the applicability of
Rule 14a-8(1)(7) to the Proponents’ shareholder proposal.

RULE 14a-8(i)(3)

The primary reason that the Staff issued Staff Legal Bulletin 14B (September
15, 2004) was to end the practice of registrants raising insubstantial objections to
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the wording of shareholder proposals, and, in particular, raising objections that
proponent’s statements really constituted opinions (although not labeled as such)
or were statements of fact that were disputable. Thus, the Bulletin stated (section
B.1.4.):

Accordingly, we are clarifying our views with regard to the application of
rule 14a-8(1)(3). . . . going forward, we believe that it would not be appropriate
for companies to exclude supporting statement language and/or an entire
proposal in reliance on rule 14a-8(i)(3) in the following circumstances

¢ the company objects to factual assertions that, while not materially false or
- misleading, may be disputed or countered;

e the company objects to statements because they represent the opinion of the
shareholder proponent or a referenced source, but the statements are not
identified specifically as such.

It is clear that the company’s objections are precisely of the type that the Staff
Legal Bulletin was intended to obviate. Thus the Company (final paragraph, page
8) complains that some statements are “highly controversial and subject to widely
differing views as to their accuracy and implications” and are contrary to policy
positions taken by the United States government. Even if true, the Staff Legal
Bulletin clearly establishes that such alleged deficiencies are not sufficient grounds
for the invocation of Rule 14a-8(1)(3). Similarly, CREF claims that the Proponents
have misconstrued the CREF Social Responsible Investing Report (the “Report”).
Once again, the Staff Legal Bulletin would appear to preclude any 14a-8(i)(3)
objection. In any event, the characterization by the Proponents of the Company’s
Report would appear to be accurate, since that Report states (page 8) that “We
believe that companies should respect human rights by . . . avoiding complicity in
human rights abuses committed by others”.

Furthermore, the position taken by the Proponents is “not contrary to positions
taken by the United States government” as alleged in the final paragraph on page 8
of the Company’s letter and footnote 32 to the aforesaid quote. As stated in the
very Reuters article cited by CREF, Ambassador Rice stated to the Security
Council that the “US view is that the Israeli settlements lack legitimacy”. That
same article relied upon by the Company also stated that the position of Brittan,
France and Germany is that the settlements “are illegal under international law”.
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In summary, the Company has failed to establish that any statement by the
Proponents violates Rule 14a-8(1)(3).

Two final points. First, even if the Company’s arguments were to be accepted,
the only result would be that some phrases or sentences would have to be excised,
but the entire proposal would not be excludable. Second, if the Staff were to
disagree with our position, the Proponents’ would be willing to amend the proposal
to eliminate any portion deemed to be false or misleading.

In conclusion, we request the Staff to inform the Company that the SEC
proxy rules require denial of the Company's no action request.

Subject to the supplemental information provided in the next paragraph, we
would appreciate your telephoning the undersigned at 941-349-6164 with respect
to any questions in connection with this matter or if the Staff wishes any further
information. Faxes can be received at the same number. Please also note that the
undersigned may be reached by mail or express delivery at the letterhead address
(or via the email address).

Please note, however, that the undersigned will be out of the country April
27- May 16, but will have sporadic access to email. During that period please send
any communication by email and copy any such communication to Ms. Barbara
Harvey, Esq., whose email 1s blmharvey@sbcglobal.net; tel and fax 313-567-4228.

Very truly yours,

Paul M. Neuhauser

Attorney at Law
cc: William J. Mostyn, III

Sidney Levy
Barbara Harvey
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TIAA
CREF

FINANCIAL SERVICES
FOR THE GREATER GOOD*

www . tiaa-cref.org

William J. Mostyn, I1T
Senior Vice President and
Corporate Secretary

Tel: (617) 788-5969
Fax: (617) 788-5959
wmostyn@tiaa-cref.org

April 27, 2011

VIA HAND DELIVERY

William J. Kotapish, Esq.

Assistant Director

Division of Investment Management

U.S. Securities and Exchange Commission
100 F Street, N.E.

Washington, DC 20549

Re: The College Retirement Equities Fund — 2011 Annual Meeting
Omission of Shareholder Proposal of Aaron Levitt ef al.

Dear Mr. Kotapish:

This letter responds to-the submission to you from Paul M. Neuhauser dated April 21, 2011
concerning our request dated March 22, 2011 to omit from CREF’s 2011 Proxy Materials a
proposal for shareholder action, together with a supporting statement, on the following
resolution (the “Proposal®):

THEREFORE BE IT RESOLVED that the participants request CREF to
engage with corporations in its portfolio, such as Caterpillar, Veolia, and
Elbit, that operate on the West Bank and East Jerusalem with the goal of
ending all practices by which they profit from the Israeli occupation. If, by
the annual meeting of 2012, there is no commitment from these companies
to cooperate, CREF should consider divesting as soon as market conditions
permit.

Mr. Neuhauser’s letter expresses the opinion that the Proposal “must be included in
CREF’s year 2011 proxy statement and that it is not excludable by virtue of any of the cited
rules.”

For the reasons stated in our March 22 letter, we disagree with Mr. Neuhauser’s opinion
and believe the Proposal is properly excludable. In addition, we have the following
specific responses to Mr. Neuhauser’s submission (the “Submission™) that we ask the staff
consider in responding to our request.

1. The Submission misunderstands the nature of the “substantially implemented”
exclusion

The Submission relies on a narrow and technical reading of the exclusion, which would
require precise execution of each literal term of a proposal. On the contrary, the exclusion
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requires only that the issuer have implemented the “essential objective” of the proposal,

even where the company’s actions do not fully comply with the specific dictates of the
1

proposal.

The essential objective of the Proposal is engagement of portfolio companies and
consideration of divestment in appropriate cases. As more fully described in our March 22
letter, CREF fulfills this objective on an ongoing basis, in accordance with the TIAA-
CREF Policy Statement on Corporate Governance (the “Policy Statement”), which
provides for review and engagement with portfolio companies on a broad range of social,
environmental and governance issues, including human rights.” And, in one recent
instance, as a result of this process, CREF determined to divest from companies with
material business dealings in Sudan. Clearly, this is a meaningful process that the
organization treats with the utmost seriousness.

Indeed, Mr. Neuhauser’s own characterization of the Proposal makes clear that it has been
substantially implemented. The Submission describes the essential objective of the
Proposal as “request[ing] CREF to review its investments in companies that operate in the
occupied territories of the West Bank and Jerusalem.” By his own words, he recognizes
that review is the key. As noted above, a review of portfolio companies is a central
component of the Policy Statement. Accordingly, the Proposal has been substantially
implemented.?

2. The Submission incorrectly states that “the Staff has long held that shareholder
proposals concerning human rights abuses in the Occupied Territories raise
important policy issues”

The Submission relies on a 1991 letter to American Telephone & Telegraph Company for
the proposition that “the Staff has already opined that shareholder proposals concerning
human rights abuses in the Occupied Territories do, indeed, raise a significant policy
issue.” In fact, the following year, the staff stated the opposite view in a letter to the same
issuer: “the policy issue raised by the proposal, Israel’s treatment of Palestinians, is not
significant, and in fact is not related, to the Company’s business.” (emphasis added).*

! See Caterpillar Inc., SEC No-Action Letter (avail. Mar. 11, 2008); Wal-Mart Stores, Inc., SEC No-Action Letter
(avail. Mar. 10, 2008); PG&E Corp., SEC No-Action Letter (avail. Mar. 6, 2008); The Dow Chemical Co., SEC
No-Action Letter (avail. Mar. 5, 2008); Johnson & Johnson, SEC No-Action Letter (avail. Feb. 22, 2008).

The Submission mistakenly states that TIAA-CREF’s “ESG” strategy for socially responsible investing, referred
to in note 20 of our March 22 letter, “applies solely to environmental matters.” “ESG” refers to environmental,
social and governance issues, and extends to human rights issues, among other social issues. Also, this strategy
applies to all CREF public equity portfolio investments, not just those in its Social Choice Account.

To the extent the Submission mischaracterizes the Proposal, and the proponents in fact seek specific investment
activities and decisions rather than review, the Proposal impermissibly interferes with the conduct of CREF’s
ordinary business operations and is excludable under the “ordinary business” exclusion of Rule 14a-8(i)(7).

4 American "i"elephone & Telegraph Co., SEC No-Action Letter (avail. Jan 30, 1992) (emphasis added). In this
case, after the staff issued its letter finding that the issue was not significant and that the proposal could be
excluded, the proponents appealed the decision to the Chairman of the Commission asking for formal review and
reversal by the Commission. The Commission declined to review the Division’s position. See Staff Reply Letter
to Dr. William Pierce, Chairman of The National Alliance (February 20, 1992).
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While the two letters addressed different provisions of Rule 14a-8, we do not see how a
policy issue can be both significant and not significant at the same time. Accordingly, we
do not believe — and do not think it is the common understanding — that following the
second letter it has been the staff’s “long held” view that shareholder proposals concerning
“human rights abuses in the Occupied Territories” raise significant policy issues requiring
their inclusion in proxy materials.

3. There is no bright-line rule requiring inclusion of proposals self-designated as
“human rights proposals”

Mr. Neuhauser argues that any shareholder proposal that refers to human rights raises a
significant policy issue and must, by that reason alone, survive any exclusion challenge.
This “bright-line” approach conflicts with the longstanding views of the Commission and
its staff that the determination of whether there is a significant policy issue must be made
on a case by case basis, after considering “factors such as the nature of the proposal and the
circumstances of the relevant company.” The staff’s determination under the ordinary
business exclusion requires exercise of its judgment in applying the relevant standards to
the facts at hand. The Commission requires these judgments to include:

o whether a particular proposal relates to activities that are “so fundamental to
management’s ability to run a company on a day-to-day basis that they could not,
as a practical matter, be subject to direct shareholder oversight”;

e whether a particular social policy issue would “transcend the day-to-day business
matters and raise policy issues so significant that it would be appropriate for a
shareholder vote”; and

e whether the proposal “prob[es] too deeply into matters of a complex nature upon
which shareholders, as a group, would not be in a position to make an informed
judgment.”

In fact, the staff has tried a bright-line approach in the past, but abandoned it in favor of the
case-by-case analytical approach.®

As we explain in our March 22 letter, exclusion of the Proposal under Rule 14a-8(i)(7) is
appropriate based on the circumstances of this case — CREF's specific business operations,
the nature of this particular Proposal, and relevant precedents, including precedents
specifically relating to CREF. The fact that the staff has required different proposals
submitted to other companies with different business operations to be included in those

5 Exchange Act Release No. 40018 (May 21, 1998), cited in Staff Legal Bulletin No. 14 (CF) dated July 13, 2001
available at http://sec.gov/interps/legal/cfslbl 4.htm

Id. at § III (see discussion of the no-action position taken in Cracker Barrel, SEC No-Action Letter (avail. Oct. 13,
1992)).
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Yours truly,

A M5

William J. Mostyn, III
Senior Vice President and Corporate Secretary
College Retirement Equities Fund

Cc: Jeffrey S. Puretz, Esq. Dechert LLP
Ruth S. Epstein, Esq. Dechert LLP

characterization of a joint submission. If the staff agrees that the Proposal may be omitted, this request would be
moot.
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