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William J. Mostyn, III
Senior Vice President and
Corporate Secretary
TIAA-CREF

One Beacon Street
Boston, MA 02108

Re:  College Retirement Equities Fund (“Fund”)
Shareholder Proposal of Aaron Levitt

Dear Mr. Mostyn:

In a letter dated March 22, 2011, you notified the staff of the Securities and Exchange
Commission (“Commission”) that the Fund intends to exclude from its proxy materials for its
2011 annual meetmg a shareholder proposal submitted by letter dated February 11, 201 1, from
Aaron Levitt.! The proposal provides:

THEREFORE BE IT RESOLVED that the participants request CREF to
engage with corporations in its portfolio, such as Caterpillar, Veolia, and Elbit,
that operate on the West Bank and East Jerusalem with the goal of ending all
practices by which they profit from the Israeli occupation. If, by the annual
meeting of 2012, there is no commitment to cooperate, CREF should consider
divesting as soon as market conditions permit.

There appears to be some basis for your view that the proposal may be omitted from the
Fund’s proxy materials pursuant to Rule 14a-8(i)(7) under the Securities Exchange Act of 1934,
as relating to CREF’s ordinary business operations.

Accordingly, the Division will not recommend enforcement action to the Commission if
CREF excludes the proposal from its proxy materials in reliance on Rule 14a-8(i)(7). In reaching
this position, we have not found it necessary to address the alternative bases for omission set
forth in your letter.- :

Because our position is based upon the facts recited in your letter, different facts or
conditions or additional facts or conditions may require a different conclusion. Further, this
response only expresses our position on enforcement action under Rule 14a-8 and does not
express any legal conclusion on the issues presented.

' We also received a letter submitted on behalf of the proponent dated April 21, 2011, and a letter from

the Fund dated April 27, 2011. —
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Attached is a description of the informal procedures the Division follows in responding to
sharebolder proposals. If you have any questions or comments concermng this matter, please call
me at (202) 551 6795

Sincerely,

i)z (ﬂ%’

. Michael L. Kosoff
Branch Chief _

Attachment

cc: Aaron Levitt



DIVISION OF INVESTEMENT MANAGEMENT

INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Investment Management believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
'under Rule 14a-8, the Division's staff considers the information furnished to it by an investment
company in support of its intention to exclude the proposals from the investment company's
proxy material, as well as any information furnished by the proponent's representative.

The staff will always consider information concerning alleged violations of the statutes
administered by the Commission, including argument as to whether or not activities proposed to
be taken would be violative of the statute or rule involved. The receipt by the staff of such
information, however, should not be construed as changing the staﬂ‘s informal procedures and
proxy review into a formal or adversary procedure. :

The determination reached by the staff in connection with a shareholder proposal
submitted to the Division under Rule 14a-8 does not and cannot purport to “adjudicate” the
merits of an investment company's position with respect to the proposal Only a court, such as a
U.S. District Court, can decide whether an investment company is obligated to include
shareholder proposals in its proxy material. Accordingly, a discretionary determination not to
recommend or take Commission enforcement actions, does not preclude a proponent, or any
shareholder of an investment company, from pursuing any rights he or she may have against the
investment company in court, should the management omit the proposal from the investment
company's proxy material.
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ViA HAND DELIVERY

William J. Kotapish, Esq.

Assistant Director

Division of Investment Management

.S, Securities and Exchange Commission
100 F Street, NE.

Washivgton, DC 20549

Re: The College Retirement Equities Fund - 2011 Annual M‘eé’ﬁﬂg
Oinission of Sharcholder Proposal of Aaron Levitt er al.

Dear Mr, Ketapish:

The College Retirement Equities Fund (“CREF”) hereby gives notice to the staff (*Staff”)
of the Securities and Exchange Commission {“Commission™) of CREF’s inténtion to omit
from its proxy statement and form of proxy (“2011 Proxy Materials™) a shareholder
proposal and supporting statément that were submitted 10 CREF by Aaron Levitt (the
“Proponent”), dated February 11, 2011 (the “Proposal™), ' for CREF's 2011 annual

meeting.”

The Proposal requests ceriain investment-related actions in regard to portfolio. companies in
which CREF invests that, according to the Proposal, “profit from their complicity in human
rights abuses and violations of law committed to. maintain and expand Istael’s oceupation of
the West Bank.™ Specifically, the Proposal requests shareholder action on the following

rasplution:

THEREFORE BE IT RESOLVED that the participants request CREF
to engage with corporations in its portfolio, such as Caterpillar, Veolia,
aitd Elbit, that operate on the West Bank and East Jerusalem with: the:
goal of ending all practices by which they profit from the Israeli
occ:upatmm 1f, by the annual meeting of 2012, there is no commitment

Rule 14a-8()(31).
CREF expects-to- file defimiive Proxy Materials on or about Jung 10,201 1.

One Beacon Strest, Boston, MA 02108

Several CREF participants submitted identical proposals. for inclission: 1o this 2051 Proky Materisls. 1o refated
worresponidenve; the: parficipants indieate thay Mr. Aaron Lavitt will act ss-the Jead filer: CREF inteads v omit all of
these proposals and i term “Proposal.” as used in this tetter, réfers to these proposals as well. 1FCREF were e inelude
Mr. Levitt's proposal, CREF intends to exclude all of the other proposals on the grounds that they are duplicative” See
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o cooperate, CREF should consider divesting as soon as market
condifions permit

The. Pioposal would interferé with CREF’s investment decision making process, by
allowing shareholders to direct or influence CREF’s selection of portfolio securities and its
anigeing efforts 10 promote long-term investraent value by engaging portfolio companies in
dialogue on environmental, secial, and govemance issues. The Proposal advocates ong
side in 4 highly controversial and complex geopolitical dispute, and makes assertions. aof
immoral and illegal donduct that are subject to widespread disagreement, Requiring CREF
to inchide the Proposal in its proxy materials, and to reéspond fo these statements, would
‘make the CREF proxy materials a forum for debate and referendum on this political isstie.

This would ‘be contrary to the purpose of the Commissien’s proxy rules and its
longstanding interpretations of those rules,

As more: fully discussed below, we believe that Rule 14a-8 under the Securities Exchange
Act of 1934, as amended (“Exchange Act”), permits CREF to omit the Proposal from the
2011 Proxy Materials based on three express exclusions: (1) the Proposal dedls with a
matter relating to CREP*s ordinary business operations, and thus is excludablé pursuant 1o
subparagraph (1)(7) of Rule 144-8; {2) the essential objective of the Proposal has already
been substantially implemented, and thus the Proposal s excludable pursuam fo
subparagraph {)(10) of Rule 14a-8; and (3) the Proposal is misleading in contravention of
Rule 14a-9 under the Exchange Act, and thus is excludable pursuant to subparagraph {iX3)
of Rule 1488,

For these reasons, we request the Staff 1o confirm that it will not recommend that
enforeement action be taken if CREF vmits the Propoesal from its 2011 Proxy Materials.

Pledse be advised that, pursuani to paragraph {§) of Rule 14a-8, CREF has simultaneously
notified the Proponient of its intent to omit the Proposal from its 2011 Proxy Materials. by 2
copy of this letter.

CREF is a non-profit corporation established under the laws of New York State and
registered with. the Commission as a diversified management investment company under.
the Investment Company Act of 1940, as amended.® CREF and Teachers Insurance and
Annuity Asseciation of America (“TIAA™) form the principal retirement system for the
nation’s education-and résearch communities. The financial services organization of which
bath ¢companies are a part is sometimes referred to as “TTAA-CREF.Y

CREF has vight different invesiment acoounts: tHe Stwek Accowny, Sovial Chofee Account, Growth Aceotunt, Global
Equities Acceunt, Equity Indes Account, Money Market Account, Bond Markét Account, and Inflation-Linked Bond
Account..

“ TIAA-CREF Investment Management, LL.C, a subsidiary of TIAA, serves.as CREF’S investment manager.
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.  ANALYSIS

A. The Proposal may be excluded under Rule 14a-80)(7) because it deals with
satters relating to CREF’s ordinary business.operdtions.

A proposal may be omitted under Rule 14a-8(1)(7) if it “deals with a matter relating 1o the
conipany’s ordinary business Operations.” This paragraph of the rule is captioned
“managemenit functions.” The Commission has explained that the policy underlying the
ordinary business. exclusion under Rule 14a<8(i}(7) rests on two central considerations.

The first consideration is that “certain tasks are so fundamental to management™s ability to
Tun a company en a day-to-day basis that they could not, as a practical matter, be subject to
direct shareholder ove.rsxght ” The second consideration relates to “the degree to which the

proposal seeks to ‘micro-manage’ the company by probing too deeply into matters of a
complex nature upon which stockholders, as a group, would not be in a position to make an
informed judgment””

I. The Proposal impermissibly secks to subject fundamental
management functions — the selection and ongoing assessment of
portfolio investments — to an inappropriate level of shareholder
gversighit and micro-management.

As the Staff has recogpized in numercus Rule 14a-8 no action leiter responses, “the
ordinary business operations of an investment company include buying and selling
portiolio securities,™ Omitting the Proposal thus fits squarely within the purpose of the
exclusion for “management funictions.”

The proposal seeks to affect how and when CREF purchases and sells portfolio securities.
These ihatters are fundamental to the day-to-day management of CREF. The Propesal thus

-amounts 16 the micro-management of essential business functions by shareholdérs, which is

exactly what the ordinary business or “management furietions” exclusion under Rule 142-8
is designed to prevent,” The argument for excluding the Proposal is particularly strong in
this case, since the Proposal names three specific issuers ~ Caterpillar, Veolia and Elbit,
The Staff has previously granted similar no-action asstirance to CREF in connection with a
proposal relating to investment in a specific portfolio company under the ordinary business

5 Amendoeons 1o Rules on Sharcholder Proposals, Exchenge Act Refosse No. 34-40018, Fed. Sec. 1. Rep {CTH} ¢
85,018 (May 21, 15985

College Retirement Equities Fund. SEC NoAction Letier {pub. avail. May 3. 2004) (“2004 CRFF Letter™); see olsg,
Morgsn Stanfey Affica Investment Fund, Ing. SEC Mo-Action Letter (pub. avail. Apr: 26, 19967 (*Morgan Stanley
Letter”™} {noting shat an investment company’s urdmary ‘business operations inetude “the purchase and sale ot‘ sesurities
sind the anagement of the [flund’s porttifio securities™); State Street Corp., SEC No-Action Letter {pub: avail. Feb. 24,
2009).

The Staff haz conciimed of -huimevous. occosions that exdiusion nf's prepossi miy be proper where the proposal aitempts

to subject wchnical aspects of a company’s erdinary husiness operations to Sharcholder oversight. See, e.g., Merck &
Cu, Inc,, SEC No-Action Lettér (pub. avail, Jan 23, 1997}
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operations cxc]usxon, ‘The Staff has also-allowed for exclusion when a group of specific
gompanies isat} issue.”

The Proposal requests that CREF engage with specific portfolio companies on a specific
issue and that CREF consider divesting from companies that do not “cooperate™ within 2
time frame set forth in the Proposal. Thus, not only does it seek to interfere with CRE?‘

buying and selling of portfolio securities, the Proposal seeks to micro-manage TIAA-
CREF's engeing engagement with portfolio companies, which is an integral part of
CRER's investment activities, TIAA-CREF communicates directly (using “quiet
diplomacy™) with hundreds of companies each year on matters of corporate governanee and

social responsibility, and has established policies and pmcesses that gnide the selection of

both portfulio companies and engagement objectives.” The Proposal seeks to micro-
manage this process by defining the subject matter and goals of company discussions,
identifying the companies with which to engage, and seiting a deadline beyend which
CREF should consider divesimient, As:a group, sharchaiders lack sufficient information
gbout the companies or issues 1o make these decisions on CREF’s behalf, and allowing this
esclution to proveed could subject these specific business judgments to decision-making
by referendum inthe future. Further, this resolution seeks to foree TIAA-CREF 16 publicly
vonfront certain portfolio companies, which coniradiets TIAA-CREF’s stated and well-
tested policy of quiet diplomacy."

Importantly, our choice of «guiet diplomiacy pelicy is related 1o owr core investment
function. Forcing us to change or disrupt our quiet diplomacy policy could, among other
adverse consequences, make it more difficult for our portfolio managers 16 have productive
ongoing temmunications with portfalio companies on financial and ether fundamental
investment matters and could jeopardize beneficial relationships with these companies..

Because the Proposal deals with matters that are fundamental to CREF's prdimury business

operations, the Proposal may be excluded from CREF’s proxy materials under Rule [da-

8G)T).

Coilsge Retirgment Bquities Fund, SEC Ny-Action Letler (pub, avail. Sept. 7, 3000) (finding that. g proposal Tequesting
divesiment from a porfolin campany tharaliegedly created envitenmentgl haz,ards was excludable because i related o
CREF*s ordinmry business opestions).

Colluge Rétirement Equities Fund, SEC No-Actipn Letter {pub. avail. March 31, 20053 (“2005 CREF Letes™) {finding
thatexelugion was aliowable whetb thi: proposs reluted Lo divestment of shares ina group of!ssum}

See TIAA-CREF Palicy Statertent an Corparaie Governance 4 (6t ed) [Aereinafier Policy Smtﬂmcm} stating. “Our
preforénce is 10 engage privately with portfolie companies whest we peregive shoricgmings in thelr govemanes ot
anvironmentsl aind soefal policies und practices that we believe impacis. theic performance. This stfategy of “quiet
diplomace’ reBacts our beliel and pusy experience that informed dialogue with board members and senjor executives,
raihr than public confrontation, will most Hkely fedd to 2 matwally productive outcome,”™

Ay discussed below, because TIAA-CREF dlready s a defined policy and sirategy for the engagement of portfolio
companies with regard 10 torporate govemancs and sasia) responsibility issues, the Propasal may alsp be omitted under
Ruite 14a-801)( 1), the “substantial implementation” exchision,
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2. The proposal does riot raise significant “social policy” issues that
would jostify an exception from the ordinary business exclusion.

We recogiiize the Commission’s view that a shareholder proposal that refates to cestain

types of management finctipns may not be excludable under Rule 14a-8(1X7) if the

proposal “would transcend the day—m-day business matters and raise palicy issues so

significant that it would be appropriate for a shareholder vote, "% Thatis not the case here.

The Proposal does riot “transeend day-to-day business matters.” It goes to the very core of
the management fungtion for CREF, which is investing participant assets in accordance
wah the investment aigeeuws of thc SREI’ accaunts. © Mereover, tize Pwposai does not

raise “policy issues” that “sre appropriate for a sharcholder vote” On the contrary, the

Proposal takes sides — and asks CREF and its other participants to take sides - ina highty

<ontroveisial geopolitical dispute of enormious complexity, This dispute is not the type of

policy issue that should prevent exclusion. ™

In: applying this. aspect of the ordinary. business exclusion, the Btaff ofien looks 1o the
nature and level -of public concern and debate on the issue. © In this cennsction, it is
instructive to compare the Proposal with the human sights situation in Sudan, where publ}c

attention and debate led to the passmg of legistation by the United States government,'®

¢onidemnation by the United Nations,’” and widespread dwesmure by a broad spectrum of
university endowments, public pension funds and other entitics.® By contrast, the United

% Siw Amendmenis i Rujes on Shavshivlder Peoposals; Fixchange Acs Relense Nu, 34-40018, Ped, St L, Rep (CGH) %

86,418 (May 21, 19985,

‘Notavery “significant social policy issue takes management Tunctivns o oY (e ondinary business-exelusion. See, e
‘Genetid. Electric £6:, SECGNo-Action Letter {pub. avall. Beb 3,72008) (ﬁndmg thata. proposdl relating B the relgeation
of U jabs to foreign tountries was sxcludable beesuse il related to - “manzgémint. of the workforee,” an ordingry
Dbusinessinatter, even though italso addressed 4 significant social policy dssue),

The Staff has o e gast perriified the axclusion of sharehoider propossls dealing with the Istaeti-Palestinian conflicy
Unier Rul‘ 14a-8()(5), hissed ire part on the view that *the policy wsue rajsed by the praposal, Tsradls weatment of
intans, is not. significant, and . faci is notrelated 16 iz Compiny’s businuss™ ATET e, SEC No-Astion Letter
fai, 30. 1992); see also; Hewlet-Packard Co: {Rejk), SEC No-Actinn Letter {pub. avail. Jan 7, 2003
Molorols e, SEC No-Action Letter ¢pub, avaidl. Feb. 71, 1995). o an earlier [Bfigr fo ATET, the Sraff bag deelined
reHef under Rale 14a-8(iX7) based on the policy issue. See ATET Ine, SEC No-Action:Lattar {pub, pvail. Jannary 16,
1991} However, the Smif's 1992 response-to ATRT. while addretsing a dnﬁ’m:m pxclusidn, effwwcly reyeeses this
position, and inany case the 1991 AT&T leter addrosses difforent facts and citcumstances.

¥ See ATET Inc, SEC No-Action Letier (pub. avail. Feb. 2, 2001).
S¢e Sudan Avcountbifity and Divestment Aot of 2007, Pub. . N6, 110-174, 121 St 251642007).

¥ See United Naotions  Human  Rights  Councll  Reponn  (March 12, 2007)  avadable
Hupidnewe bbe.co.uk2shared/bsp/ipdis/i2_08_07_un_sudan.pdf.

Se2 viso, Int"] Business Machines Corp., SEC Ne-Action Letter (pub- avail. Mar. 2. 2000) (permitting the exclusion of i
privhosal that iiplicates the-pofitical process, rather thas social issues),
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States has vetoed proposed resclutions in the United Nations Security Council that would
have supperted condemnation of the activities avthe heart of the Proposal.”

Accordingly, ‘we urge the Staff not to conclude that the Proposal zaises an iSsue of social
policy so significant that a shareholder vote isappropriate.

B: The: Propossl may be excluded under Rule 14a-8{(i)(10) because the
essential objectives of the Proposal have already been substantially
unplemented.. ‘

Rule 142-8(()(10) perniits omission of a sharetiolder proposal if “the company has already
substanitially implemented the propasal.”™ Because TIAA-CREF has implemented a policy
for {dentifying portfolio companies to engage on.a broad range of matters, ingluding human
rights imatters, and divesting from companies whén judged approprzate CREF has

substantially implemented the essential ubjectives of the Proposal ™

The Staff has stated that “a deterimination that [a] [c]’am;m'rzy‘ has substantially implemented
the proposal depends upon ‘whether its particular poimu:s, practices -and procedures

gompare favorably with the guidelines of the proposal ' Significantly, when applying the

substantial implemeniation standard, 2 proposal need oot be “fully effected”™ Rather, the
Staff will grant no-action assurance when a tompany has implemented the essential
objective of a proposal, even in cases where the company’s actions do not filly comply
with the specific dictates of the proposal,™

In this case, the essential objectives of the Proposal are two-fold. First, the Proposal asks
CREF 1o engage specific fssuers in its portfolio-and encourage them to cease practices by

which they allegedly profit from their camplicity in human rights abuses.” Segond, the

¥ See 1S veiges UN dmﬁ condemping Iyreeli- settlements REUTERS, Febroacy 18, 2001 avaifable w
huprivwewreniers.camyanticle/201 10271 lus-pulestinins-israel-ur-vole-igUS TRETLHEWT201 10218,

By way of background TIAA-CREF, vrgsnizationswide, hus thiee suatggies regarding sovially responsible investing,

deg;mémn on the investing porifoliv nvoelved: (13 the CREF Social Choicé Atvoum iniplements soeial streening that
gives special consitleration to companies’ envitonmental, social any governance {“ESG™Y recerds: (2)alt public equily
porifolios segk o pramote long<lerm itvestment value by exercising shareholder rights (o inflizence the ESG palicies of
the companies i whith they invest (shawhoiaer advocicy); and: f?x) the TIAA General Aceount and Spcigl Choice
Adeouns yse fpeused cammunity-and impact ivesting programs, includibg microlinanee and ¢ommmumity bank deposits
with e gosl of defivering competitive returny and pivsitive Social impact, See 2010 Soviglly Responsible Investing
Repont 3 [fsreinaffer Tnvisting Repory].

B See Texaco Ine. SEC No-Action Letwer (pub. avail. March28, 1999},
2 SEC Releass No. 3430091, 48 FR 35082 [August 16] 1983,

Ses, £z, Precport-McMoran Copper & Gold, e, SEC No-Action Later (pub, a¥ail. Mar 3, 2003} {company already
had implemenied @ human fights policy, even lhaugh e speeific diéments of the policy did not meet thig shaccholdor
praponoat’s objeciives); see albie, AMR Cop, SEC No-Action Letter (pub. svail. Aprif 17, 2000); see ufso. Kman
Liarp., SEC No-Action Laier {pub. avail; Mar. 12, 1999},

Assiafed i the supporting statemeny of the Propusil, CREF jnvests in-companies “that profit froms their camplicity m
human rights abusesand violsrions of e,
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Proposal asks CREF 1o consider divestment. from those companies that continuie to profit
from these asserted human rights abuges after engagement, if the issuers do not cooperate
within a stated time frame.

These ¢oncems relate to polivies and practices that TIAA-CREF bas already put in place o
engage with ponifolia companies; including on human rights matters. The policies and
practices are included in the TIAA-CREF Policy Statement on Corporate Governance (the
“Policy ‘Statement™), and are addressed m the TIAA-CREF 2010 Socially Responsible

\Euwstmg Re:port (ﬂw ‘lnvesﬁng Report”} In pmwdmg gmdance 0 pm’tfoim compame&

"I&Aﬁs~CKET expeezts ,ef pmttfchq nc;mgamgsxihe P{;:ias:}e Stateme.m prmudes :

“companies should sirive g respect [hyman] rights by developing policies and
practices 1o avoid infringing on the rights. of werkers, communities and other
stakeholders throughout their global opsrat;ens. .« . Companies should pay
heightened attention to human rights: in regfons dmmc!eﬂzed by confliet or
weak governance. . .. 7

In.this conngetion, TIAA-CREF s Corporate Governdnge group has established procedures

for monitofing and engaging portfolio compapies. In selecting issues for engagement, the

Corporate Governance group utilizes 4 defined process to systematically identify issues for
engagement based wpon. ameng other factars, their rélevance to the market, potential
impagt on- performance, governance practices, and public interest.” The engagemenl
strategy reflects TIAA-CREF's dedication t¢ goed governance and social responsibility.

and Certainly. encompasses the Proposal’s request that CREF “engage with corporations in

ity portfolio.” In fact, in 2010, TIAA-CREF specifically éngaged Caterpillar, one of the
three companies identified in the Proposal, by voting ine faver-of a shareholder proposal
requesting Caterpillar to institute a human rights code of mnduct 28

Moreover, the Policy Statement addresses divestment, natiﬁg that:

“[TIAA-CREF] may, as 4 last wsarl, ernsider divesting from vompanies we judge
to- be complicit in genocide and crimes agdinst humanity, the most serious human

Palicy Swmement 4125 see alst, nvesting Rupsri at §.
*  pofity Ststenient a1 26 (emphasis #rided).
= oA s,

A part bf- tiam.ngagmem process, TIAA-CREF isamsmber of an expert group-arganized by the Linited Nitions Global
Compact and e Unlted- Nations: Principles for Responsible: Tnvestment.  The group published the “Guidance .on
Regponsible  Buginess i CooflickAlleeisd  and 3ligh  Risk Arens”  auaileble o
ivcep:/fwewew.unglobalcompactorpfdocsissues i ﬁocf?cace _and. Business/Guidance, KB pdf., Thiy  guidance asisty
companiés i implemrentiog responsible business priciices In conflict-affected sreas, which, a!z,hough nigt W.‘mi” cally
referenced, would include fhe Wast Bank and Gazg: ‘Veolly, onv of the tompussies. dentified in the Ptoposal, ixalsea
member of the expert group.
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and, considering, as a last resory in cases of the most serjous human i
divesting from companies that d¢ not respond favorably. Accordingly, TIAA-CREF has

tights vielations, after sustaisied ¢fforts ar diatague have f&zzlesz’ and divestinent can
be undertaken in a manngr consistent with our fiduciary duties.®

Thig pelicy is not a mere formality. In 2009, afler an extended campaign to persuade
certain companies to change their business, strategies, CREF divested from several
cofmpanies with tsfsa to the poverniment of Sudan in order 1o pase suffering and end
genocide in Darfur,”

In this case, the Policy Statement and TIAA-CREF’s practices thereunder address the
Proposal’s essential objectives of engaging portfolio compames on. human rights matters,
ghtsv violations,

already developed and implemented a comprehensive policy that “compares Favorably with

the guidelines of the [Plroposal” and fhat implements the essential objective of the

Praposal, Therefore, the Proposal may be omitted from CREF’s 2011 Proxy Materials
pursuant to Rule 14a-8()(10).

C. The Proposal may be excluded under Rule 14a-8(1(3).

An issuer may omit ashareholder propasal or supperting statement from its proxy materials
apder Rule léa-S{i)(B) when the proposal orsupporting statement is “contraty to any of the
Cominissien’s. proxy rules, including Rule 1429, which prohibits materially false or
misleading statemments in proxy soliciting materials,” The Staff has recognized that a
proposal may be excluded under Rule 14a-8(1)(3) when it makes chatges soncerning
improper, illegal, or immeral conduct or association without a factual basis.”!

The Propesal includes factual assertions that are, at best, highly controversial and subject to
widely differing views as to- their ageuracy and implications and, av worst, on thgir face

untrue and contrary o positions takeh by the United States govemment.” As discussed
above, the Proposal makes these statemients in contiection with asking shareholders to take
sides on 2 complex, confroversial geopolitical dispute. CREF could not includg ithe

Proposal and these asserted facts without @ response. However, CREF does not believe it
would be possible to provide, in the 2011 Proxy Materials, a fair and balanced presentation
on these fucts and issues that would provide a basis for shareholders 10 reach an informed

Polioy Statemerit o127 {emphiasis addedy,
¥ OTIAA-CREF Sistemént on Tonmer Hoidings in Companies with Tiey t Sudsn (Jan. 4, 2080}, smailable -ar
-ipwvww dise-creLorg/publicAiboutiress/abont. usficheases/pressrolease3] 3.hmi.

B See Staff Legal Bulletin 148 (Sept. 14, 2004),

For examiple, the Proposal esvens thet maintaining and e\(paudmo Israul s “aecupation of the West Baak™ invelves
“violations of law,” including “unlawlil land expropfistion ™ Compire action by the United States on-Friday Frbreary
18, 2011, vewing 3 United Naifons Scourity Coungil resolution that woidd hava declared Israchi senlements in the West
Bank-illegal. See L& vetoes [N, draff condemning fivneli seitements, sipra howe 19,
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view: on this controversy and the merits of the ‘Pr:ggns‘ai.,ﬁ Even if it were possible 1o
provide -a balanced diseussion of the facts asserted, CREF dogs not believe that the
Commission’s proxy rules ave intended to subject issuers to the severe burdens and expense
of attempting 1o make their proxy materials-a full and fair forum for debate on Middle East
politics.

1n additign, the Prop sal materially mischaracterizes CREF’s beliefs and policies relating
1o aotivities of s pertt‘elm companies in a ranngr fhat is likely o ‘be confusing and
misleading t6. CREF sharcholders.

The Proposal states that!

“TIAA-CREF believes that avoiding cumphc:tv in human rights sbuses and
vialations of law committed by others is. both ethical and financially sound
avoidance of unstable, insecure investments.™

However; although the Proponent cites the Invesiing Report for this asseition;, this language
is not in the Investing Report. Furthermore, in the contest of the Proposal, the statement
seems intended %o mean that TIAA-CREF believes that ownership of a comipany is
tantameunt 1o “complicity™ in she activities of that. company. Asa fiduciary charged with
investing in the best interests of all ity shareholders. CREF does not and vannot rake that
yiew. While many companies in which CREF invests may repost viglations of Taw and/or
engage in other activities with which management {or individuals within management)
would not-agree. this does not mean that ownership of the portfolio companies represents
“complicity,” If that were the case, there would be faw investment opportunities for CREF
to select without being accused of violating its own policy and being complicit in those
violations and-activities. This approach does ngt represent CREF*s views of investing, and
it would be misleading for its 2011 Proxy Materials to include statements to that effect,

1L CONCLUSION

In view of the fact that (1) the Pmpasal deals Wwith maters relating to CREFs ordinary
business. operations, (2) the Proposal is already sﬁbstantnai}f implemented, and (3) it
contains false and misleading statements, it is our opinion that CREF, in accerdance with
Rules 14a-8(1X7}, 142-8(1)(10), and 14a-8(1)(3) is permitted to exclude the Proposal from
its. 2011 Proxy Materials. Based on the foregoing, CREF respectfully requests
confirmation from the Staff that it will not recommend enforcement action 1o the
Commission iIFCREF éxeludes the Proposal from its 2011 Proxy Materials,

Congider:, in conneetinn with the difficalties such 3. presentation would tmpose on CREF, the so-calied Negroponte
Deéctrine, set forit by John Negroponie, fofmer 1,8, Ambassador (o the United Rations: In 2002, the Ambassador staed
ihatihe United States will oppose. Security Comeil resolutions conegming the: Israeli-Pulestinian conflict thet condermn
fsraed Without alse condemning terrorist gﬂmps Soe United Siates Mission to the United Nations, Negropente Doetrne
an Seewity Couneil Resolution on'the Middla East (0ct. 6, 2003),
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1fthe Staff disagrees with our cenclusion that the Propesal siiay beexcluded from CREF's
2011 Proxy Maerials, we would appreviate an appontiinity to discuss the matigr with the:
Staff prior to issuance of its formal résponse. As reqmred by Rule 14a-8(j); six copies of
this letter and its attachments are enclosed and a copy is being forwarded concurrently 10
the Proponent..

YOuIsim 1},'3

William J. Mostyr; il v
Senior Vice President and Corporate Seeretary
TIAA Overseers, TIAA and CREF

Ce;  Jeffiey 8, Puretz, Esq, Dechert LLP
Ruth 5. Epstein, Esq. Dechert LLP
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February 11,2011

William J, Mostyn 11
Senior Vice President and Corporate Secretary
TIAA Overseers, TIAA and CREF

One Beacon Street
Bosion, MA 02108
£617-788-5959

I hereby file the following proposal which requests that CREF engage with corporations
in its portfolio, such as Caterpillar, Veolia, and Elbit, that operate on the West Bank and
East Jerusalem with the goal of ending all practices by which they profit from the Israeli
oecupation, and if, by the annual mgeting of 2012 there is 0 commitment to coopérate,
CREF consider divesting as soon as market conditions permit.

This proposal is filed for inclusion in the proxy statement in accordance with Rule 14-a8
of the General Rules and Regulations of the Securities and Exchange Act of 1934,

‘A number of CREF: participants are filing this proposal. Aaron Levittis the lead filer; his

contact information is aaronilevit@gmail com, 917-658-8137.

1 bave over $2,000 worth of investments in CREF, which T have held continuously for
mare than one year prior to the proposal filing dats. I intend to continue fo hold the
required number of shares through the date of the company’s annual meeting in 201 und
will be present In person or by proxy at that meeting.

Sfiag:er.ely,_
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PROPOSAL:

WHEREAS, we and many other TIAA-C&EF participants place respect for human rights
and the rule of law at the top of ourist of important social concerns;[1) and

WHEREAS, TIAA-CREF believes thut avoiding complicity in human rights abuses and
vilations of law committed by ofhers is both ethical and financially sound avoidance of
ungtable, insecure investments;|2] and

WHEREAS, CREF nevertheless invests in companies, such as Caterpiltar, Veolia, and
Elbit, that profit from their mmp{;c:ty in-human- ﬂghts abuses and violations of law
commitied to maintain and expand Israel’s.occupation of the West Bank, including East
Jerusalem;f3) and

WHEREAS, CATERPILLAR profits from the destruction of Palestinian homes, farms,
and orchards by supplying the bulldozers that are used for such demolition work; and

WHEREAS, the number of Palestinian horaes demalisbed on occupied territory was in
2010 triple the number of such demolitions in 2009, despite condemnation by numerous
human rights organizations;{4} and

WHEREAS ELBIT profits from regular attacks on the civilian Palestinian population, by
providing military equipment, such as unmaunned drones, despite condemnatiop of
Israel's use of unmanped drones by Amnesty Intemational and Human Rights Watch;[5]
and

WHEREAS ELBIT also profits by providing clectronic surveillance systems that arc
built into the Separstion Wail, degpite the finding by the International Court of Justice in
2004 that [srael’s construction of more than 80% of the Separation Wall on Palestinian
fand, instead of Isracli Jand, was an unlawful land expropriation under international law;
[6and.

WHEREAS VEOLIA profits from the bullding and growth of Israeli séttlements in the
‘West Bank, by operating a landfill that serves the settlements and contracting w operate
an illegal light rail system connecting settlements with West Jerusalem, despite the call
by Human Rights Watch for all businesses profiting from settfements to mitigate any

corporata involvement in abuses af ﬁuma:x rzghts and intemational law caused by these

THEREFORE BE IT RESOLVED that the participants request CREF to-engage with
cotporations in its portfolio, such.as Caterpillar, Veolia, and Elbit, that operate.on the
West Bank and East Jerusalem with the goal of ending all practices by which they profis
from the Israeli occupation, If, by the annual meeting of 2012, there Is no commitment to
cooperate, CREF should consider divesting as soon as market conditions permit,



pEril/2eil B6138  A15E1S4I3 co% PaGE. B4/@
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18] Precisely Wrong: Gaza Civxkaaa Ksﬂed by Israeli Drone—l.aumhed Missiles, Human
Rights Watch, Jun 30, 2009. Aminesty urges: suspension of UK arme sales to [srael as
evidence fevealed that Israel military drones may use British-built engines. Amnesty
International, Jan 98,2009
{6} lotemational Court of Justice. Legal Cunsequences «of the Construction of a Wall in
the Oceupled Palestinian Tervitory. hitp:fiwww.fo] ,
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PAUL M. NEUHAUSER
Attorney at Law (Admitted New York and lowa)

1253 North Basin Lane
Siesta Key
Sarasota, FL 34242

Tel and Fax: (941) 349-6164 Email: pmneuhauser@aol.com

April 21, 2011

Securities & Exchange Commission
100 F Street, NE
Washington, D.C. 20549

Att: William J. Kotapish, Esq. |
Assistant Director
Division of Investment Management

Via email to shareholderproposals@sec.gov

Re: Shareholder Proposal submitted to the College Retirement Equities Fund

Dear Sir/Madam:

I have been asked by the more than 20 participants (hereinafter referred to as
the “Proponents”) in the College Retirement Equities Fund (hereinafter referred to
as “CREF” or the “Company”), who have jointly submitted a shareholder proposal
to CREF, to respond to the letter dated March 22, 2011, sent to the Securities &
Exchange Commission by CREF, in which CREF contends that the Proponents’
shareholder proposal may be excluded from the Company’s year 2011 proxy
statement by virtue of Rules 14a-8(i)(11), 14a-8(i)(7), 14a-8(i)(10) and 14a-8(1)(3).

I have reviewed the Proponents’ shareholder proposal, as well as the
aforesaid letter sent by CREF, and based upon the foregoing, as well as upon a
review of Rule 14a-8, it is my opinion that the Proponents’ shareholder proposal
must be included in CREF’s year 2011 proxy statement and that it is not
excludable by virtue of any of the cited rules.
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The Proponents’ shareholder proposal requests CREF to review its
investments in companies that operate in the occupied territories of the West Bank
and Jerusalem.

RULE 142-8(i)(11)

We note that CREF states in footnote 1 on page one of its letter to the
Commission that it “intends to exclude all of the other proposals” other than that
submitted by Mr. Aaron Levitt “on the grounds that they are duplicative” of the
proposal submitted by Mr. Levitt. However, CREF acknowledges that all such
“participants indicate that Mr. Aaron Levitt will act as the lead filer”. Under these
circumstances, the various participants are acting as co-proponents with Mr. Levitt
and under Rule 14a-8 their co-sponsorship must be acknowledged by CREF.

The purpose of Rule 14a-8(1)(11) is “to eliminate the possibility of
shareholders having to consider two or more substantially identical proposals”.
Release 34-12,598 (July 7, 1976). However, the purpose of that Rule is not to
eliminate the co-sponsorship of a single proposal by multiple shareholders or
participants.

The Proponents do not intend, and never have intended, that more than one
shareholder proposal appear in the Company’s proxy statement. On the contrary,
as noted by CREF 1n the cited footnote, they intended to be co-sponsors of the
same proposal, and not to be independent sponsors of separate proposals.

It is therefore factually apparent that only one shareholder proposal has been
submitted to CREF, which shareholder proposal is co-sponsored by the various
participants. Under these circumstances, only one shareholder proposal is to be
placed in the proxy statement, but the Company must recognize all co-sponsors of
the proposal. In this connection, it should be noted that the Staff has explicitly
- recognized that proposals can be co-sponsored by more than one shareholder. See
Staff Legal Bulletin No. 14C, Section H (June 28, 2005); Staff Legal Bulletin No.
14, Section B.15 (July 13, 2001).

A virtually 1dentical fact situation was considered by the Staff in connection
with the denial of a no-action request in ConocoPhillips (February 22, 2006). In
that letter, the Staff stated:



We are unable to concur in your view that ConocoPhillips may exclude the
proposals under rule 14a-8(1)(11). It appears to us that the School Sisters of
Notre Dame, the Church Pension Fund and Bon Secours Health System,
Inc., have indicated their intention to co-sponsor the proposal submitted by
the Domestic & Foreign Missionary Society of the Episcopal Church.

In other situations factually virtually identical to the instant one, the Staff in
has reached the identical result that it reached in the ConocoPhillips letter. See
Caterpillar, Inc. (March 26, 2008); Tyson Foods, Inc. (December 15, 2009).

In conclusion, it is factually clear that each of the Proponents has jointly co-
sponsored a single shareholder proposal (and not submitted separate proposals) and
that such co-sponsorship is contemplated by Rule 14a-8.

For the foregoing reasons, the Company has failed to carry its burden of
proving that the exclusion of Rule 14a-8(i)(11) applies to the shareholder proposal
submitted by any of the Proponents.

RULE 14a-8(i)(10)

CREF has not substantially implemented the Proponents’ shareholder
proposal.

The Company’s claim to mootness is based in part on footnote 20, on page 6
of its letter. However, all three of the “strategies” delineated there are irrelevant to
the Proponents’ shareholder proposals, since (1) applies solely to the Company’s
small Social Choice Account and not to its principal investment vehicles; (2)
applies solely to environmental matters; and (3) applies solely to pro-active so-
called “alternative investing”. None of these three “strategies” relates in any way
whatsoever to the Proponents’ human rights concerns.

In addition, the Company claims that its so-called “Policy Statement on
Corporate Governance” renders the Proponents’ proposal moot. Although this
Corporate Governance statement makes reference to human rights, there is
ABSOLUTLY no claim made by CREF in its letter that it has ever ENGAGED
with ANY portfolio company about human rights issues in the Occupied
Territories (or indeed on any human rights matter other than on the Sudan, a
country with respect to which the United States law prohibits investment). In this
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connection, we note that although CREF states that it has voted on a general
human rights shareholder proposal at Caterpillar, the Company makes no claim
that it has ever undertaken with Caterpillar in the type of activity requested by the
shareholder proposal, namely to “engage” with portfolio companies in order to
achieve a “goal of ending all practices by which they profit from the Israeli
occupation”. We also note that Caterpillar is but one of several companies in the
CREF portfolio that has some connection to the Occupied Territories, and even if
CREF were actually to engage with a single portfolio company, that could never
“substantially implement” the proposal when the portfolio contains numerous
companies with such a connection.

The Proponents are requesting the Company to take exactly the type of pro-
active stance that it took with respect to portfolio investments in companies that
were operating in the Sudan. Since CREF has done nothing of the sort, it has
failed to establish the applicability of Rule 14a-8(i)(10) the Proponents’
shareholder proposal.

RULE 14a-8(i)(7)

The proposal raises a significant policy issue that precludes its
exclusion on ordinary business grounds.

We are surprised that CREF has argued that the proposal is excludable
because 1t deals with the ordinary business operations of the Company. In so doing
CREEF not only fails to apply to the instant proposal the consistent Staff position
that human rights proposals raise significant policy issues, but it also fails to note
that the Staff has ruled that proposals submitted to portfolio managers with respect
to the human rights related activities of their portfolio companies are not
excludable under the “ordinary business” rubric for the simple reason that they
raise significant policy issues for the portfolio manager. Fidelity Funds (January
22,2008). Finally, CREF has failed to appreciate the fact that the Staff has already
opined that shareholder proposals concerning human rights abuses in the Occupied
Territories do, indeed, raise a significant policy issue. American Telephone and
Telegraph Company (January 16, 1991)

The Commission has stated that the “ordinary business” exclusion of Rule
14a-8(1)(7) is inapplicable if the proposal raises an important social policy issue.
See Release 34-40018 (May 21, 1998) (proposals that relate to ordinary business
matters but that focus on “sufficiently significant policy issues . . . would not be
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considered excludable, because the proposals would transcend the day to day
business matters . . . .”). We doubt that anyone would seriously contend that a
shareholder proposal, such as that submitted by the Proponents, that implicates
violations of human rights fails to meet this standard. Thus, the Staff has
consistently and uniformly found that human rights proposals raise significant
policy issues. See, e.g., Halliburton Company (March 9, 2009); Chevron
Corporation (March 21, 2008); American International Group, Inc., (March 14,
2008); Nucor Corporation (March 6, 2008); Bank of America Corporation
(February 29, 2008); Abbott Laboratories (February 28, 2008); PepsiCo, Inc.
(February 28, 2008); Citigroup Inc. (February 21, 2008); Certain Fidelity Funds
(January 22, 2008); Yahoo! Inc. (April 16, 2007); V.F. Corporation (February 13,
2004); E.I. du Pont de Nemours and Company (February 11, 2004); BJ Services
Company (December 10, 2003; The TJX Companies, Inc. (April 5, 2002); Wal-
Mart Stores, Inc. (April 3, 2002); E.I. du Pont de Nemours and Company (March
11, 2002); The Stride Rite Corporation (January 16, 2002); American Eagle
Outfitters, Inc. (March 20, 2001: PPG Industries, Inc. (January 22, 2001),

As noted above, the Staff has applied identical analysis to a human rights
proposal submitted to a portfolio manager (similar to CREF) and found that that
proposal does, in fact, raise a significant policy issue for the portfolio manager.
Fidelity Funds (January 22, 2008).

The Staff no-action letters cited by the Company are inapposite. The
shareholder proposal in the CREF no-action letter of September 7, 2000 (cited in
footnote 8 on page 4 of the Company’s letter) did not raise a human rights concern.
Furthermore, it requested the divestiture of only one named company. On its face,
therefore, that shareholder proposal did not raise a general policy issue for the
registrant. In contrast, the Proponents’ proposal is general in nature, applicable to
the entire portfolio, thereby raising a policy issue for the registrant. The fact that
the proposal cites three specific companies that may be involved in the Occupied
Territories does not in any way detract from the fact that the proposal is not limited
to those specific companies, but rather applies to all companies in the portfolio.
Furthermore, although the shareholder proposal at issue in 2000 called for the
divestment of a specific issuer, the Proponents’ proposal merely asks CREF to
“consider” divesting if the portfolio companies’ conduct remains unchanged. In
other words, it requests only engagement with the portfolio companies. As far as
the CREF no-action letter of March 25, 2005 is concerned, the proposal at issue
there failed to raise a significant policy issue since the underlying actions by the
portfolio companies did not implicate any significant policy issue whatsoever.
Finally, the AT&T, Hewlett-Packard and Motorola no-action letters cited in
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footnote 14 (page 5) did not involve Rule 14a-8(i)(7), but rather another exclusion
under the rule. Consequently, they are irrelevant to the question of whether Rule
14a-8(1)(7) bars the Proponents’ shareholder proposal.

In addition, we note that the Company contends that implementation of the
Proponents’ shareholder proposal would interfere with its policy of choosing
“quiet diplomacy”. (See first sentence of second full paragraph, page 4 of its
letter.) However, such quiet diplomacy is exactly what the proposal is requesting,
but there is not one iota of evidence that CREF has actually engaged in any “quiet
diplomacy” with respect to the issue at hand. (See Rule 14a-8(i)(10) discussion
above.)

Finally, we note that the Company contends that no significant policy issue
1s involved, apparently because it does not believe that human rights issues are
implicated by Israeli activities in the Occupied Territories. (See the carryover
sentence on pages 5-6 of its letter.)

In this, the Company stands virtually alone.

For example, the most recent (2011) Report of Human Rights Watch has the
following to say about the human right situation in Israeli occupied West Bank:

World Report 2011: Israel/Occupied Palestinian Territories

Events 0of 2010

The human rights crisis (emphasis supplied) in the Occupied Palestinian
Territories (OPT) continued in 2010, despite marginal improvements. . . .
In the West Bank, including East Jerusalem, Israel imposed severe
restrictions on Palestinian freedom of movement, demolished scores of
homes under discriminatory practices, continued unlawful settlement
construction and arbitrarily detained children and adults. . . .

Israeli forces in the West Bank killed at least seven Palestinian civilians as
of October. According to B’ Tselem, those killed, including two young men
collecting scrap metal and two children participating in a demonstration
inside their village, posed no danger to Israeli military forces or civilians.
Israeli settlers destroyed or damages mosques, olive trees, cars, and other
Palestinian property, and physically assaulted Palestinians. . . Israeli
authorities arrested numerous settlers but convicted few. . . .

Israel maintained onerous restrictions on the movement of Palestinians in the
West Bank. . . It removed some closure obstacles, but more than 500
remained. . . .



Israeh military justice authorities detained Palestinians who advocated non-
violent protest against Israeli settlements and the route of the separation
barrier. . . . :

As of September, Israel held 189 Palestinians in administrative detention
without charge.

On January 11, 2011, Human Rights Watch issued a press release entitled
“Isracl/West Bank: Jail for Peaceful Protesters” in which it stated that the
conviction of a Palestinian had raised “grave due process concerns”. It further
stated that “the conviction was based on allegations that did not specify any
particular incidents of wrongdoing and on statements by children who retracted
them in court” and who had been interrogated in Hebrew, a language they did not
understand. (See www.hrw.org/en/news/2011/01/12/israelwest-bank)

In addition, Human Rights Watch published last December a report on
businesses that profit from doing business with West Bank settlements, and made
several recommendation, including implementing “strategies to prevent and

‘mitigate any corporate involvement in such [human rights] abuses” and “where

business activity directly contributes to serious violations of international law . . .
take action to end such involvement in legal violations, including where necessary
ending such operations altogether”. See Separate and Unequal, subpart 11,
“Recommendations to Businesses Profiting from Settlements”. (December 19,
2010) www.hrw.org/en/reports/2010/12/19

Similarly, Freedom House (2010 edition), which rates the status of all of the
nations of the world, ranks the Occupied Territories as follows (where 1 is the

“highest and 7 the lowest):

Political Rights Score: 6
Civil Liberties Score: 6
Status: Not Free

Other nations equally ranked as “6” include such human rights abusers as
Afghanistan, Iran, Tunisia, Vietnam and Zimbabwe, and are ranked just barely
above nations such as China, Cuba, Saudi Arabia and Syria.(See
www.freedomhouse.org.)

The U.S. Department of State publishes annually a Report on Human Rights
Practices in every nation around the globe. Its 2010 Country Report for the
Occupied Territories included the following in its introduction:
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~ Principal human rights problems related to Israeli authorities in the West
Bank were reports of excessive use of force against civilians, including
killings, torture of Palestinian detainees, improper use of security detention
procedures, austere and overcrowded detention facilities, demolition and
confiscation of Palestinian properties, limits on freedom of speech and
assembly, and severe restrictions on Palestinians’ internal and external
freedom of movement.

Consequently, it is scarcely surprising that the Staff has long held that
- shareholder proposals concerning human rights abuses in the Occupied Territories

raise important policy issues. American Telephone and Telegraph Company
(January 16, 1991).

In addition, it should be noted that divestiture of companies involved in
business in the West Bank have taken place at a number of European financial
institutions, including the Norwegian governmental pension plan, the largest
Swedish pension plan, Danske Bank, Folksam (Sweden’s largest asset manager),
PKA Ltd (large Danish pension plan) and Dexia (Belgian-Franch).

Finally, we believe that the only attempt by the Company to establish that
the Proponents’ proposal fails to raise a policy issue actually proves the reverse,
namely that it does raise an important policy issue. In the carryover sentence on
pages 5-6 the Company cites a vote in the United Nations Security Council in
support of its position. In that vote fourteen members of the Security Council voted
for the condemnation of Israel and one, the United States, voted against it. The
United States vote constituted a veto of a resolution otherwise unanimously agreed

“to by all of the other members of the Security Council. Whether the United States
was right or wrong to veto the condemnation is not the issue. The issue is whether
the shareholder proposal raises an important policy issue, not whether the views of
the Proponents, or of the United States, are correct. Such an all but unanimous
vote by the responsible nations of the world provides irrefutable proof that the
Proponents’ shareholder proposal implicates an important policy issue.

For the foregoing reasons, CREF has failed to establish the applicability of
Rule 14a-8(1)(7) to the Proponents’ shareholder proposal.

RULE 14a-8(i)(3)

The primary reason that the Staff issued Staff Legal Bulletin 14B (September
15, 2004) was to end the practice of registrants raising insubstantial objections to
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the wording of shareholder proposals, and, in particular, raising objections that
proponent’s statements really constituted opinions (although not labeled as such)
or were statements of fact that were disputable. Thus, the Bulletin stated (section
B.1.4.): '

Accordingly, we are clarifying our views with regard to the application of
rule 14a-8(1)(3). . . . going forward, we believe that it would not be appropriate
for companies to exclude supporting statement language and/or an entire
proposal in reliance on rule 14a-8(i)(3) in the following circumstances

e the company objects to factual assertions that, while not materially false or
misleading, may be disputed or countered;

the company objects to statements because they represent the opinion of the
shareholder proponent or a referenced source, but the statements are not
identified specifically as such.

It is clear that the company’s objections are precisely of the type that the Staff
Legal Bulletin was intended to obviate. Thus the Company (final paragraph, page
8) complains that some statements are “highly controversial and subject to widely
differing views as to their accuracy and implications” and are contrary to policy
positions taken by the United States government. Even if true, the Staff Legal
Bulletin clearly establishes that such alleged deficiencies are not sufficient grounds
for the invocation of Rule 14a-8(i)(3). Similarly, CREF claims that the Proponents
have misconstrued the CREF Social Responsible Investing Report (the “Report”).
Once again, the Staff Legal Bulletin would appear to preclude any 14a-8(i)(3)
objection. In any event, the characterization by the Proponents of the Company’s
Report would appear to be accurate, since that Report states (page 8) that “We
believe that companies should respect human rights by . . . avoiding complicity in
human rights abuses committed by others”.

Furthermore, the position taken by the Proponents is “not contrary to positions
taken by the United States government” as alleged in the final paragraph on page 8
of the Company’s letter and footnote 32 to the aforesaid quote. As stated in the
very Reuters article cited by CREF, Ambassador Rice stated to the Security
Council that the “US view is that the Israeli settlements lack legitimacy”. That
same article relied upon by the Company also stated that the position of Brittan,
France and Germany is that the settlements “are illegal under international law”.
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In summary, the Company has failed to establish that any statement by the
Proponents violates Rule 14a-8(i)(3).

Two final points. First, even if the Company’s arguments were to be accepted,
the only result would be that some phrases or sentences would have to be excised,
but the entire proposal would not be excludable. Second, if the Staff were to
disagree with our position, the Proponents’ would be willing to amend the proposal
to eliminate any portion deemed to be false or misleading.

In conclusion, we request the Staff to inform the Company that the SEC
proxy rules require denial of the Company's no action request.

Subject to the supplemental information provided in the next paragraph, we
would appreciate your telephoning the undersigned at 941-349-6164 with respect
to any questions in connection with this matter or if the Staff wishes any further
information. Faxes can be received at the same number. Please also note that the
undersigned may be reached by mail or express delivery at the letterhead address
(or via the email address).

Please note, however, that the undersigned will be out of the country April
2’7- May 16, but will have sporadic access to email. During that period please send
any communication by email and copy any such communication to Ms. Barbara
Harvey, Esq., whose email is blmharvey@sbcglobal.net; tel and fax 313-567-4228.

Very truly yours,

Paul M. Neuhauser
Attorney at Law

cc: William J. Mostyn, III

Sidney Levy
Barbara Harvey
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FINANCIAL SERVICES
FOR THE GREATER GOOD"*

www_tiaa-cref.org

William J. Mostyn, 111
Senior Vice President and
Corporate Secretary

Tel: (617) 788-5969
Fax: (617) 788-5959
wmostyn@tiaa-cref.org

April 27,2011

VIA HAND DELIVERY

William J. Kotapish, Esq.

Assistant Director

Division of Investment Management

U.S. Securities and Exchange Commission
100 F Street, N.E.

Washington, DC 20549

Re: The College Retirement Equities Fund — 2011 Annual Meeting
Omission of Shareholder Proposal of Aaron Levitt ez al.

Dear Mr. Kotapish:

This letter responds to the submission to you from Paul M. Neuhauser dated April 21, 2011
concerning our request dated March 22, 2011 to omit from CREF’s 2011 Proxy Materials a
proposal for shareholder action, together with a supporting statement, on the following
resolution (the “Proposal”):

THEREFORE BE IT RESOLVED that the participants request CREF to
engage with corporations in its portfolio, such as Caterpillar, Veolia, and
Elbit, that operate on the West Bank and East Jerusalem with the goal of
ending all practices by which they profit from the Israeli occupation. If, by
the annual meeting of 2012, there is no commitment from these companies
to cooperate, CREF should consider divesting as soon as market conditions
permit.

Mzr. Neuhauser’s letter expresses the opinion that the Proposal “must be included in
CREF’s year 2011 proxy statement and that it is not excludable by virtue of any of the cited
rules.”

For the reasons stated in our March 22 letter, we disagree with Mr. Neuhauser’s opinion
and believe the Proposal is properly excludable. In addition, we have the following
specific responses to Mr. Neuhauser’s submission (the “Submission™) that we ask the staff
consider in responding to our request.

1. The Submission misunderstands the nature of the “substantially implemented”
exclusion

The Submission relies on a narrow and technical reading of the exclusion, which would
require precise execution of each literal term of a proposal. On the contrary, the exclusion

One Beacon Street, Boston, MA 02108
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requires only that the issuer have implemented the “essential objective” of the proposal,

even where the company’s actions do not fully comply with the specific dictates of the
1

proposal.

The essential objective of the Proposal is engagement of portfolio companies and
consideration of divestment in appropriate cases. As more fully described in our March 22
letter, CREF fulfills this objective on an ongoing basis, in accordance with the TIAA-
CREF Policy Statement on Corporate Governance (the “Policy Statement”), which
provides for review and engagement with portfolio companies on a broad range of social,
environmental and governance issues, including human rights> And, in one recent
instance, as a result of this process, CREF determined to divest from companies with
material business dealings in Sudan. Clearly, this is a meaningful process that the
organization treats with the utmost seriousness.

Indeed, Mr. Neuhauser’s own characterization of the Proposal makes clear that it has been
substantially implemented. The Submission describes the essential objective of the
Proposal as “request[ing] CREF to review its investments in companies that operate in the
occupied territories of the West Bank and Jerusalem.” By his own words, he recognizes
that review is the key. As noted above, a review of portfolio companies is a central
component of the Policy Statement. Accordingly, the Proposal has been substantially
implemented.?

2. The Submission incorrectly states that “the Staff has long held that shareholder
proposals concerning human rights abuses in the Occupied Territories raise
important policy issues”

The Submission relies on a 1991 letter to American Telephone & Telegraph Company for
the proposition that “the Staff has already opined that shareholder proposals concerning
human rights abuses in the Occupied Territories do, indeed, raise a significant policy
issue.” In fact, the following year, the staff stated the opposite view in a letter to the same
issuer: “the policy issue raised by the proposal, Israel’s treatment of Palestinians, is not
significant, and in fact is not related, to the Company’s business.” (emphasis added).*

See Caterpillar Inc., SEC No-Action Letter (avail. Mar. 11, 2008); Wal-Mart Stores, Inc., SEC No-Action Letter
(avail. Mar. 10, 2008); PG&E Corp., SEC No-Action Letter (avail. Mar. 6, 2008);, The Dow Chemical Co., SEC
No-Action Letter (avail. Mar. 5, 2008); Johnson & Johnson, SEC No-Action Letter (avail. Feb. 22, 2008).

The Submission mistakenly states that TIAA-CREF’s “ESG” strategy for socially responsible investing, referred
to in note 20 of our March 22 letter, “applies solely to environmental matters.” “ESG” refers to environmental,
social and governance issues, and extends to human rights issues, among other social issues. Also, this strategy
applies to all CREF public equity portfolio investments, not just those in its Social Choice Account. -

To the extent the Submission mischaracterizes the Proposal, and the proponents in fact seek specific investment
activities and decisions rather than review, the Proposal impermissibly interferes with the conduct of CREF’s
ordinary business operations and is excludable under the “ordinary business” exclusion of Rule 14a-8(i)(7).

4 American Telephone & Telegraph Co., SEC No-Action Letter (avail. Jan 30, 1992) (emphasis added). In this
case, after the staff issued its letter finding that the issue was not significant and that the proposal could be
excluded, the proponents appealed the decision to the Chairman of the Commission asking for formal review and
reversal by the Commission. The Commission declined to review the Division’s position. See Staff Reply Letter
to Dr. William Pierce, Chairman of The National Alliance (February 20, 1992).
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While the two letters addressed different provisions of Rule 14a-8, we do not see how a
policy issue can be both significant and not significant at the same time. Accordingly, we
do not believe — and do not think it is the common understanding — that following the
second letter it has been the staff’s “long held” view that shareholder proposals concerning
“human rights abuses in the Occupied Territories” raise significant policy issues requiring
their inclusion in proxy materials.

3. There is no bright-line rule requiring inclusion of proposals self-designated as
“human rights proposals”

Mr. Neuhauser argues that any shareholder proposal that refers to human rights raises a
significant policy issue and must, by that reason alone, survive any exclusion challenge.
This “bright-line” approach conflicts with the longstanding views of the Commission and
its staff that the determination of whether there is a significant policy issue must be made
on a case by case basis, after considering “factors such as the nature of the proposal and the
circumstances of the relevant company.” The staff’s determination under the ordinary
business exclusion requires exercise of its judgment in applying the relevant standards to
the facts at hand. The Commission requires these judgments to include:

o whether a particular proposal relates to activities that are “so fundamental to
management’s ability to run a company on a day-to-day basis that they could not,
as a practical matter, be subject to direct shareholder oversight”;

e whether a particular social policy issue would “transcend the day-to-day business
matters and raise policy issues so significant that it would be appropriate for a
shareholder vote”; and

¢ whether the proposal “probfes] too deeply into matters of a complex nature upon
which shareholders, as a group, would not be in a position to make an informed
judgment.”

In fact, the staff has tried a bright-line approach in the past, but abandoned it in favor of the
case-by-case analytical approach.®

As we explain in our March 22 letter, exclusion of the Proposal under Rule 14a-8(i)(7) is
appropriate based on the circumstances of this case — CREF's specific business operations,
the nature of this particular Proposal, and relevant precedents, including precedents
specifically relating to CREF. The fact that the staff has required different proposals
submitted to other companies with different business operations to be included in those

3 Exchange Act Release No. 40018 (May 21, 1998), cited in Staff Legal Bulletin No. 14 (CF) dated July 13, 2001
available at http://sec.gov/interps/legal/cfsIbl4.htm

6 Id. at § III (see discussion of the no-action position taken in Cracker Barrel, SEC No-Action Letter (avail. Oct. 13,
1992)).
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companies' proxy materials does not create a general “human rights” rule that trumps all
other exclusions and circumstances.’

4. The Submission inappropriately probes into matters of a complex nature upon
which shareholders, as a group, will not be in a position to make an informed
Jjudgment

The Submission asserts that there is a worldwide consensus on the validity of the
allegations made in the Proposal, similar to the consensus regarding human rights
violations in Sudan. In fact, Mr. Neuhauser states that anyone who disagrees with the view
expressed by his clients “stands virtually alone.”® As discussed in our March 22 letter, we
believe the Proposal inappropriately seeks a shareholder referendum on a complex and
highly controversial geopolitical dispute. This is a classic instance of a proposal that
“prob[es] too deeply into matters of a complex nature upon which shareholders, as a group,
would not be in a position to make an informed judgment.”® Moreover, based on the one-
sided view the Submission takes on this controversial and complex issue, reflecting a denial
even of the existence of any good faith views that differ with those of the Proponents, we
continue to believe that the debate likely to arise from putting this issue in the CREF Proxy
Materials will not and cannot be full, fair and consistent with the spirit of Rule 14a-9.

For these reasons, and the reasons set forth in our March 22 letter, we again respectfully
request that the Staff confirm it will not recommend enforcement action if CREF excludes
the Proposal from its 2011 Proxy Statement.'’

In seeking to justify his opinion under the ordinary business exclusion, Mr. Neuhauser cites only a single authority
involving an investment company. In that case (Fidelity Funds, SEC No-Action Letter (avail. January 22, 2008)),
the proposal was entirely different from the Proposal at issue here, and thus provides no meaningful guidance.
Among other differences, the resolution proposed (which is set forth below) was general in nature, and requested
oversight procedures that defer to the judgment of the Board (rather than dictating specific investment actions and
timeframes). Moreover, as the supporting statement indicates, the resolution was directed to activities in Sudan,
where as Mr. Neuhauser himself points out, United States law prohibits direct investment, and indeed facilitates
divestment in companies that do business in Sudan. See Sudan Accountability and Divestment Act of 2007, Pub.
L. No. 110-174, 121 Stat. 2516 (2007). In stark contrast, the United States does not prohibit investment in Israel,
or facilitate divestment from companies that do business in Israel. Indeed, United States law specifically prohibits
companies from taking certain actions in furtherance of various boycotts against Israel. See Export Administration
Amendments of 1977, Pub. L. No. 95-52, 91 Stat. 1625 (1977); see also, Ribicoff Amendment to the Tax Reform
Act of 1976 Pub. L. 94-455, 90 Stat. 1520 (1976), which added section 999 to the Internal Revenue Code of 1986,
as amended 26 U.S.C. §1 et seq. The resolution in the Fidelity Funds proposal is as follows:

“RESOLVED: In order to ensure that Fidelity is an ethically managed company that respects the
spirit of international law and is a responsible member of society, shareholders request that the
Fund's Board institute oversight procedures to screen out investments in companies that, in the
judgment of the Board, substantially contribute to genocide, patterns of extraordinary and
egregious violations of human rights, or crimes against humanity.”

The Submission erroneously implies that TIAA-CREF has expressed these views. TIAA-CREF has not expressed
a view on these issues.

s Exchange Act Release No. 40018 at § III.

We also note that Mr. Neuhauser states that the twenty-four identical proposals submitted were “jointly submitted”
and “co-sponsored” by all individual proponents, and for that reason requests that all of the proponents be named
in the proxy materials. We did not interpret the submissions in this manner, but would defer to Mr. Neuhauser’s
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Yours truly,

A Moipy:

William J. Mostyn, III
Senior Vice President and Corporate Secretary
College Retirement Equities Fund

Cc: Jeffrey S. Puretz, Esq. Dechert LLP
Ruth S. Epstein, Esq. Dechert LLP

characterization of a joint submission. If the staff agrees that the Proposal may be omitted, this request would be
moot.
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