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RogerJ Patterson . : e

Managing Vice President, Co insel

The Walt Disney Company T Section:
500 S. Buena Vista Street - Lo Rule:

 Burbank, CA 91521 0615 . .. Public

L - Availability:
Re: The\ \Walt stney Company . :
\Incomving letter dated November 5, 2010

Dear Mr. -Patterson'

This is in response to your letters dated November 5, 2()1{} and December 6,2010
concerning the shareholder proposal submitted to Disney by Umte Here. We also have
received a letter on proponent’s behalf dated Nov 3,2010. Our response is
attached to the enclosed photocopy of your correspondence. By doing this, we avoid
having to recite or summarize the facts set forth inthe correspondence. Copies of all of
the con‘espondcnce also will be provuied to ‘Ihe proponent

In connection with this matter, your attentlon is dlrected to the enclosure which
sets forth a brief discussion of the Division’s mfoxm ~:procedures regardmg shareholder
" proposals..

Sincerelv

Gregory S. Béﬂiét_on
Special Counsel

Enclosures

cc: . AndrewKahn -
- Davis, Cowell & Bowe, LLP
595 Market Street, Suite 1400
San Francisco, CA 94105




-December 27, 2010

-Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  The Walt Disney Company
Incoming letter dated November 5, 2010

The proposal recommends that the company’s compensation comumittee adopt a
policy to only use one test to assess performance in determining eligibility for awards of
stock in the Long Term Incentive Plan for senior ‘executives, rather than allowing re-tests
that increase the likelihood of executives receiving the awards.

. We are unable to concur in your view that Disney may exclude the proposal or
portions of the supporting statement under rule 14a-8(i)(3). We are unable to conclude

that the proposal and supporting statement, when read together, are so inberently vague

- or indefinite that neither the shareholders voting on the proposal, nor.the company in
implementing the proposal, would be able to determine with any reasonable certainty
exactly what actions or measures the proposal requires. Additionally, based on the

" information you have presented we are unable to conclude that the portions of the
supporting statement you reference impugn the character, integrity, or personal reputation
of the company’s director without factual foundation in violation of rule 14a-9.

~ Accordingly, we do not believe that Disney may omit the proposal or portions of the

" supporting statement ﬁom its proxy materials in reliance on rule 14a-8(i)(3).

We are unable to concur in your view that Dlsney may exclude the proposal under
-.rule 14a-8(1)(9) In the context of this proposal, a “test” does not appear to be equated
with a “goal.” Therefore, the proposal’s reference to “one test” does not appear to
directly conflict with the reference to performance “goals” in the Stock Incentive Plan for
which Disney’s board intends to seck shareholder approval at the upconiing annual -
meeting. Accordingly, we do not believe that Disney may omit the proposal from its
. proxy materials in reliance on rule 14a-8(i)(9).

We are unable to concur in your view that Disney may exclude the proposal under -
rule 14a-8(i)(10). Based on the information you have presented, it appears that Disney’s
practices and policies do not compare favorably with the guidelines of the proposal and
that Disney has not, therefore, substantially implemented the proposal. Accordingly, we
do not believe that Disney may omit the proposal from its proxy materials in reliance on
rule 14a—8(x)(10) .

Sincerely,

Carmen Moncada-Terry
Special Counsel



U DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

- proponent, or any shareholder of a-company, from Pursuing any rights he or she may have against
the company in court, should the management omit the’proposal from the company’s proxy
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- ‘DAVIS, COWELL & BOWE, LLP

Counselors and Attorneys at Law

November 23, 2010
=
' , 5
PROPONENTS’ OPPOSITION TO NO-ACTION REQUEST :f) .
B b
VIA UPS OVERNIGHT MAIL AND : L g =
EMAIL TO shareholderproposals@sec.gov. : v = 0
‘ @ -
Office of Chief Counsel «

Division of Corporation Finance
Securities & Exchange Commission
100 F Street, N.E.

‘Washington, D.C. 20549

Re:  Shareholder proposal to Disney from UNITE HERE

Dear SEC Staff:

We represent UNITE HERE, the Proponent of a shareholder proposal
requesting a policy be adopted by the Disney board in awarding stock units of not
letting executives fail one test for performance but then receive a new alternate test
which they can pass so they can still receive stock awards (“re-testing™). This
indisputably occurred in 2008-09, and is also intended for 2010.

Based on prior SEC Staff decistons, Staff should decline to concur with
Disney’s grounds for excluding the Proposal and Supporting Statement in their
entirety, at most requiring minor modifications.

1. There is no direct conflict between this proposal and a management
. proposal ,

The Company argues under 14a-8(i)(9) that the Proposal “directly
conflicts” with its own intended proposal for shareholder ratification of its 2011
stock plan. Notably, that plan does not expressly address re-testing or use of

alternative tests to qualify: it merely provides for board discretion in awarding

options. The plan language quoted by Disney makes no explicit reference to

! While not happening repeatedly over time as in the prior plan, the Supporting Statement
expressly notes the 2010 plan involves “one re-test”, whereby if an executive fails the first
performance measure he can still win stock if he passes at that time a second performance
measure: the proxy statement at page 22 describes the second test as only used “if '
applicable.”
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making stock awards to executives despite their failure on the original performance
test. . .

Disney’s position would unfairly force shareholders in any company who
were concerned about just one small aspect of past stock grants or option grants to
vote down an entire plan and end the desirable practice of using stock and option
awards for executive compensation until the next annual meeting, rather than being
allowed to register a protest about the one small problem— a Hobson’s Choice if
ever there was one.

Shareholders surely want the Company to be able to make stock awards in
the near future, and likely want board discretion on most issues related to stock
awards, but also want to request such discretion be exercised against re-testing.
Accordingly, there is no direct conflict here, and hence no basis for exclusion.

SEC Staff has never construed the direct conflict grounds for exclusion in
142-8(i)(9) so broadly as to prohibit a shareholder proposal on the same general
subject as a management proposal, which is what Disney’s argument amounts to.
Rather, the point of the exclusion is so that voters are not asked to vote on the same
thing in two ways, with a “no” vote on the management proposal representing the
same thing as a “yes” vote on the shareholder proposal, with the risk of confusion
and inconsistent results if shareholders do not understand the two proposals are
mirror images. See Release No. 33-19135, at n. 29 (October 14, 1982).

Here, there is no risk of confused results: a “yes” vote on the Company’s
proposal means that stock awards can continue, while a simultaneous “yes” vote on
Proponent’s proposal merely asks such awards be given as a result of a fixed
performance target rather than a target which gets changed to be easier to meet if
executives miss the first target.

Because of the absence of any plan language blessing retesting, this case is
almost on all fours with Fluor Corp., 2003 WL 1057676 (3/10/03), where Staff
rejected exclusion on (i)(9) grounds of a shareholder proposal asking for future
stock option grants to be based on performance, while the company like here was
merely proposing ratification of a stock plan that provided for board discretion in
making stock awards. Accord, Goldman Sachs (1/3/03); Safeway (3/10/03); Kohls
Corp. (3/10/03). This case is not analogous to one where the stockholder proposal
said only one measure of performance can be used but the plan explicitly provided
for multiple alternative tests, as in Charles Schwab (1/19/10). There a sensible
shareholder could not vote “yes” on both proposals, whereas here such a vote
would be entirely consistent: it would merely be saying to the board “we
shareholders give you discretion, but we ask you not to use such discretion to allow
executives to pass a new test after they flunk the first”.
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Even greater tension between proposals has repeatedly been allowed by
SEC Staff: for example, in Duke Energy, 2002 WL 471702 (3/1/02), and Safeway
2002 WL 398743 (2/26/02),, Staff allowed proposals to proceed requesting the
company use auditors who did not provide other services to the company, even
though this was in clear tension with the company’s proposals requesting
ratification of their selection of an audit firm which had been providing other
services. However, there as here, the shareholder proposal asks for a future general
policy, while the company proposal merely concerns one particular time-limited
event. See also Whole Foods Market, Inc. (12/14/05) (denying no-action relief
when company proposed a charter amendment to replace a requirement for a
supermajority vote to approve some transactions with a “majority of outstanding
shares” requirement, while shareholder made precatory proposal that all matters be
approved by a majority of votes cast; affirmative vote for the latter would be
advisory and could not conflict with a binding charter amendment); AT&T Inc.,
2006 WL 401195 (2/10/06)(allowing sharcholder proposal calling for adoption of
simple majority voting, even though the Company was simultaneously proposing to
amend its certificate to eliminate a supermajority provision); Verizon Inc. 2009 WL
4883085 (1/21/10)(rejecting exclusion of shareholder proposal defining
performance target for options to be presented at same time as company resolution
seeking ratification generally of its executive compensation). :

2. The Proposal is Not Impermissibly Vague So as to Vielate the Rule
Against False and Misleading Proxy Materials

Disney argues the Proposal is vague in not defining “only use one test to
assess performance . . . rather than allow re-tests that increase the likelihood of
executives receiving the awards”, arguing this might somehow be construed to
apply to long-term awards based on multiple performance targets at various points
in time. That clearly is not what is meant by re-testing: what is meant by re-testing
is explained in the Supporting Statement by referring to what Disney did in the past
and is doing in 2010 as well (the latter is explicitly described as a retesting
situation, it merely is not the double retesting situation of the prior plan): Disney
bas been awarding stock to executives who fail the first test applied to company
performance, but then win stock when a different test of performance is applied.

On the other hand, an executive is obviously not being “re-tested” when the
grant is made in portions over time each based on the latest performance, nor
“retested” when performance is measured by multiple variables without any bias in
favor of makmg a grant, the hypotheticals posed by Disney.

Notably, many other companies and observers use the term “retesting”
without offering a long complex legal definition as Disney’s argument would
require: see examples in Exhibit A hereto.



. DAVIS, COWELL & BOWE, LLP

Office of Chief Counsel
Page 4
-November 23 2010

, However, if the Staff believes shareholders should be provided additional
clarity, Proponent is willing to add, and requests Staff permit addition of, the
following explanatory sentence to the Supporting Statement or Proposal: “’Re-
testing” allows executives, upon failing one performance test to qualify for stock
grants, to take additional tests to qualify.” The revised proposal and supporting
statement would still fall within the 14a8 limit of 500 words.?

3. The Proposal Has Not Been Substantially Implemented

Disney’s argument for substantial implementation is based on its
misinterpretation of the Proposal as being limited to retesting on multiple dates to
obtain the same shares, but a proposal limited to that end is not the sole stated -
meaning nor sole normal meaning of the Proposal’s phrases “only use one test to
assess performance . . . ratber than allowing re-tests”. The Proposal as further
explained in the Supporting Statement also goes after the use of two tests on the
same date as is occurring under the 2010 plan.

Moreover, the fact that Disney this year does not currently plan to repeat its
2-year/4-year tests is not substantial implementation of the Proposal even as
narrowly construed, for the Proposal is for a general policy, and the relevant
decisionmakers at Disney have not stated their opposition to ever retesting on
multiple dates for the same stock. Disney’s track record is one of changing its stock
plan every year (going back at least 5 years). Hence neither Staff nor shareholders
have any basis for assuming the absence of a multi-year retesting provision this
year means that such feature will not return in the near future.

4. The Supporting Statement does not impugn anyone’s integrity

The Supporting Statement notes that the director heading the Disney
Compensation Committee was also involved in compensation decisions at AIG
which were the subject of enormous criticism from responsible business press and
governmental leaders, and this is pertinent to Disney shareholders for it shows they -
cannot simply hope their board’s Compensation Committee will vigorously police
stock grant awards without enacting the Proposal, for the Committee members’
track record suggests to the contrary. Exhibit B hereto are examples of government
leaders and business press usin g language similar to the Supporting Statement to
describe what occurred at AIG.> However, Proponent has no objection to

2 Alternatively, if Staff believes no reasonable interpretation of retesting would include the
2010 plan, the proposal is still legitimate to prevent recurrence of the multiple retesting of
2008-9, so the Supporting Statement would merely need modification to delete its
reference to the 2010 plan.

* Responsible business observers also question other decisions of Disney’s Compensation
Committee, not just its retesting for stock awards. See, e.g., Alistair Barr, MarketWatch,
“Disney’s dinosaur: CEO Iger's 2008 employment contract suddenly looks like a fossil”
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modifying any of its remarks to which Staff takes offense. For example, “The
retesting practice shines an unfavorable spotlight on director Fred Langhammer
who became the Compensation Committee Chairman before the 2008 Meeting”
can be replaced with “Will the Board avoid retesting without shareholder
encouragement? Consider that Fred Langhammer became the Compensation
Committee Chairman before the 2008 meeting.” Similarly, if Staff prefers,
“criticism for showering large bonuses and lavish junkets on top executives” can be
changed to “criticism for its executive compensation practices™ — though few would
disagree that AIG showered large bonuses when it paid $454 willion in bonuses for
2008, the year in which AIG required a taxpayer bailout of $170 billion, and as
already noted, many other serious observers agreed AIG had provided “lavish
junkets.”

In sum, Disney has not met its burden to have the Proposal excluded in its
entirety.

Respectfully,

Andrew Kahn '
Attomney for Proponent

AJK:ja

Attachments

cc : Roger J. Patterson, Disney Company

May 11, 2009 (“Disney struck its new agreement with Iger in January 2008 even though
his old contract would have expired at the end of September 2010. Companies in the
entertainment industry often re-write executive employment contracts before they expire.
But Disney's decision came after a period of notable under-performance by its shares. In
the 12 months before Iger's new contract kicked in at the end of January 2008, Disney's
total return was a negative 13.1%, while the total retumn of the Standard & Poor's 500 index
was negative 2.1%, leaving the company lagging by more than 10 percentage points,
according to executive compensation expert Graef Crystal. Disney, and its board of
directors, couldn't have predicted the economic devastation that followed in 2008.
However, they could have waited until the company’s relative performance improved, so it
looked more appropriate to offer Iger so much more money, he explained.’Since the
contract had some time to run, and since total return performance at that point was poor,
why renew something then when you could have waited for a better time,” Crystal added.”)

gm0y



Disney's Dinosaur, MarketWatch, Ahstanr Barr 5/11/2009;
“Achunk of the restricted stock that Disney grants as part of its Iong-term incentive plan s subject to
peﬁemancem before executives get the shares. The main tsst ishased en Disney’s {otel shareholder return
versus the Standard 8 Poor's 500 index. But if that test isn't met by the first vesting date, the executives get.
another chance to pass later on. If they fail the second test, there's a third, different test based on growth in
Disney's adjusted earnings per share. Re-testing like this means executives are more likely to eventually get
their shares, making performance a less important part of the outcome. "Companies should not refeslt their
performance conditions and if the shares fail to vest, they should be forfeited,” RiskMetrics said in its analysis of
Disney's executive mcentlve bonus plan.”

ISS Governance Semces Regortl 2[25/2009
P 15-16:

The corr company states it targets 80 peroent of the fotal value of its annual long-term compensation awards for
named executive officers ("NEOs") to be in the form of restricted stock units ("RSUS”). In addition to his
inducement grant, Mr. fger received two annual equity awards in fiscal 2008: 421,053 stock options with a
$29.90 exercise price, which were valued at approximately $3.2 million on Jan. 9, 2008 and on Jan. 30, 2008
RSUs valued at approximately $5.9 million. RMG notes that RSUs granted as long-term incentive
compensation at Disney, typically are 50 percent subject to time vesting and 50 percent subject to

. performance based conditions: For.RSUs granted in fiscal 2008, half of the time vested units vest on the
second anniversary date and the remainder vest on forth anniversary. For awards made in fiscal 2009, the
company has changed its vestmg schedule where 25 percent of the time vested awards will vest on each of
the first four anniversaries. .

For performance based RSUs awarded in fiscal 2008, half vest on the second anniversary and the other half
on the fourth anniversary, only if a TSR test is met, the executive remains employed, and a performance test
to assure deductibility for tax purposes is satisfied. Awards granted in 2008, are subject to a TSR test which is
measured on a one or two year measurement period preceding each vesting date. Shares which fail to vest
on the first vesting date may vest on the second vesting date if either the one or four year penod prior to the
vesting date passes the TSR test. Dusney s required TSR test mandates that the company's TSR must exceed
the weighted average TSR of the S&P 500 Index over the same period. RMG notes that if the performance
RSUs fail to vest on the second vesting period, they will be subject to altemative tests to determine their

- vesting status. Shares that fail to vest on the second vesting period are eligible to vest if they satisfy an
average annual growth test. This test requires the company's EPS for the 16 preceding fiscal eamnings,
subject to committee approved adjustments, to pass an adjusted EPS growth rate hurdle. Pursuant to this
alternative test, all shares éligible shares will vest if the adjusted EPS growth is greater than 10 percent; 50
percent of the shares will vest if the adjusted EPS growth is between eight percent and 10 percent; and no
shares will vest if the adjusted EPS growth is less than eight percent. RMG notes that the company's
disclosure on the various performance tests is convoluted and not transparent to shareholders. If performance
units do not vest under the first ciiteria, the second criteria would apply. If the performance units do not vest
under the second criteria, the. th:rd criteria would apply. RMG believes that companies should not retest their
performance conditions and if they fail to meet the performance requirements, the awards should be forfeited.

P_17: ' '

RMG finds several aspects of Mr: Iger's contract and compensation terms to be conceming. The increases in his
target banus and long-terni incentive levels are high and the justification is lacking. The relesting of
performance conditions would eventually result in vesting of performance based awards. A renewal of an
employment agreement should not result in mega stock options grant, if the executive has been receiving
annual long-term equity awards: The high level of security benefits with continued limited disclosure. The
continuation of death ben&fits, even though they do not align with the company’s pay for performance
philosophy. Mr. Iger's multiple pay increases do not seem to align with the company’s mediocre performance.

EXHIBIT A



If the first installment of shares of performance-based restricted
stock does not vest on June 13, 2009, it may nonetheless vest on June 13, 2010,
June 13,2011 or June 13, 2012 if the performance-based criteria described
above are achieved over the two-year period ending on June 13, 2010, the
three-year period ending June 13,2011 or the four-year period ending June 13,
2012, respectively. Similarly, the vesting of the remaining shares of
performance-based restricted stock will be dependent on the performance of the
Common Stock for the period from June 13, 2008 through the applicable vesting
date exceedmg or equaling the performance of the stocks of 75% of the

_companies in the NASDAQ Industrial Index over such period of time. Thus, the
vesting of shares of performance—based restricted stock, including pursuant to
the retest features for-shares that do not vest on the date when they were
originally eligible for vesting; will be on a cumulative basis measured from

_ June 13, 2008 through the apphcable vesting date. In addition, all shares of

restricted stock will vest on a change in control of the Company as set forth

in the applicable grant agreement

PEARSON PLC, 20-F Mar 26 2009

Long-term mcentwes '

At the annual general’ meetmg in: Apnl 2006 shareholders approved

the renewal of the Iong-term in¢entive plan first introduced in 2001.

Executive directors, senior exécutives and other managers can participate in

the plan which can deliver restricted stock and/or stock options. Approx1mately
5% of the company’s employees currently hold awards under the plan. The aim is
to give the Committee a range of tools-with which to link corporate performance
to management's long-term reward in a flexible way. It is not the Committee's
intention to grant stock options:in 2009. Restricted stock granted to

executive directors vests only when stretching corporate performance targets
over a specified period'have been met. Awards vest on a sliding scale based on’
performance over the penod There is no retesting. The Committee determines
the performance measures and targets governing an award of restricted stock

prior to grant. -
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OFHIGEOPTHE ATTORNEY GENERAL -
20 BROADWAY.
ANDREWH. Cuomo N YoRR, NY {0271
November 18, 2008

Biward M. Liddy
Uhiimpan & CEC
" Americay lnternafional Group; Inc. -
‘70Rige Street
New Yerly NY, 10270 -

‘DesrMr. Liddy,

JAspiirt of Onir ongdiliig exanitiation of Aetican Inttationat Gioup(“ATG"):dnd bther
TARP reuipienss; we ate writing 1o ingtiiiens to AIG?s itédtiotis With respect to birinses aid:
pay Taises forexeoutives his year. AIG has already received wiore than $130-billion in Testhe-
Tnanting and therefore shoukl'be completely transparent. with taxpayers as fo-what. the

-CompHRY’S campénsation plans ars,

niagine that AIG could pay significantbonpses or givaxaises to its.expouts

shoulder their faif shase of théise diffieult eononiic Smes.

. -Signifiganit decision In-annovncing. eaxlier-this. week that some.of its top executives will nof get
T _bonuses this year. UBS and Barclays, neither'of whonihave been bailed out by taxpayers Hike

" AXS, have'riow-followed a similar parh. Please. mt5im Dy Office as S6on 5 possitile what. A1G
plaos to do-with respest 1o exécmive bonuses and Pay Fiises this year. Asyouknow, 1 Bebieve,

. o AlG.decision has significant legal ramifications.

] Lataw L. Cmrqin& .
. . ) Altoriey Genetal of the
. State-of New Yerk

APy demise bias serigusly harmod Sivestovsal) v the gouintry, Ontgp.ofithiat,
: “Baspayers have viow susk billions into-the company io-Keep ftafioat. Tethus seems hard to
] es after-the company:
Has:guite litetally beeh bailed out by the Anjerican'taxpayer. We befieve top ¢Xecutives shonki

Goldman Sachs, a firm whiclj hias reveived for Joss i fedetal furids than ATG, haymadea”

a0

ey a1t § ommbsbraran @ o0
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Honorable Barney Frank

Chisirman, House Commtiee on Financial Services
Uiiited Stafes House-of Representatives

2¥29 Raybum House Office Building

Washington, DG 2)515

lfe:' AIG 2008 Referition Bonuses
. Dear Chaitman Frank:

T wiiting fo provide-yon and your Commiiftee with inforsiiation régarding an ongoing
investigation my Office has been condudting of exeeutive compensation at American .
International Groyp {“A¥G”). 1 hope this information will be ussfil 1o the Committec at jts
hearing on AIG tomorrow, : '

" We Jeamned overfhe weekend that AIG had, Tast Friday, distributed more:than $160
.million fn vetention payments to members of its Financia} Products Subsidiary, the unit of AIG
that was principally responsible for the firm’s mettdown. Last October, AIG agroed to my
Office’s demand that no payments. be made out of its $600 million Finaneial Products deferred
compensation peol. ‘While this was a positive step, we were dismayed to learn after the fact that
AIG had mademulti-million dollar payments out of its separate Financial Produgts retention
*.plan on Friday, : . -

Al 1iow claims that it had no chaice but t6 pay these suims because:of-the ufalterable
terms of the plan. However, had the federal government not baited ot ARG with billions in
taxpayer funds, the firm likely would have gone bankrupt, and surely:no paymenits would have
been made out of the plan. My Office has reviewed the legal-opinion that AIG-obtained from ifs
own.eounsel, and it is not at all clear that these lawyers even considered the argument that it is
only by the grace.of Anigrican takpayers that members of Financial Produicts even have jobs, let.

 alone:a pool of retenition bonbs money. 1 hope the Committee will take up this issue at its
- hearing tomorrow. ' ‘

Puirthetmore, we know that AIG was able t6 bargain wiik its Finaricig! Produots
employees since these employees have agreed to take salaries of §1 for 2009 in exchange for .
receiving their retention banus packages.. The fact that AIG engaged in this negotiation flies in



e unbsidiny’s business. However, fodst

+ e GFATCP asonion it b o biion bl o-etke these Tavish fualfiamillion dodias
borus pagmiterits. Reappears thar AYG el oot Javerays thn they tow claim.

individiils=at Flnancial Products was vital tounwinding
AT B bés anvilling 1o disclose the names of

ihose who veugivel these: retention papiseRis ok suitile te test their vlaim. Moreover,
as detatled belov, sidtierous indiidualswihin yedctved B s “Tétenition” hofrisesdté no lofiper at
the fimr. Until we obtain the names oftheie ot Bl s impossible to deteérming when and.

"

why The lof the firmaned bow it s shaf Hiey Sestyeil Thsde paymene,

IEAIG swete eontidnt it fts, ehilin that tioke whioxeceived these Targe bamises wére.so
vital 1. the- drderly urnwinding of the ynitions Yyl s them to-freely provide the ndandes
and positions of these tho got these bovwies, My ‘Wlmmﬁmem.s'&@km@xglmﬁpn
Yor why saeh aneqsf these individuals Verkso tmofal kel abord that they were prid
handsomely despite the ymit’s disasitotis porfrnsins; ‘

A ymmay-kaovs, my Oifice yesterday subprenasd AIG for the names of those who,
recetved thess bonuses, and we plan to 4o evérsthing Higegssary 10 enforce vompliznce,
Ameérichn taxpayers dessive fo kiiow Whgreibsirmigugy Is going, and AlG’s intransigefceand
desire t& obisenis who reezived thage pjpisnts Shsuld mot be tolezated. Aligady nig Office has
deterrmined that some of these bonuses were: SHEEErE ii'size. Porexample:

*  Thetopresipiont received more than $6.4 million;
. The top seven bonus recipients received moge than $2.million gath;
* The top tenbonus recipients received a sombirisd $42 imilliong

. -22 individuals received bormses 6 §2 million.or tiore, and combined they
received moke than $72 million;

7% Individuals repeived bomusesof $1 million o mee; gl

* Elovensfthe individials who receivod Setertion” homases oF$1 million
ormore are no longer working at AIG, including one whe- received $4.6
- ‘mllion; - . '

Again, these paymmﬁ were all made to individuals in the subsidiary whese performance
led to crushing lasses and thie near failure of AlG. Thus, last week, AIG iade moré than 73
millionaires ix the uiit which lost 50 rmuch monty that it brought the firss t6 its kriees, forcing 2,

taxpayer bailout.” Something is. deeply ‘wrong with this cutcome. Ihope the Committee, will
address it head on.



W have alsonow gbtafned the contyacts ander swhioh AIG decided to make these.

paymients, The pontregets: shockingly epntain # provision-that required moist individuals” bonuses. -
to-be 100% of their 2007 bonuses. Thuls, i the Spring of last year, AIG chesse tolock:in bonuses

Tor 2008 ar 2007 Yewels despite-obvions signs that 2008 performunce wonld be disasirons o
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1934 Act/Rule 142-8
November 5, 2010

VIA E-MAIL (shareholderproposais@sec.gov)

Office of Chief Counsel

Division of Corporation Finance

U.S. Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

Re:  The Walt Disney Company
Shareholder Proposal of Unite Here
Securities Exchange Act of 1934 Rule 14a-8

Dear Ladies and Gentlemen:

The Walt Disney Company, a Delaware corporation (with its consolidated subsidiaries,
“Disney” or the “Company™), requests confirmation that the staff (the “Staff") of the Division
of Corporation Finance of the U.S, Securities and Exchange Commission (the “Commission”)
will not recommend enforcement action to the Commission if, in reliance on Rule 14a-8 under
the Securities Exchange Act of 1934 (the “Exchange Act”), the Company omits the enclosed
shareholder proposal (the “Proposal™) and supporting statement (the “Supporting Statement”)
submitted by Unite Here (the “Proponent”) from the Company’s proxy materials for its 2011
Annual Meeting of Sharcholders (the “2011 Proxy Materials™).

Pursuant to Rule 14a-8(j) under the Exchange Act, we have:

+ filed this letter with the Commission no later than eighty (80) calendar days before the
Company intends to file its definitive 2011 Proxy Materials with the Commission; and

» concurrently sent copies of this correspondence to the Proponent.

A copy of the Proposal and Supporting Statement, the Proponent’s cover letter submitting the
Proposal, and other correspondence relating to the Proposal are attached hereto as Exhibit A,

L SUMMARY OF THE PROPOSAL

On September 24, 2010, the Company received a letter from the Proponent
containing the Proposal for inclusion in the Company’s 2011 Proxy Materials. The
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Proposal requests that the Company’s Compensation Committee “adopt a policy to only
use one test to assess performance in determining eligibility for awards of stock in the
Long Term Incentive Plan for senior executives, rather than allowing re-tests that
increase the likelihood of executives receiving awards.”

iL EXCLUSION OF THE PROPOSAL

A Background and Bases for Exclusion of the Proposal and Supporting
Statement

Disney has, for several years, included in its equity awards to senior officers
performance-based restricted stock units that vest only upon the achievement of stated
performance goals. In each of the annual grants of such awards, the Compensation Committee
establishes performance goals for restricted stock units that it believes to be appropriate in light
of the then competitive environment for executive talent and that it believes create the desired set
of objectives to drive the creation of long-term shareholder value. These factors are periodically
reviewed and hence the petformance goals for new grants are modified from time to time. Thus,
performance-based units granted prior to 2010 vested depending on whether the Company’s total
shareholder return exceeded the total shareholder return for the S&P 500 for periods preceding
the vesting date, with half of the units vesting two years after the award date and half of the units
vesting four years after the vesting date. Units that failed to vest two years after the award date
because the total shareholder return goal was not met remained eligible to vest four years after
the award date if the Company’s total shareholder return exceeded the shareholder retum goal for
the S&P 500 for periods preceding the fourth anniversary of grant. In addition, for units granted
in fiscal 2008 and 2009, if the total shareholder return goal was not met for either the two- or
four-year periods, the units could nevertheless vest if a goal based on the growth of the
Company’s earnings per share was met.! For awards granted after 2009, whether performance-
based units vest and, if so, the number of units that vest depends on a goal that is based on a
combination of total shareholder returnand earnings per share to be assessed approximately
three years after the grant date. For these awards, performance is measured — and all such units
vest —three years after the grant date; there is no opportunity for units that fail to vest at that time
to vest at a future date.”

In addition to the performance tests described in the text, all units awarded 1o officgrs subjectto the
provisions of Section 162(m) of the Internal Revenue Code are subject to a separate test based on adjusted
net.income. Ifthistestis not metas of any vesting date, the units will not vest and will not be éligible for
future vesting, irtespective of whether the total shareholder return or earnings per share test is met.

The 2009 and 2010 awards are described in greatér detail on pages 21 and 22 éf the Company's proxy
materials for its 2010 Annual Meeting of Shareholders. See: hitp://www.sec.gov/Archives/edgar/data/
1001039/000119312510010559/ddef14a.htm. Awards prior to 2009 are described in greater detail on
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The Proposal requests the adoption of “a policy to only use one test to assess
performance in determining eligibility for awards of stock in the Long Term Incentive Plan for
senior executives, rather than allowing re-tests that increase the likelihood of executives
receiving awards.” We believe it is unclear whether the Proposal and Supporting Statement
address: (i) the application of separate tests after two years and four years that applied to a
portion of performance-based units awarded prior to 2010; (i) the use of a goal for units awarded
after 2009 that is based on a combination of total shareholder return and earnings per share; or
(iif) some combination of both. We believe the Proposal and Supporting Statement can be
omitted on various grounds, depending on what the Proposal is intended to address, as follows:

e lrrespective of what the Proposal is intended to address, we believe the Proposal and
Supporting Statement can be omitted under Rule 14a-8(i)(9), as they would directly
conflict with a proposal the Company intends to present at the same meeting.

» Inlight of the lack of clarity of the Proposal and the Supporting Statement, we believe
they can also be omitted under Rule 14a-8(i)(3) because they are inherently vague and
indefinite.

» Ifthe Proposal and Supporting Statement are interpreted as targeting the two- and fcurﬁ
year testing dates that existed through the 2009 awards, we believe they may be omitted
under Rule 14a-8(1)(10), as the Proposal has been substantially implemented,

» Finally, we believe we may exclude certain statements within the Supporting Statement
under Rule 14a-8(1)(3), as such statements directly impugn the character, integrity or
reputation of a director standing for re-election.

B.  The Proposal May Be Exciuded in Reliance on Rule 14a-8(i)(9), as it Directly
Conflicts with a Stock Incentive Plan that the Company will Submit to
Shareholders for Approval at the Same Meceting

Rule 14a-8(i)(9) permits a company to exclude a shareholder proposal that directly
conflicts with one of the company’s own proposals to be submitted to shareholders at the same
meeting. The Proposal asks the Compensation Committee to establish a policy to use “only one
test to assess performance in determining the ehgxblhty for awards in stock” under the long-term
incentive program for senior executives. The Company’s Board of Directors intends to seek
shareholder approval at the 2011 Annual Meeting of Shareholders to adopt a new Stock
Incentive Plan (the “2011 Plan™). The Company currently issues equity awards under the
Company’s Amended and Restated 2005 Stock Incentive Plan (the “2005 Plan”) and the
Amended and Restated 1995 Stock Incentive Plan and Rules (the #1995 Plan™). Both of these

pages 21-23 of the Company’s proxy materials for its 2009 Annual Meeting of Shareholders, Se¢;
hitp://www.sec.gov/ Archives/edear/data/1001039/0001.19312509007628/ddef14a.htm.
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plans are expiring, and the Company intends to propose adeption of a new plan containing
substantially the same terms as the 2005 Plan and allowing issuance of awards from unused
shares from the 2005 Plan and the 1995 Plan. In light of the terms the Company intends to
include in the 2011 Plan, the Proposal conflicts directly with the Company’s proposal to seek
shareholder approval of the plan.

The terms the Company intends to include in the 2011 Plan allow for performance-based
vesting of restricted stock unit awards “on the attainment of a specified performance g,oai (or
goals) or on such other conditions as approved by the [Compensation} Committee in its
discretion.”* As such, the terms of the proposed plan specifically permit the use of multiple
goals for testing whether performance-based units will vest. Irrespective of whether the Proposal
and Supporting Statement focus on the application of the same goal at two different times or the
application of two goals at the same time, the Proposal and Supporting Statement would limit the
_ Compensation Committee to the application of one goal to test whether performance-based tests
have been met, in direct contradiction of the terms of the proposed plan. A favorable vote on
both the Proponent’s Proposal and the Company’s proposal would therefore result in an
inconsistent and ambiguous mandate from the Company’s shareholders.

The Staff has concurred with the view that companies may exclude shareholder proposals
in reliance on Rule 14a-8(1)(9) where those proposals seek to place limitations on terms of
incentive awards to senior executives at the same time as the company proposes to present its
own incentive plan with terms that specifically permit the terms the proposals would limit. In
The Charles Schwab Corp. (Jan. 19, 2010), a shareholder sought to propose that the company
adopt an incentive plan for senior executives that only allowed peer group performance targets,
while the company intended to propose a plan that allowed “absolute entity performance ora
relative comparison of entity performance to the performance of a peer group of entities or other
external measure of the selected performance criteria.” In other words, Charles Schwab’s

! The terms of the 201 | Plan will be substantially similar to the terms of the 2005 Plan; though the Company

has not yet finalized its consideration of all terms of the plan, such as the maximum number of shares that
may be issued under the 2011 Plan and the language that will make awards from the predecessor plans
available under the 201 Plan. The Company does, however, intend to retain in the 2011 Plan the language
currently set forth in Section 8.2 of the 2003 Plan, relating to Vesting Requirements for Restricted Stock
Awards. That language reads: “8.2 Vesting Requirements. The restrictions imposed on shares granted
under a Restricted Stock Award shall lapse in accordance with the vesting requirements specified by the
Committee in the Award Agreement, provided that the Committee may accelerate the vesting of a
Restricted Stock Award at.any time. The requirements for vesting of a Restricted Stock Award may be
based on the continued Service of the Participant with the Company oran Affiliate for a specified time
period (or periods), on the attainment of a specified performance goal (or goals) or,on such other terms and
conditions as approved by the Committee in its discretion. If the vesting requirements of a Restricted Stock
Award shall not be satisfied, the Award shall be forfeited and the shares of Common Stock subject to the
Award shal! be returned to the Company.” A copy of the 2005 Plan as currently in effect is attached as
Exhibit B.
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compensation committee could choose between two measures or exercise its discretion o use
any other non-enumerated measure, and the shareholder proposal sought to require selection of a
particular goal. The proposed 2011 Plan (like the plan in Charles Schwab) permits the
Compensation Committee to select one goal, multiple goals or other conditions in its discretion,
while the Proposal seeks to limit the criteria to a single goal (like the shareholder proposal in

Charles Schwab). Notwithstanding the fact that the discretionary plan proposed by Charles
Schwab meant that the company could comply with the terms of the sharcholder proposal even if
the company’s plan were approved, the Staff concurred with the company that the two proposals
conflicted and the shareholder proposal could be excluded under Rule 14a-8(1)(9). As Disney’s
proposal to approve the terms of the 2011 Plan and the Proponent’s Proposal are virtually
identical in approach to the company proposal and the shareholder proposal that was excluded in
Charles Schwab, the Company believes that the Proposal likewise may properly be excluded
under Rule 14a-8(i)(9).

Similarly, in AOL Time Warner Inc. (Mar, 3, 2003), the proponent s proposal requested
that the board adopt a policy prohibltmg future stock option grants to senior executives, which
was in direct conflict with the company’s proposal to adopt a discretionary stock option plan that
permitted grants of stock options to its employees, including senior executives. Although, as
noted by the proponent, the shareholder’s proposal theoretically could have been implemented
notwithstanding approval of the stock option plan, the Staff concurred that the company could
omit the proposal pursuant to Rule 14a-8(i)(9) as the shareholder’s proposal and the company’s
proposal “presented alternative and conflicting decisions for shareholders” and that “submitting
both proposals to a vote could provide inconsistent and ambiguous results.” Similarly here, the
Proponent seeks the adoption of a policy regarding use of a single goal to assess achievement of
performance criteria in direct conflict with the Company’s proposal seeking approval of the 2011
Plan, which permits vesting on the attainment of more than one goal. Allowing both proposals to
be presenited in the 2011 Proxy Materials would raise the same “conflicting decisions for
shareholfers” and potentially “inconsistent and ambiguous results” as existed in AOL Time
Warner.

While the Staff has denied relief in some instances where a shareholder proposed to place
limitations or conditions on executive incentive awards and the company proposed to submit an
incentive plan before shareholders at the same meeting, it has done so only where the terms of
the company’s proposal did not specifically permit the conduct at which the shareholder’s
proposal was aimed. For example, in The Goldman Sachs Group. Inc. (Jan. 3, 2003), the Staff
was unable to concur with the company’s view that a proposal could be excluded under

¢ See also, Abercrombie & Fitch Co. (May 2, 2005), (concurring with the view that a shareholder proposal to

require perfonnance-based vestmg of stock optiens could be excluded under Rule 14a-8(i)(9) as it
conflicted with the company’s proposal to adopt an equity-based incentive plan that provided for time-
based vesting of stock options).
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Rulel4a-8(i)(9) where a shareholder proposal requested that all future stock option grants to
senior executives be performance-based and the company intended to present a plan that would
give the board sole discretion in determining the terms and conditions of grants under the plan
without specifically permitting performance-based awards. See also, Fluor Corp. (Mar. 10,
2003) (same); Safeway Inc. (Mar. 10, 2003) (same); and Kohl’s Corp. (Mar. 10, 2003) (same).
These letters are distinguishable from our circumstances , as they were in Charles Schwab.
Unlike the facts in Goldman Sachs, Fluor, Safeway and Kohl’s, where the company-proposed
plan contained no guidance on the terms of the awards and instead deferred completely to board
or committee discretion, the terms of the 2011 Plan will explicitly establish the Compensation
Committee’s authority to employ multiple goals for the vesting of restricted stock awards while
the Proposal seeks to limit that authority to one goal. This is a clear conflict of the type that
existed in Charles Schwab and that did not exist in Goldman Sachs and similar letters.

For the reasons discussed above, submitting both the Company’s proposal and the
Proposal to shareholders would present conflicting decisions for Company shareholders and an
affirmative vote on both the Proposal and the approval of the 2011 Plan would result in an
inconsistent and ambiguous mandate from those shareholders. The Proposal and Supporting
Statement, therefore, may propetly be omitted from the 2011 Proxy Materials in reliance on Rule
14a-8(G)(®).

C. The Proposal May Be Excluded in Reliance on Rule 14a-8(i)(3), as it is
Materially False and Misleading

Rule 14a-8(1)(3) permits a company to exclude a proposal or supporting statement, or
portions thereof, that are contrary to any of the Commission’s proxy rules, including Rule 14a-9,
which prohibits materially false and misleading statements in proxy materials. Pursuant to Staff
Legal Bulletin 14B (Sep. 15, 2004) (“SLB 14B”), reliance on Rule 14a-8(i)(3) to exclude a
proposal or portions of a supporting statement may be appropriate in only a few limited
instances, one of which is when the resolution contained in the proposal is so inherently vague or
indefinite that neither the shareholders in voting on the proposal, nor the company in
implementing the proposal (if adopted), would be able to determine with any reasonable
certainty exactly what actions or measures the proposal requires. See also Philadelphia Electric
Company (Jul. 30, 1992).

In applying the “inherently vague or indefinite” standard under Rule 14a-8(i)(3), the Staff
has long held the view that a proposal does hot have to specify the exact manner in which it
should be implemented, but that discretion as to implementation and interpretation of the terms
of a proposal may be left to the board. However, the Staff also has noted that a proposal may be
materially misleading as vague and indefinite where “any action ultimately taken by the
Company upon implementation [of the proposal] could be significantly different from the actions
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envisioned by the shareholders voting on the proposal.” See Fugua Industries, Inc. (Mar. 12,
1991). v
The Proposal and Supporting Statement seek to limit “re-tests™ of performance tests used
to determine the vesting of performance-based restricted stock units granted to senior executives.
As noted in Section ILA. above, it is unclear whether the Proposal’s reference to “re-testing” is
intended to refer to the practice of allowing performance metrics to be tested at multiple points in
time or whether it is intended to refer to the practice of using multiple performance metrics to
assess achievement of performance goals.

The Proposal requests that the Company’s Compensation Committee “adopt a policy to
only use one test to assess performance in determining eligibility for awards” of restricted stock
units under the long term incentive program for senior executives, rather than allowing “re-tests
that increase the likelihood of executives receiving awards.” The Supporting Statement notes
that in 2008 and 2009, the Company “allowed senior executives to re-test to determine whether
they received performance-based ‘restricted stock units™ and asserts that such a practice
“delinks executive compensation from company performance because it allows senior executive
multiple opportunities under different criteria to receive awards.” However, the Supporting
Statement then recognizes “Disney’s 2010 proxy statement notes that only one re-test was
allowed for stock units granted in calendar year 2010,” and expresses the concern that “there is
currently no guarantee that Disney will not introduce more re-testing opportunities in future
years.” The limiting of “re-testing” is fundamental to the Proposal; however, the various
references to “re-testing” in the Proposal and the Supporting Statement render the meaning of
that fundamental term absolutely unclear. This uncertainty renders the Proposal materially
misleading, as neither the shareholders in voting on the proposal, nor the Company in
implementing the proposal (if adopted), would be able to determine with any reasonable
certainty exactly what actions or measures the Proposal requires.

In General Electric Company (Dec. 31, 2009), the Staff concurred that a proposal calling
for the board to aggressively evaluate a director’s performance by initiating a system akin to an
employee ranking system -- specifying that each board member with at least eight years of tenure
will be “forced ranked” and that the “bottom ranked” director would not be re-nominated --
could be omitted in reliance on Rule 14a-8(i)(3). In this letter, the company asserted that there
was no guidance in the proposal regarding how to “rank” directors and, therefore, there was
uncertainty as to how the company or shareholders would know which incumbent directors were
eligible to be nominated for re-election. Similarly, the current Proposal provides no guidance to
the Company or shareholders regarding the definition of “re-testing.” The everyday language of
that term could refer to “re-testing” at different points in time or to using multiple performance
criteria at a single (or multiple) points in time. Accordingly, neither the Company nor
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sharcholders can be certain as to which element of the restricted stock unit vesting the Proponent
is attempting to address.

The Staff also has previously expressed the view that a proposal urging the board of
directors to take the necessary steps to amend a company’s articles of incorporation and bylaws
to provide that officers and directors shall not be indemnified from personal liability for acts or
omissions involving gross negligence or “reckless neglect” may be omitted under Rule
14a-8(1)(3). See Peoples Energy Corporation (Nov. 23, 2004) (reconsideration denied Dec. 10,
2004). In that letter, the company expressed its view that the “reckless neglect” standard was not
defined in the proposal and a “canvass of Illinois jurisprudence did not uncover even a single
case or example describing, defining or applying a ‘reckless neglect” standard of conduct.” The
company argued that this “undefined and unrecognized standard™ rendered the proposal so vague
and indefinite that neither the shareholders voting on the proposal nor the company in
implementing the proposal would be able to determine what actions or measures the proposal
requires. In response, the proponent of that proposal pointed to several potential definitions of
the term “reckless neglect” based upon the “everyday language” of the words as definedin
various dictionaries. However, the Staff concurred with the company’s view that the proposal
could be excluded in reliance on Rule 14a-8(i)(3) as vague and indefinite. Just as the proposal in
People’s Energy sought to preclude indemnification from personal liability for acts or omissions
involving gross negligence or “reckless neglect,” this Proposal seeks to have shareholders
support the Company’s adoption of a policy to “only use one test to assess performance ... rather
than allowing re-tests” without adequately describing in the Proposal or the Supporting
Statement whether the “test” should relate to a single point in time or a single performance
metric. The failure to provide shareholders with adequate guidance on this fundamental aspect
of the Proposal prevents the Company and shareholders from understanding with any reasonable
certainty the actions sought by the Proposal and, thus; renders the entire Proposal impermissibly
vague and indefinite. Further, given the materially vague and indefinite nature of the Proposal
and Supporting Statement, any action ultimately taken by the Company upon implementation of
the Proposal could be significantly different from the actions envisioned by the shareholders
voting on the Proposal.

Based on the foregoing analysis, the Company believes that it may properly omit the
Proposal and Supporting Statement from its 2011 Proxy Materials in reliance on Rule
14a-8(i)(3).

D. The Proposal May Be Excluded in Reliance on Rule 14a-8(ij(10), as the
Company has Substantially Implemented the Proposal

Rule 14a-8(i)(10) permits a company to exclude a proposal from its proxy materials if the
company “has already substantially implemented the proposal.” The Commission has stated that
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for a proposal to be omitted as moot under this rule it must be “substantially implemented” by a
company, not implemented in full or precisely as presented. See Release No. 34-20091 (Aug.
16, 1983). The general policy underlying the “substantially implemented” basis for exclusion is
“to avoid the possibility of shareholders having to consider matters which have already been
favorably acted upon by the management.” See Release No. 34-12598 (Jul. 7, 1976).

The Staff has stated that “a determination that the company has substantially
implemented the proposal depends upon whether [the company’s] particular policies, practices
and procedures compare favorably with the guidelines of the proposal.” See Texaco, Inc. (Mar.
28, 1991). In other words, Rule 14a-8(1)(10) permits exclusion of a shareholder proposal when a
company has already substantially implemented the essential objective of the proposal even if by
means other than those suggested by the shareholder proponent. See, ¢.g., Wal-Mart Stores, Inc,
{Mar. 30, 2010) (concurring that a company’s adoption of various interal policies and
adherence to particular principles substantially implemented a proposal seeking the adoption of
principles for national and international action to stop global warming specified in the proposal),
PG&E Corporation (Mar. 10, 2010) (concurring that a company’s practice of disclosing annual
charitable contributions in various locations on its website substantially implemented a proposal
seeking a semi-annual report on specific information regarding the company’s charitable
contributions); and Aetna Inc. (Mar. 27, 2009) (concurring that a report on gender considerations
in setting insurance rates substantially implemented a proposal secking a report on the
company’s policy responses to public concerns about gender and insurance, despite the
proponent’s arguments that the report did not fully address all issues addressed in the proposal).’

While the Proposal is unclear as to whether its reference to “re-testing” is intended to
refer to the practice of allowing performance metrics to be tested at multiple points in time or
whether it is intended to refer to the practice of using alternative performance metrics to assess
the achievement of performance goals, if it is intended to refer to testing at multiple times, the
Company’s recent practice substantially implements the terms of the Proposal.

As disclosed on page 22 of the Company’s proxy materials for the 2010 Annual Meeting
of Shareholders, the Compensation Committee revised the performance tests for all restricted
stock units to be awarded to senior executives in calendar year 2010 to provide that all
performance-based units vest after three years if the performance goals are met at that time.
Unlike awards granted in 2008 and 2009, achievement of the performance criteria for 2010

See.also Anheuser-Busch Cos. Ine, {Jan. 17, 2007); ConAgra Foods, Inc. (Jul. 3, 2006); Johnson &
Johinson (Feb. 17, 2006); ExxonMobil Corporation (Mar. 18, 2004); Xcel Energy, Inc. (Feb. 17,2004);
The Talbots, Inc. (Apr. 5, 2002); AMR Corp. (Apr.. 17, 2000); and Masco Corp. (Mar. 29, 1999). In Masco
Corp., the Staff concurred with the view that a proposal could be omitted as substantially implemented
where the company’s actions sufficiently addressed the proponent’s underlying concern despite the
differences between the company’s actions and the shareholder proposal.
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awards is not subject to additional testing at alternative dates. The Company believes that this
change in practice regarding the performance test for restricted stock units awarded in 2010
substantially implements the Proposal.

In this regard, the Proposal seeks a policy of only using “one test to assess performance
in determining eligibility for awards...rather than allowing re-tests.” The Supporting Statement
acknowledges that Disney changed its practices as described above but expresses the concern
that the Company’s practices may “introduce more re-testing opportunities in future years.”
There is nothing in the Proposal, however, that would prevent a change in policy in future years
if the Board of Directors deemed it in the best interests of shareholders. Accordingly, the
Company has fully implemented the action sought by the Proposal (as that action is assumed in
this discussion) and the effect of the Company’s revised practices would have the same effect as
the “policy” sought by the proposal. Further, as in Wal-Mart Stores, the Company is not
required to adopt the Proposal as written, but to implement particular policies, practices and
procedures that compare favorably with the guidelines of the Proposal. Therefore, it is not
necessary for the Company to formally “adopt a policy™ that does not permit re-testing of
performance metrics at different points in time, as its practices (as disclosed in its 2010 proxy
materials) have fully implemented such a guideline.

For the reasons discussed above, the Company’s policies, practices and procedures
compare favorably with the guidelines of the Proposal and the Company has substantially
implemented the Proposal. Therefore, the Proposal and Supporting Statement may properly be
omitted from the 2011 Proxy Materials in reliance on Rule 14a-8(1)(10).

E. Portions of the Supporting Statement may be Omitted in Reliance on Rule
14a-8(i)(3), as Such Statements Directly Impugn the Character, Integrity or
Personal Reputation of a Director Standing for Re-election

SLB 14B sets forth the Staff’s view regarding situations where modification or exclusion
of a proposal or portions of a supporting statement may be consistent with the application of
Rule 14a-8(i)(3), including where statements directly or indirectly impugn the character,
integrity or personal reputation, or directly or indirectly make charges concerning improper,
illegal, or immoral conduct or association, without factual foundation. See also, International
Business Machines Corporation (Jan. 26, 2006),

The Supporting Statement includes the following impugning statements regarding one of
the Company’s.directors: *The re-testing practice shines an unfavorable spotlight on director
Fred Langhammer who became the Compensation Committee Chairman before the 2008 annual
meeting. Mr. Langhammer was a director of AIG from January 2006 until his November 2008
resignation, and sat on AIG’s *Compensation and Management Resources Committee’ and
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‘Finance Committee.” During this period, AIG endured criticism for showering large bonuses
and lavish junkets on top executives as the company imploded.”

The Company believes that the above-referenced statements serve no purpose other than
to attempt to impugn the character, integrity or personal reputation of Mr. Langhammer. The
statements directly insinuate that his service as a director of AIG and Disney somehow draws
“an unfavorable spotlight” on him without any description of any action taken by Mr.
Langhammer, AIG’s board of directors or any committee of AIG’s board on which Mr.
Langhammer sat that would conceivably support such a charge, let alone establish any
reasonable nexus between Mr. Langhammer’s service as a director of AIG and the compensation
practices at the Company. Statements of this sort — which are transparent attempts to impugn
the leadership, character, integrity or personal reputation of a Director — may be properly
omitted pursuant to Rule 14a-8(i)(3). We therefore believe that, if the Proposal and the:
Supporting statement are not omitted in their entirety on the grounds set forth in the preceding
sections, the three sentences from the Supporting Statement quoted above can be omitted from
the Company’s 2011 Proxy Materials in reliance on Rule 14a-8(1)(3).

il  CONCLUSION

For the reasons discussed above, the Company believes that it may properly omit the
entire Proposal and Supporting Statement from its 2011 Proxy Materials in reliance on Rule 14a-
8(i)(9), as the Proposal directly conflicts with a proposal intended to be submitted by the
Company to shareholders at the same meeting. The Company also believes it may exclude the
Proposal and Supporting Statement based on Rule 14a-8(i)(3) as they are impermissibly vague
and indefinite as to what vesting terms of the restricted stock unit awards the Proponent is
attempting to address, and are therefore misleading. Further, if the Proposal and Supporting
Statement are interpreted to address the alternative testing dates for achievement of performance
goals, the Company believes it may properly omit them from its 2011 Proxy Materials in reliance
on Rule 14a-8(i)(10) as the Company has substantially implemented the Proposal. As such, the
Company respectfully requests that the Staff concur with its views and not recommend
‘enforcement action to the Commission if the Company omits the entire Proposal and Supporting
Statement from its 2011 Proxy Materials.

Should the Staff be unable to concur with the Company’s view that the entire Proposal
and Supporting Statement may be omitted, the Company believes that it may properly omit
certain portions of the Supporting Statement identified in the preceding section under Rule
14a-8(i)(3). As such, the Company also respectfully requests that the Staff concur with its view
and not recommend enforcement action to the Commission if the Company omits the sentences
of the Supporting Statement quoted in Section ILE, above, from its 2011 Proxy Materials.
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Please do not hesitate to call me at (818) 560-6126 or by return email if you require
additional information. Please acknowledge receipt of this letter by return email. We request
that you transmit your response by email to Roger.Patterson(@Disney.com and understand that
you can transmit your response to the Proponent at alee@unitehere.org.

Sincerely,
Roger J. Patterson
Attachments

ccr Mr. Andy Lee
Strategic Affairs Coordinator
Unite Here Los Angeles
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Andy Lee

Strategic Affairs Coordinator
Unite Here Los Angeles

464 8. Lucas Avenye, Suite 4201
Los A CA 90017

Tel: (213) 481-8350, ext, 286
Fax: (213) 4810352

September 23, 2010

M Alan N. Bravecman, Scetary RECEIVED

The Wall Disney Company
500 South Buena Vista Street ' CED 9 4 )
Buarbask, Californin 91521-1030 SEP 24 2010

By Overnight Mail: ALAN BRAVERMAN

Dear Mr, Braverman:

1 am submitting the enclosed stockholder proposal by Unite Here for inclusion in the proxy
statement anil form ol proxy relating 1o the 2011 Ansual Mesting of Stockbolders of the Wak
Disney Company. pursuant o Rule 14a-8.

%mki‘t&dﬁm
'you have any questions about this proposal, please call me 2t (2133 481-8530, ext. 286, Thank
you for your attention to this matter,

ier Proposal by Unite Here

Bencr Py, Cermon, PO » SN Wi, mwmﬁamm&w %WW
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RESOLVED, that shurchollers recomisend that the Company’s Compensation Commitiee sdopt a policy o
only use one st to assess performance in determining eligibiiity for awards of stock i the Long Term Inesutive
Plan for senior execatives, rather than allowing re-tests that incrense the Tikelihood of exceutives
receiving the awurds.

tliit g executives re-ests to
icted stock units™ m&dwt,& company's Long
| ; m;wmatwa from company performance
because it 4 3%% s&:ﬁm‘ ««mmuw muiupln opportunit es under different criteria to receive wards and
de-emphasizes company performance as a factor in receiving them.

Disney's. Qﬁmpuwza%mn Committee modificd the plun prior 10 the 2009 annual meeting o give fop
exedutives three tests in order to receive stock units granted in fscal year 2008, RiskMetrics  Grovp
{RMG), noted that ;F;m?ﬁ:xmmwe ursils do not vest under the first criteria, the second eriteria would
apply. If the peeformance units do not vest under the second criteria, the third eriteria would apply." A
May 11, 2009 MarkeWatch article notes thut “re-testing like this menns executives are more likely o
ev&ﬁﬁs&ity get their shares, making performince a less imporiant part of the oulcomne,”

This srrangement was not approved by shareholders.

RMG criticized the m«semi% practice, noting in Februacy 2009 that “the company's disclosure on the
various Wﬁ'mnmw& 18815 is convoluted and not transparent to sharcholders... RMG believes that
mﬁ‘sgwxm should not retest their ;mrféma:m conditions and i they il to mieet the pedformance
requirements, the awands. should be forleited.”

Disney's 2010 proxy statement noles that only one re-test was allowed for stock units granted in
calendar year 2010, ij‘mmiiy however, there is carrently nio guarant e that Disney will not introduce
moTe re-testing opportunities in future vears.

The re-testing practice shines an unfavorable spotlight on direcror Fred Langhummer who becane the
Compensation Conmittee Chairman before the 2008 annusl mwmg Mr. mmmf was i director
ol ALG from January 2006 uniil his Novernber 2008 resignation. and sat on AIG's “Compensation and
M@n&gﬁ‘xmm Resources Committee” and “Finance Committee.” During this period, AlG endured
criticism for showering barge bonuses and lavish junkets on top executives as the company imploded.

Disney shateholders and others have also displayed an increasing concern over Disney’s executive
comperisation pﬁ&mw
¢ A majority of outside shareholders voted for 4 resolution at the 2%11? anntal meeting aémcmmg
an advisory vole on executive compensation,
» The Corporate Library, a respwwé corporite governance authority, gave Disney a “D" grade i in
its September 2010 report, stating thut the grade “is a reflection of high governance risk due to
mmiﬁwd conierns related to executive compensation.”

Disney should better tie compensation to pérformance by implementing a policy disallowing re-tests
for assessing mﬁﬁmmw o determine da@b&wy for awards. in order to better link compensation with
company performance. Accordingly. we urpe shareholders to vote FOR this proposul.




kX BUNY b 3 AZADIWTIIZE TOH RatMER

H9-23-18 12:53¢ Py: 272

Jamas W McCledland
Sewhor Vies Prosident

S50 Madieen Ao

e Pl _

P Yok MY 0032

g 22307 2845 .
Fax. B 858 7355 TR I

ol fiee 300 544 1543 MorganStaniey

fattionnw metellnd@madiaom v Smﬁi’tam&)’

Septembear 22, 2010

Unite Here

Aun: Marty Leary

1775 K Stroet NW-6™ Floor
Washington, D.C, 20006

To Whom Tt May Concern:

Please note that Unite Here is the beneficial owner of 120 shares of Walt Disney stock
and hag continuously held these shares for wore than one year. [f you have any qoestions
about this, please call me al 212-507.2845.

W MeCleland
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The @AL‘(@%&&‘? Company

Royer 1. Pattoron
Munaging Vice Prosident, Uoned
Registord i igune Udiinged

October 1, 2010

VIA OVERNIGHT COURIER

Andy Lee

Unite Here Los Angeles
464 Lucas Ave., Suite #201
Los Angeles, CA 90017

Dear Mr, Lee:

This letter will acknowledge that we received on September 24, 2010, your letter dated

- September 23, 2010 submitting a proposal for consideration at the Company’s 2010 annual
meeting of stockholders regarding the performance test for restricted stock units. As the time for
the annual meeting comes closer, we will be in touch with you further regarding our response to
your proposal.

Sincerely yours,

%(’«M\

Roger J. Patterson
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Exhibit B

Amended and Restated 2005 Stock Incentive Plan

1. Purpose. The purpose of The Walt Disney Company Amended and Restated 2005 Stock Incentive Planis to further
align the interests of employees and directors with those of the shareholders by providing incentive compensation
opportunities fied to.the performance of the Common Stock-and by promoting increased ownership of the Common Stock
by such individuals. The Plan is also intended to advance the interests of the Company and its shareholders by attracting,
retaining and motivating key personnel upon whose judgment, initiative and effort the successiul conduct of the
Company’s business is largely dependent.

2. Definitions. Wherever the following capitalized terms are used in the Plan, they shall have the meanings specified
below,

*Affiliate” means (i} any entity that would be treated as an "affiliate” of the Company for purposes of Rule 12b-2 under the
Exchange Act and (i) any joint venture or other entity in which the Company has a direct-or indirect beneficial ownership
interest representing at least one-third (1/3) of the aggregate voting power of the equity interests of such entity or one-
third (1/3) of the aggregate fair market value of the equity interests of such entity, as determined by the Committee.

“Award” means an award of a Stock Option, Stock Appreciation Right, Restricted Stock Award, Stock Unit Award or Stock
Award granted under the Plan.

"Award Agreement” means a written or electronic agreement entered into between the Company and a Participant setting
forth the terms and-conditions of an Award granted to a Participant.

“Board” means the Board of Directors of the Company.
"Code” means the Internal Revenue Code of 19886, as amended.
*Common Stock” means the Company's common stock, par value $0.01 per share,

"Committee” means the Compensation Committee of the Board, or such other committee of the Board appointed by the
Board o administer the Plan.

“Company” means The Walt Disney Company, a Delaware carporation.

"Date of Grant" means the date on which an Award under the Plan is granted by the Commnttee orsuch later date as the
Committee may specify to be the effective date of an Award.

“Disability” means a Participant being considered “disabled” within the meaning of Section 409A(a)(2)(C) of the Code,
unless otherwise provided in an Award Agreement.

“Effective Dafe” has the meaning ascribed to it in Section 14.1 hereof.

"Eligible Person”™ means-any person who is an employee of the Company or any Affiliate or any person to whom an offer
of employment with the Company or any-Affiliate is extended, as determined by the Committee, or any person who.is a
Non-Employee Director,

“Exchange Act’ means the Securities Exchange Act of 1934, as amended.

“Fair Market Value® of a share of Common Stock as of a given date shall be the average of the highest and lowest of the
New York Stock Exchange composite tape market prices at which the shares of Common Stock shall have been sold
regular way on the date as of which Fair Market Value is to be determined or, if there shall be no such sale on such date,
the next preceding day on which such & sale shali have ocatirred. if the Common Stock is not fisted on the New York
Stock Exchange on the date as of which Fair Market Value is to be determined, the Committee shall determine in good
faith the Fair Market Value in whatever manner it considers appropriate.

"Full-Value Award" means any Restricted Stock Award, Stock Unit Award or Stock Award.

“Incentive Stock Option” means a Stock Option granted under Section 6 hereof that is intended to meet the requirements
of Section 422 of the Code and the regulations thereunder.

“Non-Employee Director” means any member of the Board who'is not an employee of the Company.

“Nongqualified Stock Option” means a Stock Option granted under Section 6 hereof that is not an Incentive Stock Option.



“Participant” means any Eligible Person who holds an outstanding Award under the Plan.

“Plan” means The Walt Disney Company Amended and Restated 2005 Stock Incentive Plan as set forth herein, effective
as provided in Section 14.1 hereof and as may be amended from time to time.

“Restricted Stock Award” means a grant of shares of Commaon Stock to an Eligible Person under Section 8 hereof that are
issued subject t6 such vesting and transfer restrictions as the Committee shall determing, and such other conditions, as
are set forth in the Plan and the applicable Award Agreement:

“Section 162(m)" means Section162(m) of the Code or any successor provision thereto and the reguiations thereunder.

“Service” means a Participant's employment with the Company or any Affiliate or a Participant’s service as a Non-
Employee Director with the Company, as applicable.

"Stock Award” means a grant of shares of Common Stock to an Eligible Person under Section 10 hereof that are issued
free of transfer restrictions and forfeiture conditions.

“Stock Appreciation Right' means a contractual right granted to an Eligible Person under Section 7 hereof entitling such
Eligible Person to receive a payment, representing the difference between the base price per share of the: rzght and the
Fair Market Value of a share of Common Stock, at such time, and subject to such conditions, as are set forth in the Plan
and the applicable Award Agreement.

“Stock Option” means a contractual right granted to an Eligible Person under Section 6 hereof to purchase shares of
Common Stock at stich time and price; and subject to such conditions, as are set forth in the Plan and the app!;cabie
Award Agreement.

"Stock Unit Award" means a contractual right granted to an Eligible Person under Section 9 hereof representing notional
unit interests equal in value to a share of Common Stock to be paid or distributed at stich times, and subject to such
conditions, as set forth in the Plan and the applicable Award Agreement.

3. Administration.

3.1 Committee Members. The Plan shall be administered by a Committee comprised of no fewer than two members of the
Board. It is intended that gach Committee member shall satisfy the requirements for (i) an “independent director” for
purposes of the Company’s Corporate Governance Guidelines and the Compensation Committee Charter, (iyan
“independent director” under rules adopted by the New York Stock Exchange, (iii) @ "nonemployee director" for purposes
of such Rule 16b-3 under the Exchange Act and {iv) an “outside director” under Section 162(m) of the Code. No member
of the Committee shall be liable for any aci;on of determination made in good faith by the Committee with respect to the
Plan or any Award theretnder.

3.2 Committee Authority. The Committee shall have such powers and authority as may be necessary or appropriate for
the Committee to carry out its functions as described in the Plan. Subject to the express limitations of the Plan the .
Commiittee shall have authority in its discretion fo determine the Eligible Persons 16 whom, and the fime or times at which,
Awards may be granted, the number of shares, units or other rights subject to each Award, the exercise, bass or
purchase price of an Award (if any}, the time or times at which an Award will become vested, exercisable or payable, the
performance goals and other conditions of an Award, the duration of the Award, and all other terms of the Awa?d Subject -
to the terms of the Plan, the Committee shall have the authority to amend the terms of an Award in any manner that is ot
inconsistent with the Plan, provided that no such action shall adversely affect the rights of a Participant with respect to an
outstanding Award without the Participant's consent. The Committee shall also have discretionary authority to interpret the
Plan and Award Agreements issued under the Plan, fo make factual determinations under the Plan, and to make all other
determinations necessary or advisable for Plan administration, including, without fimitation, to correct any defect, to supply
any omission or to reconcile any inconsistency in the Plan or any Award Agreement hereunder. The Commitiee may
prescribe,.amend, and rescind rules and regulations relating to the Plan. The Committee's determinations under the Plan
need not be uniform and may be made by the Committee selectively among Participants and Eligible Persons, whether or
not such persons are similarly situated. The Committee shall, in its discretion, consider such factors as it deems relevant
in making its interpretations, determinations and actions under the Plan including, without limitation, the recommendations
or advice of any officer or employee of the Company or'such attorneys, consultants, accountants or other advisors as it
may select. All interpretations, determinations and actions by the Committee shall be final, conclusive, and binding upon
all parties.

3.3 Delegation of Authority. The Commmittee shall have the right, from time to time, to delegate to one ot more officers of
the Company the authority of the Committee to grant and determine the terms and conditions of Awards granted under
the Plan, subject to the requirements of Section 157(c) of the Delaware General Corporation Law (or any successor
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provision) and such other limitations as the Committee shall determine. In no event shall any such delegation of authority
be permitted with respect to Awards to be granted to any member of the Board or to any Eligible Person who is subject io
Rule 16b-3 under the Exchange Act or who is a covered employee under Section 162(m) of the Code. The Committee
shall also be permitted to delegate, to any appropriate officer or employee of the Company, responsibility for performing
certain ministerial functions under the Plan. In the event that the Committee’s authority is delegated to officers or
employees in accordance with the foregoing, all provisions of the Plan relating to the Committee shall be interpreted in a
manner consistent with the foregoing by treating any such reference as areference to such officer oremployee for such
purpose. Any action undertaken in accordance with the Committee’s delegation of authority hereunder shall have the
same force and effect as if such action was undertaken directly by the Committee and shall be deemed for all purposes of
the Plan to have been taken by the Committee.

3.4 Grants to Non-Employee Directors. Any Awards or formula for granting Awards under the Plan made to Non-
Employee Directors shall be approved by the Board. With respect o awards {o such directors, all rights, powers and
authorities vested in the Committee under the Plan shall instead be exercised by the Board, and all provisions of the Plan
relating to the Commiittee shall be interpreted in @ manner consistent with the foregoing by treating any.such reference as
a reference to the Board for such purpose.

4. Shares Subject to the Plan.

4.1 Maximum Share Limitations. Subject to adjustment pursuant to Section 4.3 hereof, the maximum aggregate number of
shares of Common Stock that may be issued and sold under all Awards granted under the Plan shall be 178 million
shares. Any shares of Common Stock subject to (i) Stock Options or Stack Appreciation Rights, whether granted before or
after the Effective Date, or (ii) Full-Value Awards granted prior to the Effective Date, shall be ¢ounted against the
maximum share limitation‘of this Section 4.1 as one share of Common Stock for every share of Common Stock subject
thereto. Any shares of Common Stock subject to Full-Value Awards granted on or after the Effective Date shall be
counted against the maximum share limitation of this Section 4.1 as:two shares of Common Stock for every share of
Common Stock subject thereto. To the extent that any Award of Stock Options or Stock Appreciation Rights, whether
granted on or before the Effective Date, is forfeited, cancelled, returned to the Company for failure to satisfy vesting
requirements or other conditions of the Award, or otherwise terminates without an issuance of shares of Commeon Stock
being made thereunder, the shares of Common Stock covered by such Award of Stock Options or Stock Appreciation
Rights will no longer be counted against the maximum share limitation of this Section 4.1 and may again be made subject
to Awards under the Plan, subject to the foregoing maximum share limitation, on the basis of one share for every share of
Common Stock subject to such Award of Stock Options or Stock Appreciation Rights. To the extent that any Full-Value
Award granted prior to the Effective Date is forfeited, cancelled, returned to the: Company for failure to satisfy vesting
requirements or other canditions to the Award, or otherwise terminates without an Issuance of shares of Common Stock
being made thereunder, the maximum share limitation of this Section 4.1 shall be credited with one share of Common
Stock for each share of Common Stock subject to such Full-Value Award, and such number of credited shares of
Common Stock may again be made subject to Awards under the Plan subject {o the foregoing maximum share limitation.
To the extent that any Full-Value Award granted on or after the Effective Date is forfeited, cancelled, returned to the
Company for failure to satisfy vesting requirements or other conditions to the Award, or otherwise terminates without an
issuance of shares of Common Stock being made thereunder, such maximum share limitation shall be credited with two
shares of Common Stogk for each share of Common Stock subject to such Full-Value Award and such numberof credited
shares-of Common Stock may again’be made subjectto Awards under the Plan, subject to the foregoing maximum share
limitation. Shares of Common Stock delivered to the Company by a Participant to (A) purchase shares of Common Stock
upon the exercise of an Award or (B) satisfy tax withholding obligations (including shares retained from the Award creating
the obligation) shall not be added back to the number of shares available for the future grant of Awards. Shares of
Common Stock repurchased by the Company on the open market using the proceeds from the exercise of an Award shall
not increase the number of shares available for future grant of Awards. Notwithstanding the foregoing, upon exercise of a
stock-settied Stock Apprecuatscrt Right, the number of shares subject to the Award that are then being exercised shail be
counted against the maximum aggregate number of shares of Common Stock that may be issued under the Plan as
provided above, on the basis of one share for every share subject thereto, regardless of the actual number of shares used
to settle the Stock Appreciation Right upon exercise. Any Awards or portions thereof that are seftled in cash and notin
shares of Common Stock shall not be counted against the maximum share limitation of this Section 4.1, Shares of
Common Stock issued and sold under the Plan may be either authorized but unissued shares or shares held in the
Company’s freasury. in the case of Incentive Stock Options, the fcregomg provisions shall be subject to the provisions of
the Code.

4.2 Individual Participant Limitations. The maximum number of shares of Common Stock that may be subje’ct to Stock
Options and Stock Appreciation Rights in the aggregate granted to any one Participant during any single calendar year
period shall be four million shares. The maximum number of shares of Common Stock that may be subject to Full-Value
Awards in the aggregate granted to any one Participant during any single calendar year period shall be two million shares.
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The foregoing limitations shall each be applied on an aggregate basis taking into account Awards granted to a Participant
under the Plan as well as awards of the same type granted to a Participant under any other equity-based compensation
plan of the Company or any Affiliate. The per Participant limits described in this Section 4.2 shall be construed and
applied consistently with Section 162(m).

4.3 Adjustments. If there shall occur-any change with respect to the outstanding shares of Common Stock by reason of
any recapitalization, reclassification, stock dividend, extraordinary dividend, stock spiit, reverse stock splitor other
distribution with respect to the shares of Common Stock, or any merger, reorganization, consolidation, combination, spin-
off, or other similar corporate change, or any other change affecting the Common Stock, the Committee shall, in the
manner and to the extent it considers equitabile to the Participants and consistent with the terms of the Plan, cause an
adjustment to be made in (i) the maximum number and kind of shares and the share counting rules provided in

Section 4.1 and Section 4.2 hereof, (i} the number and kind of shares of Common Stock, units, or other rights subject to
then outstanding Awards, {iii) the éxercise or base price for each share or unit or other right subject fo then cutstanding
Awards; and {iv) any other terms of an Award that are affected by the event, Notwithstanding the foregoing, in the case of
Incentive Stock Options, any such adjustments shall, to the extent practicable, be made in a manner consistent with the
requirements of Section 424(a) of the Code.

§. Participation and Awards.

5.1 Designation of Participants. All Eligible Persons are eligible to be desxgnated by the Committee to receive Awards and
become Participants under the Plan. The Committee has the authority, in its discretion, to determine and designate from
time to time those Eligible Persons who are o be granted Awards, the types of Awards to be granted and the number of
shares of Commeon Stock or units subject to Awards granted under the Plan. In selecting Eligible Persons to be
Participants and in determining the type and amount of Awards to be granted under the Plan, the Commitiee shall
consider any and all factors that it deems relevant or appropriate.

5.2 Determination of Awards. The Committee shall determine the terms and conditions of all Awards granted to
Participants in accordance with its-authority under Section 3.2 hereof. An Award may consist of one type of right or benefit
hereunder or of two or more such rights or benefits granted in tandem or in the alternative. In the ¢ase of any fractional
share or unit resulting from the grant, vesting, payment or crediting of dividends or dividend equivalents under an Award,
the Committee shall have the discretionary authority to (i) disregard such fractionat share or unit, (i) round such fractional
share or unit to the nearest lower or higher whole share or unit, or (iii) convert such fractional share or unit into a right to
receive a cash payment. Tothe exient deemed necessary by the Committee, -an Award shall be evidenced by an Award
Agreement as described in Section. 13,1 hereof.

6. 8tock Options.

6.1 Grant of Stock Options. A Stock Option may be granted to any Eligible Person selected by the Commities. Subject to
the provisions of Section 6.8 hereof and Section 422 of the Code, each Stock Option shall be designated, in the discretion
of the Committee, as an Incentive Stock Option oras a Nonqualified Stock Option.

6.2 Exercise Price. The exercise price pershare of a Stock Option shall not be less than 100 percent of the Fair Market
Vaiue of the shares of Common Stock on the Date of Grant, provided that the Committee may in its discretion specify for
any Stock Optioh an exercise price per share that is higher than the Fair Market Value on the Date of Grant.

6.3 Vesting of Stock Opticns. The Committee shall in its discretion prescribe the time ortimes at which, or thé: conditions
upon which, a Stock Option-or portion thereof shall become vested and/or exercisable, and may accelerate the vesting or
exercisability of any Stock Option at any time. The requirernents for vesting and exercisability of a Stock Option may be
based on the continuad Service of the Participant with the Company or an Affiliate for a specified time period (or periods),
on the attainment of a specified performarnice goal (or goals) or on such other terms and conditions as approved by the
Committee in its discretion.

8.4 Term of Stock Options. The Commiftee shall in its discretion prescribe in an Award Agreement the period during which
a vestad Stock Option may be exercised, provided that the maximum term of a Stock Option shall be ten years from the
Date of Grant. Except as otherwise provided in this Section 8, Section 13.2 or as otherwise may be provided by the
Committee in'an Award Agreement, no Stock Option may be exercised at any time dufing the term thereof unless the
Participant is then in the Service of the Company or one of its Affiliates:

6.6 Termination of Service. Subject to Section 6.8 hereof with respect o Incentive Stock Options, the Stock Option of any
Participant whose Service with.the Gompany or one of its Affiliates is terminated for any reason shall terminate on the
earlier of (A) the date that the Stock Option expires in accordance with its terms or (B) unless otherwise provided in an
Award Agreement, and except for termination for cause (as described in Section 12.2 hereof), the expiration of the
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applicable time period following termination of Service, in accordance with the following: (1) twelve months if Service
ceased due io Disabllity, (2) eighteen months.if Service ceased at a time when the Partmpant is eligible to elect
immediate commencement of retirement benefits at a specified retirement age under a pension plan to which the
Company orany of its Affiliates had made contributions, (3) eighteen months if the Participant died while in the Service of
the Company or any of its Affiliates, or (4) three months if Service ceased for any other reason. During the foregoing
applicable period, except as otherwise specified in the Award Agreement or in the event Service was terminated by the
death of the Pammpan% the Stock Optson may be exercised by such Participant in respect of the same number of shares
of Common Stock, in the same manner, and to the same extent as if he or she had remained in the continued Service of
the Company or any Affiliate during the first three months of such penad provided that no additional rights shall vest after
such three months. The Committee shall have authority to determine in each case whether an authorized leave of
absence shall be deemed a termination of Service for purposes hereof, as well as the effect of a leave of absence on the
vesting and exercisability of a Stock Option. Unless otherwise provided by the Committee, if an entity ceases to be an
Affiliate or otherwise ceases to be qualified under the Plan or if all or substantially all of the asséts of an Affiliate are

~ conveyed (other than by encumbrance), such cessation or action, as the case may be, shall be deemed for purposes
hereof to be a termination of the Service.

6.6 Stock Option Exercise; Tax Withholding. Subject to such terms and conditions as shalf be specified in an Award
Agreement, a Stock Option may be exercised in whole or in part at any time during the term thereof by notice in the form
required by the Company, together with payment of the aggregate exercise price therefor and applicable withholding tax.
Payment of the exercise price shall be made in the manner set forth in the Award Agreement, unless otherwise provided
by the Committee: (i) in cash or by cash equivalent acceptable to the Committee, (i) by payment in shares of Common
Stock that have been held by the Participant for at least six months (or such period as the Committee may deem
appropriate, for:accounting purposes or otherwise) valued at the Fair Market Value of stch shares on the date of exercise,
(iif) through an open-market, broker-assisted sales transaction pursuant to which the Company is promptly delivered the
amount of proceeds necessary to satisfy the exercise price, (iv) by a combination of the methods described above or

(v) by such other method as may be approved by the Committee and set forth in the Award Agreement. In addition to and
at the time of payment of the exercise price, the Participant shall pay to the Company the full amount of any and atl
applicable income tax, employment tax and other amounts required to be withheld in connection with such exercise,
payable under such of the methods described above for the payment of the exercise price as may be approved by the
Committee and set forth in the Award Agreement.

6.7 Limited Transferabmty of Nonqualified Stock Options. All Stock Options shall be nontransferable except (i) upen the
Participant's death, in-accordance with Section 13.2 hereof or (ii) in the case of Nonqualified Stock Options only, for the
transfer of all or part of the Stock Option to a Participant's “family member” {as defined for purposes of the Form S-8
registration statement under the Securities Act of 1933), as may be approved by the Committee in its discretion at the
time of proposed transfer. The transfer of a Nonqualified Stock Option may be subject to such terms and conditions as the
Committee may in its discretion impose from time to time. Subsequent transfers of a Nongualified Stock Option shall be
prohibited other than in accordance with Section 13.2 hereof.

6.8 Additional Rules for Incentive Stock Options.

(a) Eligibility. An Incentive Stock Option may only be granted to an Eligible Person who is considered an employee for
purposes of Treasury Regulation §1.421-7(h} with respect to the Company or any Affiliate that qualifies as a "subsidiary
corporation” with respect to the Company for purposes of Section 424(f) of the Code.

{b) Annual Limits. No Incentive Stock Option shall be granted to a Participant as a result of which the aggregate Fair
Market Value (determined as of the Date of Grant) of the stock with respect to which incentive stock options under
Section 422 of the Code are exercisable for the first time in any calendar year under the Plan and any other stock
option plans of the Company-or-any subsidiary or parent corporation;, would exceed $100,000, determined in
accordance with Section 422(d) of the Code. This limitation shall be applied by taking stock options into account in the
order in‘which granted.

(¢} Termination of Employment. An Award of an Incentive Stock Option may provide that such Stock Option may be
exercised not later than 3 months following termination of employment of the Participant with the Company and all
Subsidiaries, or not later than one year following a permanent and total disability within the meaning of Section 22(e)(3)
of the Code, as and to'the extent determined by the Committee

to comply with the requirements of Section 422 of the Code.

(d) Other Terms and Conditions; Nonfransferability. Any Incentive Stock Option granted hereunder shall contain such

additional terms and conditions, not inconsistent with the terms of the Plan, as are deemed necessary or desirable by

the Committee, which terms, together with the terms of the Plan, shall be intended and interpreted to cause such

Incentive Stock Option to qualify as an “incentive stock option” under Section 422 of the Code. An Award Agreement

foran Incentive Stock Option may provide that such Stock Option shall be treated as a Nonqualified Stock Option to
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the extent that certain requirefnents applicable to “incentive stock options” under the Code shall not be satisfied. An
incentive Stock Option shall by its terms be nonfransierable oiher than by will or by the laws of descent and
distribution, and shall be exercisable during the lifetime of a Participant only by such Participant.

{e) Disqualifying Dispositions. If shares of Common Stock acquired by exercise of an Incentive Stock Option are
disposed of within two years following the Date of Grant or one year following the transfer of such shares to the
Participant upon exercise, the Participant shall, promptly following such disposition, notify the Company in writing of the
date and terms of such disposition and provide such other information regarding the disposition as the Company may
reasonably require.

6.9 Repricing Prohibited. Subject to the anti-dilution adjustment provisions contained in Section 4.3 hereof, without the
prior approval of the Company’s shareholders, evidenced by a majority of votes cast, neither the Committee nor the Board
shall cause the cancellation, substitution or amendment of a Stock Option that would have the effect of reducing the
exercise price of such a Stock Option previously granted under the Plan, or otherwise approve any modification to such a
Stock Option that would be treated as a “repricing” under the then applicable rules, regulations or listing requirements
adopted by the New York Stock Exchange.

7. Stock Appreciation Rights.

7.1 Grant of Stock Appreciation Rights. A Stock Appreciation Right may be granted to any Eligible Person selected by the
Committee. Stock Appreciation Rights may be granted on a basis that allows for the exercise of the right by the
Participant or that provides for the automatic payment of the right upon a specified date or event.

7.2 Freestanding Stock Appreciation Rights. A Stock Appreciation Right may be granted without any related Stock Option.
The Committee shall in its discretion provide in an Award Agreement the time or times at which, or the conditions upon
which, a Stock Appreciation Right or portion thereof shall become vested and/or exercisable, and may accelerate the

" vesting or exercisability of any Stock Appreciation Right at any time. The requirements for vesting and exercisability of a
Stock Appreciation Right may be based on the continued Service of a Participant with the Company or an Affiliate fora
specified time period {or periods). on the attainment of a specified petformance goal (or goals) or on such other terms and
conditions as approved by the Committee in its discretion. A Stock Appreciation Right will be exercisable or payable at
such time or times as determined by the Committee, provided that the maximum term of a Stock Appreciation Right shail
be ten years from the Date of Grant. The base price of a Stock Appreciation Right granted without any related Stock
Option shall be determined by the Committee in its sole discretion; provided, however, that the base price per share of
any such freestanding Stock Appreciation Right shall not be less than 100 percent of the Fair Market Value of the shares
of Common Stock on the Date of Grant.

7.3 Tandemn Stock Oplion/Stock Appreciation Rights. A Stock Appreciation Right may be granted in tandem with a Stock
Option, either at the time of grant or at any time thereafter during the term of the Stock Option. A tandem Stock
Option/Stock Appreciation Right will entitle the holder to elect, as to all or any portion of the number of shares subject to
the Award, to exercise either the Stock Option or the Stock Appreciation Right, resulting in the reduction of the
corresponding number of shares subject to the right so exercised as well as the tandem right not so exercised. A Stock
Appreciation Right granted in tandem with a Stock Option hereunder shall have a base price per share equal to the per
share exercise price of the Stock Option, will be vested and exercisable at the same time or times that a related Stock
Option is vested and exercisable, and will expire no later than the time at which the related Stock Option expires.

7.4 Payment of Stock Appreciation Rights. A Stock Appreciation Right will entitle the holder, upon exercise or other
payment of the Stock Appreciation Right, as applicable, to receive an amount determined by multiplying: (i) the excess of
the Fair Market Value of a share of Common Stock on the date of exercise or payment of the Stock Appreciation Right
over the base price of such Stock Appreciation Right, by (if} the number of shares as to which such Stock Appreciation
Right is exercised or paid. Subject to the requirements of Section 409A of the Code, payment of the amount determined
under the foregoing may be made, as approved by the Commitiee and set forth in the Award Agreement, in shares of
Common Stock valued at their Fair Market Value on the date of exercise or payment, in cash, or in a combination of
shares of Common Stock and cash, subject to applicable tax withholding requirements.



pnur approvat of the Ccfmpany s sharehoiders evidenced by a majority of votes cast neither the Comm%ﬁee nor the Board
shall cause the cancellation, substitution or amendment of a Stock Appreciation Right that would have the effect of
reducing the base price of such a Stock Appreciation Right previously granted under the Plan, or otherwise approve any
modification to such a Stock Appreciation Right that would be treated as a “repricing” under the then applicable rules,
reguiations or listing requirements adopted by the New York Stock Exchange.

8. Restricted Stock Awards.

8.1 Grant of Restricted Stock Awards. A Restricted Stock Award may be granted to any Eligible Person selacted by the
Committee. The Committee may require the payment by the Participant of a specified purchase price in connection with
any Restricted 3tock Award.

8.2 Vesting Requirements. The restrictions imposed on shares granted under a Restricted Stock Award shall lapse in
accordance with the vesting requirements specified by the Committee in the Award Agreement, provided that the
Committee may accelerate the vesting of a Restricted Stock Award at any time. The requirements for vesting of a
Restricted Stock Award may be based on the continued Service of the Participant with the Company or an Affiliate for a
specified time period (or periods}, on the attainment of a specified performance goal (or goals) or on such other terms and
conditions as approved by the Committee in its discretion. If the vesting requirements of a Restricted Stock Award shall
not be satisfied, the Award shall be forfeited and the shares of Common Stock subject to the Award shall be returned to
the Company.

8.3 Restrictions. Shares granted under any Restricted Stock Award may not be transferred, assigned orsubject to-any
encumbrance, pledge; or charge until ali applicable restrictions are removed or have expired, unless otherwise allowed by
the Comnittee. Failure to satisfy any applicable restrictions shall result in the subject shares of the Restricted Stock
Award being forfeited and returned to the Company. The Committee may require in an Award Agreement.that cedificates
representing the shares granted under a Restricted Stock Award bear a legend making appropriate reference to the
restrictions imposed, and that certificates representing the shares granted or sold under a Restricted Stock Award. will
remain in the physical custody of an escrow holder until all restrictions are removed or have expired.

8.4 Rights as Sharehoider: Subject to the foregoing provisions of this Section 8 and the applicable Award Agreement, the
Participant shall have all rights of a shareholder with :espect to the shares granted to the Participant under a Restricted
Stock Award, including the right to vote the shares and receive all dividends and other distributions paid or made with
respect thereto. The Committee may provide in an Award Agreement for the payment of dividends and distributions to the
Participant at such times as paid to shareholders generatiy or at the times of vesting or other payment of the Restricted
Stock Award.

8.5 Section 83(b} Election. If a Participant makes an election pursuant to Section 83(b) of the Code with respect to a
Restricted Stock Award, the Participant shall file, within 30 days following the Date of Grant, ‘a copy:of such election with
the Company.and with the Internal Revenue Service, In accordance with the regulations under Section 83 of the Code.
The Committee may provide in an Award Agreement that the Restricted Stock Award:is conditioned upon the Participant's
making or refraining from making an election with respect to the Award under-Section 83(b) of the Code..

9. Stock Unit Awards.

9.1 Grant of Stock Unit Awards. A Stock Unit Award may be granted to any Eligible Person selected by the Committee.
The value of each stock unit under a Stock Unit Award is equal to the Fair Market Value of the Common Stock on the
applicable date or time period of determination, as specified by the Committee. A Stock Unit Award shall be subject to
such restrictions and conditions as the Committee shall determine. A Stock Unit Award may be granted together with a
dividend equivalent right with respect to the shares of Common Stock subject to the Award, which may be accumulated
and may be deemed reinvested in additional stock units, as determined by the Committee in its discretion.

9.2 Vesting of Stock -Unit Awards. On the Date of Grant, the Committee 'shall in its discretion determine any vesting
requirements with respect to a Stock Unit Award, which shall be set forth in the Award Agreement, provided that the
Committee may accelerate the vesting of a Stock Unit Award at any time. The requirements for vesting of a Stock Unit
Award may be based on the continued Service of the Participant with the Company or an Affiliate for a specified time
period (or periods), on the attainment of a specified performance goal {or goals) or on such other terms and conditions as
approved by the Committee in its discretion. A Stock Unit Award may also be granted on a fully vested basis, with a
deferred payment date.



9.3 Payment of Stock Unit Awards. A Stock Unit Award shall become payable to-a Participant at the time or times
determined by the Commiltes and set forth in the Award Agreement, which may be upon or following the vesting of the
‘Award. Payment of a Stock Unit Award may be made, at the discretion of the Committee, in cash or in shares of Common
Stock, or in a combination thereof, subject to applicable tax withholding requirements. Any cash payment of @ Stock Unit
Award shall be made based upon the Fair Market Value of the Common Stock, determined-on such date or over such
time period as determined by the Committee.

9.4 No Rights as Shareholder. The Participant shall not have any rights as a shareholder with respect o the shares
subject to a Stock Unit Award until such time as shares of Common Stock are delivered to the Participant pursuant to the
terms of the Award Agreement.

10. Stock Awards.

10.1 Grant of Stock Awards. A Stock Award may be granted to any Eligible Person selected by the Committee. A Stock
Award may be granted for past services, in lieu of bonus or other cash compensation, as directors” compensation or for
any other valid purpose as determined by the Committee. A Stock Award granted to an Eligible Person represents shares
of Common Stock that are issued without restrictions on transfer and other incidents of ownership and free of forfeiture
conditions, except as otherwise provided in the Plan and the Award Agreement. The Committee may, in connection with
any Stock Award, require the payment of a specified purchase price.

10.2 Rights as Shareholder. Subject to the foregoing provisions of this Section 10 and the applicable Award Agreement,
upon the issuance of the Common Stock under a Stock Award the Participant shall have all rights of a shareholder with
respect to the shares of Common Stock, including the right to vote the shares and receive all dividends and other
distributions paid or made with respect thereto.

11. Change in Control,

11.1 Effect of a Change in Conlrol. Except to the extent an Award Agreement provides for a different result (in which
case the Award Agreement will govern and this Section 11 of the Plan shall not be applicable), and except as may be
limited by the provisions of Section 11.3 hereof, notwithstanding anything elsewhere in the Plan or any rules adopted by
the Committee pursuant to the Plan to the contrary, if a Triggering Event shall occur within the 12-month period beginning
with a Change in Control of the Company, then, effective immediately prior to the Triggering Event;

(i) each outstanding Stock Option and Stock Appreciation Right, to the extent that it shall not otherwise have become
vested and exercisable, shall automatically become fully and immediately vested and exercisable, without regard to
any otherwise applicable vesling requirement,

{ii) each Restricted Stock Award shall become fully and immediately vested and all forfeiture and transfer restrictions
thereon shall lapse; and

(iii) each outstanding Stock Unit Award shall become ammedrazely and fully vested and payable;

provided; however, that with respect to-Stock Unit Awards and any other Awards that are subject to Section 409A of the
Code and the guidance issued thereunder ("Section 409A"), the Common Stock, securities; ¢ash or other consideration
payable with respect {0 the Award shall be payable immediately foliowing (and in-no event more than 90 days foliowing)
the Participant’s “separation from service” (as defined under Section 400A), except that, to the extent that such Awards
are held by a Participant who'is a “specified employee” (as determined under Section 409A), the delivery of the Common
Stock, securities, cash or other consideration payable with respect to such Awards shall be delayed to the date that is six
months and one day following the Participant’s “separation from service” solely to the extent necessary to avoid the
additional taxes imposed by Section 409A(a)(i)}{B} of the Code.

11.2 Definitions:

(a) Cause, For purposes of this Section 11, the'term “Cause” shall mean a determination by the Committee thata
Participant (i) has been convicted of, or entered a plea of nolo contendere to, a crime that constitutes a felony under
Federal or state law, (ii} has engaged in willful gross misconduct in the performance of the Participant’s duties fo the
Company or an Affiliate or (iii) has committed a material breach of any written agreement with the Company or any
Affiliate with respect to confidentiality, noncompetition, nonsolicitation or similar restrictive covenant. Subject to the first
sentence of Section 11.1 hereof, in the event that a Participant is a party to an employment agreement with the
Company or any Affiliate that defines termination on account of “Cause” {or a term having similar meaning), such
definition shall apply as the definition of a termination on account of “Cause” for purposes hereof, but only to the extent
that such definition provides the Participant with greater rights. A termination on account of Cause shall be
communicated by written notice to the Participant, and shall be deemed to occur on the date such noﬁce is delivered to
the Participant.



{b) Change in Conlrcl. For purposes of this Section 11, a "Change in Control” shall oceur upon:
{i) the acquisition within any 12-month pericd by any individual, entily or group {within the meaning of
Section 13(d){3) or 14(d){2) of the Exchange Act) (a “Person”) of beneficial ownership {(within the meaning of Rule
13d-3 promulgated under the Exchange Act) of thirty percent {(30%) or more of the total voting power of the then
outstanding stock of the Company entitled to vote generally in the election of directors; but excluding the following
transactions (the “Excluded Acquisitions”™);

 {1) any acquisition directly from the Company {other than an acquisition by virlue of the exercise of a conversion
privilege of a security that was not acquired directly from the Companyy),

{2) any acquisition by the Company, and
{3) any acquisition by an empioyee benefit plan {or related trust) sponsored or maintained by the Company);

{ii) any time during a period of 12 months or less, individuals who at the beginning of such period constitute the
Board {and any new directors whose election by the Board or nomination for election by the Company's
shareholders was approved by a vote of at least a majority of the directors then stilf in office who either were
directors at the beginning of the period or whose election or nomination for election was so approved) ceasing for
any reason o constitute a majority thereof:

(i} an acquisition (other than an Excluded Acquisition) by any Person of fifty percent (50%) or more of the voling
power or value of the Company's stock;

{iv) the consummation of a merger, conselidation, reorganization or similar corperate transaction, whether or not the
Company is the surviving company in-such transaction, other than a merger, consolidation, or recrganization that
would resuitin the Persons who are beneficial owners of the Company's stock outstanding immediately prior thereto
continuing to beneficially own, directly or indirectly, in substantially the same proportions, at least fifty percent

(50%) of the combined voling power or value of the Company's stock {or the stock of the surviving entity)
outstanding immediately after such merger, consolidation or reorganization; or

(v} the sale or other disposition during any 12 month period of all or substantially all of the assels of the Company,
provided that such sale is-of assets having a total gross fair market value equal to or greater than 40% of the total
gross fair market value of the assets of the Company immediately prior to such sale or disposition.

‘The foregoing definition of “Change in Control is intended to comply with the requirements of Section 409A of the Code
and the guidance issued thersunder and shall be interpreted and applied by the Commitiee. in'a: manner consistent
therewith,

{c) Constructive Termination. For purposes of this Section 11, a “Constructive: Termination” shall mear-a termination of
employment by a Participant within sixty (60) days following the occurrence of any one or more of the following events
without the Participant's written consent (i) any reduction in position, title {for Vice Presidents and above), overall
responsibilities, level of authority, level of reporting (for Vice Presidents and above), base compensation, annual
incentive compensation opportunity, aggregate employee benefits or (i) a request that the Participant's location of
employment be relocated by more than fifty (50) miles. Subject fo the first sentence of Section 11.1 hereof, inthe event
that a Participant is & party to an employment agreement with the Company or an Affiliate (or a successor entity) that
defines a termination on account of "Constructive Termination,” “Good Reason” o *Breach of Agreement” (or a term
having similar meaning); such definition shall apply as the definition of “Constructive Termination” for purposes hereof
in lieu of the foregoing, but only to the extent that such definition provides the Participant with greater righis, A
Constructive Termination shalf be communicated by written notice to the Commiittee, and shall be deemed to occur on
the date such notice is delivered to the Committee, uniess the circumstances giving rise to the Constructive
Termination are cured within five (5) days of such notice.

{dy Triggering Event. For purposes of this.Section 11, a “Triggering Event” shall mean (i) the termination of Service of a
Participant by the Company or an Affiliate (or any successor thereof) other than on account of death, Disability or
Cause or {ii) the occurrence of a3 Constructive Termination.

11.3 Excise Tax Limit. In the event that-the vesting of Awards together with all other payments and the value of any
benefits received of 1o be received by a Participant (the "Total Payments”) would result in all or a portion of such Total
Payments béing subject to the excise tax under Settion 4899 of the Code {the "Excise Tax"), then the Padicipant's Total
Payments shall bé either (i) the full amount of such payments and benefits or (i) such lesser-amount that would result in
no porttion of the Total Payments being subject to excise tax under Section 4999 of the Code, whichever of the foregoing
amounts, taking into account the applicable Federal, state, and local employment taxes, income taxes and the Excise
Tax, restits in the receipt by the Participant, on an after-tax basis, of the greatest amount of payments and benefits
notwithstanding that all or some portion of such payments and benefits may be taxable under Section 4999 of the Code.
Solely to the extent that the Participant is better off on an after-tax basis as a result of the reduction of Total Payments,
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such payments and benefits shall be reduced or eliminated, as determined by the Company, in the following order: (i) any
cash payments, (il) any taxable bengfits, {iii) any nontaxable benefits, and (iv}) any vesting or acceleraled delivery of equity
awards in each case in reverse order beginning with the payments or benefits that are to be paid the farthest in time from
the date that triggers the applicable Excise Tax.

Ali determinations required to be made under this Section 11 shall be made by PricewaterhouseCoppers or any other
nationally recognized accounting firm which is the Company’s outside auditor immediately prior to the event triggering the
payments that are subject to the Excise Tax (the "Accounting Firm"). The Company shall cause the Accounting Firm to
provide detailed supporting calculations of its determinations to the Company and the Participant. All fees and expenses
of the Accounting Firm shall be borne solely by the Company. The Accounting Firm’s determinations must be made with
substantial authority (within the meaning of Section 6662 of the Code). For the purposes of all calculations under

Section 280G of the Code and the application of this Section 11.3, all determinations as to the present value shall be
made using 120 percent of the applicable Federal rate (determined under Section 1274(d) of the Code) compounded
semiannually, as in effect on the date of the Change in Control of the Company.

11.4 Applicability of Certain Amendments made on October 2, 2008. This Section 11 has been amended on and as of
October 2,-2008. All of the provisions of this Section 11 as so amended are applicable to:

(i) all Awards under this Plan (other than Awards for Stock Options) outstanding on October 2, 2008, regardiess of any
terms or provisions hereof or thereof to the contrary, and

{ily alt Awards granted under this Plan on.or after October 2, 2008, except as otherwise expressly provided by the
Committee at any time on or after October 2, 2008.

12. Forfeiture Events. .

12.1 General. The Committee may specify in an Award Agreement at the time of the Award that the Participant's rights,
payments and benefits with respect to an Award shall be subject to reduction, cancellation, forfeiture or recoupment upon
the occurrence of certain specified events, in addition to any otherwise applicable vesting or performance conditions of an
Award. Such events shall include, but shall not be limited to, termination of Service for cause, violation of material
Company policies, breach of noncompetition, confidentiality or other restrictive covenants that may apply to the
Participant, or other Eonduct by the Participant that is detrimental to the business-or reputation of the Company:

12.2 Termination for Cause. Unless otherwise provided by the Committee and set forth in an Award Agreement ifa
Participant's employment with the Company or any Affiliate shall be terminated for cause, the Company may, in its sole
discretion, immediately terminate such Participant’s right to any further payments, vesting or exercisability with respect to
any Award in its enfirety. In the event a Participant is party to an employment (or similar) agreement with the Company or
any Affiliate that defines the ferm "cause,” such definition shall apply for purposes of the Plan. The Company shall have
the power to determine whether the Participant has been terminated for cause and the date upon which such termination
for cause cccurs. Any such determination shall be final, conclusive and binding upon the Participant. In addition, if the
Company shall reasonably determine that a Participant has committed or may have committed any act which could
constitute the basis for a termination of such Participant's. employment for cause, the Company may suspend the
Participant's rights to exercise any option, receive any payment or vest in any right with respect to any Award pending a
determination by the Company of whether an act has been committed which could constitute the basis for a termination
for "cause” as provided in this Section 12.2.

13. General Provisions.

13:1 Award Agreement. To-the extent deemed necessary by the Committee, an Award underthe Plan-shall be-evidenced
by an Award Agreementin a'written or electronic formapproved bythe Commiittee setting forth the number of shares of
Common Stock or units subject o the Award, the exercise price, base price, or purchase price of the Award, the time or
times at which an Award will become vested, exercisable or payable and the term of the Award. The Award Agreement
may also set forth the effect on an Award of termination of Service under cerlain circumstances. The Award Agreement
shall be subject to and incorporate, by reference or otherwise, all of the applicable terms and conditions of the Plan, and
may also set forth-other terms and conditions applicable to the Award as determined by the Committee consistent with the
limitations of the Plan. Award Agreements evidencing Incentive Stock Options shall contain such terms and conditions as
may be necessary to meet the applicable provisions of Section 422 of the Code. The grant of an Award under the Plan
shall not confer any rights upon the Participant holding such Award other than such terms, and subject to such conditions,
as are spegcified in the Plan as being applicable to such type of Award (or to all Awards) or as are expressly set forth in the
Award Agreement. The Committee need not require the execution of an Award Agreement by a Participant, in'which case,
acceptance of the Award by the Participant shall constitute agreement by the Parlicipant to the terms, conditions,
restrictions and limitations set forth in the Plan and the Award Agreement as well as the administrative guidelines of the
Company in effect from time to time.
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13.2 Treatment of Awards upon Death. in the event of the death of a Participant while employed by the Company or any
of its Affiliates, except as otherwise provided by the Commitiee in an Award Agreement, an oulstanding Award may be
exercised by or shall become payable to the Participant's beneficiary as designated by the Participant in the manner
prescribed by the Committee or, in the absence of an authorized beneficiary designation, by the a legatee or legatees of
such Award under the participant’s last will, or by such Participant's executors, personal representatives or distributees of
such Award in‘accordance with the ?artnc&pant‘s will or the laws of descent and distribution (a*Benefi iciary”). In the case of
Stock Optzcns except as otherwise provided in an Award Agreement, any outstanding Stock Options of a Participant who
dies while in Service may be exercised by such Beneficiary in respect of all or any part of the total number of shares
subject to such options at the time of such Participant's death (whether or not, at the time of death, the deceased
Participant would have been entitied to exercise such optzcms to the extent of all or any of the shares covered thereby).
However, except as otherwise provided by the Committee in an Award Agreement in the event of the death of the
Participant after the date of termination of Service while an Option remains outstanding, then such deceased Participant's
Options shall expire in accordance with their terms at the same time they would have expired if such Partxmpant had not
died, and may be exercised prior to their expiration by a Beneficiary in respect to the same number of shares, in the same
manner-and to the same extent as if such Participant were then living. In the case of Awards other than Stock Options,
except as otherwise provided in an Award Agreement, any outstanding Awards of a Participantwho dies while in Service
shall become fully vested and, in the case of Stock Appreciation Rights, exercisable as provided above with respect to
stock options, and in the case of all other types of Awards, payable to the Beneficiary promptly following the Participant's
death,

13.3 No Assignment or Transfer; Beneficiaries. Except as provided in Sections 6.7 and 13.2 hereof, Awards under the
Plan shall not be assignable or transferable by the Participant, except by will or by the laws of descent and distribution,
and shall-not be-subjectin any manner to assignment, alienation; pledge, encumbrance or.charge. Notwithstanding the
foregoing, the Committee may provide in the terms of an Award Agreement or in any other manner prescribed by the
Committee that the Participant shall have the right to designate a beneficiaty or beneficiaries who shall be entitled to any
rights, payments or other benefits specified under an Award following the Participant's death, During the lifetime of a
Participant, an Award shall be exercised only by such Participant or such Participant’s guardian or legal representative.

13.4 Deferrals of Payment. The Committee may in its discretion permit a Participant to defer the receipt of payment of
cash or delivery of shares of Common Stock that would otherwisé be due to the Participant by virtue of the exercise of a
right or the satisfaction of vesting or other conditions with respect to an Award, If any such deferral is to be permitted by
the Committee, the Committee shall establish rules and procedures relating to such deferral in a manner intended to
comply with the requirements of Section 409A of the Code, including, without limitation, the time when an election to defer
may be made, the time period of the deferral and the events that would result in payment of the deferred amount, the
interest or other earnings atfributable o the deferral and the method of funding, if any, attributable to the deferred amount.

13.5 Employment or Service. Nothing in the Plan, in the grant of any Award or in any Award Agreement shall confer upon
any Eligible Person or any Participant any right to continue in the Service of the Company or any of its Affiliates, or
interfere in any way with the rzght of the Company or any of its Affiliates to terminate the employment or other service
relationship of an Eligible employee or a Participant for any reason at any time.

13.6 Rights as Shareholder. A Participant shall have no rights as a holder of shares of Common Stock with respect to any
unissued securities covered by an Award until the date the Participant becomes the holder of record of stch securities.
Except as provided in Section 4.3 hereof, no adjustment or other provision shall be made for dividends or other
shareholder rights, except to the extent that the Award Agreement provides for dividend payments or dividend equivalent
rights. The Committee may determine inits discretion the manner of delivery of Common. Stock 10 be issued under the
Plan, which.may be by delivery of stock certificates, electronic account entry into new or ex:stmg accounts or any other
means as the Committee, in its discretion, deems appropriate. The Committee may require that the stock certificates be
held in escrow by the Company for any shares of Common Stock or cause the shares to be legended in order to comply
with the securities laws or other applicable restrictions, or should the shares of Common Stock be represented by book or
electronic.account entry rather than a certificate, the Committee may take such steps to restrict transfer of the shares of
Common Stock as the Committee considers necessary or advisable.
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13.7 Securities Laws. No shares of Common Stock will be issued or transferred pursuant to an Award uniess and unti all
then applicable requirements imposed by Federal and state securities and other laws, rules and regulations and by any
segulatory agencies having jurisdiction, and by any exchanges upon which the shares of Common Stock may be fisted,
have been fully met. As a condition precedent to the issuance of shares pursuant to the grant or exercise of an Award, the
Company may require the Participant to take any reasonable action to meet such requirements. The Commiltee may
impose such conditions on any shares of Common Stock issuable under the Plan as it may deem advisable, including,
without limitation, restrictions under the Securities Act-of 1933, as amended, under the requirements of any exchange
upon which such shares of the same class are then listed, and under any blue sky or other securities laws applicable to
such shares. The Committee may also require the Parficipant to represent and warrant at the time of issuance or transfer
that the shares of Common Stock are being acquired only for investment purposes and without any current intention to
sell or distribute such shares.

13.8 Tax Withholding. The Participant shall be responsible for payment of any taxes or similar charges required by law to
be paid or withheld from an Award or an amount paid in satisfaction of an Award. Any required withholdings shall be paid
by the Participant on or prior.to the payment or other event that results in taxable income in respect of an Award. The
Award Agreement may specify the manner in which the withholding obligation shall be satisfied with respect io the
particular type of Award.

13.9 Unfunded Plan. The adoption of the Plan and any reservation of shares of Common Stock oricash amounts by the
Company to discharge its obligations hereunder shall not be deemed to create a trust or other funded arrangement.
Except upon the issuance of Common Stock pursuant to an Award, any rights of a Participant under the Plan shall be
those of a general unsecured creditor of the Company, and neither a Participant nor the Participant's permitted
transferees or estate shall have any other interest in any assets of the Company by virtue of the Plan. Notwithstanding the
foregoing, the Company shall have the right to implement or set aside funds in a grantor trust, subject to the claims of the
Company's creditors or otherwise, to discharge its obligations under the Plan.

13.10 Other Compensation and Benefit Plans. The adoption of the Plan shall not affect any other share incentive or other
compensation plans in effect for the Company or any Affiliate, nor.shall the Plan preclude the Company from establishing
any other forms of share incentive or other compensation or benefit program for employees of the Company or any
Affiliate. The amountof any compensation deemed fo be received by a Participant pursuant to an Award shall not
constitute includable compensation for purposes of determining the amount of benefits to which a Participant is entitled
under any other compensation or benefit plan or program of the Company or an Affiliate, including, without fimitation,
under any pension or severance benefits plan, excep! to the extent specifically provided by the terms of any such plan.

13.11 Plan Binding on Transferees. The Plan shall be binding upon the Company, its transferees and assigns, and the
Participant, the Participant's executor, administralor and permitted transferees and beneficiaries.

13.12 Severabjlity. \f any provision of the Plan or any Award Agreement shall be determined to be iliegal or unenforceable
by any court of law inany jurisdiction, the remaining provisions hereof and thereof shall be severable and enforceable in
accordance with their terms, and all provisions shall remain enforceable in any other jurisdiction.

13.13 Foreign Jurisdictions. The Committee may adopt, amend and terminate such arrangements and grant such Awards,
not inconsistent with-the intent of the Plan, as it may deem necessary or desirable to comply with any tax, securities,
reguiatory or other laws of other jurisdictions with respect to Awards that may be subject to such laws. The terms-and
conditions of such Awards may vary from the terms and conditions that would otherwise be required by the Plan solely to
the extent the Committee deems necessary for such purpose. Moreover, the Board may approve such supplements to or
amendments, restatements or alternative versions of the Plan, not.inconsistent with the intent of the Plan, as it may
consider necessary or appropriate for such purposes, without thereby affecting the terms of the Plan as in effect for any
other purpose.

13.14 Substitute Awards in Corporate Transactions. Nothing contained in the Plan shall be construed to limit the right of
the Committee to grant Awards under the Plan in connection with the acquisition, whether by purchase, merger,
consolidation or other corporate transaction, of the business or assets of any corporation or other entity. Without limiting
the foregoing, the Committee may grant Awards under the Plan to an employee or director of another corporation who
becomes an Eligible Person by reason of any such corporate transaction in substitution for awards previously granted by
such corporation or entity to such person. The terms and conditions of the substitute Awards may vary from the terms and
conditions that would othexwise be required by the Plan solely to the extent the Committee deems necessary for such
purpose,

13.15 Coordination with 2002 Executive Performance Plan. For purposes of Restricted Stock Awards, Stock Unit Awards
and Stock Awards granted under the Plan that are intended to qualify as "performance-based” compensation under
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Section 162{m) of the Code, such Awards shall be granted in accordance with the provisions of the Company's 2002
. :Executive Performance Plan {(or.any successor plan} 1o the extent necessary to satisfy the requirements of
Section 162(m) of the Code.

13.16 Section 409A Compliance. To the extent applicable, it is intended that the Plan and all Awards hereunder comply
with the requirements of Section 409A of the Code, and the Plan and all Award Agreements shall be interpreted and
applied by the Committee in @ manner consistent with this intent in order to avoid the imposition of any additional tax
under Section 409A of the Code. In the event that any provision of the Plan or an Award Agreement is determined by the
Committee to not comply with the applicable requirements of Section 409A of the Code, the Committee shall have the
authority to take such actions and to make such changes 1o the Plan or an Award Agreement as the Committee deems
necessary to comply with such requirements, provided that no such action shall adversely affect any outstanding Award
without the consent of the affected Participant. Notwithstanding the foregoing or anything elsewhere in the Plan or an
Award Agreement to the contrary: {a) uniess the Committee shall otherwise expressly provide atany time on or after
October 2, 2008, the term “disability” shall have the meaning given to such term under Section 409A and the regulations
and guidance issued thereunder with respect to any Awards (other than Stock Options) outstanding on such date and with
respect to any Awards granted on or after such date; and (b) if a Participant is a "specified employee” as defined in
Section 409A of the Code at the time of termination of Service with respect to an Award, then solely to the extent
necessary to avoid the imposition of any additional tax under Section 409A of the Code, the commencement of any
payments or benefits under the Award shall be deferred until the date that is six months following the F’a;ttcxpant’s
termination of Service (or such other period as required to comply with Section 409A).

13.17 Govemning Law. The Plan and all rights hereunder shall be subject to and interpreted in accordance with the laws of
the State of Delaware, without reference to the principles of conflicts of laws, and to applicable Federal securities laws.

14. Effective Date; Amendment and Termination.

14.1 Effective Date. The Plan as.amended and restated shall become effective immediately following its approval by the
shareholders of the Company. The term of the Plan shall be seven (7) years from the date of the original adoption of the
Plan {prior to this amendmeant and restatement) by the Board, subject to Section 14.3 hereof.

14.2 Amendment. The Board may at any time and from time to time and in any respect, amend or modify the Plan. The
Board may seek the approval of any amendment or modification by the Company’s shareholders fo the extent it deems
necessary or advisable in its discretion for purposes of compliance with Section 162(m} or Section 422 of the Code, the
listing requirements of the New York Stock Exchange or other exchange or securities market or for any other purpose. No
amendment or modification of the Plan shall adversely affect any Award theretofore granted without the consent of the
Participant or the permitted transferee of the Award,

14.3 Termination. The Plan shalli terminate on December 30, 2011, which is the seventh anniversary of the date of its
adoption by the Board. The Board may, in its discretion and at any earlier date, terminate the Plan. Notwithstanding the
foregoing, no termination of the Plan shall adversely affect any Award theretofore granted without the consent of the
Participant or the permitted transferee of the Award.
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