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Roger Patterson

Managing Vice President Counsel

The Walt Disney Company
500 Buena Vista Street

Burbank CA 91521-0615

Re The Walt Disney Company

Incoming letter dated November 2010

Dear Mr Patterson

ACt ___ ____

Ruk ____

Pubhc

Avaobihty

This is in
response to your letters dated November 52010 and December 62010

concerning the shareholder proposal submitted to Disney by Unite Here We also have

received 1etter.oi proponents behalf dated November 23 20i Our response is

attached to the enclosed photocopy of your correspondence By doing this we avoid

having to recite or summarize the facts set forth in the correspondence Copies of all of

the correspondence also will be provided to the proponent

In connection with this matter your attention is directed to the enclosure which

sets forth brief discussion of the Divisions informal procedures regarding shareholder

proposals.

Enclosures

cc Andrew Kahn

Davis CoweIl Bowe LLP

595 Market Street Suite 1400

San Francisco CA 94105
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3reory Belliston

Special Counsel
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Respouse of the Office of Chief Counsel

Division of Corporation Finance

Re The Walt Disney Company

Incoming letter dated November 2010

The proposal recommends that the companys compensation committee adopt

policy to only use one test to assess performance in determining eligibility for awards of

stock in the Long Term Incentive Plan for senior executives rather than allowing re-tests

that increase the likelihood of executives receiving the awards

We are unable to concur in your view that Disney may exclude the proposal or

portions of the supporting statement under rule 14a-8i3 We are unable to conclude

that the prOposal and supporting statement when read tOgether are so inherently vague

or indefinite that neither the shareholders votinj on the proposal nor the company in

implementing the proposal would be able to determine with any reasonable certainty

exactly what actions or measures the proposal requires Additionally based on the

information you have presented we are unable to conclude that the portions of the

supporting statement you reference impugn the character integrity or personal reputation

of the companys director without.factual foundation in violation of rule 14a-9

Accordingly we do not believe that Disney may omit the proposal or pOrtions Of the

supporting statement from its proxy materials in reliance on rule 14a-8i3

We are unable to concur in your view that Disney may exclude the proposal under

rule 14a-8i9 In the context of this prOposal test does not appear to be equated
with goal Therefore the proposals reference to one test does not appear to

directly conflict with the reference to performance goals in the Stock Incentive Plan for

which Disneys board intends to seek shareholder approval at the upcoming annual

meeting Accordingly we do not believe that Disney may omit the proposal fromits

proxy materials in reliance on rule 14a-8i9

We are unable to concur in your view that Disney may exclude the proposal under

rule 14a-8i10 Based on the information you have presented it appears that Disneys

practices and policies do not cOmpare favorably with the guidelines of the proposal and

that Disney has not therefore substantially implemented the proposal Accordingly we
do not believe that Disney may omit the proposal from its proxy materials in reliance on

rule 14a-8il0

Sincerely

Carmen Moncada-Terry

Special Counsel
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The.Djvjsjo of Corporatj Finance believes that its
reØponsjjjjt with

respect to
matters

arising under Rule -14a-8 CFR 24O.14a-8 as with other matters under the
proxy

rules is to aid those who must comply with the rule by offering informal advke and suggestjo
and to determine

initially whether or not it may be
appropriate in partiôuk matter to

rºcommeflj enfbrcemet Æctjo to th Cqmmjssjo hi coniej with .a shareholder
proposal

under Ruk 14a8 the Divjsjo Staff consjdrsthe information furnished to it by.the Company
insupport of its intention to exclude the proposaj from the Coznpays proxy materials as well
as any mfonnatjn furnished by the proponent or the propone representatjv

Althoughjuje 4a-8k does
nótrequire ahy ComiiuhjjcjO from harehoIders to the

COmniissjcms-
staff the staff will always consider information

corcerning alleged violations of
the statutes adminjsteregj by the Commjssjo

including iujumentto whether or notactjvjtjes
proposed to be tken would be violative of the staueon-nje involved The

receipt by the staff.ofsuchjnformatjop however should not be constxueJ as chiging the staffs informal
procedures and proxy revieiv into formal or adversary procedure

Itis Import to note that the Staffs and Conujssjons
no-action

responses to
Rule 14a-8j submissions refle.ct only informal views

Thedetetznjnarions reached in these no-
action letters do not and cannot adjüdicae the merits of ompany positouiwjth.rct to the
proposal Only court such as ILS District Court can decide vhether company is

obligated
to include ha eholdr

proposals in its proxy materials
Accordingly discrŁtionäydetermination not to

recorinnend or take Comin issioa enforcemnt action does not preclude
proponent or any sharehozderfa.p froni pursuing any rights he or she may have against
the company in court should the management omit thepropoj from the companys proxy
material
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While not happening repeatedly over time as in the prior plan the Supporting Statement

expressly notes the 2010 plan involves one re-test whereby if an executive fails the first

performance measure be can still win stock if he passes at that time second performance

measure the proxy statement at page 22 describes the second test as only used if

applicable

LJ

November 23 2010

PROPONENTS OPPOSITION TO NO-ACTION REQUEST

VIA UPS OVERNIGHT MAIL AND
EMAIL TO shareholderprouosaIsisec.gov

Office of Chief Counsel

Division of Corporation Finance

Securities Exchange Commission

100 Street N.E

Washington D.C 20549

Re Shareholder proposal to Disney from UNITE HERE

Dear SEC Staff

We represent UNITE HERE the Proponent of shareholder proposal

requesting policy be adopted by the Disney board in awarding stock units of not

letting executives fail one test for perfonnance but then receive new alternate test

which they can pass so they can still receive stock awards re-testing This

indisputably occurred in 2008-09 and is also intended for 2010.1

Based on prior SEC Staff decisions Staff should decline to concur with

Disneys grounds for excluding the Proposal and Supporting Statement in their

entirety at most requiring minor modifications

There is no direct conflict between this proposal and management

proposal

The Company argues under 14a-8i9 that the Proposal directly

conflicts with its own intended proposal for shareholder ratification of its 2011

stock plan Notably that plan does not expressly address re-testing or use of

alternative tests to qualify it merely provides for board discretion in awarding

options The plan language quoted by Disney makes no explicit reference to
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making stock awards to executives despite their failure on the original performance

test

Disneys position would unfairly force shareholders in any company who

were concerned about just one small aspect of past stock grants or option grants to

vote down an entire plan and end the desirable practice of using stock and option

awards for executive compensation until the next annual meeting rather than being

allowed to register protest about the one small problem Hobsons Choice if

ever there was one

Shareholders surely want the Company to be able to make stock awards in

the near fixture and likely want board discretion on most issues related to stock

awards but also want to request such discretion be exercised against re-testing

Accordingly there is no direct conflict here and hence no basis for exclusion

SEC Staff has never construed the direct conflict grounds for exclusion in

14a-8i9 so broadly as to prohibit shareholder proposal on the same general

subject as management proposal which is what Disneys argument amounts to

Rather the point of the exclusion is so that voters are not asked to vote on the same

thing in two ways with no vote on the management proposal representing the

same thing as yes vote on the shareholder proposal with the risk of confusion

and inconsistent results ifshareholders do not understand the two proposals are

mirror images Release No 33-19135 at 29 October 14 1982

Here there is no risk of confused results yes vote on the Companys

proposal means that stock awards can continue while simultaneous yes vote on

Proponents proposal merely asks such awards be given as result of fixed

performance target rather than target which gets changed to be easier to meet if

executives miss the first target

Because of the absence of any plan language blessing retesting this case is

almost on all fours with Fluor Corp 2003 WL 057676 3/10/03 where Staff

rejected exclusion on i9grounds of shareholder proposal asking for future

stock option grants to be based on performance while the company like here was

merely proposing ratification of stock plan that provided for board discretion in

making stock awards Accord Goldman Sac/ms 1/3/03 Safe-way 3/10/03 Kohls

Corp 3/10/03 This case is not analogous to one where the stockholder proposal

said only one measure of performance can be used but the plan explicitly provided

for multiple alternative tests as in Charles Schwab 1/19/10 There sensible

shareholder could not vote yes on both proposals whereas here such vote

would be entirely consistent it would merely be saying to the board we
shareholders give you discretion but we ask you not to use such discretion to allow

executives to pass new test after they flunk the first
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Even greater tension between proposals has repeatedly been allowed by

SEC Staff for example in Dulce Energy 2002 WL 471702 3/1/02 arid Safeway

2002 WL 398743 2/26/02 Staff allowed proposals to proceed requesting the

company use auditors who did not provide other services to the company even

though this was in clear tension with the companys proposals requesting

ratification of their selection of an audit firm which had been providing other

services However there as here the shareholder proposal asks for future general

policy while the company proposal merely concerns one particular time-limited

event See also Whole Foods Marker Inc 12/14/05 denying no-action relief

when company proposed charter amendment to replace requirement for

supermajority vote to approve some transactions with majority of outstanding

shares requirement while shareholder made precatory proposal that all matters be

approved by majority of votes cast affirmative vote for the latter would be

advisory and could not conflict with binding charter amendment ATTInc
2006 WL 401195 2/l0/06allowing shareholder proposal calling for adoption of

simple majority voting even though the Company was simultaneously proposing to

amend its certificate to eliminate supermajority provision Verizon Inc 2009 WL
4883085 1/21/10rejecting exclusion of shareholder proposal defining

performance target for options to be presented at same time as company resolution

seeking ratification generally of its executive compensation

The Proposal is Not Impermissibly Vague So as to Violate the Rule

Against False and Misleading Proxy Materials

Disney argues the Proposal is vague in not defming only use one test to

assess performance rather than allow re-tests that increase the likelihood of

executives receiving the awards arguing this might somehow be construed to

apply to long-term awards based on multiple performance targets at various points

in time That clearly is not what is meant by re-testing what is meant by re-testing

is explained in the Supporting Statement by referring to what Disney did in the past

and is doing in 2010 as well the latter is explicitly described as retesting

situation it merely is not the double retesting situation of the prior plan Disney

has been awarding stock to executives who fail the first test applied to company

performance but then win stock when different test of performance is applied

On the other hand an executive is obviously not being re-tested when the

grant is made in portions over time each based on the latest performance nor

retested when performance is measured by multiple variables without any bias in

favor of making grant the hypotheticals posed by Disney

Notably many other companies and observers use the term retesting

without offering long complex legal definition as Disneys argument would

require see examples in Exhibit hereto
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However if the Staff believes shareholders should be provided additional

clarity Proponent is willing to add and requests Staff permit addition of the

following explanatory sentence to the Supporting Statement or Proposal Re-
testing allows executives upon failing one performance test to qualify for stobk

grants to take additional tests to qualify The revised proposal and supporting

statement would still fall within the 14a8 limit of 500 words.2

The Proposal Has Not Been Substantially Implemented

Disneys argument for substantial implementation is based on its

misinterpretation of the Proposal as being limited to retesting on multiple dates to

obtain the same shares but proposal limited to that end is not the sole stated

meaning nor sole normal meaning of the Proposals phrases only use one test to

assess performance rather than allowing re-tests The Proposal as further

explained in the Supporting Statement also goes after the use of two tests on the

same.date as is occurring under the 2010 plan

Moreover the fact that Disney this year does not currently plan to repeat its

2-year/4-year tests is not substantial implementation of the Proposal even as

narrowly construed for the Proposal is for general policy and the relevant

decisionmakers at Disney have not stated their opposition to ever retesting on

multiple dates for the same stock Disneys track record is one of changing its stock

plan every year going back at least years Hence neither Staff nor shareholders

have any basis for assuming the absence of multi-year retesting provision this

year means that such feature will not return in the near future

The Supporting Statement does not impugn anyones integrity

The Supporting Statement notes that the director heading the Disney

Compensation Committee was also involved in compensation decisions at MG
which were the subject of enormous criticism from responsible business press and

governmental leaders and this is pertinent to Disney shareholders for it shows they

cannot simply hope their boards Compensation Committee will vigorously police

stock grant awards without enacting the Proposal for the Committee members

track record suggests to the contrary Exhibit hereto are examples of government

leaders and business press usin language similar to the Supporting Statement to

describe what occurred at MG However Proponent has no objection to

2Altematively if Staff believes no reasonable interpretation of retesting would include the

2010 plan the proposal is still legitimate to prevent recurrence of the multiple retesting of

2008-9 so the Supporting Statement would merely need modification to delete its

reference to the 2010 plan

3Responsible business observers also question other decisions of Disneys Compensation

Committee not just its retesting for stock awards See e.g Alistair Barr Ma rket Watch

Disneys dinosaur CEO Igers 2008 employment contract suddenly looks like fossil
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moc1ifting any of its remarks to which Staff takes offense For example The

retesting practice shines an unfavorbie spotlight on director Fred Langhammer

who became the Compensation Committee Chairman before the 2008 Meeting

can be replaced with Will the Board avoid retesting without shareholder

encouragement Consider that Fred Langhammer became the Compensation

Committee Chairman before the 2008 meeting Similarly if Staff prefers

criticism for showering large bonuses and lavish junkets on top executives can be

changed to criticism for its executive compensation pracfices though .few would

disagree that MG showered large bonuses when it paid $454 million in bonuses for

2008 the year in which MG required taxpayer bailout of $170 biffion and as

already noted many other serious Observers agreed MG had provided lavish

junkets

in sum Disney has not met its burden to have the Proposal excluded in its

entirety

Respectfully

a7tAJ
Andrew Kahn

Attorney for Proponent

AJKja

Attachments

cc Roger Patterson Disney Company

May 11 2009 Disney struck its new agreement with Iger in January 2008 even though

his old contract would have expired at the end of September 2010 Companies in the

entertainment industry often re-write executive employment contracts before they expire

But Disneys decision came after period of notable under-performance by its shares In

the 12 months before Igers new contract kicked in at the end of January 2008 Disneys

total return was negative 13.1% while the total return of the Standard Poors 500 index

was negative 2.1% leaving the company lagging by more than 10 percentage points

according to executive compensation expert Graef Crystal Disney and its board of

directors couldnt have predicted the economic devastation that followed in 2008

However they could have waited until the companys relative performance improved so it

looked more appropriate to offer lgŁr so much more money he explained.Since the

contract had some time to run and since total return performance at that point was poor

why renew something then when you could have waited for better time Crystal added
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Achunlc of the restricted stock that Disney grants as part of its long-term incentive plan is subject to

peifarmanoe tests before exeouhves 9et the s3iares Themain test based en Daneys total alareJoJder return

versus the Standard Poos 50 index But if that test isnt met by the first vesting date the executives et
another chance to pass later on If they fail the second test theres third different test based on growth in

Disneys adjusted earnings per share Redesting like this means executives are more likely to eventually get

their shares making performance less important part of the outcome Companies should not retest their

performance conditions and if the shares fail to vest they should be forfeited RiskMetrics said in its analysis of

Disneys executive incenti ye bonus plan

ISS Governance Services Report 2125/2009

15-16

The company states it targets 60 perOerit of the total value of its annual long-term compensation awards for

named executive officers FlEOs to be in the form of restricted stock units RSUs In addition to his

inducement grant Mr Iger received two annual equity awards in fIscal 2008 421053 stock options with

$29.90 exercise price which werevalued at approximately $3.2 million on Jan 2008 and on Jan 30 2008

RSUs valued at approximately $5.9 million RMG notes that RSUs granted as long-term incentive

compensation at Disney typically are 50 percent subject to time vesting and 50 percent subject to

performance based conditions For RSUs granted in fiscal 2008 half.of the time vested units vest on the

second anniversary datti and the remainder vest on forth anniversary For awards made in fiscal 2009 the

company has changed its Vestihg.schedule where 25 percent of the time vested awards will vest on each of

the first four anniversariØs

For performance based RSUs awarded in fiscal 2008 half vest on the second anniversary and the other half

on the fourth anniversary only if aTSR test is met the executive remains employed and performance test

to assure deductibility fOr tax pirposes is satisfied Awards granted in 2008 are subject to TSR test which is

measured on one or two year measurement period preceding each vesting date Shares which fail to vest

on the first vesting date may vest On the second vesting date if either the one or four year period prior to the

vesting date passes the TSR test Disneys required TSR test mandates that the companys TSR must exceed

the weighted average TSR of the SP 500 Index over the same period RMG notes that if the performance

RSUs fail to vest on the second vesting period they will be subject to alternative tests to determine their

vesting status Shares that fail to vest on the second vesting period are eligible to vest if they satisfy an

average annual growth test This test requires the companys EPS for the 16 preceding fiscal earnings

subject to committee approved adjustments to pass an adjusted EPS growth rate hurdle Pursuant to this

alternative test all shares eligible shares will vest if the adjusted EPSgrowth is greater than 10 percent 50

percent of the shareswill yOst if the adjusted EPS growth is between eight percent and 10 percent and no

shares will vest if the adjusted EPS growth is less than eight percent RMG notes that the companys

disclosure on the various performance tests is convoluted and not transparent to shareholders If performance

units do not vest under the first criteria the second criteria would apply If the performance units do not vest

under the second criteria the .1 hird criteria would apply RMG believes that companies should not retest their

performance conditions and if they fail to meet the performance requirements the awards should be forfeited

R17
RMG finds several aspects of Mr lges contract and compensation terms to be concerning The increases in his

target bonus and long.temt incentive levels are high and the justification is lacking The retesting of

performance conditions would Oventually result in vesting of performance based awards renewal of an

employment agreement shoUld not result in mega stock options grant if the executive has been receiving

annual long-term equity awards The high level Of security benefits with continued limited disclosure The

continuation of death benefits even though they do not align with the companys pay for performance

philosophy Mr lgers multiple pay increases do not seem to align with the companys mediocre performance

EXHIBIT
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Th SOFFWA INC 14AMr62009

lithe first installment of shares of performance-based restricted

stock does not vest on June 132009 it may nonetheless vest on June 132010

June 132011 or June 13 2012 ifthe performanc.e-based criteria described

above are achieved over the two-year period ending on June 13 2010 the

three-year period ending June t3 2011 or the four-year period ending June 13

2012 respectively irnilar1ythe vesting of the remaining shares of

performance-based restricted stock will be dependent on the performance of the

Common Stock for theperiodfrom June 132008 through the applicable vesting

date exceeding or equaling the performance of the stocks of 75% of the

companies in the NASDAQ Industrial Index over such period of time Thus the

vesting of shares of performance-based restricted stock including pursuant to

the retest features for shares that do not vest on the date when they were

originally eligible for vesting will be on cumulative basis measured from

June 13 2008 through the applicable vesting date In addition all shares of

restricted stock will vest on change in control of the Company as set forth

in the applicable grant agreement

PEARSON PLC 2O..F Mar 262009

Long-term incentiyei

At the annual genra1 theeting irrAptil 2006 shareholders approved

the renewal of the long-term incentive plan first introduced in 2001

Executive directors senior executives and other managers can participate in

the plan which can deliver restricted stock and/or stock options Approximately

5% of the companys employees currently hold awards under the plan The aim is

to give the Committee range of tools with which to link corporate performance

to managements long-term reward in flexible way It is not the Committees

intention to grant stock optionsin 2009 Restricted stock granted to

executive directors vesis only when stretching corporate performance targets

over specified period hàvŁ been met Awards vest on sliding scale based on

performance over the period There is no retesting The Committee determines

the performance measures and targets governing an award of restricted stock

prior to grant
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r1tigto pt deyu ad yoü Committee ifh if rrarding an ongrting

mvestiat1on my Office has been conducting of executive compensation at Amertcan

lntrnationaI Grotp iLG hope this infonnatrnn will be tise1il to the CQmmittee at it

le1gpTGtomw

We iearned ovcflbe weekend that AIG Irad last Friday di hptcd more thin l.6
mlflIoa in ietnhon payments to members of its Financial Products ttbsidtary the tirutofAlO

that waeprincipaJly respozlslbje for the fhms meltdown La tO bJt3 agreed to my
tha amCifls.Je made our of its $600 rnililo Finaneial uctS deferred

compensation pooL Win lethis was positive stepr we were dismayed to learn after the fact that

MI med tiilllon dollar payments out of its sapteFinanc1 Prpdtos rtention

.1an mFsidali

M3mw that irhad no cthoice but ytheesuiis because of the unalterable

teuns ofTheplan T4owever had te federal governnientn bailed out MCI with billions

taxpayerftmds the.finn likely would have gone bankniptand sly.payntswouicjJave
bnmdut.ofthepian My Office .has reviewed the legal opincin that AG obtained from its

own .crnmsel and it lnot.at all clear that these lawyers even coiisidered the argument that it is

only by the race.oIAheicaii takpayers that members of.Fhiaicial Proiincts even have jobs let

alone pnol of retantion benus money hope the Committee will takeqp this issue at its

hearing tomorrow

lljrthermore vjQoLw that AIG w5s able to bargala with itsinuricial Produt
employees since these employee have agreed to lalce salaries OfI for 2009 exchangefor

recejvjn their retertion bonus packages The.facit that AG cngaged 1.1S negotiation tl.ie in
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Office of Chief Counsel

Division of Corporation Hnance

Ii .5 Securities and Exchange Commission

100 Street NE

Washington DC 20549

Re fhe Walt Disney company
Shareholder Proposal of Unhe Here

Securities Exchange Act of 1934 Rule 4a-8

Dear Ladies and Gentlemen

The Walt Disney Company Delaware corporation with its consolidated subsidiaries

Disnep or the company requests confirmation that the staff the Staff of the Division

of Corporation Finance of the U.S Securities and Exchange Commission the Commission

will not recommend enforcement action to the Commission in reliance on Rule 4a-8 under

the Securities Exchange Act of 934 the Exchange Act the Company omits the enclosed

shareholder proposal the Proposal and supporting statement the Supporting Statement
submitted by Unite here the Proponent from the Companys proxy materials for its 2011

Annual Meeting of Shareholders the 2011 Proxy Maleriali

Pursuant to Rule 14a8j under the Exchange Act we have

filed this letter ith the commission no later than eighty 80 calendar days betbre the

Company intends to file its definitive 2011 Proxy Materials with the Commission and

concurrently sent copies of this correspondence to the Proponent

copy of the Proposal and Supporting Statement the Proponents cover letter submitting the

Proposal and other correspondence relating to the Proposal are attached hereto as Exhibit

SUMMIIR OF THE PROPOSAL

On September 24 2010 the Company received letter from the Proponent

containing the Proposal br inclusion in the Companys 2011 Proxy Materials The
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Proposal requests that the Companys Compensation Committee adopt policy to only

use one test to assess performance in determining eligibility for awards of stock in the

Long Term Incentive Plan for senior executives rather than allowing re-tests that

increase the likelihood of executives receiving awards

IL EXCLUSION OF THE PROPOSAL

ii Background and Basey for Exclusion of the Iroposal and Supporting

Statement

Disney has for several years included in its equity awards to senior officers

performance-based restricted stock units that vest only upon the achievement of stated

performance goals In each of the annual grants of such awards the Compensation Committee

establishes performance goals for restricted stock units that it believes to be appropriate in light

of the then competitive environment for executive talent and that it believes create the desired set

of objectives to drive the creation of long-term shareholder value These factors are periodically

reviewed and hence the performance goals for new grants are modified from time to time Thus

performance-based units granted prior to 2010 vested depending on whether the Companys total

shareholder return exceeded the total shareholder return for the SP 500 for periods preceding

the vesting date with half of the units vesting two years
after the award date and half of the units

vesting lout years after the vesting date Units that thiled to vest two years after the award date

because the total shareholder return goal was not met remained eligible to vest four years after

the award date lithe Companys total shareholder return exceeded the shareholder return goal for

the SP 500 for periods preceding the fourth anniversary of grant In addition for units granted

in fiscal 2008 and 2009 if the total shareholder return goal was not met for either the two- or

four-year periods the units could nevertheless vest if goal based on the growth of the

Companys earnings per share was met For awards granted after 2009 whether performance-

based units vest and if so the number of units that vest depends on goal that is based on

combination of total shareholder return and earnings per share to he assessed approximately

three
years

after the grant date For these awards performance is measured and all such units

vest three years
after the grant date there is no opportunhy for units that fail to vest at that time

to vest at future date.2

In addition to the performance tests described in the text all units awarded to officers subject to the

provisons of Section 162m of the Internal Revenue Code are subject to separate test based on adjusted

net income If this test is not met as of any vesting date the units wilt not vest and will not be eligbte for

hiture vesting irrespective of whether the total shareholder return or earnings per share test is met

the 2009 and 2010 awards are described in greater detail on paces 21 and 22 of the Companys proxy

materials for its 2010 Annual Meeting of Shareholders See tp/Iwwvc.gQyJArchivesiedaridata/

100100001 32510010559/dfl4ahtrn Awards prior to 2009 are described in greater detail on
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The Proposal requests the adoption ofa policy to only use one test to assess

performance in determining eligibility for awards of stock in the Long Term Incentive Plan for

senior executives rather than ailowing re-tests that increase the likelihood of executives

receiving awards We believe it is unclear whether the Proposal and Supporting Statement

address the application of separate tests after two years
and thur years that applied to

portion of performance-based units awarded prior to 2010 ii the use of goal for units awarded

after 2009 that is based on combination of total shareholder return and earnings per share or

iiisome combination of both We believe the Proposal and Supporting Statement can be

omitted on various grounds depending on what the Proposal is intended to address as follows

Irrespective of what the Proposal is intended to address we believe the Proposal and

Supporting Statement can be omitted under Rule 14a-8i9 as they would directly

conflict with proposal the Company intends to present at the same meeting

In light of the lack of clarity of the Proposal and the Supporting Statement we believe

they can also be omitted under Rule 4a-8i3 because they are inherently vague and

indefinite

If the Proposal and Supporting Statement are interpreted as targeting the two- and four-

year testing dates that existed through the 2009 awards we believe they may be omitted

under Rule l4a-8i10 as the Proposal has been substantially implemented

Finally we believe we may exclude certain statements within the Supporting Statement

under Rule l4a-8i3 as such statements directly impugn the character integrity or

reputation of director standing for re-election

The Proposal May Be vcluded in Reliance on Rule I4a-8iq9 as ii Directly

Conflicts with Stock Incentive Plan f/tat the company will Submit to

Shareholders forApproval at the Same Meeting

Rule 14a-8i9 pennits company to exclude shareholder proposal that directly

conflicts with one of the companys own proposals to be submitted to shareholders at the same

meeting The Proposal asks the Compensation Committee to establish policy to use only one

test to assess performance in determining the eligibility for awards in stock under the long-term

incentive program for senior executives The Companys Board of Directors intends to seek

shareholder approval at the 201 Annual Meeting of Shareholders to adopt new Stock

Incentive Plan the 2011 Plan The Company currently issues equity awards under the

Companys Amended and Restated 2005 Stock Incentive Plan the 2005 Plan and the

Amended and Restated 1995 Stock Incentive Plan and Rules the l995 Plan Both of these

pages 21-23 of the Companys proxy materials for its 2009 Annual Meeting of Shareholders See

/iw w.sec.o/ Archives/ed data/I 001039/0001193 12509007628ddefl 4a.htm
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plans are expiring and the Company intends to propose adoption of new plan containing

substantially the same terms as the 2005 Plan and allowing issuance of awards from unused

shares from the 2005 Plan and the 1995 Plan In light of the terms the Company intends to

include in the 2011 Plan the Proposal conflicts directly with the Companys proposal to seek

shareholder approval of the plan

The terms the Company intends to include in the 2011 Plan allow for performance-based

vesting of restricted stock unit awards on the attainment of specified performance goal or

goals or on such other conditions as approved by the Committee in its

discretion As such the terms of the proposed plan specifically permit the use of multiple

goals for testing whether performance-based units will vest Irrespective of whether the Proposal

and Supporting Statement focus on the application of the same goal at two different times or the

application of two goals at the same time the Proposal and Supporting Statement would limit the

Compensation Committee to the application of one goal to test whether performance-based tests

have been met in direct contradiction of the terms of the proposed plan favorable vote on

both the Proponents Proposal and the Companys proposal would therefore result in an

inconsistent and ambiguous mandate from the Companys shareholders

he Staff has concurred with the view that companies may exclude shareholder proposals

in reliance on Rule 4a-8iQ where those proposals seek to place limitations on terms of

incentive awards to senior execut1vcs at the same time as the company proposes to present its

own incentive plan with terms that specifically permit the terms the proposals would limit In

The Charles Schwab Corp Jan 192010 shareholder sought to propose that the company

adopt an incentive plan for senior executives that only allowed peer group performance targets

while the company intended to propose plan that allowed absolute entity performance or

relative comparison of entity performance to the performance of peer group of entities or other

external measure of the selected performance criteria In other words Charles Schwabs

The terms of th 011 Plan wit be substantially similar to th terms of the 2005 Plan though the company

has not yet finalized its consideration of all terms of the plan such as the maximumnumber of shares that

may be issued under the 2011 Plan and the language that will make awards from the predecessor plans

available under the 2011 Plan The Company does however intend to retain in the 2011 Plan the language

currently set forth In Section 8.2 of the 2O0 Plan relating to Vesting Requirements for Restricted Stock

Awards That language reads 82 Vesting Requiieinents ihe restrictions imposed on shares granted

under Restricted Stock Award shall lapse in accordance with the vesting requirements specified by the

Committee in the Award Agreement provided that the Committee may accelerate the vesting of

Restricted Stock Award at any time The requirements for vesting of Restricted Stock Award may be

based on the continued Service at the Participant with the Company or an Affiliate for specitted time

period or periods on the attainment of specified performance goal or goals or on such other terms and

conditions as approved by the Committee in its discietiori If the vesting requirements of Restricted Stock

Award shall not he satisfied the Award shall be forfeited and the shares of Common Stock subject to the

Award shall be returned to the Company copy of the 2005 Plan as currently in effect is attached as

Exhibit
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compensation committee could choose between two measures or exercise its discretion to use

any other non-enumerated measure and the shareholder proposal sought to require selection of

particular goal The proposed 2011 Plan like the plan in Charles Schwab permits the

Compensation Committee to select one goal multiple goals or other conditions in its discretion

while the Proposal seeks to limit the criteria to single goal like the shareholder proposal in

Charles Schwab Notwithstanding the fact that the discretionary plan proposed by Charles

Schwab meant that the company could comply with the terms of the shareholder proposal even if

the companys plan were approved the Staff concurred with the company that the two proposals

conflicted and the shareholder proposal could be excluded under Rule 4a-8i9 As Disneys

proposal to approve the terms of the 2011 Plan and the Proponents Proposal are virtually

identical in approach to the company proposal and the shareholder proposal that was excluded in

Charles Schwab the Company believes that the Proposal likewise may properly be excluded

under Rule l4a-8i9

Similarly in AOL Time Warner Inc Mar 2003 the proponents proposal requested

that the board adopt policy prohibiting future stock option grants to senior executives which

was in direct conflict with the companys proposal to adopt discretionary stock option plan that

permitted grants of stock options to its employees including senior executives Although as

noted by the proponent the shareholders proposal theoretically could have been implemented

notwithstanding approval of the stock option plan the Staff concurred that the company could

omit the proposal pursuant to Rule l4a-8i9 as the shareholders proposal and the companys

proposal presented alternative and conflicting decisions for shareholders and that submitting

both proposals to vote could provide inconsistent and ambiguous results Similarly here the

Proponent seeks the adoption of policy regarding use of single goal to assess achievement of

performance criteria in direct conflict with the Companys proposal seeking approval of the 2011

Plan which permits vesting on the attainment of more than one goal Allowing both proposals to

be presented in the 2011 Proxy Materials would raise the same conhlicting decisions for

shareholders and potentially inconsistent and ambiguous results as existed in AOL Time

Wrner1

While the Staff has denied relief in some instances where shareholder proposed to place

limitations or conditions on executive incentive awards and the company proposed to submit an

incentive plan before shareholders at the same meeting it has done so only where the terms of

the companys proposal did not specifically permit the conduct at which the shareholders

proposal was aimed For example in The Goldman Sachs Group Inc Jan 2003 the Staff

was unable to concur with the companys view that proposal could be excluded under

Abercronje Fitch Co May 2005 concurring with the view thai shareholder proposal to

require pcrformance.based vesting of stock options could be excluded under Rule l4a-8i9 as it

conflicted with the companys proposal to adopt an equity-based incentive plan that provided for tirne

based vesting of stock options
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Rule 14a-8i9 where shareholder proposal requested that all future stock option grants to

SCflLOt executives be perthrmance-hased and the company intended to present plan that would

give the board sole discretion in determining the terms and conditions of
grants under the plan

without specifically permitting performance-based awards fluor Corp Mar 10

2003 same Safeway Inc Mar 10 2003 same and Kohls Cop Mar 10 2003 same
These letters are distinguishable from our circumstances as they were in Charles Schwab

Unlike the facts in Goldman Sachs Fluor Safewav and Kohls where the company-proposed

plan contained no guidance on the terms of the awards and instead deferred completely to board

or committee discretion the terms of the 2011 Plan will explicitly establish the Compensation

committees authority to employ multiple goals for the vLsting of restricted stock awards while

the Proposal seeks to limit that authority to one goal This is clear conflict of the type that

existed in Charles Schwab and that did not exist in Goldman Sachs and similar letters

For the reasons discussed above submitting both the Companys proposal and the

Proposal to shareholders would
present conflicting decisions for Company shareholders and an

affirmative vote on both the Proposal and the approval of the 2011 Plan would result in an

int.onsistent and ambiguous mandate from those shareholders The Proposal and Supporting

Statement therefore may properly be omitted from the 2011 Proxy Malerials in reliance on Rule

14a-8i9

flie Proposal May Be Excluded in Reliance on Rule i4a-83 as ills

Materially False and Misleading

Rule 14a-8i3 permits company to exclude proposal or supporting statement or

portions thereof that are contrary to any of the Commissions proxy rules including Rule l4a-9

which prohibits materially false and misleading statements in proxy materials Pursuant to Staff

egal Bulletin 14B Sep 15 2004 SLB 14B reliance on Rule l4a-8i3 to exclude

proposal or portions of supporting statement may be appropriate in only few limited

instances one of hich is when the resolution contained in the proposal is so inherently ague or

indefinite that neither the shareholders in voting on the proposal nor the company in

implementing the proposal if adopted would be able to determine with any reasonable

certainty exactly .hat actions or measures the proposal requires Philadelphia Eteetric

Company Jail 30 1992

In applying the inhcrentty vague or indefinite standard under Rule 14a-8i3 the Staff

has long held the view that proposal does not have to specify the exact manner in which it

should be implemented but that discretion as to implementation and interpretation of the terms

ot proposal may be left to the board F1owever the Staff also has noted that proposal may be

materially misleading as vague and indefinite where any action ultimately taken by the

Company upon implementation of the proposal could be significantly different from the actions
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envisioned by the shareholders voting on the proposal Fugua Industries Inc Mar
1991

The Proposal and Supporting Statement seek to limit re-tests of performance tests used

to determine the vesting of performance-based restricted stock units granted to senior executives

As noted in Section II.A above it is unclear whether the Proposals reference to re-testing is

intended to refer to the practice of allowing performance metrics to be tested at multiple points in

time or hethcr it is intended to refer to the practice of using multiple performance metrics to

assess achievement of performance goals

The Proposal quests that the Companys Compensation Committee adopt policy to

only use one test to assess performance in determiniig eligibility for awards of restricted stock

units under the long term incentive program for senior executives rather than allowing re-tests

that increase the ikclihood of executives receiving awards The Supporting Statement notes

that in 2008 and 2009 the Company allowed senior executives to re-test to determine whether

they received performance-based restricted stock units and asserts that such practice

delinks executive compensation fiom company performance because it allos senior executive

multiple opportunities under different criteria to receive awards However the Supporting

Statement then recogni/es Disneys 2010 proxy statement notes that only one re-test was

allowed for stock units granted in calendar year 20 tO and expresses the concern that there is

currently no guarantee that Disney vill not introduce more re-testing opportunitics in ftiturc

years The limiting of re-testing is fundamental to the Proposal hocver the various

references to re-testing in the Proposal and the Supporting Statement render the meaning of

that fundamental term absolutely unclear This uncertainty renders the Proposal materially

misleading as neithcr the shareholders in voting on the proposal nor the Company in

implementing the proposal if adopted would be able to determine with any reasonable

certainty exacti what actions or measures the Proposal requires

In General Electric Compary Dec 31 2009 the Staff concurred that proposal calling

for the hoard to aggressively evaluate directors performance by initiating system akin to an

employee ranking system -- specifying that each board member with at least eight years
of tenure

will be forced ranked and that the bottom ranked director would not be re-nominated --

could he omitted in reliance on Rule l4a-8i3 In this letter the company asserted that there

was no guidance in the proposal regarding how to rank directors and therefore there was

uncertainty as to how the company or shareholders ould know which incumbent directors were

eligible to be nominated for re-election Similarly the current Proposal provides no guidance to

the Company or shaieholders regarding the detinition ofre testing The everyday language of

that term could refer to re-testing at different points in time or to using multiple performance

criteria at single or multiple points in time Accordingly neither the Compan nor
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shareholders can be certain as to hich element of the restricted stock unit vesting the Proponent

is attempting to address

The Staff also has previously expressed the view that proposal urging the board of

directors to take the necessary steps to amend companys articles of incorporation and bylaws

to provide that officers and directors shall not be indenmified from personal liability for acts or

omissions involving gross negligence or rckIess neglect may be omitted under Rule

l4a-8i3 Peoples Fnergy Cooration Nov 23 2004 reconsideration denied Dcc 10

2004 in that letter the company expressed its iew that the reckless neglect standard was not

defined in the proposal and canvass of Illinois jurisprudence did not uncover even single

case or example describing defining or applying reckless neglect standard of conduct The

company argued that this undefined and unrecognized standard rendered the proposal so vague

and indefinite that neither the shareholders voting on the proposal nor the company in

implementing the proposal would be able to determine v.hat actions or measures the proposal

requires In response the proponent of that proposal pointed to several potential definitions of

the term reckless neglect based upon the everyday language of the words as defined in

various dictionaries Ilowever the Staff concurred with the companys view that the proposal

could be excluded in reliance on Rule l4a-8i3 as vague and indefinite Just as the proposal in

Peoples Energy sought to preclude indemnification from personal liability for acts or omissions

involving gross negligence or reckless neglect this Proposal sceks to have shareholders

support the Companys adoption of policy to only use one tcst to assess performance rather

than allowing re-tests without adequately describing in the Proposal or the Supporting

Statement whether the test should relate to single point in time or single performance

metric The failure to provide shareholders with adequate guidance on this fundamental aspect

of the Proposal prevents the company and shareholders from understanding with any reasonable

certainty the actions sought by the Proposal and thus renders the entire Proposal impermissibly

vague and indefinite Further given the materially vague and indefinite nature of the Proposal

and Supporting Statement any action ultimately taken by the Compmy upon implementation of

the Proposal could be significantly different from the actions envisioned by the shareholders

.oting on the Proposal

Based on the foregoing analysis the Company believes that it may properly omit the

Proposal and Supporting Statement from its 2011 Proxy Materials in reliance on RuI

4a-8i3

The Proposal May Be Excluded in Reliance on Rule I4a-81O as the

Company has SubsIanially Implemented the Proposal

Rule I4a-8il0 permits compaiy to exclude proposal from its proxy materials if the

company has already substantially implemented the proposal The Commission has stated that
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for proposal to be omitted as moot under this rule it must be substantially implemented by

company not implemented in full or precisely as presented Release No 34-20091 Aug
16 1983 The general policy underlying the substantially implemented basis for exclusion is

to avoid the possibility of shareholders having to consider matters which have already been

favorably acted upon by the management $e Release No 34-12598 Jul 1976

The Staff has stated that determination that the company has substamially

implemented the proposal depends upon whether companysJ particular policies practices

and procedures compare favorably with the guidelines of the proposal See Texaco Inc Mar
28 1991 In other words Rule 4a-.8i 10 permits exclusion of shareholder proposal when

company has already substantially implemented the essential objective of the proposal even if by

means other than those suggested by the shareholder proponent \VaI-Mart Stores Inc

Mar 30 2010 concurring that companys adoption of various internal policies and

adherence to particular principles substantially implemented proposal seeking the adoption of

principles for national and international action to stop global warming specified in the proposal

PGE Corporation Mar 10 2010 concurring that companys practice oldisclosing annual

charitable contributions in various locations on its website substantially implemented proposal

seeking semi-annual report on specific information regarding the companys charitable

contributions and Aetna Inc Mar 27 2009 concurring that report on gender considerations

in setting insurance rates substantially implemented proposal seeking report on the

companys policy responses to public concerns about gender and insurance despite the

proponents arguments that the report did not fully address all issues addressed in the proposal

While the Proposal is unclear as to whether its reference to re-testing is intended to

refer to the practice of allowing performance metrics to be tested at multiple points in time or

whether it is intended to refer to the practice of using alternative performance metrics to assess

the achievement of performance goals if ii is intended to refer to testing at multiple times the

Companys recent practice substantially implements the terms of the Proposal

As disclosed on page 22 of the Companys proxy materials for the 2010 Annual Meeting

of Shareholders the Compensation committee revised the performance tests for all restricted

stock units to be awarded to senior executives in calendar year 2010 to provide that all

performancebased units vest after three years if the perfbrrnance goals arc met at that time

Unlike awards granted in 2008 and 2009 achievement of the performance criteria for 2010

Sce also Anheuser-I3usch Cos. Inc Jan 17 2007 conAgra Foodsjn Jul 2006 Johnson

Johnson Feb 17 2006 Exxon Mobil corporation Mar 18 2004 Xcel Encrgyjjç Feb 17 2004

Thc1lbots Inc Apr 2002 Apr 2000 and sco Corp Mar 29 1999 In Masco

rp the Staff concurred with the view that proposal could be omitted as substantially implemented

where the companys actions sufficiently addressed the proponents underlying concern despite the

differences between the companys actions and the shareholder proposal
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awards is not subject to additional testing at alternative dates he Company believes that this

change in practice regarding the performance test for restricted stock units awarded in 2010

substantiaUy implements the Proposal

In this regard the Proposal seeks policy of only using one test to assess performance

in determining eligibility for awards. .rather than allowing re-tests The Suppcrting Statement

acknowledges that Disney changed its practices as described above but expresses the concern

that the Companys practices may introduce more re-testing opportunities in future years
is nothing in the Proposal however that would prevent change in policy in future years

if the Board of Directors deemed it in the best interests of shareholders Accordingly the

Company has lully implemented the action sought by the Proposal as that action is assumed in

this discussion and the effect of the Comp mys revised practices would have the same effect as

the policy sought by the proposal Further as in Wal-Mart Stores the Company is not

required to adopt the Proposal is written hut to implement particular policies practices and

procedures that compare favorably with the guidelines of the Proposal fherefore it is not

necessary for the Company to formally adopt polkv that does not permit re testing of

performance metrics at different points in time as its practices as disclosed in its 2010 proxy

materials have fully implemented such guideline

For the reasons discussed above the companys policies practices and procedures

compare favorably ith the guidelines of the Proposal and the Company has substantially

implemented the Proposal Therefore the Proposal and Supporting Statement may properly be

omitted from the 2011 Proxy Materials in reliance on Rule l4a-8il0

if oriion of the Supporting Statement may be Omitted in Reliance on Rule

14a-8i3 as Such Statements Directly Impugn the Character Integrity or

Personal Reputation of Director Standing for Re-election

SLB 14B sets forth the Staffs view regarding situations where modification or exclusion

of proposal or portions of supporting statement may be consistent with the application of

Rule 14a-8i3 including here statements directly or indirectly impugn the character

integrity or personal reputation or directly or indirectly make charges concerning improper

illegal or immoral conduct or association without factual foundation jio International

Business Machines Corporation Jan 26 2006

The Supporting Statement includes the following impugning statements regarding one of

the Companys directors lhe re-testing practice shines an unfavorable spotlight on director

Fred Langhammcr who became the compensation committee Chairman before the 2008 annual

meeting Mr Langhammer wac director of AIG from January 2006 until his No ember 2008

resignation and st on AIGs Compensation and Management Resources Committee and



US Securities and Exchange Commission

November 2010

Page 11

inancc Committee During this period MG endured criticism for showering large bonuses

and lavish junkets on top executives as the company imploded

he company believes that the above-referenced statements serve no purpose other than

to attempt to impugn the character integrity or personal reputation of Mr Langhammer The

statements directly insinuate that his service as director of AIG and Disney somehow draws

an unfavorable spotlight on him without any description of any action taken by Mr

anghammer AIGs board of directors or any committee of AIGs board on which Mr

Langharnmer sat that would conceivably support such charge let alone establish any

reasonable nexus between Mr Langharnmers service as director of MG and the compensation

practices at the Company Statements of this sort which arc transparent attempts to impugn

the leadership character integrity or personal reputation of Director may be propeily

omitted pursuant to Rule 4a 8i We therefore believe that if the Proposal and the

Supporting statement are not omitted in their entirety on the grounds set forth in the preceding

sections the three sentences from the Supporting Statement quoted above can be omitted from

the Companys 2011 Proxy Materials in reliance on Rule 14a 8iX3

IlL CONcLUSION

For the reasons discussed above the company believes that it may properly omit the

entire Proposal and Supporting Statement from its 2011 Proxy Materials in reliance on Rule l4a-

8i9 as the Proposal directly conflicts with proposal intended to he submitted by the

Company to shareholders at the same meeting The Company also believes it may exclude the

Proposal and Supporting Statemt.nt based on Rule 14a-8i3 as they arc impermissibly vague

and indefinite as to what vesting terms of the restricted stock unit awards the Proponent is

attempting to address and are therefore misleading Further if the Proposal and Supporting

Statement are interpreted to address the alternative testing dates for achievement of performance

goals the Company believes it may properly omit them from its 2011 Proxy Materials in reliance

on Rule l4a-8il0 as the Company has substantially implemented the Proposal As such the

company respectfully requests that the Staff concur with its views and not recommend

enforcement action to the Commission if the Company omits the entire Proposal and supporting

Statement from its 2011 Proxy Materials

Should the Staff be unable to concur with the companys view that thc entire Proposal

and Supporting Statement may be omitted the Company believes that it may properly omit

certain portions of the Supporting Statement identified in the preceding section under Rule

14a 8i3 As such the Company also respectfully requests that the Staff concur with its view

and not recommend enforcernLnt action to the Commission it the Company omits the sentences

of the Supporting Statement quoted in Section ILL above from its 2011 Proxy Materials
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Please do not hesitate to call me at 818 560-6126 or by return email if you require

additional information Please acknowiedge receipt of this letter by return email We request

that you transmit your response by email to Roger PattersonDisney corn and understand that

you an transmit your response to the Proponent at aieeiunitehere org

Sincerely

Roger Patterson

Attachments

cc Mr Andy Lee

Strategic Affairs Coordinator

Unite Here Los Angeles
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UITEHERE
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4rn1y Lee

rolegk Affairs CherSizawr

i/cite Here Los An$4S
464 Lucas Awnue Suite 420

LwAngtrks C4 90017

Tel 213 4814530 281

Fat 313 4814352

Septenser23S 2010

Mr Alan Etnwenntm Seuretars

The Walt Disney Company

S00sonflsf3nenaVistastreet SEP24 2010
UtnSnk California 91521-1030

By Overniglu Mail ALAN FSVERMAN

Dear Mr lirnyornum

ant Snzftdng the codaS stockholder
proposa1 by Unite Here or Inc baum in the paoxy

statement and form of prnxy relating to rho 2011 ArmS MeeffngofSnhoiders of the Wait

Disney Company punnwn to Rule 14a$

am the authodand agent oil liRe Here which has continuously held 120 shares of the

Compsny secuddesezrtMed to he oS on the propood at the meeting or at least one year as

of die date of subabting proposal also wish to aftim that Unite Here intends to hold the

same sluwa continuously threugh the daze of the Companys 2011 Annual Meeting of

Rtoekhokkrs

If you have any questions nitum this proporal please call mc at 2134314530 eat 286 Thank

you for your tittenton to this matter

Sincerejy

Enclosure Stockholder Preposal by Unite Here

eaa Rna is usa JsWWMta Wfloenrarr tewflRv
tmCu3ra va .ceseny 4flus fla tins ous.usatnitepdessa $vttrs



gJcOIAJTJON LIE PRESENTEIXÔALUflLMWAL STOCKIIOLDF4S $JJI
RESOLVED that àarettoklexs rnornmend that the Compwzy Compensation Co4nmktec adopt policy to

nab use one test to assess pcrfbrmance in determining dilgibitity fonwsrds of neck in the Loagteiti lnesntfre

Plan for senior executives rather than allowing retests that increase the likelihood of exSittives

receiving the awart

In tilsI years 200K and 20094 Disneys Compepattkrn Commftteutlhpived senior aeeutivs re4eats to

determine whether they received performancc based srcstrics sloek uStC under the company4s Long
Thret Incentive Plan Such practice dehttks executive compensation from company perfonnance

because ft allows senior executives muhijik opportunities under different criteria to receive uwards and

decmplmsizes company perfornmnce as factor in receiving therm

Dianes Compensation Committee modified the jthtn prior to the 2009 annual meetiæjto give top

exetutivcs three tests in otder to receive stock units granted in OhS year 200K ftistMetries Chtup

RMCII noted that ifperlbrrnance units do not vest under the first critoriL the second criteria would

apply the performance units do not vest under the second criteria the third criteria woukl app y.4

May 11 200cMarkentsnk article notes that retesting like this means executives rite more tikedy to

eventually get
their ttres making peribiThuncu less important part pf the ototttt

This arrangement was not appro ted by shareholders

tWIG criticized the setesting practice notinc in February 3009 that the eontpanyts disclosure on the

various pcdbrnianee tests isconvoluted and not transparent to shareheIdcrs RUG believes that

cumpatties should not retest their pcrlbmnancc conditIons and itthey Pail to meet the perlimnanee

requirements the awards should be for feitetL

Disners 2CR proxy statement notes that only one re4est was.allowed tbr stock units wanted in

calendar year 2010 Crucially hoiveven there is eurrentt no guarintee that Disney will ma introduce

more re-testing oppottunities in Ibture years

hit re-testIng pntce shines an unfitvorabie spotlight on director Fred Langhanuuer sto became the

Compensation CoMmittee Chainnan hefori Ihe 200S anuS meeting Mr laghanuner was director

ci AID from January 2006 until his November2008 nssignation and sat on AIDs tontensation and

Management Sources Committeet and Finance Conunittee During this periort AiD endured

criticism for showering large bonuses and lavish junkets on top executives as the eotprmy imploded

Disney shareholders and others have also displayed an increasing concern over Disneys 4xecutive

compensation policies

majority of outsit shareholders voted for resolution at the 2010 annual meeting advocating

ira advisory vote on executive compensation

The Corporate Library4 respected corporate governance authority gave Disney grade in

its Se$ember 201 0..repori stating ibtit the grade is reflection ofhigh go$manee risk due to

continued concerns related to executive cornpensation7

Disney should helter tie compensation to performance by implementing policy disallowing re-tests

for assessing perlbnuanee to determine eligibility for awards in order to better link conipensation with

company perthrmance Accordingly tee urge shareholders to vow FOR thisproposal
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To Whom It May Coneem

PSse note that iMite Here is the heneial owner of 120 shares of Walt Disney Meek

and has cooflnuottsy held these shares for Zt%oTe Inst one yat If yea have any qoestkns

aboat this plesse afl me at 2t2-107-2845
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The Atrt4ep Company

Vr n4
oe

October 2010

VIA OVERNIGHT COURIER

Andy Lee

Unite Here Los Angeles

464 Lucas Ave Suite 201
Los Angeles CA 90017

Dear Mr Lee

This letter will acknowledge that we received on September 24 2010 your letter dated

September23 2010 submitting proposal for consideration at the Companys 2010 annual

meeting of stockholders regarding the performance test for restricted stock units As the time for

the annual meeting comes closer we will be in touch with you further regarding our response to

your proposal

Sincerely yours

Roger Patterson

Vi

8R C.M R18.SA 4ut



Exhibit

Amended and Restated 2005 Stock Incentive Plan

Purpose The purpose of The Walt Disney Company Amended and Restated 2005 Stock Incentive Plan is to further

align the interests of employees and directors with those of the shareholders by providing incentive compensation

opportunities tied to the performance of the Common Stock and by promoting increased ownership of the Common Stock

by such individuals The Plan is also intended to advance the interests of the Company and its shareholders by attracting

retaining and motivating key personnel upon whose judgment initiative and effort the successful conduct of the

Companys business is largely dependent

Definitions Wherever the following capitalized terms are used in the Plan they shall have the meanings specified

below

Affiliate means any entity that would be treated as an affiliate of the Company for purposes of Rule 12b-2 under the

Exchange Act and ii any joint venture or other entity in which the Company has direct or indirect beneficial ownership

interest representing at least one-third 1/3 of the aggregate voting power of the equity interests of such entity or one-

third 1/3 of the aggregate fair market value of the equity interests of such entity as determined by the Committee

Award means an award of Stock Option Stock Appreciation Right Restricted Stock Award Stock Unit Award or Stock

Award granted under the Plan

Award Agreomenr means written or electronic agreement entered into between the Company and Participant setting

forth the terms and conditions of an Award granted to Participant

Boat-cf means the Board of Directors of the Company

Code means the Internal Revenue Code of 1986 as amended

Common Stock means the Companys common stock par value $0.01 per share

Committee means the Compensation Committee of the Board or such other committee of the Board appointed by the

Board to administer the Plan

Company means The Walt Disney Company Delaware corporation

Date of Grant means the date on which an Award under the Plan is granted by the Committee or such later date as the

Committee may specify to be the effective date of an Award

Disability means Participant being considered disabled within the meaning of Section 409Aa2C of the Code
unless otherwise provided in an Award Agreement

Effective Date has the meaning ascribed to it in Section 14.1 hereof

Eligible Person means any person who is an employee of the Company or any Affiliate or any person to whom an offer

of employment with the Company or any Affiliate is extended as determined by the Committee or any person who is

Non-Employee Director

Exchange Acr means the Securities Exchange Act of 1934 as amended

Fair Market Value of share of Common Stock as of given date shall be the average of the highest and lowest of the

New York Stock Exchange composite tape market prices at which the shares of Common Stock shall have been sold

regular way on the date as of which Fair Market Value is to be determined or if there shall be no such sale on such date

the next preceding day on which such sale shall have occurred If the Common Stock is not listed on the New York

Stock Exchange on the date as of which Fair Market Value is to be determined the Committee shall determine in good

faith the Fair Market Value in whatever manner it considers appropriate

Full-Value Award means any Restricted Stock Award Stock Unit Award or Stock Award

Incentive Stock Option means Stock Option granted under Section hereof that is intended to meet the requirements

of Section 422 of the Code and the regulations thereunder

Non-Emp/oyee Director means any member of the Board who is not an employee of the Company

Nonqualified Stock Option means Stock Option granted under Section hereof that is not an Incentive Stock Option



Participanr means any Eligible Person who holds an outstanding Award under the Plan

Plan moans The Walt Disney Company Amended and Restated 2005 Stock Incentive Plan as set forth herein effective

as provided in Section 14.1 hereof and as may be amended from time to time

Restricted Stock Award means .a grant of shares of Common Stock to an Ehgible Person under Section hereof that are

issued subject to such vesting and.fransfer restrictions as the Committee shall determine and such other conditions as

are set forth in the Plan and the applicable Award Agreement

Section 162m means Section 162m of the Code or any successor provision thereto and the regulations thereunder

Service means Participants employment with the Company or any Affiliate or Participants service as Non

Employee Director with the Company as applicable

Stock Award means grant of shares of Common Stock to an Eligible Person under Section 10 hereof that are issued

free of transfer restrictions and forfeiture conditions

Stock Appreciation Righr means contractual right granted to an Eligible Person under Section hereof entitling such

Eligible Person to receive payment representing the difference between the base price per share of the right and the

Fair Market Value of share of Common Stock at such time and subject to such conditions as are set forth in the Plan

and the applicable Award Agreement

Stock Option means contractual right granted to an Eligible Person under Section hereof to purchase shares of

Common Stock at such time and price and subject to such conditions as are set forth in the Plan and the applicable

Award Agreement

Stock Unit Award means contractual right granted to an Eligible Person under Section hereof representing notional

unit interests equal in value to share of Common Stock to be paid or distributed at such times and subject to such

conditions as set forth in the Plan and the applicable Award Agreement

Administration

31 Committee Members The Plan shall be administered by Committee comprised of no fewer than two members of the

Board it is intended that each Committee member shall satisfy the requirements for an independent director for

purposes of the Companys Corporate Governance Guidelines and the Compensation Committee Charter ii an

independent director under rules adapted by the New York Stock Exchange iii nonemployee director for purposes
of such Rule 16b-3 under the Exchange Act and Iv an outside director under Section 162m of the Code No member
of the Committee shall be liable for any action or determination made in good faith by the Committee with respect to the

Plan or any Award thereunder

3.2 Committee Aithorify The Committee shall have such powers and authority as may be necessary or appropriate for

the Committee to carry out its functions as described in the Plan Subject to the express limitations of the Plan the

Committee shall have authority in its discretion to determine the Eligible Persons to whom and the time or times at which

Awards may be granted the number of shares units or other rights subject to each Award the exercise base or

purchase price of an Award if any the time or times at which an Award will become vested exercisable or payable the

performance goals and other conditions of an Award the duration of the Award and all other terms of the Award Subject

to the terms of the Plan the Committee shall have the authority to amend the terms of an Award in any manner that is not

inconsistent with the Plan provided that no such action shall adversely affect the rights of Participant with respect to ar

outstanding Award without the Participants consent The Committee shall also have discretionary authority to interpret th
Plan and Award Agreements issued under the Plan to make factual determinations under the Plan and to make aU other

determinations necessary or advisable for Plan administration including without limitation to correct aæy.defect to supply

any omission or to reconcile any inconsistency in the Plan or any Award Agreement hereunder The Committee may
prescribe amend and rescind rules and regulations relating to the Plan The Committees determinations under the Plan

need not be uniform and may be made by the Committee selectively among Participants and Eligible Persons whether or

not such persons are similarly situated The Committee shall in its discretion consider such factors as it deems relevant

in making its interpretations determinations and actions under the Plan including without limitation the recommendations

or advice of any officer or employee of the Company or such attorneys consultants accountants or other advisors as it

may select All interpretations determinations and actions by the Committee shall be final conclusive and binding upon

all parties

3.3 Delegation of Authority The Committee shall have the right from time to time to delegate to one or more officers of

the Company the authority of the Committee to grant and determine the terms and conditions of Awards granted under

the Plan subject to the requirements of Section 157c of the Delaware General Corporation Law or any successor



provision and such other limitations as the Committee shall determine In no event shall any such delegation of authority

be permitted with respect to Awards to be 9ranted to any member of the Board or to any Eligible Person who is subject to

Rule 16b-3 under the Exchange Act or who is covered employee under Section 162m of the Code The Committee

shall also be permitted to delegate to any appropriate officer or employee of the Company responsibility for performing

certain ministerial functions under the Plan In the event that the Committees authority is delegated to officers or

employees in accordance with the foregoing all provisions of the Plan relating to the Committee shall be interpreted in

manner consistent with the foregoing by treating any such reference as reference to such officer or employee for such

purpose Any action undertaken in accordance with the Committees delegation of authority hereunder shall have the

same force and effect as if such action was undertaken directly by the Committee and shall be deemed for all purposes of

the Plan to have been taken by the Committee

3.4 Grants to Non-Employee Directors Any Awards or formula for granting Awards under the Plan made to Non-

Employee Directors shall be approved by the Board With respect to awards to such directors all rights powers and

authorities vested in the Committee under the Plan shall instead be exercised by the Board and all provisions of the Plan

relating to the Committee shall be interpreted in manner consistent with the foregoing by treating any such reference as

reference to the Board for such purpose

Shares Subject to the Plan

4.1 Maximum Share Limitations Subject to adjustment pursuant to Section 4.3 hereof the maximum aggregate number of

shares of Common Stock that may be issued and sold under all Awards granted under the Plan shall be 178 million

shares Any shares of Common Stock subject to Stock Options or Stock Appreciation Rights whether granted before or

after the Effective Date or ii Full-Value Awards granted prior to the Effective Date shall be counted against the

maximum share limitation of this Section 4.1 as one share of Common Stock far every share of Common Stock subject

thereto Any shares of Common Stock subject to Full-Value Awards granted on or after the Effective Date shall be

counted against the maximum share limitation of this Section 41 as two shares of Common Stock for every share of

Common Stock subject thereto To the extent that any Award of Stock Options or Stock Appreciation Rights whether

granted on or before the Effective Date is forfeited cancelled returned to the Company for fatlure to satisfy vesting

requirements or other conditions of the Award or otherwise terminates without an issuance of shares of Common Stock

being made thereunder the shares of Common Stock covered by such Award of Stock Options or Stock Appreciation

Rights will no longer be counted against the maximum share limitation of this Section 4.1 and may again be made subject

to Awards under the Plan subject to the foregoing maximum share limitation on the basis of one share for every share of

Common Stock subject to such Award of Stock Options or Stock Appreciation Rights To the extent that any Full-Value

Award granted prior to the Effective Date is forfeited cancelled returned to the Company for failure to satisfy vesting

requirements or other conditions to the Award or otherwise terminates without an issuance of shares of Common Stock

being made thereunder the maximum share limitation of this Section 4.1 shall be credited with one share of Common
Stock for each share of Common Stock subject to such Full-Value Award and such number of credited shares of

Common Stock may again be made subject to Awards under the Plan subject to the foregoing maximum share limitation

To the extent that any Full-Value Award granted on or after the Effective Date is forfeited cancelled returned to the

Company for failure to satisfy vesting requirements or other conditions to the Award or otherwise terminates without an

issuance of shares of Common Stock being made thereunder such maximum share limitation shall be credited with two

shares of Common Stock for each share of Common Stock subject to such Full-Value Award and such number of credited

shares of Common Stock may again be made Subject to Awards under the Plan subject to the foregoing maximum share

limitation Shares of Common Stack delivered to the Company by Participant to purchase shares of Common Stock

upon the exercise of an Award or satisfy tax withholding obligations including shares retained from the Award creating

the obligation shall not be added back to the number of shares available for the future grant of Awards Shares of

Common Stock repurchased by the Company on the open market using the proceeds from the exercise of an Award shall

not increase the number of shares available for future grant of Awards Notwithstanding the foregoing upon exercise of

stock-settled Stock Appreciation Right the number of shares subject to the Award that are then being exercised shall be

counted against the maximum aggregate number of shares of Common Stock that may be issued under the Plan as

provided above on the basis of one share for
every share subject thereto regardless of the actual number of shares used

to settle the Stock Appreciation Right upon exercise Any Awards or portions thereof that are settled in cash and not in

shares of Common Stock shall not be counted against the maximum share limitation of this Section 4.1 Shares of

Common Stock issued and sold under the Plan may be either authorized but unissued shares or shares held in the

Companys treasury In the case of Incentive Stack Options the foregoing provisions shall be subject to the provisions of

the Code

42 Individual Participant Limitations The maximum number of shares of Common Stock that may be subject to Stock

Options and Stock Appreciation Rights in the aggregate granted to any one Participant during any single calendar year

period shall be four million shares The maximum number of shares of Common Stock that may be subject to Full-Value

Awards in the aggregate granted to any one Participant during any single calendar year period shall be two million shares



The foregoing limitations shall each be applied on an aggregate basis taking into account Awards granted to Participant

under the Plan as well as awards of the same type granted to ParticIpant under any other eguity-based compensation

plan of the Company or any Affiliate The per Participant limits described in this Section 4.2 shall be construed and

applied consistently with Section 162m

4.3 Adjustments If there shall occur any change with respect to the outstanding shares of Common Stock by reason of

any recapitalization reclassification stock dividend extraordinary dividend stock split reverse stock splitor other

distribution with respect to the shares of Common Stock or any merger reorganization consolidation combination spin

off or other similar corporate change or any other change affecting the Common Stock the Committee shall in the

manner and to the extent it considers equitable to the Participants and consistent with the terms of the Plan cause an

adjustment to be made in the maximum number and kind of shares and the share counting rules provided in

Section 4.1 and Section 4.2 hereof ii the number and kind of shares of Common Stock units or other rights subject to

then outstanding Awards iii the exercise or base price for each share or unit or other right subject to then outstanding

Awards and iv any other terms of an Award that are affected by the event Notwithstanding the foregoing in the case of

Incentive Stock Options any such adjustments shall to the extent practicable be made in manner consistent with the

requirements of Section 424a of the Code

Participation and Awards

5.1 Designation of Participants All Eligible Persons are eligible to be designated by the Committee to receive Awards and

become Participants under the Plan The Committee has the authority in its discretion to determine and designate from

time to time those Eligible Persons who are to be granted Awards the types of Awards to be granted and the number of

shares of Common Stock or units subject to Awards granted under the Plan In selecting Eligible Persons to be

Participants and in determining the type and amount of Awards to be granted under the Plan the Committee shall

consider any and all factors that it deems relevant or appropriate

5.2 Determination of Awards The Committee shall determine the terms and conditions of all Awards granted to

Participants in accordance with its authority under Section 3.2 hereof An Award may consist of one type of right or benefit

hereunder or of two or more such rights or benefits granted in tandem or in the alternative In the case of any fractional

share or unit resulting from the grant vesting payment or crediting of dividends or dividend equivalents under an Award
the Committee shall have the discretionary authority to disregard such fractional share or unit ii round such fractional

share or unit to the nearest lower or higher whole share or unit or iii convert such fractional share or unit into right to

receive cash payment To the extent deemed necessary by the Committee an Award shall be evidenced by an Award

Agreement as described in Section 13.1 hereof

Stock Options

6.1 Grant of Stack Options Stock Option may be granted to any Eligible Person selected by the Committee Subject to

the provisions of Section 6.8 hereof and Section 422 of the Code each Stock Option shall be designated in the discretion

of the Committee as an Incentive Stock Option or as Nonqualified Stock Option

6.2 Exercise Price The exercise price per
share of Stock Option shall not be less than 100 percent of the Fair Market

Value of the shares of Common Stock on the Date of Grant provided that the Committee may in its discretion specify for

any Stock Option an exercise price per share that is higher than the Fair Market Value on the Date of Grant

6.3 Vesting of Stock Options The Committee shall in its discretion prescribe the time or times at which or the conditions

upon which Stock Option or portion thereof shall become vested andlor exercisable and may accelerate the vesting or

exercisability of any Stock Option at any time The requirements for vesting and exercisability of Stock Option may be

based on the continued Service of the Participant with the Company or an Affiliate for specified time period or periods

on the attainment of specified performance goal or goats or on such other terms and conditions as approved by the

Committee in its discretion

6.4 Term of Stack Options The Committee shall in its discretion prescribe in an Award Agreement the period during which

vested Stock Option may be exercised provided that the maximum term of Stock Option shall be ten years from the

Date of Grant Except as otherwise provided in this Section Section 13.2 or as otherwise may be provided by the

Committee in an Award Agreement no Stock Option may be exercised at any time during the term thereof unless the

Participant is then in the Service of the Company or one of its Affiliates

6.5 Termination of Service Subject to Section 6.8 hereof with respect to Incentive Stock Options the Stock Option of any

Participant whose Service with the Company or one of its Affiliates is terminated for any reason shall terminate on the

earlier of the date that the Stock Option expires in accordance with its terms or unless otherwise provided in an

Award Agreement and except for termination for cause as described in Section 12.2 hereof the expiration of the



applicable time period following termination of Service in accordance with the following twelve months if Service

ceased due to Disability eighteen months if Service ceased at time when the Participant is eligible to elect

immediate commencement of retirement benefits at specified retirement age under pension plan to which the

Company or any of its Affiliates had made contributions eighteen months if the Participant died while in the Service of

the Company or any of its Affiliates or three months if Service ceased for any other reason During the foregoing

applicable period except as otherwise specified in the Award Agreement or in the event Service was terminated by the

death of the Participant the Stock Option may be exercised by such Participant in respect of the same number of shares

of Common Stock in the same manner and to the same extent as if he or she had remained in the continued Service of

the Company or any Affiliate during the first three months of such period provIded that no additional rights shaH vest after

such three months The Committee shall have authority to determine in each case whether an authorized leave of

absence shall be deemed termination of Service for purposes hereof as well as the effect of leave of absence on the

vesting and exercisability of Stock Option Unless otherwise provided by the Committee if an entity ceases to be an

Affiliate or otherwise ceases to be qualified under the Plan or if all or substantially all of the assets of an Affiliate are

conveyed other than by encumbrance such cessation or action as the case may be shall be deemed for purposes
hereof to be termination of the Service

66 Stock Option Exercise Tax Withholding Subject to such terms and conditions as shall be specified in an Award

Agreement Stock Option may be exercised in whole or in part at any time during the term thereof by notice in the form

required by the Company together with payment of the aggregate exercise price therefor and applicable withholding tax

Payment of the exercise price shall be made in the manner sot forth in the Award Agreement unless otherwise provided

by the Committee in cash or by cash equivalent acceptable to the Committee iiby payment in shares of Common
Stock that have been held by the Participant for at least six months or such period as the Committee may deem

appropriate for accounting purposes or otherwise valued at the Fair Market Value of such shares on the date of exercise

iii through an open-market broker-assisted sales transaction pursuant to which the Company is promptly deilvered the

amount of proceeds necessary to satisfy the exercise price iv by combination of the methods described above or

by such other method as may be approved by the Committee and set forth in the Award Agreement in addition to and

at the time of payment of the exercise price the Participant shall pay to the Company the full amount of any and all

applicable income tax employment tax and other amounts required to be withheld in connection with such exercise

payable Under such of the methods described above for the payment of the exercise price as may be approved by the

Committee and set forth in the Award Agreement

6.7 Limited Transferability of Non qualified Stock Options All Stock Options shall be nontransferable except upon the

Participants death in accordance with Section 13.2 hereof or ii in the case of Nonqualified Stock Options only for the

transfer of all or part of the Stock Option to Participants family member as defined for purposes of the Farm S-8

registration statement under the Securities Act of 1933 as may be approved by the Committee in its discretion at the

time of proposed transfer The transfer of Nonqualified Stock Option may be subject to such terms and conditions as the

Committee may in its discretion impose from time to time Subsequent transfers of Nonqualifled Stock Option shall be

prohibited other than in accordance with Section 13.2 hereof

6.8 Additional Rules for Incentive Stock Options

Eligibility An Incentive Stock Option may only be granted to an Eligible Person who is considered an employee for

purposes of Treasury Regulation 1.421-7h with respect to the Company or any Affiliate that qualifies as subsidiary

corporation with respect to the Company for purposes of Section 424f of the Code

Annual Limits No Incentive Stock Option shall be granted to Participant as result of which the aggregate Fair

Market Value determined as of the Date of Grant of the stock with respect to Which incentive stock options under

Section 422 of the Code are exercisable for the first time in any calendar year under the Plan and any other stock

option plans of the Company or any subsidiary or parent corporation would exceed $100000 determined in

accordance with Section 422d of the Code This limitation shall be applied by taking stock options into account in the

order in which granted

Termination of EmplOyment An Award of an Incentive Stock Option may provide that such Stock Option may be

exercised not later than months following termination of employment of the Participant with the Company and all

Subsidiaries or not later than one year following permanent and total disability within the meaning of Section 22e3
of the Code as and to the extant determined by the Committee

to compiy with the requirements of Section 422 of the Code

Other Terms and Conditions Nontransforability Any Incentive Stock Option granted hereunder shall contain such

additional terms and conditions not inconsistent with the terms of the Plan as are deemed necessary or desirable by

the Committee which terms together with the terms of the Plan shall be intended and interpreted to cause such

Incentive Stock Option to qualify as an incentive stock option under Section 422 of the Code An Award Agreement

for an Incentive Stock Option may provide that such Stock Option shall be treated as tIonquaiified Stock Option to



the extent that certain requirements applicable to incentive stock option under the Code shall not be satisfied An

incentive Stock Oçtion shall by its terms be nontransferable other than by wiB or by the Jaws descent and

distribution and shall be exercisable during the lifetime of Participant only by such Participant

Disqualifying Dispositions If shares of Common Stock acquired by exercise of an Incentive Stock Option are

disposed of within two years following the Date of Grant or one year following the transfer of such shares to the

Participant upon exercise the Participant shall promptly following such thsposition notify the Company in writing of the

date and terms of such disposition and provide such other information regarding the disposition as the Company may

reasonably require

6.9 Repricing Prohibited Subject to the anti-dilution adjustment provisions contained in Section 4.3 hereof without the

prior approval of the Company shareholders evidenced by majority of votes cast neither the Committee nor the Board

shall cause the cancellation substitution or amendment of Stock Option that would have the effect of reducing the

exercise price of suôh Stock Option previously granted under the Plan or otherwise approve any modification to such

Stock Option that would be treated as repricing under the then applicable rules regulations or listing requirements

adopted by the New York Stock Exchange

Stock Appreciation Rights

7.1 Grant of Stock Appreciation Rights Stock Appreciation Right may be granted to any Eligible Person selected by the

Committee Stock Appreciation Rights may be granted on basis that allows for the exercise of the right by the

Participant or that provides for the automatic payment of the right upon specified date or event

7.2 Freestanding Stock Appreciation Rights Stock Appreciation Right may be granted without any related Stock Option

The Committee shall in its discretion provide in an Award Agreement the time or times at which or the conditions upon

which Stock Appreciation Right or portion thereof shall become vested and/or exercisable and may accelerate the

vesting or exercisability of any Stock Appreciation Right at any time The requirements for vesting and exercisability of

Stock Appreciation Right may be based on the continued Service of Participant with the Company or an Affiliate for

specified time penod or periods on the attainment of specified performance goal or goals or on such other terms and

conditions as approved by the Committee in its discretion Stock Appreciation Right will be exercisable or payable at

such time or times as determined by the Committee provided that the maximum term of Stock Appreciation Right shall

be ten years from the Date of Grant The base price of Stock Appreciation Right granted without any related Stock

Option shall be determined by the Committee in its sole discretion provided however that the base price per share of

any such freestanding Stock Appreciation Right shall not be less than 100 percent of the Fair Market Value of the shares

of Common Stock on the Date of Grant

T3 Tandem Stock Option/Stock Appreciation Rights Stock Appreciation Right may be granted in tandem with Stock

Option either at the time of grant or at any time thereafter during the term of the Stock Option tandem Stock

Option/Stock Appreciation Right will entitle the holder to elect as to all or any portion of the number of shares subject to

the Award to exercise either the Stock Option or the Stock Appreciation Right resulting in the reduction of the

corresponding number of shares subject to the right so exercised as welt as the tandem right not so exercised Stock

Appreciation Right granted in tandem with Stock Option hereunder shall have base price per share equal to the per

share exercise price of the Stock Option will be vested and exercisable at the same time or times that related Stock

Option is vested and exercisable and will expire no later than the time at which the related Stock Option expires

7.4 Payment of Stock Appreciation Rights Stock Appreciation Right will entitle the holder upon exercise or other

payment of the Stock Appreciation Right as applicable to receive an amount determined by multiplying the excess of

the Fair Market Value of share of Common Stock on the date of exercise or payment of the Stock Appreciation Right

over the base price of such Stock Appreciation Right by ii the number of shares as to which such Stock Appreciation

Right is exercised or paid Subject to the requirements of Section 409A of the Code payment of the amount determined

under the foregoing may be made as approved by the Committee and set forth in the Award Agreement in shares of

Common Stock valued at their Fair Market Value on the date of exorcise or payment in cash or in combination of

shares of Common Stock and cash subject to applicable tax withholding requirements



7.5 Repricing Prohibited Subject to the anti-thlution adjustment provisions contained in Section 4.3 hereof without the

prior approval of the Companys shareholders evidenced by majority of votes cast neither the Committee nor the Board

shall cause the cancellation substitution or amendment of Stock Appreciation Right that would have the effect of

reducing the base price of such Stock Appreciation Right previously granted under the Plan or otherwise approve any

modification to such Stock Appreciation Right that would be treated as repricing under the then applicable rules

regulations or listing requirements adopted by the New York Stock Exchange

Restricted Stock Awards

8.1 Grant of Restricted Stock Awards Restricted Stock Award may be granted to any Eligible Person selected by the

Committee The Committee may require the payment by the Participant of specified purchase price in connection with

any Restricted Stock Award

8.2 Vesting Requirements The restrictions imposed on shares granted under Restricted Stock Award shall lapse in

accordance with the vesting requirements specified by the Committee in the Award Agreement provided that the

Committee may accelerate the vesting of Restricted Stock Award at any time The requirements for vesting of

Restncted Stock Award may be based on the continued Service of the Participant with the Company or an Affiliate for

specified time period or periods on the attainment of specified performance goal or goals or on such other terms and

conditions as approved by the Committee in its discretion It the vesting requirements of Restricted Stock Award shall

not be satisfied the Award shall be forfeited and the shares of Common Stock subject to the Award shall be returned to

the Company

8.3 Restrictions Shares granted under any Restricted Stock Award may not be transferred assigned or subject to any

encumbrance pledge or charge until all applicable restrictions are removed or have expired unless otherwise allowed by

the Committee Failure to satisfy any applicable restrictions shall result in the subject shares of the Restricted Stock

Award being forfeited and returned to the Company The Committee may require in an Award Agreement that certificates

representing the shares granted under Restricted Stock Award bear legend making appropriate reference to the

restrictions imposed and that certificates representing the shares granted or sold under Restricted Stock Award will

remain in the physical custody of an escrow holder until all restrictions are removed or have expired

8.4 Rights as Shareholder Subject to the foregoing provisions of this Section and the applicable Award Agreement the

Participant shall have all rights of shareholder with respect to the shares granted to the Participant under Restricted

Stock Award including the right to vote the shares and receive all dividends and other distributions paid or made with

respect thereto The Committee may provide in an Award Agreement for the payment of dividends and distributions to the

Participant at such times as paid to shareholders generally or at the times of vesting or other payment of the Restricted

Stock Award

8.5 Section 83b EJection If Participant makes an election pursuant to Section 83b of the Code with respect to

Restricted Stock Awards the Participant shall file within 30 days following the Date of Grant copy of such election with

the Company and with the Internal Revenue Service In accordance with the regulations under Section 83 of the Code
The Committee may provide in an Award Agreement that the Restricted Stock Award is conditioned upon the Participants

making or refraining from making an election with respect to the Award under Section 63b of the Code

Stock Unit Awards

9.1 Grant of Stock Unit Awards Stock Unit Award may be granted to any Eligible Person selected by the Committee

The value of each stock unit under Stock Unit Award is equal to the Fair Market Value of the Common Stock on the

applicable date or time period of determination as specified by the Committee Stock Unit Award shall be subject to

such restrictions and conditions as the Committee shall determine Stock Unit Award may be granted together with

dividend equivalent right with respect to the shares of Common Stock subject to the Award which may be accumulated

and may be deemed reinvested in additional stock units as determined by the Committee in its discretion

9.2 Vesting of Stock UnIt Awards On the Date of Grant the Committee shalt in its discretion determine any vesting

requirements with respect to Stock Unit Award which shall be set forth in the Award Agreement provided that the

Committee may accelerate the vesting of Stock Unit Award at any time The requirements for vesting of Stock Unit

Award may be based an the continued Service of the Participant with the Company or an Affiliate for specified time

period or periods on the attainment of specified performance goal or goals or on such other terms and conditions as

approved by the Committee in its discretion Stock Unit Award may also be granted on fully vested basis with

deferred payment date



9.3 Payment of Stock Unit Awards Stock Unit Award shaH become payable to Participant at the time or times

determined by the Committee and set forth in the Award Agreement which may be upon or following the vesting of the

Award Payment of Stock Unit Award may be made at the discretion of the Committee in cash or in shares of Common

Stock or in combination thereof subject to applicable tax withholding requirements Any cash payment of Stock Unit

Award shall be made based upon the Fair Market Value of the Common Stock determined on such date or over such

time period as determined by the Committee

9.4 No Rights as Shareholder The Participant shali not have any rights as shareholder with respect to the shares

subject to Stack Unit Award until such time as shares of Common Stock are delivered to the Participant pursuant to the

terms of the Award Agreement

10 Stock Awards

10.1 Grant of Stock Awards Stock Award may be granted to any Eligible Person selected by the Committee Stock

Award may be granted for past services in lieu of bonus or other cash compensation as directors compensation or for

any other valid purpose as determined by the Committee Stock Award granted to an Eligible Person represents shares

of Common Stock that are issued without restrictions on transfer and other incidents of ownership and free of forfeiture

conditions except as otherwise provided in the Plan and the Award Agreement The Committee may in connection with

any Stock Award require the payment of specified purchase price

10.2 Rights as Shareholder Subject to the foregoing provisions of this Section 10 and the applicable Award Agreement

upon the issuance of the Common Stock under Stock Award the Participant shall have all rights of shareholder with

respect to the shares of Common Stock including the right to vote the shares and receive all dividends and other

distributions paid or made with respect thereto

11 Change in Control

11.1 Effect of Change in Control Except to the extent an Award Agreement provides for different result in which

case the Award Agreement will govern and this Section 11 of the Plan shall not be applicable and except as may be

limited by the provisions of Section 11.3 hereof notwithstanding anything elsewhere in the Plan or any rules adopted by

the Committee pursuant to the Plan to the contrary if Triggering Event shall occur within the 12month period beginning

with Change in Control of the Company then effective immediately prior ta the Triggering Event

each outstanding Stack Option and Stock Appreciation Right to the extent that it shall not otherwise have become

vested and exercisable shall automatically become fully and immediately vested and exercisable without regard to

any otherwise applicable vesting requirement

ii each Restricted Stock Award shall become fully and immediately vested and all forfeiture and transfer restrictions

thereon shall lapse and

iii each outstanding Stack Unit Award shall become immediately and fully vested and payable

provided however that with respect to Stock Unit Awards and any other Awards that are subject to Section 409A of the

Code and the guidance issued thereunder Section 409k the Common Stock securities cash or other consideration

payable with respect to the Award shall be payable immediately following and in no event more than 90 days following

the Participants separation from service as defined under Section 409A except that to the extent that such Awards

are held by Participant who Is specified employee as determined under Section 409A the delivery of the Common
Stock securities cash or other consideration payable with respect to such Awards shall be delayed to the date that is six

months and one day following the Participants separation from service solely to the extent necessary to avoid the

additional taxes imposed by Section 409AalB of the Code

11.2 Definitions

Cause For purposes of this Section 11 the term Cause shall mean determination by the Committee that

Participant has been convicted of or entered plea of nob contendere to crime that constitutes felony under

Federal or state law iihas engaged in willful gross misconduct in the performance of the Participants duties to the

Company or an Affiliate or iii has committed material breach of any written agreement with the Company or any

Affiliate with respect to confidentiality noncompetition nonsobicitation or similarrestrictive covenant Subject to the first

sentence of Section 111 hereof in the event that Participant is party to an employment areemóat with the

Company or any Affiliate that defines termination on account of Cause or term having simllar.meaning such

definition shall apply as the definition of termination on account of Cause for purposes hereof but only to the extent

that such definition provides the Participant with greater rights termination on account of Causeshall be

communicated by written notice to the Participant and shall be deemed to occur on the date such notice is delivered to

the Participant



Change in Control For purposes of this Section 11 Change in Control shall occur upon

the sition wthn any 12-month period by any iniv4uai entity or group within the -meaning of

Section 13d3 or 14d2 of the Exchange Act Person of beneficial ownership within the meaning of Rule

13d-3 promulgated under the Exchange Act of thirty percent 30%or more of the total voting power of the then

outstanding stock of the Company entitled to vote generally in the election of directors but excluding the following

transactions the Excluded Acquisitions

any acquisition directly from the Company other than an acquisition by virtue of the exercise of conversion

privilege of security that was not acquired directly from the Company

any acquisition by the Company and

any acquisition by an employee benefit plan or related trust sponsored or maintained by the Company

iiany time during period of 12 months or less individuals who at the beginning of such period constitute the

Board and any new directors whose election by the Board or nomination for election by the Companys
shareholders was approved by vote of at least majority of the directors then still in office who either were

directors at the beginning of the period or whose election or nomination for election was so approved ceasing for

any reason to constitute majority thereof

iii an acquisition Other than an Excluded Acquisibon by any Person of fifty percent 50%or more of the voting

power or value of the Companys stock

iv the consummation of merger consolidation reorganization or similarcorporate transaction whether or not the

Company is the surviving company in such transaction other than merger consolidation or reorganization that

would result in the Persons who are beneficial owners of the Companys stock outstanding immediately prior thereto

continuing to beneficially own threctly or indirectly in substantially the same proportions at least fifty percent

50% of the combined voting power or value of the Companys stock or the stock of the surviving entity

outstanding immediately after such merger consolidation or reorganization or

the sate or other disposition during any 12 month period of all or substantially all of the assets of the Company
provided that such sale is of assets having total gross fair market value equal to or greater than 40% of the total

gross fair market value of the assets of the Company immediately prior to such sale or disposition

The foregoing definition of Change in Control is intended to comply with the requirements of Section 409A of the Code

and the guidance issued thereunder and shall be interpreted and applied by the Committee in manner consistent

therewith

Constructive Tennination For purposes of this Section 11 Constructive Termination shall mean termination of

employment by Participant Within sixty 60 days following the occurrence of any one or more of the following events

without the Participants written consent fi any reduction in position title for Vice Presidents and above overall

responsibilities level of authority level of reporting for Vice Presidents and above base compensation annual

incentive compensation opportunity aggregate employee benefits or ii request that the Participants location of

employment be relocated by more than
fifty 50 miles Subject to the first sentence of Section 11.1 hereof in the event

that Participant is party to an employment agreement with the Company or an Affiliate or successor entity that

defines termination on account of Constructive Termination Good Reason or Breach of Agreement or term

having similar meaning such definition shall apply as the definition of Constructive Termination for purposes hereof

in lieu of the foregoing but only to the extent that such definition provides the Participant with greater rights

Constructive Termination shall be communicated by written notice to the Committee and shall be deemed to occur on

the date such notice is detivered to the Committee unless the circumstances gMng rise to the Constructive

Termination are cured within five days of such notice

Triggering Event For purposes of this Section 11 Triggering Event shall mean the termination of Service of

Participant by the Company or an Affiliate or any successor thereof other than on account of death Disability or

Cause or ii the occurrence of Constructive Termination

11.3 Excise Tax Limit In the event that the vesting of Awards together with all other payments and the value of any

benefits received or to be received by Participant the Total Payments would result in all or portion of such Total

Payments being subject to the excise tax under Section 4999 of the Code the Excise Tax then the Participants Total

Payments shalt be either the full amount of such payments and benefits or ii such lesser amount that would result in

no portion of the Total Payments being subject to excise tax under Section 4999 of the Code whichever of the fbregoing

amounts takIng into account the applicable Federal state and local employment taxes income taxes and the Excise

Tax results in the receipt by the Participant on an after-tax basis of the greatest amount of payments end benefits

notwithstanding that alt or same portion of such payments and benefits may be taxable under Section 4999 of the Code

Solely to the extent that the Participant is better off on an after-tax basis as result of the reduction of Total Payments



such payments and benefits shall be reduced or eliminated as determined by the Company in the foflowing order any

cash payments ii any taxable benefits iii any nontaxabte benefits and iv any vesting or accelerated delivery of equity

awards in each case in reverse order beginning with the payments or benefits that are to be paid the farthest in time from

the date that triggers the applicable Excise Tax

AD determinations required to be made under this Section 11 shaD be made by PricewaterhouseCoopers or any other

nationally reco9nized accounting firm which is the Companys outside auditor immedIately prior to the event triggertng the

payments that are subject to the Excise Tax the Accounting Firm The Company shall cause the Accounting Firm to

provide detailed supporting calculations of its determinations to the Compary and the Participant All fees and expenses

of the Accounting Firmshali be borne solely by the Company The Accounting Firms determinations must be made with

substantial authority within the meaning of Section 6662 of the Code For the purposes of all calculations under

Section 280G of the Code and the application of this Section 11.3 all determinations as to the present value shall be

made using 120 percent of the applicable Federal rate determined under Section 1274d of the Code compounded

semiannually as in effect on the date of the Change in Control of the Company

11.4 Applicability of Certain Amendments made on October 2008 This Section 11 has been amended on and as of

October 22008 All of the provisions of this Section 11 as so amended are applicable to

all Awards under this Plan other than Awards for Stock Options outstanding on October 2008 regardless of any

terms or provisions hereof or thereof to the contrary and

ii all Awards granted under this Plan on or after October 2008 except as otherwise expressly provided by the

Committee at any time on or after October 2008

12 Forfeiture Events

12.1 GeneraL The Committee may specify in an Award Agreement at the time of the Award that the Participants rights

payments and benefits with respect to an Award shall be subject to reduction cancellation forfeiture or recoupment upon

the occurrence of certain specified events in addition to any otherwise applicable vesting or performance conditions of an

Award Such events shall Include but shalt not be limited to termination of Service for cause violation of material

Company policies breach of noncompetition confidentiality or other restrictive covenants that may apply to the

Participant or other conduct by the Participant that is detrimental to the business or reputation of the Company

12.2 Termination for Cause Unless otherwise provided by the Committee and set forth in an Award Agreement if

Participants employment with the Company or any Affiliate shall be terminated for cause the Company may in its sole

discretion immediately terminate such Participants right to any further payments vesting or exercisability with respect to

any Award in its entirety In the event Participant is party to an employment or similar agreement with the Company or

any Affiliate that defines the term cause such definition shall apply for purposes of the Plan The Company shall have

the power to determine whether the Participant has been terminated for cause and the date upon which such termination

for cause occurs Any such determination shall be final conclusive and binding upon the Participant In addition if the

Company shall reasonably determine that Participant has committed or may have committed any act which could

constitute the basis for termination of such Participants employment for cause the Company may suspend the

Participanrs rights to exercise any option receive any payment or vest in any right with respect to any Award pending

deterrrunation by the Company of whether an act has been committed which could constitute the basis for termmation

for cause as provided in this Section 12.2

13 General Provisions

13.1 Award Agreement To the extent deemed necessary by the Committee an Award under the Plan shall be evidenced

by an Award Agreement in written or electronic form approved by the Committee setting forth the number of shares of

Common Stock or units subject to the Award the exercise price base price or purchase price of the Award the time or

times at which an Award will become vested exercisable or payable and the term of the Award The Award Agreement

may also set forth the effect on an Award of termination of Service under certain circumstances The Award Agreement

shall be subject to and incorporate by reference or otherwise all of the applicable terms and conditions of the Plan and

may also set forth other terms and conditions applicable to the Award as determined by the Committee consistent with the

limitations of the Plan Award Agreements evidencing Incentive Stock Options shall contain such terms and conditions as

may be necessary to meet the applicable provisions of Section 422 of the Code The grant of an Award under the Plan

shall not confer any rights upon the Participant holding such Award other than such terms and subject to such conditions

as are specified in the Plan as being applicable to such type of Award or to all Awards or as are expressly set forth in the

Award Agreement The Committee need not require the execution of an Award Agreement by Participant in which case

acceptance of the Award by the Participant shall constitute agreement by the Participant to the terms conditions

restrictions and limitations set forth in the Plan and the Award Agreement as well as the administrative guidelines of the

Company in effect from time to time
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13.2 Treatment of Awards upon Death In the event of the death of Participant while employed by the Company or any
of its Affiliates except as otherwise provided by the Committee in an Award Agreement an outstanding Award may be

exercised by or shall become payable to the Participants beneficiary as designated by the Participant in the manner

prescribed by the Committee or in the absence of an authorized beneficiary designation by the legatee or legatees of

such Award under the participants last will or by such Participants executors personal representatives or distributoes of

such Award in accordance with the Participants wlll or the laws of descent and distribution Beneficiary in the case of

Stock Qptions except as otherwise provided in an Award Agreement any outstanding Stock Options of Participant who
dies while in Service may be exercised by such beneficiary in respect of all or any part of the total number of shares

subject to such options at the time of such Participants death whether or not at the lime of death the deceased

Participant would have been entitled to exercise such options to the extent of all or any of the shares covered thereby

However except as otherwise provided by the Committee in an Award Agreement in the event of the death of the

Participant after the date of termination of Service while an Option remains outstanding then such deceased Participants

Options shall expire in accordance with their terms at the same time they would have expired if such Participant had not

died and may be exercised prior to their expiration by Beneficiary in respect to the same number of shares in the same
manner and to the same extent as if such Participant were then living In the case of Awards other than Stock Options

except as otherwise provided in an Award Agreement any outstanding Awards of Participantwho dies while In Service

shall become fully vested and in the case of Stock Appreciation Rights exercisable as provided above with respect to

stock options and in the case of all other types of Awards payable to the Beneficiary promptly following the Participants

death

13.3 No Assignment or Transfer Beneficiaries Except as provided in Sections 6.7 and 13.2 hereof Awards under the

Plan shall not be assignable or transferable by the Participant except by will or by the laws of descent and distribution

and shall not be subject in any manner to assignment alienation pledge encumbrance or charge Notwithstanding the

foregoing the Committee may provide in the terms of an Award Agreemen.t or in any other manner prescribed by the

Committee that the Participant shall have the right to designate beneficiary or beneficiaries who shalt be entItled to any

rights payments or other benefits specified under an Award following the Participants death During the lifetime of

Participant an Award shall be exercised only by such Participant or such Participants guardian or legal representative

134 Deferrals of Payment The Committee may in its discretion permit Participant to defer the receipt of payment of

cash or delivery of shares of Common Stock that would otherwise be due to the Participant by virtue of the exercise of

right or the satisfaction of vesting or other conditions with respect to an Award If any such deferral is to be permitted by
the Committee the Committee shall establish rules and procedures relating to such deferral in manner intended to

comply with the requirements of Section 409A of the Code including without limitation the time when an election to defer

may be made the time period of the deferral and the events that would result in payment of the deferred amount the

interest or other earnings attributable to the deferral and the method of funding if any attributable to the deferred amount

13.5 Employment or Service Nothing in the Plan in the grant of any Award or in any Award Agreement shall confer upon

any Eligible Person or any Participant any right to continue in the Service of the Company or any of its Affiliates or

interfere in any way with the right of the Company or any of its Affiliates to terminate the employment or other service

relationship of an Eligible employee or Participant for any reason at any time

13.6 Rights as Shareholder Participant shall have no rights as holder of shares of Common Stock with respect to any
unissued securities covered by an Award until the date the Participant becomes the holder of record of such securities

Except as provided in Section 4.3 hereof no adjustment or other provision shall be made for dividends or other

shareholder rights except to the extent that the Award Agreement provides for dividend payments or dividend equivalent

rights The Committee may determine in its discretion the manner of delivery of Common Stock to be issued under the

Plan which may be by delivery of stock certificates electronic account entry into new or existing accounts or any other

means as the Committee in its discretion deems appropriate The Committee may require that the stock certificates be

held in escrow by the Company for any shares of Common Stock or cause the shares to be legended in order to comply

with the securities laws or other applicable restrictions or should the shares of Common Stock be represented by book or

electronic account entry rather than certificate the Committee may take such steps to restrict transfer of the shares of

Common Stock as the Committee considers necessary or advisable
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137 Securities Laws No shares of Common Stock will be issued or transferred pursuant to an Award unless and until all

then appilcable requirements imposed by Federal and state securities and other laws rules and regulations and by any

regulatory agencies having jurisdiction and by any exchanges upon which the shares of Common Stock may be listed

have been fully met As condition precedent to the issuance of shares pursuant to the grant or exercise of an Award the

Company may require the Participant to take any reasonable action to meet such requirements The Committee may

impose such conditions on any shares of Common Stock issuable under the Plan as it may deem advisable including

without limitation restrictions under the Securities Act of 1933 as amended under the requirements of any exchange

upon which such shares of the same class are then listed and under any blue sky or other securities laws applicable to

such shares The Committee may also require the Participant to represent and warrant at the time of issuance or transfer

that the shares of Common Stock are being acquired only for investment purposes and without any current intention to

sell or distribute such shares

13.8 Tax Withholding The Participant shall be responsible for payment of any taxes or similar charges required by law to

be paid or withheld from an Award or an amount paid in satisfaction of an Award Any required withholdings shall be paid

by the Participant an or prior to the payment or other event that results in taxable income in respect of an Award The

Award Agreement may specify the manner in which the withholding obligation shall be satisfied with respect to the

particular type of Award

13.9 Unfunded Plan The adoption of the Plan and any reservation of shares of Common Stock or cash amounts by the

Company to discharge its obligations hereunder shall not be deemed to create trust or other funded arrangement

Except upon the issuance of Common Stock pursuant to an Award any rights of Participant under the Plan shall be

those of general unsecured creditor of the Company and neither Participant nor the Participants permitted

transferees or estate shall have any other interest in any assets of the Company by virtue of the Plan Notwithstanding the

foregoing the Company shall have the right to implement or set aside funds in grantor trust subject to the claims of the

Companys creditors or otherwise to discharge its obligations under the Plan

13.10 Other Compensation and Benefit Plans The adoption of the Plan shall not affect any other share incentive or other

compensation plans in effect for the Company or any Affiliate nor shall the Plan preclude the Company from establishing

any other forms of share incentive or other compensation or benefit program for employees of the Company or any

Affiliate The amount of any compensation deemed to be received by Participant pursuant to an Award shall not

constitute includable compensation for purposes of determining the amount of benefits to which Participant is entitled

under any other compensation or benefit plan or program of the Company or an Affiliate including without limitation

under any pension or severance benefits plan except to the extent specifically provided by the terms of any such plan

1311 Plan Binding on Trans ferees The Plan shall be binding upon the Company its transferees and assigns and the

Participant the Participants executor administrator and permitted transferees and beneficiaries

1312 Severability If any provision of the Plan or any Award Agreement shall be determined to be illegal or unenforceable

by any court of law in any jurisdiction the remaining provisions hereof and thereof shall be severable and enforceable in

accordance with their terms and all provisions shall remain enforceable in any other jurisdiction

13.13 Foreign Jurisdictions The Committee may adopt amend and terminate such arrangements and grant such Awards
not inconsistent with the intent of the Plan as it may deem necessary or desirable to comply with any tax securities

regulatory or other laws of other jurisdictions with respect to Awards that may be subject to such laws The terms and

conditions of such Awards may vary from the terms and conditions that would otherwise be required by the Plan solely to

the extent the Committee deems necessary for such purpose Moreover the Board may approve such supplements to or

amendments restatements or alternative versions of the Plan not inconsistent with the intent of the Plan as ft may
consider necessary or appropriate for such purposes without thereby affecting the terms of the Plan as in effect for any
other purpose

13.14 Substitute Awards in Corporate Transactions Nothing contained in the Plan shall be construed to limit the right of

the Committee to grant Awards under the Plan in connection with the acquisition whether by purchase merger

consolidation or other corporate transaction of the business or assets of any corporation or other entity Without limiting

the foregoing the Committee may grant Awards under the Plan to an employee or director of another corporation who

becomes an Eligible Person by reason of any such corporate transaction In substitution for awards prevIously granted by

such corporation or entity to such person The terms and conditions of the substitute Awards may vary from the terms and

conditions that would otherwise be required by the Plan solely to the extent the Committee deems necessary for such

purpo$e

13.15 Coordination with 2002 Executive Performance Plan For purposes of Restricted Stock Awards Stock Unit Awards

and Stock Awards granted under the Plan that are intended to qualify as performancebased compensation under
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Section 162m of the Code such Awards shall be granted in accordance with the provisions of the Companys 2002

ExcuUve Performance Plan or any successor plan to the extent necessary to satisfy the requirements of

Section 162m of the Code

13.16 Section 409A Compliance To the extent applicable it is intended that the Plan and all Awards hereunder comply

with the requirements of Section 409A of the Code and the Plan and all Award Agreements shall be interpreted and

applied by the pmmittee in manner consistent with this intent in order to avoid the imposition of any additional tax

under Section 409A of the Code In the event that any provision of the Plan or an Award Agreement is determined by the

Committee to not comply with the applicable requirements of Section 400A of the Code the Committee shall have the

authority to take such actions and to make such changes to the Plan or an Award Agreement as the Committee deems

necessary to comply with such requirements provided that no such action shall adversely affect any outstanding Award

without the consent of the affected Participant Notwithstanding the foregoing or anything elsewhere in the Plan or an

Award Agreement to the contrary unless the Committee shall otherwise expressly provide at any time on or after

October 2008 the term disability shall have the meaning given to such term under Section 409A and the regulations

and guidance issued thereunder with respect to any Awards other than Stock Options outstanding on such date and with

respect to any Awards granted on or after such date and if Participant is specified employe as defined in

Section 409A of the Code at the time of termination of Service with respect to an Award then solely to the extent

necessary to avoid the imposition of any additional tax under Section 409A of the Code the commencement of any

payments or benefits under the Award shall be deferred until the date that is six months following the Participants

termination of Service or such other period as required to comply with Section 409A

13.17 Governing Law The Plan and all rights hereunder shall be subject to and interpreted in accordance with the laws of

the State of Delaware without reference to the principles of conflicts of laws and to applicable Federal securities laws

14 Effective Date Amendment and Termination

14.1 Effsctive Date The Plan as amended and restated shall become effective immediately following its approval by the

shareholders of the Company The term of the Plan shall be seven years from the date of the original adoption of the

Plan prior to this amendment and restatement by the Board subject to Section 14.3 hereof

14.2 Amendment The Board may at any time and from time to time and in any respect amend or modify the Plan The

Board may seek the approval of any amendment or modification by the Companys shareholders to the extent it deems

necessary or advisable in its discretion for purposes of compliance with Section 162m or Section 422 of the Code the

listing requirements of the New York Stock Exchange or other exchange or securities market or for any other purpose No

amendment or modification of the Plan shall adversely affect any Award theretofore granted without the consent of the

Participant or the permitted transferee of the Award

14.3 Termination The Plan shall terminate on December 30 2011 which is the seventh anniversary of the date of its

adoption by the Board The Board may in its discretion and at any earlier date terminate the Plan Notwithstanding the

foregoing no termination of the Plan shall adversely affect any Award theretofore granted without the consent of the

Participant or the permitted transferee of the Award
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