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Incoxmng letter dated December 10,2010
: fDear Mr Hewett v

Thls 1sin response to your letter dated December 10, 2010 concerning the
shareholder proposal submitted to TSYS by Norman W. Davis. We also have received
letters from the proponent dated November 30, 2010 and December 15, 2010. Our
response is attached to the enclosed photocopy of ; your correspondence By domg this,
we avoid having to recite or summarize the facts set forth in the correspondence COplCS
of all of the correspondence also will be provided to the proponent

In connectmn, with this matter, your attentlon is dlrected to the enclosure, whlch
sets forth a brief discussion of the Division’s mformal procedures regardmg shareholder

* proposals.

‘Si,_heerely,

Gregory S. Belliston
Special Counsel *

Enclosures

cc:  Norman W. Davis

T FISMA & OMB Memorandum M-07-16.7%




December 28, 2010

Response of the Office of Chief Counsel
‘Division of Corporation Finance

Re: . Total System Services, Inc. .
Incoming letter dated December 10, 2010

The proposal requests “that the employees and retirees of the company be allowed
an active vote in the provision of their prescription drug benefits, with a report of the per
prescription expense of a community based prescription drug benefit compared with the
per prescription expense of a mail order program including, but not limited to, ’
administrative costs, rebates, etc. to be provided by the Board based on actual recent
experience of the company occumng during the same time period for genenc ‘branded,
and combined total prescriptions.”

There appears to be somie basis for your view that TSYS may exclude the

~ proposal under rule 14a-8(i)(7), as relating to TSYS’s ordinary business operations. In

- this regard, we note that the proposal relates to the terms of TSYS’s employee benefit -
plan. Proposals concerning the terms of general employee benefit plans are generally
excludable under rule 14a-8(i)(7). Accordingly, we will not recommeénd enforcement
action to the Commission if TSYS omits the proposal from its proxy materials in reliance -
on rule 14a-8(i)(7). In reaching this position, we have not found it necessary to address
the alternative bases for omission upon which TSYS relies. :

Sincerely, -

Carmen Moncada-Terry
Special Counsel



... DIVISIONOF CORPORATION FINANCE |
- INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

-and to determine, 'Ainitiél-ly,_ whether or not it may be appropriate in 2 particular matter to y
. * - recommend enforcement action to the Commission. Iy connection. with a shareholder proposal -
"’ under Rule 14a-8, the Divisiqn’s staff considers the information furnished to jt by the Comp'an){



From: NORMAN DAVIS [medicalpharmey@bellsouth.net]

Sent: Wednesday, December 15, 2010 8:02 PM

To: shareholderproposals . : :

Cc: graham smith; rick dearborn; Marshall Macomber; megan medley,; david a balto; Anne
Cassity; mike james; jud stanford

Subject: Shareholder Proposal (Total Systems)

Norman W. Davis

*** FISMA & OMB Memorandum M-07-16 ***

Secutities Exchange Act of 1934-—-Rule 14a-8 .

Addenum to Letter Dated November 30, 2010
By Electronic Mail

Office of the Chielf Counsel

Diviston of Corporation Finance

U.S. Securities and Exchange Commission
100 F Street, N.E.

Washington, DC 20549

Dear Sir or Madam:

I am in receipt of a document electronically mailed to the Commission by King and Spaulding LLP of Atlanta,
Ga. on behalf of Total Systems Services, Inc. which seeks to exclude a shareholder proposal submitted by me.
There are certain statements to which I feel compelled to respond.

It is interesting that my statement of ownership and continuing ownership is being questioned. It was furnished,
in good faith, by by broker Columbus Bank & Trust of Columbus Ga. which happens to be the mother company
of Total Systems Services, Inc. It is my account, in my name, verified by my unique account number and
shows the first purchase of stock and every transaction since. It shows shares purchased through the dividend
re-investment program since the first stock was purchased in 1996 and current-up until the date of the report.
I'am not seeking to interfere with the ordinary business of the Company. In seeking an analysis of the per
prescription expense of prescriptions filled locally versus the total expense of one filled through the mail, I'm
merely asking that due dilligence be performed so that any savings can be shown. I'm not asking for any
exposure of sweetheart deals, rebates, advertising allowances, presentation allowances, etc. I think that as a
shareholder of a dividend-paying company, I and others would like to be assured that if savings are promised,
that they are being delivered. In the meeting between the Company.and me on November 23,2010, I asked Ms.
Moates, the legal counsel of Total Systems, if she was aware that the attorneys general of 24 states had filed
suits against Express Scripts, the PBM employed by Total Systems. She replied that she hadn't and I furnished
her a copy. These PBMs are entrusted with between 25% to 40% of budget and I would think that there would
at least be a background check to be aware of any pending litigation with so much money involved..

The request also mentions the opinion that my proposal should be excluded because it promotes a personal
interest. It mentions that I am the owner of an independent retail pharmacy. Iam. It mentions that I serve as
District III director of the Alabama Independent Drugstore Association. I do and have proudly served for over
10 years: Iam also a Methodist and am left-handed. -All of this really has no bearing on the ability of a

- shareholder (me) having to right to file a shareholder proposal. Iam not filing on behalf of my store or my
association. My store owns no stock, nor does my association. I do though.

1



Total Systems employs something called passive acceptance in their prescription drug program. This
automatically enrolls all their members in mail-order pharmacy, with the ability to opt-out. At the November
23 meeting, Mr. Harralson, the HR manager stated that 90% of their employees had employed the opt-out. It
seems that rather than pre-enroll their members in something so unpopular, that the 10% who wish to participate
in the mail-order program should opt-in, rather than forcing 90% to opt-out.

The only advantage that I would enjoy would be the ability to compete. This is the same benefit that would be
enjoyed by the chain pharmacies, the deep discounters, the grocery pharmacies, etc. The beauty of competition
with a level playing field is that it is up to the competitors themselves to earn the business. We don't get paid by
the word or hour, or fraction thereof. We get paid $1.40 for every prescription that we fill. I promise that every
penny is well earned. 1 believe that is something which has been referred to as "The American Way".
Competition is something that Total Systems should be familiar with. There are several credit card processing
companies. Total Systems competes with them every day.

The Board of Directors has the responsibility to either recommend that a shareholder proposal be voted for, or
against. I have no problem with letting them fulfill this responsibility and then letting the shareholders vote. I
ask for no more, and no less. Thank you for your time. '

Sincerely,

Norman W. Davis



King & Spalding LLP
KiING & SPALDING 1180 Peadhires Street NE.
) Atlanta, GA 30309-3521
Tel: (404) 572-4600
Fax: (404) 572-5100
www.kslaw.com

Laura O. Hewett

Direct Dial: 404-572-2729
Direct Fax: 404-572-5133
thewett@kslaw.com

December 10, 2010

By Electronic Mail (shareholdemronosals@gec.gov)

Office of Chief Counsel

Division of Corporation Finance

U.S. Securities and Exchange Commission
100 F Street, N.E.

~ Washington, DC 20549

Re:  Total System Services, Inc.
Shareholder Proposal of Norman W. Davis
Securities Exchange Act of 1934 — Rule 14a-8

Ladies and Gentlemen:

Pursuant to Rule 14a-8(j) promulgated under the Securities Exchange Act of 1934, as
amended (the “Exchange Act”), and as counsel to Total Systein Services, Inc. (the “Company™),
we request confirmation that the Staff of the Division of Corporation Finance (the “Staff”) of the
Securities and Exchange Commission (the “Commission”) will not recommend enforcement
action if the Company omits from its proxy materials relating to its 2011 Annual Meeting of
Shareholders (the “2011 Proxy Materials”) the shareholder proposal (the “Proposal™) described
below and attached to this letter as Exhibit A that was submitted by Norman W. Davis (the
“Proponent™).

The Company intends to hold its 2011 annual meetmg on or about May 3, 2011 and to

file its definitive proxy materials for the annual meeting with the Commission on or about March
17,2011, In accordance with the requirements of Rule 14a-3(j), this letter has been filed not

later than 80 calendar days before the Company intends to file the definitive proxy materials.

This request is being submitted by electronic mail. A copy of this letter is also being sent
to the Proponent as notice of the Company’s intent to omit the Proposal from the 2011 Proxy
Materials. Rule 14a-8(k) and Staff Legal Bulletin No. 14D (Nov. 7, 2008) provide that

* shareholder proponents are required to send companies a copy of any correspondence that the

proponents elect to submit to the Commission or the Staff. Accordingly, if the Proponent elects
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to submit additional correspondence to the Commission or the Staff with respect to the Proposal,
a copy of that correspondence should concurrently be furmshed to the undersigned on behalf of
the Company.

The Proposal

The Proposal includes the following resolution: “RESOLVED: Shareholders request that
the employees and retirees of the company be allowed an active vote in the provision of their
prescription drug benefits, with a report of the per prescription expense of a community based
prescription drug benefit compared with the per prescription expense of a mail order program
including, but not limited to, administrative costs, rebates, etc. to be provided by the Board based
on actual recent experience of the company occurring during the same time period for generic,
branded, and combined total prescriptions.” The full text of the Proposal is included as Exhibit A

to this letter.
Basis for Exclusion of the Proposal

We believe that that the Proposal may properly be excluded from the 2011 Proxy
Materials pursuant to:

. Rule 14a-8(b) and Rule 14a-8(f)(1) because the Proponent has not provided the . -
requisite proof of continuous stock ownership in response to the Company’s
“proper request for that information; .

. Rule 14a-8(i)(7) because the Proposal relates to the Company s ordinary business
operations; and

. Rule 14a-8(i)(4) because the Proposal is designed to further a personal interest of
the Proponent. ,

Analysis

The Proposal may be excluded under Rule 14a-8(b) and Rule 14a-8(f)(1) because the
Proponent failed to establish the requisite eligibility to submit the Proposal.

The Company may exclude the Proposal under Rule 14a-8(f)(1) because the Proponent

did not substantiate eligibility to submit the Proposal under Rule 14a-8(b). Rule 14a-8(b)(1)
provides that in order to be eligible to submit a proposal, a shareholder must have continuously
held at least $2,000 in market value, or 1%, of the company’s securities entitled to be voted on -
the proposal at the meeting for at least one year by the date the shareholder submits the proposal.
Staff Legal Bulletin No. 14 specifies that when the shareholder is not the registered holder, the
shareholder is responsible for proving his or her eligibility to submit a proposal to the company,

“which the shareholder may do by one of the two ways provided in Rule 14a-8(b)(2). See Section
C.lc, Staff Legal Bulletin No. 14 (July 13, 2001) (“SLB 14”).
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The Company received the Proposal on October 19, 2010, which was sent via U.S mail
and postmarked October 13, 2010. The Company’s stock records do not indicate that the
Proponent is the record owner of sufficient shares to satisfy the ownership requirements of Rule

. 14a-8(b), and the Proponent did not include with the Proposal evidence demonstrating
satisfaction of such ownership requirements. In addition, the Proponent did not provide a written
statement that he intends to hold the securities through the date of the annual meeting.

The Company promptly sought verification from the Proponent of his eligibility to
submit the Proposal. The Company sent via overnight mail on October 25, 2010 a letter
addressed to the Proponent, which was within 14 calendar days of the Company’s receipt of the
Proposal, notifying the Proponent of the requirements of Rule 14a-8 and how the Proponent
could cure the procedural deficiencies: specifically, that a shareholder must satisfy the ownership
requirements under Rule 14a-8(b) and provide a written statement with respect to the
shareholder’s intention to hold the securities through the date of the annual meeting (the
“Deficiency Notice™). The Deficiency Notice indicated that the Company had not received proof
that the Proponent had satisfied the requirements of Rule 14a-8, that the Proponent had not
provided a written statement from the record holder of the securities in accordance with Rule
14a-8 verifying that, at the time the Proponent submitted the proposal, the Proponent
continuously held the securities for one year, and that the Proponent had not provided a written
statement with respect to the Proponent’s intention to hold the securities through the date of the
annual meeting. The Deficiency Notice included a copy of Rule 14a-8. A copy of the Deficiency
Notice is attached as Exhibit B.

The Proponent responded to the Deficiency Notice in a letter received November 5, 2010,
which was sent via U.S. mail and postmarked November 2, 2010 (the “Proponent’s Response™).
In the Proponent’s Response, the Proponent provided what appears to be a printout of pages from
a broker website as of October 26, 2010, and a statement that the Proponent intends to maintain
ownershlp of the securities through the date of the annual meetmg A copy of the Proponents’
‘Response is attached as Exhlblt C.

" Rule 14a-8(f) provides that a company may exclude a shareholder proposal if the
proponent fails to provide evidence of eligibility under Rule 14a-8, including the continuous
ownership requirements, provided that the company timely notifies the proponent of the
deficiency and the proponent fails to correct the deficiency within the required time. The
Company satisfied its obligation under Rule 14a-8 in the Deficiency Notice to the Proponent.

The Proponent’s Response fails to meet the requirements set out in Rule 14a-8(b) to
substantiate that the Proponent is eligible to submit the Proposal. First, there is nothing in the
printout from the website that confirms that the Proponent is the holder of the account or the
Company shares held in such account except for the term “(DAVIS)” that appears at the top left
of one page of the printout from the website, which page does not contain any information about
ownership of Company shares, Second, the printout does not demonstrate that the Proponent has
continuously owned the requisite number of Company shares for the one-year time period, but
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only that an unnamed account (since there is no identifying information of any type on these
pages of the printout) has, at certain times, purchased Company shares. Third, the printout does
not establish the Proponent’s ownership of the Company shares as-of the date the Proposal was
submitted to the Company (October 13, 2010, as evidenced by the postmark), but instead lists the -
holdings of an unnamed account that appears to be as of a fixed date, October 26, 2010 (although
no date appears on the pages that contain the unnamed position summary and the purchases of
Company securities from time to time). Finally, the printout does not include a statement from
the record holder of the Proponent’s shares that the Proponent continuously held at least $2,000
in market value, or 1%, of the Company’s securities entitled to be voted on the Proposal for at’
least one year as of October 13, 2010, the date the Proposal was submitted to the Company, as

* required by Rule 14a-8(b). '

On numerous occasions the Staff has taken a no-action position concerning a company’s
omission of shareholder proposals based on a proponent’s failure to provide satisfactory
evidence of eligibility under Rule 14a-8(b) and Rule 14a-8(f)(1). See, e.g., General Electric
Company (avail. Oct. 7, 2010); D.R. Horton, Inc. (avail. Sep. 30, 2010); Hewlett-Packard
Company (avail. Jul. 28, 2010); Union Pacific Corp. (avail. Jan. 29, 2010); Time Warner Inc.
(avail. Feb 19, 2009); Alcoa Inc. (avail. Feb 18, 2009); General Electric Company (avail Dec.
19, 2008); Qwest Communications International Inc. (avail. Feb. 29, 2008) ; Exxon Mobil Corp.
~ (avail. Jan. 29, 2008); General Motors Corp. (avail. Apr. 5, 2007); Yahoo! Inc. (avail. Mar. 29,

. 2007); CSK Auto Corp. (avail. Jan. 29, 2007); Motorola, Inc. (avail. Jan. 10, 2005), Johnson &
Johnson (avail. Jan. 3, 2005); Intel Corp. (avail. Jan. 29, 2004) (in each case concurring with the
exclusion of a proposal because the proponent failed to supply documentary support sufficiently
evidencing that the proponent satisfied the minimum ownership requirement as required by Rule
14a-8(b)). Similarly, the Proponent’s submission of unnamed account information as of a fixed
date and of the purchase of certain shares of Company stock by an unnamed account on various
dates does not satisfy the Proponent’s burden of proving his eligibility to submit the Proposal
_ based on his continuous ownership for at least one year of the requisite amount of Company
securities, as required by Rule 14a-8(b).

Even if the printout contained in the Proponent’s Response clearly identified the
Proponent as the holder of the Company shares shown on all pages of the printout, the.
Proponent’s Response would be insufficient because the account records fail to provide .
documentary support of the Proponent’s continuous ownership of the shares. SLB 14 clarifies
that a shareholder’s “monthly, quarterly or other periodic investment statements [do not]
demonstrate sufficiently continuous ownership of the securities.” Rather, “[a shareholder] must
submit an affirmative written statement from the record holder of his or her securities that
specifically verifies that the [shareholder] owned the securities continuously for a period of one
year as of the time of submitting the proposal.”

The Staff has consistently taken a no-action position based on the insufficiency of broker
account records in proving that a proponent has met the ownership requirements of Rule 14a-
8(b). See, e.g., General Electric Company (avail Dec. 19, 2008); IDACORP, Inc. (avail. Mar. 5,
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2008); General Motors Corp. (avail. Apr. 5, 2007); EDAC Technologies Corp. (avail. Mar. 28,
2007); Sempra Energy (avail. Dec. 23, 2004); Duke Realty Corp. (SEIU) (avail. Feb. 7, 2002).
As in these no-action letters, the website printout submitted by the Proponent does not
sufficiently demonstrate that the Proponent has met thé ownership requirements of Rule 14a-
8(b). The date shown on the printout provided by the Proponent appears to be as of October 26,
2010 (although no date appears on the pages that contain the unnamed position summary and the
purchases of Company securities from time to time), which date does not correspond to the date
that the Proposal was submitted to the Company (October 13, 2010).

Finally, the Proponent’s Response fails to include a statement from the record holder that
the Company shares were continuously beld for at least one year preceding the Proponent’s
submission of the Proposal to the Company. The Staff previously has concurred with the
exclusion of shareholder proposals because of a record holder’s faiture to make this claim. See
General Motors Corp. (avail. Apr. 3, 2001) (noting that “while it appears that the proponent did
provide some indication that he owned shares, it appears that he has not provided a statement
from the record holder evidencing documentary support of continuous beneficial ownership of
$2,000 or 1% in market value of voting securities, for at least one year prior to the submission of
the proposal™); see also International Business Machines Corp. (avail. Feb. 18, 2003); Exxon
Mobil Corp. (avail. Oct. 9, 2002); USEC Inc. (avail. Jul. 19, 2002).

Accordingly, the Proponent’s Response is insufficient as evidence that the Proponent has
met the minimum ownership requirements of Rule 14a-8(b) because it fails to show continuous
ownership of the requisite number of Company securities for one year as of the date the Proposal
was submitted and fails to include a statement from the record holder to that effect. The
Company therefore requests that the Staff concur that it may exclude the Proposal under Rule
142-8(b) and Rule 14a-8(f)(1).

The Proposal may be excluded under Rule 14a-8(i)(7) because the Proposal deals with matters
related to the Company’s ordinary business operations. 4

The Company may exclude the Proposal pursuant to Rule 14a-8(i)(7) because it deals
with matters related to the Company’s ordinary business operations. The Proposal requests a
“report of the per prescription expense of a community based prescription drug benefit compared
with the per prescription expense of a mail order program including, but not limited to,
administrative costs, rebates, etc. to be provided by the Board based on actual recent experience
of the company occurring during the same time period for generic, branded, and combined total -
prescriptions.” The content of the report that the Proponent requests, relating to the costsof
prescription drug benefits provided generally to employees under the Company’s health care
plans, clearly involves matters of ordinary business operations.

In Exchange Act Release No. 40018 (May 21, 1998), the Commission explained that the
ordinary business operations exclusion rests on two central considerations. The first
consideration is the subject matter of the proposal; the Release provides that “[c]ertain tasks are
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so fundamental to management’s ability to run a company on a day-to-day basis that they could
not, as a practical matter, be subject to direct shareholder oversight.” Id. The second
consideration is the degree the proposal attempts to “micro-manage” the company by “probing
too deeply into matters of a complex nature upon which shareholders as a group, would not be in
a position to make an informed judgment.” Id. (citing Exchange Act Release No. 12999 (Nov.
22, 1976)). Such micromanagement may occur where a proposal “seeks to impose specific . . .
methods for implementing complex policies.” /d. ' ‘

The report requested by Proponent would require information, on a per prescription basis
for the general workforce of the Company, about the costs to the Company of prescription drug
benefits from different types of suppliers of prescription drugs, information about the calculation
of administrative costs and rebates (among other things) related to providing prescription drug
benefits and information comparing “actual recent experience” on generic, branded and
combined total prescription cost. In the ordinary course of its business, the Company’s human
resources and employee benefits personnel and their advisors consider the issues of the design,
implementation and oversight of the Company’s employee benefit plans and programs. The
selection of the Company’s health care suppliers and vendors, the ongoing management of the
health care programs and the ongoing management of all of the costs in providing health care
benefits -- which necessarily involves regular analysis and decision making on the scope of the
~ health care benefits that may be furnished -- is one of the most fundamental tasks reserved to the

Company’s management as part of the Company’s ordinary business operations. These decisions
involve detailed analytical assessments of the risks and rewards of offering various benefit plan
designs, including the level and scope of prescription drug benefits under health care plans.
These decisions are based on business considerations that are outside the knowledge and
expertise of shareholders. This Proposal seeks to micro-manage the Company by requesting
‘detailed information about specific health care services and costs, is a matter upon which
shareholders, as a group, would not be in a position to make an informed judgment, and is a
matter which is impracticable for shareholders to decide at an annual mesting

The Staff has consistently concurred in the omission under Rule 14a-8(i)(7) of a variety
of proposals regarding general employee compensation, employee health, medical and other
welfare benefits, and with the effect of changes in health insurance costs. See, e.g., Target
Corporation (avail. Feb, 27, 2007) (proposal requesting that the Board prepare a report
examining the implications of health care expenses); Federated Department Stores, Inc. (avail.
Feb 26, 2007); Kohi’s Corporation (avail. Jan. 8, 2007); Wal-Mart Stores, Iric. (avail. Mar. 24,
2006) (proposal requesting that the Board prepare a report on the public health services used by
the company in its domestic operations); International Business Machines Corporation (avail.
Jan. 13, 2005) (proposal requesting a report on the competitive impact of rising health insurance
costs); BellSouth Corporation (avail. Jan. 2, 2005) (proposal asking the board to increase the
pensions of BellSouth retirees); Sprint Corporation (avail. Jan. 28, 2004) (proposal seeking a
report on the potential impact on the recruitment and retention of Sprint employees due to
changes in retiree health care and life insurance); General Motors Corporation (avail. Mar. 24,
2005) (proposal asking General Motors to establish a committee of directors to develop specific
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reforms for the health cost problem).

The compensation and employee benefits that the Company generally offers to all of its
employees, such as health care benefits and prescription drug coverage that is provided
thereunder, are some of the most fundamental employee issues companies deal with on a day-to-
day basis. Studies, analyses and other decision-making activities relating'to these issues,
including the requested report on costs of prescription drug benefits, and more specifically on
how prescriptions are filled, fit squarely within the ordinary business operations of a corporation.
Accordingly, the Company believes that the Proposal may be omitted pursuant to Rule 14a-

8G)(7)-

The Proposal may be excluded under Rule 140-8(i)(4) because the Proposal is des:gned to
Surther a personal interest of the Proponent.

The Company may exclude thc Proposal pursuant to Rule 14a-8(i)(4) because it is
designed to further a personal interest of the Proponent that is not shared by the Company’s other
shareholders at large. The Proposal is designed to result in a benefit to Proponent that is not a
benefit that would be provxded to the Company’s shareholders at large.

Based on statements made by the Proponent to Company representatives in a meeting
with the Proponent held on November 23, 2010, it is the Company’s understanding that the
Proponent is the co-owner of Medical Park Pharmacy, an independent retail pharmacy that is
within the local area in which the Company’s headquarters are based. It also appears that the
Proponent is a member of the 2010 Board of Directors of the Alabama Independent Drugstore
Association. (See http://www.aidarx.org/board.hitm, where Proponent is shown as a Director of
District 3 and representing Medical Park Pharmacy). One of the goals cited by the Alabama
Independent Drugstore Association is to “serve as a non-profit trade association organized for '
the purpose of representing the commercial interests of independent retail drugstores in the State
of Alabama”. (emphasis added, see hitp://www.aidarx.org/about.htm) While the Proposal is
couched in terms of advocating the “freedom” of the Company’s employees and retirees to
“choose their pharmacy and stating that “Independent Retail Pharmacies” are “a vital part of
their communities”, it is clear that the Proponent has a personal interest in encouraging the use of
such a “community based” prescription drug program. What is not clear, however, is that such a
program would benefit the Company’s other shareholders at large.

Rule 14a-8(i)(4) permits exclusion of a proposal that relates to the redress of a personal
claim or grievance against the Company and is designed to result in a benefit to the Proponent or
to further a personal interest, which is not shared with other stockholders at large. The
Commission has established that the purpose of the shareholder proposal process is “to place
stockholders in a position to bring before their fellow stockholders matters of concern to them as
~ stockholders in such corporation.” Exchange Act Release No. 34-3638 (Jan. 3, 1945). The

provision was developed “because the Commission does not believe that an issuer's proxy
materials are a proper forum for airing personal claims or gnevances * Exchange Act Release
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No. 34-12999 (Nov. 22, 1976). The Commission has consistently taken the position that Rule
14a-8(i)(4) is intended to provide a means for shareholders to communicate on matters of interest
to them as shareholders. See Proposed Amendments to Rule 14a-8 Under the Securities
Exchange Act of 1934 Relating to Proposals by Security Holders, Exchange Act Release No. 34-
19135 (Oct. 14, 1982). In discussing the predecessor rule governing the exclusion of personal
grievances, the Commission stated: “It is not intended to provide a means for a person to air or

temedy some personal claim or grievance or to further some personal interest. Such use of the

security holder proposal procedures is an abuse of the security holder proposal process, and the -
cost and time involved in dealing with these situations do a disservice to the interests of the
issuer and its security holders at large.” See Exchange Act Release No. 19135 (Oct. 14, 1982).

The Staff has consistently granted no-action relief when a proposal is drafied in such a
way that it may relate to matters which may be of general interest to all shareholders, but upon
closer inspection appears that the proponent is using the proposal as a tactic designed to redress a
personal claim or grievance or further a personal interest. See, e.g., The Southern Company
(avail, Dec. 10, 1999); Pyramid Technology Corporation (avail. Nov. 4, 1994); Texaco, Inc.
(avail. Feb. 15, 1994 and Mar. 18, 1993); Sigma-Aldrich Corporation (avail. Mar. 4, 1994);

‘McDonald's Corporation (avail. Mar. 23, 1992); The Standard Oil Company (avail. Feb. 17,

1983); International Business Machines Corporation (avail. Feb. 5, 1980); Amerzcan Telephone
& Telegraph Company (avail. Jan. 2, 1980).

The underlying personal interest of the Proponent in encouraging Company employees
and retirees to use “community based” pharmacies such as the pharmacy that he co-owns is
clearly of no interest to the Company’s stockholders at large, and the Proponent should not be
permitted to abuse the shareholder proposal process to further his personal interest. Accordingly,
the Company believes that the Proposal may be omitted pursuant to Rule 14a-8(i)(4).

Conclusion

On the basis of the foregoing, the Company respectfully requests the concurrence of the
Staff that the Proposal may be excluded from the Company’s 2011 Proxy Materials. We would
be happy to provide you with any additional information and answer any questions that you may
have regarding this subject.

~ If we can be of any further assistance in this matter, please do not hesitate to call me at
(404) 572-4600 or Kathy Moates, the Company s Senior Deputy General Counsel, at (706) 649-
4818,

The Company requests that the Staff send a copy of its response to this letter via
facsimile to the Company, Company’s counsel and the Proponent at the following numbers:
(706) 644-4999, Attn: Kathy Moates, Senior Deputy General Counsel, Total System Services,

. Inc., (404) 572-5133, Attn: Laura Oleck Hewett, King & Spalding LLP and (334) 298-0342,

Atin: Norman W. Davis.
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Enclosures

cc:  Kathy Moates
Norman W. Davis

Sincerely,



Exhibit A -



Notman W, Davis, * FISMA & OMB Memorandum M-07-16 "  holder of 3485 shares of
Common Stock proposes to submit the following resolution at the 2011 Annual Meeting
of Stockholders: “Whereas: Small business in the United States of America
provides 8% of all jobs in this country, and since Independcnt Retail Pharmacics are
certainly small businesses, and a vitel part of their communities as medical providers,
cmployers, as well as consumers, with valid contracts to service the prescription needs of
the employees and retisees of this company, enjoying a high degres of trust and
accessibility within the medical community with providers and patxents as well as being
consumers of this company s product. Since medication therapy is an integral part of a
patient’s wellbcmg and since freedom 1o choose their pharmacy is so inherently '
American and since healthcare management is somcthmg 50 personal that each should be
able to exercise their voice and have an active, not pnssne role in the provision of that
care. There is a symbiotic relotionship within a community which strengthens the
individual member as well as the group as a whole.
“RESOLVED: Sharcholders Tequest that the employees and retirees of the compzmy be
allowed an active vote in the provision of their prescription drug benefits, with a report of
the per prescnpuon expense of a community based prescription drug benefit compared
with the per prescription expense of a mail order program including, but not limited to,
administrative costs, rebates, cic. to be provided by the Board based on actual recent
experience of the company occurring during the same time period for generioc, branded,
and combined total prescriptions,”
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Exhibit B



‘SYS’

One TSYS Way : . . Kathy Moates
Pos: Office Box 1755 Sanior Deputy Sereta Counssi
Columous GA 3°932-1735 :

+° 706 549 4318 tei
+% 708 534 £859

WE SPR.COM

October 25, 2010

VIA OVERNIGHT MAIL

Mr. Norman W. Davis

*** FISMA & OMB Memorandum M-07-16 ***

Re: Shareholder Proposal for 2011 Annual Meeting of Shareholders
Dear Mr. Davis:

On October 19, 2010 we received your letter postmarked October 13, 2010 with
respect to your proposal to submit a resolution at the 2011 annual meeting of shareholders of
Total System Services, Inc. (the “Company”). We assume that you intend for your proposal
to be included in the Company’s proxy statement for the 2011 annual meeting in accordance
with the Securities and Exchange Commission’s Rule 14a-8 under the Securities Exchange
Act of 1934, as amended (“Rule 14a-8”). The Company does not believe you have complied
with the eligibility requirements of Rule 14a-8. For your reference, a - copy of Rule 14a-8 is
included with this lctter

Rule 14a-8 sets forth the eligibility requirements to have your sharcholder proposal
included in the Company's proxy statement for the 2011 annual meeting of shareholders.
Rule 14a-8(b) describes who is eligible to submit a proposal and how to demonstrate that
eligibility. Under Rule 14a-8(b)(1), in order to submit a proposal, a shareholder is required
to have continuously held at least $2,000 in market value, or 1%, of the Company’s securities
entitled to be voted on the proposal for at least one year by the date the proposal is submitted.
In addition, the shareholder proponent is required to continue to hold the securities through
the date of the meeting.

Under Rule 14a-8(b)(2), if the shareholder proponent is a registered holder, the
Company. can verify the minimum holding requirement from its share register; however, the
shareholder must also provide a written statement that the shareholder intends to hold the
securities through the date of the annual meeting, If the shareholder proponent is not a
registered holder, the rule provides two methods for the shareholder to prove eligibility. The
shareholder is also required provide a written statement that the sharcholder intends to hold
the securities through the date of the annual meeting.



Page 2

After reviewing your letter and the Company’s share register, and considering the
requirements of Rule 14a-8, the Company has identified the following deficiencies with
respect to your eligibility to submit a proposal: (1) the Company cannot locate your name as
a registered shareholder of Company securities; (2} you have not provided a written
statement from the record holder of your securities verifying that, at the time you submitted
the proposal, you continuously held the securities for one year; and (3) you have not provided
a written statement with respect to your intention to hold the securities through the date of the
annual meeting. Therefore, the Company does not believe you have satisfied the eligibility
requirements of Rule 14a-8(b). ‘

As stated in Rule 14a-8(f)(1), the Company may exclude your proposal after it has
notified you of the problem and you have failed adequatety to correct it. Therefore, please
consider this letter formal notice that the Company will exclude your proposal if you do not
adequately correct your proposal to satisfy the requirements of Rule 14a-8(b). If you choose
to submit an amended proposal that satisfies the requirements of Rule 14a-8(b), the rule
requires that the amended proposal be postimarked, or transmitted electronically, to the
Company no later than 14 days from the date you receive this letter. Even if you amend your
proposal and satisfy the eligibility requirements of Rule 14a-8, the Company may have
multiple substantive grounds upon which it may properly exclude your proposal, and the
Company reserves its rights to pursue formal action with the Securities and Exchange
Commission to exclude your proposal.

: We appreciate your interest in the Company. We are sensitive to your concerns and
. encourage you to call our Investor Relations department, at 706-644-6081, to discuss your
concerns. ' C

Siﬁcerely; 4
= ey

Kathy Moates

Enclosure



Exhibit C



Norman W. D&vis

* FISMA & OMB Memorandum M-07-16 ***

October 29, 2010
Corporate Secretary
Total Systems Services, Inc.
One TSYS Way
Columbus, Ga. 31901
To Whom It May Concern:

Please find enclosed the requested documentation concerning ownership of at least

$2000.00 of stock for at least bne year prior 1o submission 6[ the shareholder propesal.

1, indeed, have plans to maintain ownership of fhis stock at least, and beyond, the dziw_ of
 the 2011 annual meeting, .

Sincerely,

e A e
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~Norman W. Davis
*** FISMA & OMB Memorandum
November 30, 2010

Securities Exchange Act d
Rule 14a-8 :
- Office of the Chief Counsel

- Division of Corporate Finance
Securities and Exchange Commission

100 F Si. N.E.
Washington, D.C. 20549

Re: Sharcholder Proposal of Norman W. Davis to AFLAC INC., AT&
SOUTHERN COMPANY, SYNOVUS, TOTAL SYSTEMS

Dear Sir or Madam:

I am an Independent Retail Pharmacist, business owner, employer, taxg
consumer, and shareholder of several publicly traded companies. As a
entitled to submit proposals when the subject matter is sufficient to wa
board of directors and vote of shareholders of company stock. These ¢4
publicly traded and are active in the community in which I live and wo

M-07-16 ***

f 1934

T INC,,

ayer, cusiomer,
sharcholder I am
rant action of the
pbmpanies are all
'k, There are

several of which I am not only a customer, but also 4 consumer. In the
markets, there is much less competition than there is in mine. I strongl
Free Market which is supposed to be representative of American busin
pharmacy there is anything but a “free” market. I have no problem wi
business, I have done so for the 36 years that I have owned my own b
-graduation from pharmacy school, I was administered the Hippocratic
thai I take very seriously. Providing the prescription needs of our patie
relationship in order to be effective, especially concerning drug inierac
compliance which can increase the cost of healihcare considerably.

I appreciate the opportunity afforded to respond to intention to omit pro

collectively with the intent to avoid redundancy and not waste the time
Commission. There are several issues raised:

1. The shareholder proposal contains a declarative statement of faq
the required number of shares with the effective date of receipt !

respective
believe in the
ss, but in retail
competing for
iness. Upon

ath, something

ts involves a frust
ions and

posals and do so
of the

t of ownership of |
by the company.

Upon request of the company, an affirmation was provided by miy professional

brokers, in good faith, which confirmed my claim of ownership,

was accepted, without question, by at least two of those named.

specific information of ownership is enclosed (EXHIBIT A &}

This statement
Additional, more
B). It is puzzling

to me that there is a question of ownership of shares when all named companies




have mailed their annual reports to my name and at my address|

number of vears.

- 2. THE PROPOSALS MAY BE OMITTED UNDER RULE 14a-8 _
TO THE CONDUCT OF THE ORDINARY BUSINESS OPERATIONS OF THE

]

3.

_ SQyears. Ihave heard their voices, their concerns, which is so

.operations of the company. As a shareholder, I would hope thay

COMPANY

some for a

AS RELATING

This is an interesting argument as well. ‘Anyone who has ever rbad an annual

report has certainly been exposed to much more “conduct of th
business operations of the company”, especially executive and
compensation as well as the balance sheet of the company. M,
to ensure that the board of directors have performed due dilige
determination of the reported savings from the actions which
of their employees and retirees pertaining to prescription drug
ALL the costs associated with mail-order prescriptions and ¢
the expense of those prescriptions filled in the community on

basis hardly interferes with the ordinary business operations o
Additionally, I would hope that before entrusting 25% to 40%
those who would represent them with their prescription drug b
would also be dus diligence performed to see if there is any o
mvolving said representative and, if so, what is the nature of t
(EXHIBIT C) ‘

THEPROPOSAL MY BE OMITTED UNDER RULE 14a2-8 B
DESIGNED TO FURTHER A PERSONAL INTEREST

The argument here 1s that there would “result in a benefit to the

ordinary

oard

request is merely
ce in the -

ey have required
enefits, Adding

paring it with

per prescription
the company.

of budget to
nefit there

coing Litigation

he litigation.

FCAUSEIT IS

proponent that is

not shared by the other sharcholders at large”. The goal of this j;roposal is to have

the employee or retiree, many of whom, are sharcholders have

- their prescription drug benefit. We have long term trust relation

of our patients, some who have had involvement with our mana

Company cannot state. Trust is vital in healthcare and it is hard)
relationship with someone who is nameless and can’t be seen.

with the prescription drug representatives of these companies, ak

independent pharmacists. This can also be stated for the retail
discounters, and grocery pharmacies which are also affected. C
certainly not being encouraged. I might assume that the patient
forced to leave my care would return, but there is no guarantee,
have stated their desire to do so. I do have a personal interest i
o compete. I would never presume that I could affect the ordi

directors of any company whose stock that I might own would b
prudent and cost efficient in all their operations and would welo
information which might help them achieve those objectives. I
personal interest that the companies whose shares I hold would

active voice in
ships with many
sement team for
cthing that the
to have a trust
have contracts

do my fellow

o chains, deep

mpetition is

that have been
ven though many
having the ability
y business
the board of
¢ reasonable,
bme any
also have a
be fair in the




provision of prescription drug benefits, that they be responsible{neighbors and
members of the community with the realization that communitibs are only as good
as those who inhabit them.. If a community prospers, all prosper. if businesses do
well, employees are hired and maintained, products and servicep purchased, faxes
are paid which provide for provision of government and public services, etc. All I
ask for is fairness as I serve my paticnis. :

1 do appreciate the opportuniiy to respond. Iam not an atiorney, I realifze that this might
contain errors or not be properly submitted. I ask for understanding in fhese regards. I
there are questions or anything missing that might be required, please contact me and I

will address it as quickly as possible. . :

-~

Sincérely, '
m [ ' @
- Xo W, Davis

Enclosures
cc: The Honorable Richard Shelby, Senator (Ala.)
‘The Honorable Jeff Sessions, Senator (Ala.)
The Honorable Mike Rogers, Representative (Ala.)
The Honorable Robert Aderholt, Representative (Ala.)
Stephanie Caden, Chief Counsel Atiorney, IRS _
David Balto, Attorney at Law . :
Anne Cassity, National Community Pharmacists Association
- Mike James, American Community Pharmacy Congressional Network
Jud Staunford, Attorney at Law
Joey M, Loudermilk, AFLAC INC.
Nancy H. Justice, AT&T
Melissa XK. Caen, Southern Company
Alana Griffin, Synovus
Cathy Moates, Total Systems




Norman W. Davis, *** FISMA & OMB Memorandum M-07-16 *** holder of shares of
Commeon Stock, proposes to submit the following resolution at the 2011 Annual Meeting
of Stockholders: “Whereas: Small business in the United Btates of America
provides 80% of all jobs in this country, and since Independent Retail 1acies are
certainly small businesses, and a vital part of their communities as medical providers,
employers, as well as consumers, with valid contracts to service the prescription needs of
. the employees and retirees of this company, enjoying a high degree of frust and '
accessibility within the medical community with providers and patients|as well as being
consumers of this company’s product. Since medication therapy is an integral part of a
patient’s wellbeing and since freedom to choose their pharmacy is so i
American and since healthcare management is something so personal
able 1o exercise their voice and have an active, not passive, role in the provision of that
care. There is a symbiotic relationship within a community which strengthens the
individual member as well as the group as a whole. ,
“RESOLVED: Sharcholders request that the employees and retirees of the company be
allowed an active vote in the provision of their prescription drug benefits, with a report of
the per prescription expense of a community based prescription drug Henefit compared
with the per prescription expense of a mail order program including, bu& not limited to,
administrative costs, rebates, etc. to be provided by the Board based onlactual recent
experience of the company occurring during the same time period for generic, branded,
and combined total prescriptions.”




Wells Fargo Advisors, LLC Tel 706-322-6751

» 700 Brookstone Centre Parkway, Suite 100 Fax 706-322-9954
Columbus, GA 31904 800-929-0905
October 25, 2010

" Mr. Norman Davis

*** FISMA & OMB Memorandum M-07-16 ***

Dear Mr. Davis:

: This letter is in response to your request for verification of owngrship of 265
shares of AT&T Inc. (symbol T) held in your brokerage account with s. '
Our records show that you are currently holding 265 shares of AT&T Inc., and have held
all shares since 10/01/2008. '

Member FINRA/SIPC




Wells Fargo Advisors, LLC
Private Client Group

MAC A3254-010

700 Brookstone Centre Parkway
Suite 100

Columbus, GA 31904

Tel: 706-322-6751
Fax:706-322-9954

Toll Free: 800-929-0905

November 30, 2010
Mr. Norman W. Davis

*** FISMA & OMB Memorandum M-07-16 ***
Dear Mr. Davis:
This letter is in response to your request for information concerning ydur position in
AT&T Inc. Our records indicate that you currently have a total of 265 shares in AT&T
Inc. All 265 shares were purchased on 10/01/2008. All shares have been consecutively
held through October 15, 2010. '

incerely,

anice Hutson
Branch Manager

Member FINRA/SIPC




November 30, 2010

Mr. Norman W. Davfs

*** FISMA & OMB Memorandum M-07-16 ***

Dear Mr. Davis:

‘Wells Fargo Advisors, LLC
Private Client Group

MAC A3254-010

700 Brookstone Centre Parkway
Suite 100

Columbus, GA 31904

Tel: 706-322-6751
Fax:706-322-9954 .

Toll Free: 800-929-0905

This letter is in response to your request for information concerning ydur position in
AFLAC Inc. Our records indicate that you currently have a total of 80 shares in AFLAC
Inc. The first 300 shares were purchased on 01/22/2009. The second 500 share lot was
.purchased on 03/04/2009. All shares have been consecutively held thy ough October 15,

2010.

Sincerely,
‘“7%'1/1"‘«(,@;./ Y L
Jdnice Hutson

Branch Manager

Member FINRA/SIPC

37

Together we'll go far




Ongoing Federal and State
' | o Managers
David A. Balte
. Updated October 2009

L._U.S. Department of Justice -- “Whistleblower” Lawsuits :
United States v. Merck & Co., Inc., et. al (Also cited as United States of 4
Medco Managed Care L.L.C., et al) (E.D. Pa.))

~ In these whistleblower lawsuits, complaints were filed under the federal Fal
state False Claims Acts against Medco Health Solutions, Inc. (“Medco™). 1]
Merck and Medco systematically defrauded government-funded health insy
accepting kickbacks in exchange for referring patients to certain products,
rebates from drug manufacturers in exchange for increasing product market

Litigation Regarding Pha

rmacy Benefit -

dmerica v. Merck-

se Claims Act and
'he cases alleged that
rance programs by
ecretly accepting
share, secretly

increasing long-term drug costs, and failing to comply with state-mandated
standards. This manner in which this was done included: (1) inducing phy:
patient medications (drug interchange) by providing misleading, false or in
that subverted patient care to profit motives; (2) secretly increasing the cos
beneficiaries by knowingly interchanging patients’ medications to prevent
advantage of soon to be released available generic drugs; and, (3) violating
requirements governing pharmacist supervision of prescription drug
Through such conduct the United States alleged that Merck and Medco
with government-funded health insurance programs.

On April 26, 2004, the United States, 20 state attorneys general, and the de
settlement of claims for injunctive relief and unfair trade practice laws.! A
was filed by the states to cover the injunctive and monetary claims. Medco
the states in damages, $6.6 million to the states in fees and costs, and about
restitution to patients who incurred expenses related to drug switching betw
- cholesterol controlling drugs. The consent order filed in the federal district
District of Pennsylvania excluded claims for damages,
statutes and common law.

- The settlement prohibits Medco from soliciting drug switches when:

vio

quality of care
icians to switch
omplete information
of drugs provided to
em from taking
asic state
ent processes. -
ated their contracts

ndants agreed to a
parate consent order
paid $20 million to
$2.5 million in

een a set of

court of the Eastern

penalties, or restitutibn under federal

= The net drug cost of the proposed drug exceeds the cost of the prescribed drug;

The prescribed drug has a generic equivalent and the proposed d|
The switch is made to avoid competition from generic drugs; or
The switch is made more often than once in two years within a 1l
drugs for any patient.

The settlement requires Medco to:

rug does not;

nerapeutic class of

! The United States and the folloWing state Attomeys General joined in the settlement: Arizona, California,

Connecticut, Delaware, Florida, Illinois, Iowa, Louisiana, Maine, Maryland, Massachusetts
North Carolina, Oregon, Pennsylvania, Texas, Vermont, Virginia, and Washington.

AT

L Nevada, New York,




Disclose to prescribers and patients the minimum or actual cost savings for health

plans and the difference in co-payments made by patients;

Disclose to prescribers and patients Medco’s financial incentives for certain drug

switches;

Disclose to prescribers material differences in side effects betwe en prescribed drugs

and proposed drugs;

Reimburse patients for out-of-pocket costs for drug switch-relatpd health care costs
and notify patients and prescribers that such reimbursement is ayailable;
Obtain express, verifiable authorization from the prescriber for all drug switches;

Inform patients that they may decline the drug switch and receive
prescribed drug;

Monitor the effects of drug sthches on the health of pauents and
principles of practice
center pharmacies.

On October 23, 2006 a final settlement in this case was reached with Medco

Adopt the American Pharmacists Association code of ethics and
for pharmaceutical care for employees at its mail order and call

the initially

agreeing to pay

$155 million. As part of the settlement agreement, Medco and the government entered into a
consent decree that includes prohibitions on drug switches resulting in the dispensing of more

expensive drugs or drugs without generic substitutes.

The consent decree requires' Medco to:

As part of the settlement, Medco and the Department of Health and Human
Inspector General entered into a Corporate Integrity Agreement (CIA) as a ¢

Disclose to prescribing physicians any material safety and efficapy differences

between the switched drugs.
Disclose to both prescribing physicians and patients the fact that

it receives payments

from pharmaceutical manufacturers for drug switching that do npt inure to the benefit

of the health plan.

and Therapeutics Committee in initiating, reviewing, approving
switch.

- Disclose in ifs communications with patients and physicians the(role of its Pharmacy
or endorsing the drug

Provide a periodic accounting of payments to health plans that have contracted to
receive from Medco any manufacturer payments (e.g., rebates o1 market share

incentives paid by manufacturers).
Disclose to existing or prospective health plan clients, in advance
agreement with the health plan, the fact that Medco will solicit

of executing an
d receive

manufacturer payments and may or may not pass such payments through to the plans.

Services Ofﬁce of
ondition of Medco’s

continued participation in government health programs. The CIA will last for a period of five

years, and requites that agreements under which Medco receives payments 4
(e.g., rebates and market share incentives) be in writing and meet certain co;

United States of America, et al. v. AdvancePCS, Inc. (i Case No. 02-cv-092

rom manufacturers
nditions.

36)(E.D. Pa.)
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In this whistleblower lawsuit, like the ones described above, the complaint
federal False Claims Act. The complaints, the first of which was filed in 2
United States against AdvancePCS, Inc, acquired by Caremark Rx Inc. in
knowingly solicited and received kickbacks from pharmaceutical manufac
kickbacks were allegedly paid in exchange for favorable treatment of the
under contracts with government programs, including the Federal Employ
Program, the Mailhandlers Health Benefit Program and Medicare + Choic

was filed under the
D02 on behalf of the
004, allege the PBM

ers. These
ufacturers' products
s Health Benefit

programs. The

lawsuit also alleges that improper kickbacks were paid by AdvancePCS to pxisting and potential
customers as an inducement to their signing contracts with the PBM, and thiat excess fees paid to
AdvancePCS in connection with fee-for-service arrangements resulted in the submission of false
claims. The government also incorporated in the Settlement Agreement al egations involving flat |

fee rebates which were allegedly received for inclusion of certain heavxly

On September 8, 2005, AdvancePCS, Inc. agreed to a $137.5 million settlel

ilized drugs.

ment and a five-year

injunction. This settlement imposes obligations which are designed to prorinote transparency and

restrict drug interchange programs.

The settlement requires AdvancePCS8 to:
= Disclose in new or amended contracts with Client Plans, descriptio

services provided and amounts paid;

Use the same national data source for pricing to Client Plans and ¢

dispensing pharmacy;

Provide Client Plans access to information reasonably necessary to

compliance; '

ns of the products and
simbursement to the

audit contract

Disclose to each client with an existing or proposed contract that if

receives

Manufacturer Payments that may or may not be passes through to the Client Plans;

and annual reports detailing the net revenue from sales of prescrip
and manufacturer payments for the reporting period as a percentag
within a range of three percentage points;

Ensure that contracts with pharmaceutical manufacturers describ

received by either party;

AdvancePCS has also entered into a five-year Corporate Integrity Agreemd
requirements of training, policies, a confidential disclosure program, and cs
restrictions. Additionally, AdvancePCS is required to develop procedures
payments between them and pharmaceutical manufacturers, clients and oth|
Anti-Kickback Statute of Stark Law. AdvancePCS must hire an Independé
Organization to evaluate the adequacy of these procedures.

Disclose to each client with an existing or proposed contract that if will provide quarterly

on drugs to clients

e of the net revenue

1 discounts, rebates,

e
administrative fees, fees for service, data utilization fees or any oﬂfelr payments paid to or
Reimburse plan participants for costs related to drug switches up t¢ $200;

mt, which includes the
prtain hiring -

lo ensure that any

ers do not violate the
nt Review
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United States of America, etalv. Caremark, Inc. (Case No. 99-cv-0091 4)

D, Tex.)

This case, like the above, was filed under the Federal False Claims Act, as well as numerous state
False Claims statutes. This action was filed in 1999 by an ex-employee of Caremark on behalf of

the US, Arkansas, California, DC, Florida, Hawaii, Iilinois, Louisiana, M

chusetts, Nevada,

- New Hampshire, New Mexico, North Carolina, Tennessee, Texas, Utah an Virginia. The

complaint alleges that Caremark submitted reverse false claims to the Gov
avoid, decrease, or conceal their obligation to pay the US Government und
health insurance programs including Medicaid, Indian: Health Services, and
the Military Treatment Facilities.

j;nment in order to

't several federal
Veterans Affairs and

The Court granted a motion to unseal the relator’s complaint on May 26, 2005. The relator,

Janaki Ramadoss, filed ap amended complaint to this Court stating that sin
complaint, the States of Arkansas, Florida, Lousiana, Tennessee, and Texas
[after the amended complaint California motioned to intervene on May 19,

Tennessee and Florida have subsequently withdrawn their interventions fr

August 2006 and May 2007, respectively. Case is still current as of Decem

II.___ Other Federal District Court Lawsuits '

States Attorneys General v. Caremark, Inc.

On February 14, 2008, 28 states?, including Washington, DC, issued comp

orders against Caremark and two of its subsidiaries: Caremark, L.I.C. and

(formerly AdvancePCS) for their alleged illegal drug switching practices,
the States’ Consumer Protection Acts. The States allege that Caremark eng
* trade practices by encouraging doctors to switch patients from originally pr]

ce the unsealing of the
 have intervened
2006].

the law suit in
ber 2008.

ints and consent
CaremarkPCS, L.L.C.
vhich violates each of
raged in deceptive
escribed brand drugs

to different brand name prescription drugs. The representation made by C
patients and/or health plans would save money. However this drug switch
- inform doctors of the actual effect this switch would have on costs to patie
Moreover, Caremark did not clearly inform their clients that money Care
- drug switching process would be retained by Caremark and not passed dire
The allegations further state that Caremark restocked and re-shipped previ
that had been returned to Caremark’s mail order pharmacies.

2 Arizona, Arkansas, California, Connecticut, Delaware, District of Cohmbia, Florida,

emark was that the
id not adequately
ts and health plans.
k earned from the
tly to the client plan.
usly dispensed drugs

inois, Iowa, Louisiana,
Maryland, Massachusetts, Michigan, Mississippi, Missouri, Montana, Nevada, New Mexi¢o, North Carolina, Ohio,

Oregon, Pennsylvania, South Carolina, South Dakota, Tennessee, Texas, Vermont, Virgin

a and Washington.

—
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In conjunction with the complaints, the States each also issued a consent dg
with Caremark agreeing to a collective settlement of $41 million ($38.5 mi
$2.5 million in reimbursement to patients who incurred expenses related to|
between cholesterol-controlling drugs).

cree/final judgment
illion to the states and
certain switches

The' settlement requires Caremark to sxgmﬁcantly change its business pra
prohibits Caremark from soliciting drug switches when:

drug;

The cost to the patient will be greater than the cost of the originally
drug;

The originally prescnbcd drug has a generic equivalent and the prog
does not;

The originally prescribed drug’s patent is expected to expire within
The patient was switched from a similar drug within the last two ye,
The settlement requires Caremark to::

Inform patients and prescribers what effect a drug switch will have
co-payment;

Inform prescribers of Caremark’s financial incentives for certain dr
Inform prescribers of material differences in side effects or efficacy

ctices, and generally
The net cost of the proposed drug exceeds the net cost of the originL.ly prescribed

prescribed
osed drug

51x months; or
ar's.

On a patient’s

1g switches;
between

prescribed drugs and proposed drugs;
Reimburse patients for out-of-pocket expenses for drug sw1tch—re1a

ed health care

costs and notify patients and prescribers that such reimbursement is available; -

Obtain express, verifiable authorization from the prescriber for all
Inform patients that they may decline a drug switch and the conditi
receiving the originally prescribed drug; _

~ Monitor the effects of drug switches on the health of patients;
Adopt a certain code of ethics and professional standards;
Refrain from making any claims of savings for a drug switch to pati
prescribers unless Caremark can substantiate the claim;

applicable law; and

Inform prescribers that visits by Caremark’s clinical consultants ang
materials sent to prescribers are funded by pharmaceuhcal manufaci
is the case.

Aetna, Inc. v. Express Scripts, Inc. — On December 31, 2007, Aetna filed
Scripts, Inc. in the United States District Court for the Eastern District of P
2:07-cv-05541. Aetna is accusing Express Scripts of harming the health in|
 disrupting agreements Aetna made with Priority Healthcare, a specialty ph4

g switches;
ns for

ents or

Refrain from restocking and re-shipping returned drugs unless perniitted by

| promotional
turers, if that

uit against Express
ennsylvania, Case no.
surer by illegally
rmacy company, that

Express Scripts later acquired. In 2005 Express Scripts acquired Priority Healthcare, a year after

Aetna and Priority entered into a joint special pharmacy venture. Aetna exq
buy out Priority’s stake in the venture for $75 million after Express Scripts

reised its option to
acquired Priority.
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- Aectna’s complaint surmises that Express Scripts violated agreements forged between Aetna and

Priority in their joint venture, and thus Express Scripts has “gained an unfaj
advantage” that precludes Aetna and its specialty pharmacy business from ¢
advantageous relationships and markets.” Now Aetna seeks the return of
other damages and injunctive relief.

Discovery continues as of December 2008; a trial date is set for March 12,

Southeast Pennsylvania Trahspartatién Authority v. Caremark (Case NoJ

T competitive
[prospective

e $75 million, among

009,

07-2919, E.D.P.A.)

July 2007, SEPTA brought this breach of contract case against its PBM provider, Caremark, to

the Eastern District of Pennsylvania. On September 17, 2007, SEPTA filed
complaint, which successfully survived a motion to dismiss in late 2007. S
following, among other items: Caremark wrongfully created and retained B
ingredient costs for prescription drugs dispensed through Caremark’s retail
Caremark wrongfully created and retained a spread on the retail pharmacy
Caremark used an inflated reporting source when setting the AWP and asso

rebates and related compensation Caremark received from drug manufac

an Amended

EPTA alleges the
ricing spreads on
pharmacy networks;
lispensing fees;

ciated price that

rs; Caremark

SEPTA paid for brand-named drugs; Caremark failed to disclose and pass ﬂn to SEPTA all

improperly switched SEPTA members from low cost drugs to higher cost
entered into secret agreements with drag manufacturers and retail pharmaci
parties and accepted rebates, kickbacks and secret incentives for Caremark’

The case is pending and discovery continues as of May 1, 2009.

gs; and Caremark

es and other third
5 OWR accounts.

Local 153 Health Fund v. Express Scripts (In re Express Scripts, Inc. Ph
Management Litigation) (Case No. 4:05-md-01672-SNL) — On April 29,
interrelated cases were consolidated in the District Court for the District of
an order of the Multi-District Litigation Judicial Panel. The allegations ag
are the following: the PBM retained undisclosed rebates from manufacturer]
enriched itself by creating a differential in dispensing fees, and failed to pas|
discounted drug rates and dispensing fees; Express Scripts enriched itself
kickbacks gained by favoring specific drugs and switching drugs; the PBM
circumventing “Best Pricing” rules by assisting manufacturers to distort or
AWPs; and Express Scripts enriched itself with undisclosed bulk purchase
order prescriptions as it failed to pass these discounts onto on Plaintiffs.

On July 26, 2005 Express Scripts moved to dismiss the Plaintiff’s Complai
lack of subject matter jurisdiction, and 2) failure to state a claim upon whic
granted. On February 6, 2008, the Court ruled on this Summary Judgment
part and denying in part. Judge Limbaugh denied the motion on the charge
matter jurisdiction. However, he granted the motion in respect to a number

sought by plaintiffs. Plaintiffs’ claims of breach of fiduciary duty under Nel

rmacy Benefits

005 a number of
ern Missouri via
Express Scripts
; Express Scripfs
on or disclose

ificially inflate -
iscounts on mail

t on 2 grounds — 1)

relief can be
otion, granting in
of lack of subject
of claims of relief
v York Common
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Law, deceptive business practices, breach of contract, conversion, breach of the CoVenant of
Good Faith and Fair Dealing, and unjust enrichment were all dismissed. e Court found that
the ERISA preempts each of these claims because they are all based on statg and common law.

The litigation proceeds on the Plaintiffs’ claim for breach of fiduciary duty under ERISA, which
has been adequately pled. The case proceeded to trial per the February 6 order, and is pending as
of December 2008. ' '

Pharmaceutical Care Management Association v. Rowe — This lawsuit filed on September 3,
2003, in the U.S. District Court for the District of Maine (Civ. No. 03-153-B-W), seeking
declaratory and injunctive relief from LD 554 with regard to the fiduciary obligations and
disclosure requirements set forth in this Maine law enacted in 2003. v
The Maine statute -- LD 554 -- imposes extensive duties of disclosure from| the PBM to the
 client, including the duty to disclose: (1) any “conflict of interest”; (2) “all financial and
‘utilization information requested by the covered entity relating to the provigion of benefits”; and,
(3) “all financial terms and arrangements for remuneration of any kind that apply between the
{[PBM] and any prescription drug manufacturer or labeler, including, without limitation,
formulary management and drug-switch programs, educational support, clajms processing and
pharmacy network fees. . . .”» While the Act allows a PBM to substitute a Iqwer-priced generic
drug for a therapeutically equivalent higher-priced prescriptive drug, it proHibits the PBM from
substituting a higher-priced drug for a lower-priced drug unless the substitution is made “for
medical reasons that benefit the covered individual” and the “covered entity”. The Act also
imposes disclosure and approval obligations on the PBM before any drug interchange. It also
requires that benefits of special drug pricing deals negotiated by a PBM be transferred to
consumers rather than being collected as profit by a PBM. The Act con'airf a limited

th

confidentiality provision, as well: if a covered entity requests financial and {itilization
. information, the PBM may designate the information as confidential and
required not to disclose the information except as required by law.

In its lawsuit, PCMA alleged violation of the Commerce Clause by having ¢xtraterritorial effect
and discriminating against out-of-state companies in favor of in-state comiE';s; and, “taking” of

covered entity is

property for which just compensation is due under the Fifth and Fourteenth endments of the
United States Constitution. PCMA also argued that ERISA preempts this state law. On March
9, 2004, a decision by the judge temporarily blocked the implementation by|issuing a preliminary
injunction of LD 554. On April 13, an order was issued by U.S. District Juqlge D. Brock Hornby
that rejected PCMA'’s challenge to the Maine statute. _ .
Pharmaceutical Care Management Association appealed and the case went fo the U.S. Court of

- Appeals for the First Circnit (Case No. 05-1606). Trial began on April 26, 2005.

On November 8, 2005 the federal district court granted summary judgment jn favor of Maine on
all claims. Furthermore, the First Circuit Court of Appeals upheld this deciion unanimously
blocking the attempted PBM strike down of a Maine statute requiring them fto disclose
information regarding rebates from pharmaceutical manufacturers. -

Pharmaceutical Care Management Association v. the Districi of Columbi , et al. - On June 29,

7-
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2004, the Pharmaceutical Care Management Association (PCMA) filed sui

[ in the U.S. District

Court for the District of Columbia (Civil No. 04-cv-01082) seeking an injupction to block

‘enforcement of Title I of the Access Rx Act of 2004.
The D.C. statute requires transparent business practices among PBMs and §

tates that PBMs owe

a fiduciary duty to a covered entity. The Act requires that PBMs notify a c
conflict of interests, and that PBMs pass payments or benefits on in full to
the PBM has received from any drug manufacturer or labeler any payment
in connection with the utilization of prescription drugs by covered individ
payments or benefits based on volume of sales or market share. The Act al
PBMs, upon request by a covered entity, must provide information showin:
purchased by the covered entity and the net cost to the covered entity for th
rebates, discounts, and other similar payments). It requires that PBMs disc
entities all financial terms and arrangements for remuneration of any kind 1
PBM and any prescription drug manufacturer or labeler. Finally, the Act s
provision which must be applied to the dispensation of a substitute prescri
prescribed drug to a covered individual. 5 .

In its lawsuit, PCMA argued that Title I is pre-empted by ERISA and the
Health Benefits Act in determining who is (and who is not) a fiduciary of
plan and FEHBA’s comprehensive regulation of federal employee plans. S
asserted that the law’s disclosure requirements effect an unconstitutional
property by destroying the value of trade secrets. And, finally, in seeking
argued that Title II violates the Commerce Clause of the Constitution.

leave to file an amici curiae brief in support of defendants (see Motion for ]

Amici Curiae, July 22, 2004).

On December 21, 2004, the Court granted PCMA’s motion for interim njuy
the District of Columbia from enforcing Title II of the Act. The court conc]
had demonstrated substantial likelihood that at least part of Title Il may be 1
aspects of Title II would represent an illegal takings of private property; ang
have the unintended effect of actually driving the PBM business and its atte

the District of Columbia.

vered entity of any
covered entity where
r benefit of any kind
, including
o requires that
‘the quantity of drugs
drugs (including all
ose to covered
at apply between the
forth certain
ion drug for a

ederal Employees
ERISA-covered

ing of PBMs’

injunction, PCMA
filed a motion for
eave to File a Brief

hctive relief enjoining
uded that the plaintiff
constitutional; that
|, that Title I could
ndant benefits out of

Following the ruling to enjoin, the District of Columbia filed an appeal to the Court of Appeals

for the D.C. Circuit. On appeal, the District of Columbia argued that the “H

in Rowe precluded the plaintiff [PCMA] from further litigating the vali
principles of collateral estoppel.” The appeals court rerthanded the ¢
district court on March 27, 2006 for consideration of this issue. The
then passed temporary legislation amending the Title Il to “tonform

the Maine law to withstand constitutional and other legal challenges.

Clarification Temporary Amendment Act of 2006
amendment took effect on September 19, 2006.

(“Amdt."), 53 D.C.

- Alittle under a year later, ‘on March 6, 2007, US Distriet Court for
Columbia Judge, Ricardo Urbina, granted the District of Columbia’s

the preliminary injunction and supplemental motion for summary judg

irst Circuit's ruling
ity of Title Il under
se back to the
istrict of Columbia
e District’s law to
AccessRx Act

eg. 40 (2006). The

District of
otion to vacate
ment.- This ruling
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was partly due to the decision in PCMA4 v. Rowe. Urbina’s opinion states
claims in this case are the same claims raised by this plaintiff and s

determination in Rowe, because the claims were actually and neces
by the First Circuit, and because applying preclusion would not work
on the plaintiff, the plaintiff is collaterally estopped from litigating the
the AccessRx Act before this court.” (See Memorandum Opinion, M

‘[blecause the
mitted for judicial
arily determined

a basic unfairness
alidity of Title Il of

rch 6, 2007).

Inre Phaftnacem‘ical Imlustry Wholesale Price Litigation — Originally fil

in multiple

jurisdictions in 2001, this consolidated class action case was initiated on September 6, 2002 in

the U.S. District Court for the District of Massachusetts. (MDL No. 1456;

ivil Action No. 01- -

cv-12257-PBS). The consolidated complaint alleges that the forty-two (42)|defendant drug

manufactures violated RICO and eleven (11) unfair and deceptive trade pragtices acts, including
the Clayton Act, the Sherman Act, antitrust status of 22 states, state consumgr protection statutes
in 11 states, and civil conspiracy law.. Specifically, defendants allegedly engaged in fraudulent
conduct by artificially inflating the average wholesale prices (“AWP”) for at least 321 identified
drugs causing plaintiffs to substantially overpay for those drugs. Plaintiffs gllege that defendants

used this AWP fraud to increase market share for their drugs covered by M

maintain the high price of their brand name drugs outside of MediCare Part
that they are damaged by this fraudulent conduct since they are frequently re
full payment or copayments for a covered drug or a brand name drug and su
based on inflated AWPs. _

In February 2004, the court issued a ruling that the plaintiffs had set forth
state claims concerning: (1) the alleged RICO enterprises between the drug 1
four PBMs with the common objective of promoting fraudulent AWPs; (2) {
fixing conspiracy of one prescription card program in violation of antitrust 1
claims involving multi-source drugs. The court accepted class plaintiffs arg
proposed that the drug companies had manipulated the prices of multi-sourc

diCare Part B, and to
B. Plaintiffs claim
quired to make either
ch payments are

sufficient facts to
manufacturer and
the alleged price-
aws; and, (3) RICO
uments which

e and generic drugs,

claims which had previous been dismissed by the court without prejudice.
let stand the allegation of an ongoing conspiracy between the drug manufac

who allegedly profit from the spread between the discounted price they pay h

which they are reimbursed by patients and other payers. (See Memorandum
24,2004). On October 5, 2007, plaintiffs filed against all defendants a subs
complaint to their June 8, 2007 amended complaint. Discovery continues i

Peabody Energy Corp. v. Medco Health Solutions, Inc., et al.- Peabody fil
Missouri against Medco Health Solutions on April 2, 2003 (Case No. 03-cv-
violations of ERISA,; this case was filed under seal. In December 2003, the
to the multidistrict litigation case in the Southern District of New York, in
pretrial proceedings (see Order of MDL Transfer, December 10, 2003) (see
Health Solutions, Inc., Pharmacy Benefits Management Litigation, which w
12, 2003).

Gruer v. Merck-Medco Managed Care, L.L.C.;Green v. Merck-Medco M
L.L.C;,Bellow v. Merck-Medco Managed Care, L.L.C.;Janazzo v. Merck

portantly, the order
ers and PBMs,

d the AWP for

d Order, February
quent amended

this case.

d this lawsuit suit in
17-ERW) alleging
was transferred
der to consolidate
elow, In re Medco
initiated on March

naged Care,
Medco Managed
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Care, LL C.; and,0’Hare v. Merck-Medco Managed Care, L.L.C.(also r
Medco Health Solutions, Inc., Pharmacy Benefits Management Litigatio,

bferred to as In re

, MDL Case No.

1508) - This action was initially commenced on December 17, 1997, with the filing of the Gruer
complaint. The Gruer case was soon consolidated by the court with five other cases each of
which asserted substantially similar claims to those presented in the Gruer tomplaint. The
complaints that comprise the action, sought class action status on behalf ofjall individuals who
were fiduciaries, beneficiaries, or participants or in employee welfare benefiit plans that provided

prescription benefit coverage. Class status applied to individuals who: (1)
Medco or any subsidiaries of Merck; (2) received prescription benefit servi
during the Class Period; and (3) used on an “open” formulary basis Medco
Prescriptions Formulary or Medco’s Rx Selections Formulary. The action
Medco and Merck for breaches of fiduciary duty and other violations under]
The Court preliminarily approved settlement of the cases on July 31, 2003.

court approved a $42.5 million settlement proposal offered by Medco Heal

contracts with

ces from Medco
fsPreferred

serts claims agamst

ERISA.

On May 25, 2004 the
Solutions to the

employee welfare benefit plans. The settlement applied to those who directly or indirectly
(through third party administrators, HMOs, insurance companies, Blue Crogs Blue Shield entities
or other intermediaries) held contracts with Medco between December 17, | 994 and May 25,
2004. This settlement was reached to conclude lawsuits which alleged that)Medco violated its
fiduciary duty by promoting more expensive drugs made by Merck and oth¢r manufacturers over
less costly alternatives. The court did not rule on the merits of cither the plaintiffs’ claims or the
defendants’ defenses. This settlement was recently reversed by the Second Circuit.”

Healthfirst, et al v. Merck-Medco, et al - In this lawsuit filed on July 11, 2003 in the Southern

* District of New York (Case no. 03-CV-05164),Healthfirst, a managed care prescription drug
benefit program consisting of retail and mail pharmacy services, claimed that Medco breached its
contract obligations by: (1) concealing the full amounts of manufacturer rehates and discounts it
received with regard to Healthfirst’s plans, and failing to pass through to Healthfirst any
payments to which it was due; (2) demanding additional dispensing fee payments, which were
outside the scope of the contract; (3) demanding monies for alleged savings derived from the
Managed Rx Coverage Program and the Managed Prior Authonzatlon Programs, while
concealing both the amounts and sources of these alleged savings.
On November 5, 2007 the parties agreed to settle for an undisclosed amount and the Court
dlsmxssed this case.

Brady Entetpmes, Inc., et al. v. Medco Health Care Solutions, Inc., et al|and Bellvue Drug
Co., et al. v. Advance PCS - In re: Pharmacy Benefit Managers Antitrust Litigation - These
companion lawsuits were filed on August 15, 2003 in the U.S. District Coutt for the Eastern
District of Pennsylvania by individual pharmacies, as well as the Pharmacy [Freedom Fund and
the National Community Pharmacists Association. (Civ Nos. 03-4730 and P3-4731,
respectively). The lawsuits allege that each of the defendant PBMs have viplated Section I of the
Sherman Act by engaging in anticompetitive conduct which substantially
commerce. These alleged violations include: negotiating and fixing reimb
rates, restricting the level of service offered to customers, and arbitrarily liniti
retail pharmacies to compete on a level playing field with the PBMs’ mail
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lawsuits seek class action status and allege that, acting as the common agent for plan sponsors,
the two PBMs limited competition by: (1) setting reimbursement rates for pharmacies far below
the rates that would apply in a competitive market; (2) fixing and artificially depressing the
prices to be paid to pharmacies for generic drugs; (3) prohibiting retail pharmacies from
providing more than a 30-day supply of drugs while the PBMs’ own mail order pharmacies
routinely provide a 90-day supply; (4) requiring retail pharmacies to charge an effectively higher
co-pay than the co-pay that the PBMs’ own mail order pharmacies charge; nd, (5) imposing one-
sided contracts and added costs and inefficiencies on retail pharmacies.
The lawsuit against Advance PCS asserts two antitrust violations: (1) horizontal price-fixing
conspiracy/agreement among buyers of prescription drugs; and, (2) abusive business conduct by
the defendant to harm retail pharmacies. In March 2004, the court denied Advance PCS’ motion
to dismiss (see Memorandum and Order, March 3, 2004). In June 2004, thg defendant filed a
motion seeking to compel arbitration of the claims and dismissing the coutt action. (see Motion
to Compel Arbitration, June 21, 2004). In August 2004, this motion was gfanted and the lawsuit
- was stayed pending the outcome of arbitration (s¢e Memorandum and Ordgr, August 23, 2004).
Plaintiffs filed a motion for reconsideration, or in the alternative, for certififation for _
interlocutory appeal (see Motion for Reconsideration, September 7, 2004) which was denied on
" June 17,.2005. .Judge Eduardo C. Robreno ordered on Sept. 20, 2005 this gase be placed in the
suspense. On August 25, 2006 this case was transferred and renamed In ref Pharmacy Benefit
Managers Antitrust Litigation (06-md-01782) and assigned to Judge John P. Fullam for
coordinated or consolidated pretrial proceedings. . .
The lawsuit against Medco asserts the same antitrust violations as in the
names Merck as a co-defendant on the grounds that Medco is merely the “3
promoting its brand name drugs. ‘On November 17, 2003, defendants filed
for failure to state a claim. In August 2004, the judge issued an order deny;
dismiss (citing to and supporting the judge’s March 2004 ruling in the Adv
- concluding that the Pharmacy Freedom Fund and the National Community
Association do have standing to seek declaratory and injunctive relief; and,| that plaintiffs’
assertions of Merck’s control over Medco were sufficient to withstand disnpissal. (See
Memorandum and Order, August 2, 2004). As such, a scheduling order was issued in September
2004 setting forth the discovery schedule extending well into 2005 (see Scheduling Order,
September 30, 2004). On August 25, 2006'this case was transferred and repamed In re:
Pharmacy Benefit Managers Antitrust Litigation (06-md-01782) and assigned to Judge John P.
Fullam for coordinated or consolidated pretrial proceedings. _ i
On December 18, 2006 Judge Fullam vacated the August 2004 order grani

AIvance PCS case and
tter ego” for Merck in
a motion {0 dismiss
ng this motion to
ance PCS case);
Pharmacists

defendant’s

motion to compel arbitration as well as a stay of the proceedings (See Me;
Dec. 18, 2004). Caremark F/K/A Advance PCS appealed this decision to
1151) on January 24, 2007. On September 24, 2009, the 3™ Circuit vacat
judge’s order and remanded with directions to reinstate the previous judge’
arbitration. In Re: Pharmacy Benefit Managers Antitrust Litigation 582 F.

North Jackson Pharmdqy, Inc., et al. v. Medco Health Solutions, Inc., et
2003, three related lawsuits were filed in the U.S. District Court for the No

randum and Order,
e 3™ Circuit (07- -
the prior instant

order compelling
d 432 (2009).

{- On October 1,
ern District of
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Alabama against Advance PCS and Caremark (Case No: CV-03-2695), Express Scripts (Case
No. CV-03-2696-NE, and designated as the lead case), and Medco Health § olutiops, Inc. (Case
No. CV-03-2697). In these actions, North Jackson Pharmacy plaintiffs allege that the PBM
defendants engaged in price fixing and other unlawful concerted actions to festrain trade in the
dispensing and sale of prescription drugs. The complaint alleges that the d¢fendants actions have
harmed participants in programs or plans who have purchased their niedications from retail
. pharmacies. North Jackson Pharmacy plaintiffs allege that the defendants ¢ngaged in various
forms of anticompetitive conduct citing violations of the Sherman Act, incliding: (1) setting
pharmacy reimbursement rates at unreasonably low levels; (2) imposing vertical maximum prices
restrictions for how much pharmacies can charge PBMs and how much thefBMs may reimburse
the retail pharmacies; and (3) operating illegal tying arrangements through horizontal price-
fixing. -
On October 13, 2004, the court in the Express Scripts (Case No. CV-03-2696-NE, and
designated as the lead case), and Medco Health Solutions, Inc (Case No. CY-03-2697) cases
denied defendants’ motion to dismiss the second amended complaint. (see |{Opinion Regarding
Motion to Dismiss Second Amended Complaint, October 13, 2004). The dgfendants alleged that
the North Jackson Pharmacy plaintiffs’ allegations failed to convincingly explain how
consumers or the marketplace were injured as a result of the defendants’ all eged anticompetitive
behavior. The court, however, ruled that the complaint provided the PBMs|and drug
manufacturers with fair notice as to the nature and basis of the claims set foth against them.
Following a subsequent discovery period, these cases were transferred to the US Dist. Court for
the Eastern District of Pennsylvania on September 15, 2006 with Judge Johp P. Fullam presiding
(2:06CV04114 and 2:06CV04115 respectively). Additionally they have be¢n joined to the In re:
Pharmacy Benefit Managers Antitrust Litigation multidistrict litigation (06{md-01782) in the
Eastern District of Pennsylvania. -
On August 3, 2004, the North Jackson Pharmacy, Inc, v. Caremark Rx, Ind. case (Case No. CV-
03-2695) was transferred to the U.S. District Court for the Northern District of Ilinois. (Case No.
04-c-5674). In November 2004, citing to the Alabama court’s October 13 nf:(nial of defendants’

motion to dismiss in the related actions, the Illinois court also denied Carenjark’s motion to
dismiss (see Memorandum Order, November 2,2004).- Accordingly, that ¢ urt proceeded and on
November 19, 2004 heard arguments on class certification. On March 22, 2006, this case was
transferred to another Judge within the same court, Judge Samuel Der-Yeghiayan who
consequently dismissed the case without prejudice on March 24, 2006 allow ing plaintiff to file a
motion to reopen the case within 10 days. Case was reopened on April 12, 2006, but was
transferred to the US Dist. Court for the Eastern District of Pennsylvania on September 16, 2006
with Judge John P. Fullam presiding (2:06CV04305). Additionally this cast have been joined to
the In re: Pharmacy Benefit Managers Antitrust Litigation multidistrict litigation (06-md-01782)
in the Eastern District of Pennsylvania. : .

American Medical Security Holdings Inc. v. Medco Health Solutions, Ind— This lawsuit was
filed-on May 14, 2003 in the U.S. District Court for the Eastern District of Wisconsin (Case No.
03-cv-431-WCG) by American Medical Security Holdings Inc., a former customer of Medco
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based in Green Bay. The suit alleged breach of contract involving discounted pricing and

prescription dispensing fees. This case settled on March 24, 2004 with Me
American Medical Security Holdings $5.85 million.

' Mulder v. PCS Health Systems, Inc. (Case no. 98-cv-1003) — On July 17,
District Court for the District of New Jersey, plan participants on behalf of
filed a class action complaint against PCS for alleged breaches of ERISA fi
Plaintiff was a participant in an employee sponsored plan with coverage thr
Plans, which contracted with PCS to provide PBM services. The complainf
plaintiff received notice from PCS that it was switching his cholesterol low
to a more expensive prescription, Pravachol. Plaintiff believed that PCS sw
increase its profits through rebates and kickbacks that the PBM receives thr
manufacturers. The complaint alleged that PCS contracts with the benefit g
windfall profits for PCS; that PCS programs influenced pharmacists and
drugs; and that the formulary used by PCS violated fiduciary duty to serve
the plan and participants. ‘

On July 29, 2005 PCS moved for summary judgment. They argued that the
demonstrate that the alleged activities were outside the scope of ERISA’s
PCS farther argued that they had no decision-making authority in exercising
. activities as required by ERISA. The District Court judge agreed with PCS

dco agreeing to pay

2003, in the US

I PCS beneficiaries
uciary duty.

pugh Oxford Health
| was filed after
pring drug, Mevacor,
ritched the drug to
pugh the

lan secured illegal

plzsicians to switch

e best interests of

undisputed facts
toulatory framework.
> the challenged

that their activities

were outside the regulatory scope of ERISA, and granted summary judgment to PCS, dismissing

the case on April 18, 2006. (See Opinion, docket document no. 76).

Moeckel v. Caremark, Inc. (Case no. 3:04-cv-0633) — This ERISA action
against Caremark Rx, Inc. and Caremark in July 19, 2004 in the US District
District of Tennessee. Moeckel, an employee of the John Morrell Company
_its prescription drug benefits administrator for alleged breach of fiduciary d
ERISA Act. Plaintiff claimed that by providing PBM services to John Mor
became a fiduciary under ERISA. Specifically, the complaint alleged that
retained a pricing spread between the discounted price it paid to retail pham
manufacturers and the price at which Caremark agreed to be reimbursed by

September 10, 2004, defendants filed a motion to dismiss for lack of standi
“a claim upon which relief can be granted; or in the alternative, transfer ven
District of Alabama. On August 29, 2005, the court granted the motion to d
to Caremark Rx, Inc., but denied the rest of the motion and denied a transfe]
commenced hereafter. '

On May 7, 2007, both plaintiff and defendant filed cross-motions for partial

on the issue of Caremark’s fiduciary status under ERISA. Plaintiff argued {

as commenced
Court for the Middle
, brought suit against
ities under the

rell Co., Caremark
aremark created and
hacies and

the plans.

g and failure to state
to the Northern

lismiss with respect

rof venue. Discovery

summary judgment
hat Caremark acted in

a fiduciary manner with respect to the following five acts of ERISA plan magnagement: 1)
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Caremark set the price the plan paid for generic prescriptions; 2) Caremark
AWP source Caremark used to set plan prescription prices; 3) Caremark
drug would be adjudicated and priced as a brand-named or generic prescri
solely decided when it would dispense a brand-named drug as a generic pr
order facilities, and 5) Caremark solely managed the plan’s prescription
. and decided which member drugs to switch to formulary-preferred prescri
responded by stating that the activities identified by the plaintiff relate to

. of Caremark’s own business, which is a non fiduciary one. On November
Trauger sided with defendant Caremark, granting its motion for partial
Trauger ruled that Caremark did not exercise discretionary authority or co
management of the John Morrell Co. plan, that Caremark’s activities relate|
administration of Caremark’s own duties, which is non-fiduciary in nature,
Caremark’s activities relating to the plan administration were outside the sq
regulatory framework. :

Bickley v. Caremark Rx, Inc. (Case No. 02-cv-2197) —in 2002, Roland Bi
behalf of a self-funded group health plan in the U.S. District Court for the
Alabama Southern District. Bickley alleged via the complaint that Carem:
govemned fiduciary who violated its fiduciary duties to the health plan. Th
Caremark unjustly enriched itself by faili g to disclose discounts and rebat
-manufacturers; through a price differential spread created by a pharmacy-le
a price spread in the dispensing fee paid by the health plan to retail pharma

On October 4, 2002, shortly after the filing of the complaint, Caremark file
denying that it is an ERISA governed fiduciary, and arguing the plaintiff Ia
- of a failure to exhaust his administrative remedies. On December 30, 2004
defendant’s motion to dismiss finding that Caremark was not a fiduciary.
the health plan’s contract with Caremark explicitly allowed Caremark to r
drug manufactures holding that “advantageous contracts” do not convert a
fiduciary. The Court held that Bickley lacked standing to bring suit under
found Caremark was not an ERISA fiduciary to the plan. ‘

Bickley appealed this ruling to the 11th Circuit Court of Appeals (Case No.
27, 2006, the 11" Circuit issued an opinion affirming the District courts m:
Bickley argued to the court that he should not have been required to exhau.
remedies because there were no administrative remedies available to him i
of fiduciary duty. The court disagreed with this argument. It stated that evi
SRISA case is required to exhaust all administrative remedies before filing
district court has the discretion to waive this exhaustion if deemed appropri
Court did not abuse its discretion in this case when it ruled that all adminjst
should have been exhausted before brining suit.
II. State Court Lawsuits
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Multistate Actions
State Attorneys General v. Express Scripts — On May 27,2008, State Att

~ states and the District of Columbia settled consumer protections claims agdi

for $9.3 million plus up to $200,000 reimbursement to affected patients,
The settlement, in the form of an Assurance.of Voluntary Compliance, clai
Scripts engaged in deceptive business practices by illegally encouraging d
patients to different brand name drugs for the purpose of saving the patien:
plans money despite the fact that these switches did not necessarily result i
patients or the plans, but actually resulted in higher spreads and bigger reb
Scripts.

The settlement prohibits Express Scripts from soliciting drug switches wh
the proposed drug exceeds the net cost of the originally prescribed drug, th
. will be greater, the original drug has a generic equivalent and the proposed
original drug’s patent is set to expire within six months, or the patient was
similar drug within the last two years. The settlement also requires Expres
¢ inform patients and prescribers what effect a drugswitch will have on the
¢ inform prescribers of Express Scripts’ financial incentives for drug switc
¢ inform prescribers of material differences in side effects or efficacy betw
and proposed drugs; . -
® reimburse patients for out-of-pocket expenses for drug-switch related hez
notify patients and prescribers that such reimbursement is available;

® obtain express, verifiable authorization from the prescriber for all drug

eys General in 28
 Express Scripts

that Express
tors to switch their
and their health
any savings for the
tes for Express

the net drug cost of
cost to the patient
drug does not, the
switched from a

5 Seripts to: A
patient’s copayment;
hes; E
cen prescribed drugs

lth care costs and

itches;
- o inform patients that they may decline a drug switch and the conditions iz‘t,lreceiving the

originally prescribed drug;
© monitor the effects of drug switching on the health of patients;
® adopt a certain code of ethics and professional standards;

® refrain from making any claims of savings for a drug switch to patients o,
Express Scripts can substantiate the claim; and

prescribers unless

¢ inform prescribers that visits by Express Scripts’ clinical conéultants and{promotional
materials sent to prescribers are funded by pharmaceutical manufacturers, if that is the case.
States participating in the settlement are: Arizona, Arkansas, California, Cdnnecticut, Delaware,

District of Columbia, Florida, Illinois, Iowa, Louisiana, Maine, Maryland, }
Michigan, Mississippi, Missouri, Montana, Nevada, New Mexico, North C
Pennsylvania, South Carolina, South Dakota, Tennessee, Texas, Vermont, ]
Washington.

California , '
In re Pharmacy Benefits Managers Cases (Case No. JCCP4307) — On M
Prescription Access Litigation Project (PAL) and the American Federation
Municipal Employees (AFSCME), AFL-CIO, filed suit against the nation’s
for inflating presctiption drug prices: Advance PCS, Express Scripts, Med]
and Caremark Rx. _
'The lawsuit, filed in California, charges that through a pattern of illegal, seq
companies the PBMs force health plans and health care consumers to pay

i§

Vlassachussetts,
arolina, Ohio, Oregon,
Virginia, and

arch 17, 2003, the

pf State, County, and
four largest PBMs -
p Health Solutions,

ret dealings with drug
ated prescription
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drug prices. The lawsuit also alleges that the four drug benefit managers ha
dollars in illegal profits by steering health insurers and health care consume
more costly drugs. It also contends that the four PBMs have negotiated rebs
manmufacturers and discounts from retail pharmacies but haven’t passed tho:
plans and consumers; instead they’ve used those savings to illegally incr

ve reaped billions of
rs into reliance on

tes from drug

¢ savings on to health

their own profits.

This case is currently pending in the California Superior Court of Los Ang les County.

Alameda Drug Ce., Inc, et al.. v. Medco Health Solutions, Inc., et al -
this lawsuit was filed in the Superior Court of California (San Francisco) (|
428109) seeking class action status for California retail pharmacies and p
complaint alleges violation of California’s Cartwright Act (Section 16720,
California Business & Professions Code) by fixing, raising, stabilizing and
prescription drugs manufactured by Merck and others at supra-competitive
also alleges violations of the California Unfair Competition Law by the def]
unlawful and/or fraudulent business acts, omissions misrepresentations, p
disclosures. The complaint relies upon information from the U.S. gove
the Eastern District of Pennsylvania and alleges that Medco has unfairly in

January 20, 2004

e No. CGC-04-
acists. The

pt seq., of the
maintaining prices of
levels. The complaint
endants” unfair,

tices and non-~
t’s qui tam case in
ased its market

share, increased its market power and restricted price competition at the expense of the plaintiffs
and to the detriment of consumers. The complaint alleges that since the expiration of a 1995
consent injunction entered by the U.S. District Court for the Northern District of Cahforma, the -

defendants have failed to maintain an Open Formulary (as defined in the

. Furthermore, the complaint alleges that Merck has fixed and raised the pricgs of its drugs and
those of other manufacturers’ who do business with Medco above competitive levels, while at

the same time reducing the amount of reimbursement to the plaintiffs for di
-under Medco Health Plans.
This case is currently pending, and scheduled to continue in court on Feb

nsing these drugs

20, 2008.

Florida Fowler, Florida ex rel. v. Caremark Rx Inc. — This whistleblower case was filed in

January 2003, in Leon County Circuit Court by two pharmacists, Michael
worked at Caremark’s mail-order center in Fort Lauderdale. The case was
False Claims Act alleging that Caremark engaged in six fraudulent scheme
provide a credit for returned prescription drugs; (2) changing prescriptions
approval; (3) misrepresenting the savings obtained from its recommendatio

d Peppi Fowler who
ed under Florida’s

: (1) failing to

ithout proper
5 (4) failing to

substitute a generic version of “Prilosec;” (5) failing to credit for prescriptigns lost in the mail;

and (6) manipulating the mandatory times for filing prescriptions. The stat
to become involved in the case initially but then sought to intervene. How:
- the judge ruled that the Florida’s Attorney General Office had not provide

of Florida declined
er, on July 27, 2004,
sufficient legal

. reasoning to justify its intervention more than a year after it had declined to|become involved.

~ Three amended complaints were filed in this case, but the court ruled in fa

merits. It went to the 7" Circuit on appeal (No. 06-4419). On July 27, 200
affirmed the lower court decxslon on the merits.

New Jersey

. Group Ho.spttaltzatmn and Medical Services, d/b/a CareF irst Blue Cross
Medco Managed Care, L.L.P., et al. - No. 03-cv-4144 (N.J. Super. Ct. 20

of Caremark on the
the appeals court

Iue Shield v. Merck

3) -- In this suit, the
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Cross Blue Shield
confract, negligent
f Columbia and New

plaintiff Group Hospitalization and Medical Services, d/b/a CarcFirst Blue
(“CareFirst™) alleges state law claims for breach of fiduciary duty, breach o
misrepresentation and unjust enrichment, and claims arising under District
Jersey state statutes against Merck-Medco Managed Care, L.L.P. (“Medco). As a common law
fiduciary, Medco had a duty to manage CareFirst’s prescription drug benefits solely its best
interest, and to act with undivided loyalty toward CareFirst. Medco was precluded via its
fiduciary status from self-dealing or profiting at CareFirst’s expense. Subsg¢quent to the
‘expiration of its Agreements with Medco, CareFirst has alleged that Medcqd breached those
Agreements and its fiduciary duties in at least the following ways:
1. failing to require generic substitution at mail and retail;
2. manipulating pricing at retail and mail so as to regularly and systematicdlly bill claims at rates
other than those set forth in its Agreements with CareFirst, in order to profit at CareFirst’ s
expense; .
3. concealing the full amounts of manufacturer rebates and discounts it recpived with regard to
CareFirst’s plans, and failing to pass through to CareFirst the full amount of rebates to which it
was due; C
4. choosing drugs for its Preferred Prescriptions Formulary based on whic, drugs would garner
the most rebate monies for Medco, rather than based on which drugs would be most cost-
effective and efficacious for CareFirst; :
5. engaging in drug switching to higher priced drugs without medical justification; and
6. failing to meet performance standards defined in its Agreements with CareFirst.
New York - '
New York Unions v. Express Secripts, Inc., et al. — This lawsuit was filed before the New York
State Supreme Court in New York County on December 31, 2003, by the United University
Professions (“UUP”) and the Organization of New York State Managerial Confidential
Employees (“OMCE”). The complaint alleges that Express Scripts engaged in fraudulent
practices at the expense of union members. According to the suit, Express Scripts negotiated
discounts and rebates with drug manufacturers and then unlawfully withheld them from union
members. The suit also holds that Express Scripts distorted the Average Wholesale Price (AWP)
of its drugs which artificially inflated drug prices to union members.
This suit was removed from the state court to the United States District Co
Southern New York on February 6, 2004 and consolidated with another malter along the same
 lines, newly titles In re Express Scripts PBM Litigation. Express Scripts filed a motion to
dismiss on May 21,2004. On April 29, 2005 a scheduled hearing for oral aggument on the
motion to dismiss was cancelled in consideration that the Judicial Panel on Multidistrict
Litigation will transfer this action. '
The New York action was transferred to the Eastern District of Missouri on/July 8, 2005 (Case
10. 4:05¢v1081). (See above In re Express Scripts, Inc. Pharmacy Benefits Management
Litigation). o ‘ .
People of the State of New York v. Express Scripts, Inc., et al. — This breagh of contract lawsuit
was filed on August 4, 2004 in New York State Supreme Court in Albany Gounty. The suit was
the result of a one-year investigation by Attorney General Spitzer’s office i cooperation with the
Department of Civil Service and the Office of State Comptroller. The investigation was sparked

for the District of
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by audits of Express Scripts conducted by Comptroller in 2002. Plaintiffs

seeking injunctive

relief, restitution, damages, indemnification and civil penalties resulting from defendants’
breaches of contract. The lawsuit alleges that Express Scripts: (1) enriched itself at the expense
of the Empire Plan (New York State’s largest employee health plan) and it§ members by inflating

the cost of generic drugs; (2) diverted to itself millions of dollars in man
belonged to the Empire Plan; (3) engaged in fraud and deception to induce
patient's prescription from one prescribed drug to another for which Expres

cturer rebates that

physicians to switch a

s Scrpts received

money from the second drug's manufacturer; (4) sold and licensed data bel¢nging to the Empire

Plan to drug manufacturers, data collection services and others without the
Empire Plan and in violation of the State's contract; and, (5) induced the St
contract by misrepresenting the discounts the Empire Plan was receiving fi
retail pharmacies. The lawsuit also alleges, that in furtherance of its sche
manufacturer rebates that belonged to the Empire Plan, Express Scripts dis
dollars in rebates as “administrative fees,” “management fees,” ‘perfo
services fees,” and other names. It further alleges that the drug switches ¢
Scripts often resulted in higher costs for plans and members.

On July 31, 2008, Cigna, who administered the Empire Plan, and Express
million settlement. Under the agreement, consumers served by Express Sci
PBM subcontracting with Cigna in the state of New York will receive notic
is initiated and will be informed of their right to refuse the switch. Express
adopt new rules to increase transparency, including disclosure of pricing m
received from manufacturers, factors considered when calculating targeted
current discount rates for generics. Both companies agreed to cover the cof
did not admit to any wrongdoing.

Ohio

Ohie v. Medce Health Solutions, Inc. - On December 22, 2003 the state of

in Hamilton County Common Pleas Court against Medco Health Solutions,
the State Teachers Retirement System of Ohio was overcharged millions of]
prescription drugs. The State Teachers Retirement System sought up to $5
Medco, including $36 million in alleged overcharges for the dispensing fee
medications. Other allegations claim that Medco undercounted pills when ;
and permitted non-pharmacists to dispense and cancel patient prescriptions
-oversight by a licensed pharmacist. The case also contended that Medco std
pharmacists, and patients to choose brand-name and higher-cost medicatic

b

permission of the

hte to enter into the
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e fees,” “professional
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cripts agreed to a $27

ipts or any other

e when a drug switch

Scripts must also
thods, payments
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t of the settlement but

Ohio filed a lawsuit
The suit held that
dollars for

million from

on mail-ordered
lling prescriptions
without the necessary
ered doctors, _
manufactured by

o
Merck rather than selecting generic equivalents. On December 19, 2005 thEPlainﬁﬂ’s verdict

found Medco liable for constructive fraud and awarded $7.8 million total
damages plus $915,000 for the State Teachers Retirement System.

West Virginia
West Virginia v. Medco Health Solutions- ; Filed in November 0f 2002 in

Court, the West Virginia Attorney General alleged that Medco withheld pre

.9 million in

Kanawha Circuit
scription drug rebates
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and other savings from the State’s Public Employee Insurance Agency (PEIA”). A central .
complaint of the case held that Medco deliberately steered PEIA members ¢ purchase Merck
manufactured medications even though they were more expensive than the%peuﬁcally equivalent
alternatives. Another allegation against Medco charged that Medco failed ¢ pass manufacturer -
rebates on to the consumer. Concurrent to the suit filed by the State againsfiMedco, Medco filed
a suit against the State alleging that the State failed to pay for $2.2 million Medco by the
State of West Virginia. In December 2003, the circuit court granted Medcd|s motion to dismiss
several of the claims. The judge dismissed allegations of Medco’s fraud, cgnspiracy and tortuous
interference, and violations of the Consumer Protection Act. The court has|permitted the West
Virginia Attomey General to re-allege its claims of frand if it can offer necgssary evidence. '

This case was settled in July 2007 with Medco paying the State $5.500,000} and the lawsuit
dismissed with prejudice.

David A. Balto
Attorney At Law
Law Offices of David Balto
1350 I Street, NW
Suite 850
Washington, DC 20005
202-577-5424 ‘
david.balto@yahoo.com
www.dcantitrustiaw.com -
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