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Incoming letter dated February 25, 2010 Availability: A3-2Y - D

Dear Mr. Lindner:

~ This is in response to your letter dated February 25, 2010 concerning the
shareholder proposal you submitted to IBM. On February 22, 2010, we issued our
response expressing our informal view that IBM could exclude the proposal from its

proxy materials for its upcoming annual meeting.

We have read your letter dated February 25, 2010 as arequest that the Division of
Corporation Finance reconsider its position. After reviewing the information contained in

your letter, we find no basis to reconsider our position.

Sincerely,

~ Thomas J. Kim
Chief Counsel &
Associate Director

- ¢ Stuart S. Moskowitz
Senior Counsel
Corporate Law Department
International Business Machines Corporation

One New Orchard Road, Mail Stop 329 -
Armonk, NY 10504



02/26/2010 00:05:FAX & OMB Memorandum M-07-16 *** [20001/0013

Thursday, February 25, 2010 11:38:38 PM
Via fax; 202-772-9210

Michael Reedich, Division of Corporate Finance
Also: Heather Maples, Senior Special Counsel
US Securities and Exchange Commission

Dear Michael Reedich and Ms. Maples,
I take great umbrage at the fact that you reached the decision on a no-action letter to IBM.

Specifically, the Securities and Exchange Commission did not ask for my side, but perhaps that was an
oversight.

I believe Mr. Moskowitz of IBM lied to you — inadvertently or on purpose — in his footnote on page 2 of
his letter of February 19, 2010 that “these facsimiles are not relevant to the disposition o this matter and contain
confidential information.” He stated this to the SEC which requires truthful statements. The faxes are
relevant, and I have asked Mr. Moskowitz (letter attached) to redact which parts are “confidential” by end of
day tomorrow, Friday, February 26,2010. He can explain which parts are confidential, but some are in the
open record. My case revolves against discrimination and properly belongs on the April 2010 IBM Proxy
Statement. Moreover, I can prove that IBM violated the so-called mutual confidential out-of-court settlement.

Specifically, I also allege(d) that IBM violated a law last year: 18 USC §1512 (b)(3). And then when I
reported this possible federal crime to a US Law Enforcement Officer, as is my right under 18 USC §1512
(b)(3) to do so without hindrance by any person, USDJ Sullivan threatened me with contempt of court, and in so
doing also violated 18 USC §1512 (b)(3) - although perhaps inadvertently. I pointed that out to His Honor
USDJ Sullivan, but the Judge persisted, which to me means the Judge committed an impeachable offense, as

well as violating a law that allows imprisonment of up to 20 years.

1 have retained an attorney at great cost on this sensitive matter, since as I wrote Mr. Moskowitz,

“federal judge is quite powerful” [emphasis in the original].

I ask that the SEC insist on IBM defend their redaction and/or subject them to sanctions for making a
false or misleading statement to the SEC, up to and including disbarment, retracting your letter to IBM on not
including my Shareholder Proposal and nomination, and getting a public statement on the Www.S€¢.gov website

from IBM on this entire matter.

Sincerely yours, Y,
Peter W. Lindner

> CISMA & OMB Memorandum M-07-16 ***

cc: Stuart Moskowitz, Esq. of IBM via fax: 845-491-3203
Scott Benjamin, Esq. who represented me solelv on the Contempt of Court issue, and is not involved in

this matter of my Shareholder Proposal
Attached: 2/25/10 11:17:27 pm fax to Stuart Moskowitz, with Pacer Order of 10/7/09, and proof of fax to IBM
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Thursday, February 25,2010 11:17:27 PM
Via fax: 845-491-3203

Stuart Moskowitz, Esq. K [l IEC
¢/o Secretary of the Corporation Andrew Bonzani

IBM

Corporate HQ

Armonk, NY '
RE: Shareholder Proposal of Peter Lindner, and SEC response and prior notice

Stuart:

] indicated my desire to work with IBM to refine this Shareholder Proposal that deals with
discrimination. You have only seen fit to fight me, rather than work with me.

You have indicated that I missed the filing deadline that ran for one month from October through
November 2009.

As I wrote you earlier: “It was ihcredible that IBM discriminated on the basis of age, but then also
against me on the basis of my being gay is a bit much. This is an issue that ought to go to the Shareholders
since the SEC specifically allows social issues such as discrimination to be addressed by proxy proposals.”

Now I’'m writing you again that your assertion that my other documents to you were confidential and not
relevant is false, and you are a lawyer writing to the SEC. I think writing a false statement to the SEC is a
federal crime. Please, by end of day today, Friday, February 26, 2010, send me all the documents you omitted
from the SEC filing which you felt were confidential, and highlight or otherwise redact inline the words which
you feel cannot be shown the SEC, and the reasons why. (I should be able to see what the words you object to

are in their context on the original page, with your reasons.)

Also, I wish to notify you that I'm requesting an Order to Show Cause, and wish to give you notice
right now of that, so that you can respond in Federal Court : I believe I have to tell you via FRCP 65(b).

Finally, you may (or may not) be aware that a federal judge is quite powerful. USDJ Sullivan is such
* ajudge on the Lindner v IBM, et al case, and he held me in possible contempt of court; look it up in Pacer™:

Number130 Oct 72009 06 cv 4751 USDJ Sullivan threatens contempt .pdf

' I was intimidated as a direct result of IBM’s violating 18 USC §1512 (b)(3), and consequently having

USDJ Sullivan also violate 18 USC §1512 (b)(3) when His Honor threatened me for 2 private communication to
a federal law enforcement officer about a possible federal crime. I won’t let USDJY Sullivan’s unlawful order
(which he now dropped, but the law violation still stands as a hindrance to my communication to the US
Marshal) nor IBM’s trivial requirement of meeting a 1 month window of opportunity, when you received full
notice both before and after that date, and did not respond, even though you monitor the SEC website.

Sincerely yours, . / /

Peter W. Lindner

*** FISMA & OMB Memorandum M-07-16 ***

* Attached for your viewing convenience.
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1USDS SDNY
UNITED STATES DISTRICT COURT {POCUMENT
SOUTHERN DISTRICT OF NEW YORK ELECTRONICALLY HLBD
DOC #: |
PETER W. LINDNER, DATE FILED: (0( - ( =
Plaintiff,
No. 06 Civ, 4751 (RIS)

-v- | ORDER

INTERNATIONAL BUSINESS MACHINES
CORP., ROBERT VANDERHEYDEN, HEATHER
CHRISTO HIGGINS, JOHN DOE #1, and JOHN
DOE #2,

Defendants.

RICHARD J. SULLIVAN, District Judge:

The Court has been forwarded a letter dated October 2, 2009, sent by Plaintiff to the
United States Marshals. The letter berates the Court in deeply personal terms, suggesting that
the undersigned should be impeached for being corrupt and for receiving bribes from Defendant
IBM. The letter is attached to this order.

By order dated September 2, 2009, the Court instructed Plaintiff that all litigants,
including pro se litigants, are oﬁligated to treat their adversaries and the Court with respect. This
order followed Plaintiff’s comparison of the Court to “disgraced President Nixon” and the Nazi
collaborators of Vichy France. Accordingly, Plaintiff IS HEREBY ORDERED to show cause
why he should not be sanctioned under 18 U.S.C. § 401 for accusing the Court of being corrupt
and accepting bribes, in direct contraventioh of the Court’s prior order. Plaintiff shall submit a

letter to the Court no later than Wednesday, October 14, at 5:00 p.m.
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The Court has also received a letter from Plaintiff dated October 2, 2009, requesting that
the Court order the United States Marshals to preserve security videotapes of the courthouse
from a day on which he was present. As the request lacks a basis in law or fact, it is DENIED.

Finally, Plaintiff is also advised that Defendants have now filed a motion for summary
judgment on the merits of this case. Pursuant to a briefing schedule set last month, Plaintiff’s
opposition is due October 19. Plaintiff is advised that should he fail to respond to Defendants’
motion for summary judgment in accordance with Rule 56(e)(2) of the Federal Rules of Civil
Procedure, the Court will accept as true all material facts that are supported by Defendants’
evidence. See Champion v. Artuz, 76 F.3d 483, 486 (2d Cir. 1996). Thus, Plaintiff must submit
evidence — by affidavit or otherwise — showing a genuine issue of material fact for trial. Should

Plaintiff fail to do so, summary judgment may be entered for the Defendants despite his failure

to respond.
SO ORDERED.
Dated: October 6, 2009

New York, New York

C 7. SULLIVAN
UNITED STATES DISTRICT JUDGE
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A copy of this order was e-mailed to:

Peter W. Lindner
*** FISMA & OMB Memorandum M-07-16 ¥
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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF NEW YORK 06 Civ. 4751 (RJS) (DFE)
This is not-an ECF Case

PETER W. LINDNER, PLAINTIFF BACKGROUND FOR

Plaintiff, PRO SE OFFICE AS REGARDING
ALLEGED WITNESS

-against- TAMPERING OR _DELAYING
C CATION TO US

INTERNATIONAL BUSINESS MACHINES JUDGE OF POSSIBLE
CORPORATION, ROBERT VANDERHEYDEN, COMMISSION OF OFFENSE
HEATHER CHRISTO HIGGINS, JOHN DOE #1, '

and JOHN DOE #2,

 Via fax#212-637-6131 and/or USPS
. Friday, October 2, 2009

To The Honorable US SDNY Marshal Joseph R. Guccione,

I wish to report a crime of 18 U.S.C. §1512 by IBM and by the Pro Se Office and I believe if you follow
it, you will see that it leads to USDJ Sullivan violating 18 U.S.C. §1512(b)(3).

In a discussion with Deputy US Marshal Paul Brunhuber this aflernoon, he was content 10 passively let
the videotapes overwrite and erase evidence. '

He wanted to know why they should be kept.

I don’t think I am required to say why, given that I cam claiming a felony done against me by the Pro Se
Office.

But in the interest of amity, and since you (unfortunately) like to share information with USDJ Sullivan,
1’1l give you the background. :

{ believe that USDJ Sullivan is corrupt, and has taken bribes from IBM, and that this is an impeachable

offense. Furthermore, I believe USDJ Sullivan instructed his clerks to contact the Pro Se Office to stop (the
“second action”) my complafat of witness tampering by IBM from going to SDNY'’s Chief Judge Preska. IBM
) on June 16, 2009 to give an order generated by Magistrate

had contacted all of my witnesses (the “frst action :
Judge Eaton, which 1 fee]l was done at IBM’s behest to USDJ Sullivan, who instructed MI Eaton to deny any

new subpoenas.

I further believe that this second action was done knowingly by USDJ Sullivan and/or his clerks, since
they are familiar with 18 U.S.C. §1512(b)(3). Whea I complained about it to the Pro Se Office, when it

happened twice, I was not aware of that law for delaying communication to a judge (the “second action™). I was
“first action”™).

only familiar with 18 U.S.C. §1512 where it applied to [BM tampering with my witnesses (the

Given that when I realized the “second action™ was a violation of law, not just protocol, I then tried to
fiad out who authorized Ms. Cavale to write the letter to me on my 2™ (of 4) submissions, and what happened
to my }* submission (I got the 1™ back by mail after I received the 2* submission back).
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So, it makes sense that USDJ Sullivan is trying to stop me from getting a subpoena for the Pro Se
Office’s clerks to find out who told them what to do in delaying my submission to Chief Judge Preska. By the
way, Chief Judge Preska’s chambers cleared in advance for me specifically to send to Her Honor my documents

prior to even the first submission.

Now, perhaps you don’t remember Richard Nixon, but he had a similar problem when there was an
investigation of Watergate, and his people were paying hush money, and Nixon was having the CIA tell the FBI
that it was a national security matter (that’s a crime), and Nixon ostensibly committed Misprision of Felony by
knowing that he could ask his people if they paid hush money or committed crimes, but decided not to ask them
<o the he would have deniability. Thus, SDNY District Executive Kirsch is squeamish about talking to me
about a felony done by his Pro Se Office: he is either part of the scheme, or doesn’t want to upset a powerful
in-office-for-life judge, or I’m just a pain in the neck (all three can be true).

So, at your discretion, you ¢an show this to USDJ Sullivan, who has ORDERed me (9/2/2009) not to
refer to him as disgraced President Nixon or as a collaborator with [BM, just as IBM was a collaborator with the

Nazis:

' The Court has now also received @ leer from Plaintiff requesting that the Court or
Defendants fumish him with a copy of Defendants® August 20, 2009, pre-motion letter, as be
cannot locgte it and thus cannot respond to it. The letter also berates the Court, implying that it
is “stupid ang corrupt and fazy” and likening it 1o both “disgraced President Nixon” and the Naﬁ.i
collaborators of Vichy France. The letter is antached o this order. |

Plaintiff is reminded that all litigants, including pro se litigants, are expected to conduct
themselves professionally and to treat the Coust and all other parties with respect. Thus, Plaiutiff
is advised that further ad hominem attacks may result in fines or dismissal of this action.

So, I’d appreciate if you didn’t show USDJ Sullivan this Jetter, but you can show it at the
impeachment hearing, if there is one. So, while in Court and in formal documents to the Cowrt, 1 will continue
to use phrases such as Your Honor and The Honorable, but in private conversation, of which I count this letter, 1
do not consider such a restriction to be worthy of a democracy, that is America. Let me remind you that people
wanted to impeach Earl Warren (1 think it was because he integrated the schools. Or more accurately, I think it
was because His Honor Chief Justice Warren integrated the schools.) Judges and Presidents can be and are
corrupt. 1 believe that USDJ Sullivan is corrupt. I believe His Honor USDJ Sullivan is corrupt and is covering
up, and forcing the Pro Se Office to do his bidding, since  believe it was Ms. Sobchak or her 2™ in command
who stated she reports to the Judges (as opposed to the SDNY Clerk). That was my clue that Ms. Sobchak was

carrying out the wishes of USDJ Sullivan in returning my 2™ submission and in hiding! and then returning my
1% submission. _

So, that’s what I feel is happenipg.

¥ [ say “hiding” since I called several places in the SDNY office to see if the document went to the wrong place. One of those places

s3id: “We don’t throw away anything.”
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But, wait, there’s more.?

I fee} that Magistrate Judge Katz is also corrupt. His Honor MJ Katz’s actions have been consistent with
that hypothesis. For instance, at 2 negotiation with American Express (Amex), M7 Katz held me to an oral

ent made in Court, but released Amex from an oral agreement made in Court in the same (half hour)
session — which cost me $20,000 to overturn. In other words, MJ Katz was wrong as well as having violated the

concept of equal justice.

Now, Marshal Guccione, if you don’t feel that IBM and Amex would bribe a judge in any country in the
world, then I'd say you were nafve. Both companies have been around the world for over 100 years, and both
do business in countries where corruption is rife. And some of those people making the corrupt deals arc
available for their expertise, which I feel is happening here in the US of A. :

{ calculated that the chances of me getting two corrupt judges in two different cases would indicate that
corraption is wide-spread here. And by “wide-spread”, [ calculate that 30% of judges have been corrupt in at
least one case for my unjucky roil of both MJ Katz and USDJ Sullivan, whom I labeled as corrupt. 1 do
statistics for a living, and that’s what I calculate. If you assume that only 5% of federal judges are ever corrupt,

&

then the chance of me getting two of them are % of 1%. Here's the math, with multiplication denoted by the x:
(5% x 5%) = (1/20x 1/20) = 1/400 = {1/4 of 1%.)

Of course, statistics don’t mean that they are corrupt. But Thave noted a chain of about 15-20 decisions
where the factor seemed biased, much as a referce for an away game may call fouls repeatedly on a team (I
don’t follow sports, so you know 1 must be desperate to usc a sports analogy). The referee is biased, but people
don’t care. USDI Sullivan is biased and people not only don’t care, but tell me not to mention it since it may be
a crime to accuse him of bias. Ihope and trust that is not true. '

Thus, I wish to report a crime, and [ wish it to be investigated thoroughly. 1know that Ms. Alison
Cavala wrote a letter to me returning my communication to Chief Judge Preska about the possible commission
of a federal offense. But we need to find out who told her to do that, and why, and who helped her. And if she
was instructed by Ms. Sobchak, then we need to see if Ms. Sobchak was asked by anyone else, since the mere

“attempt” is a crime.

I researched the US Marshal’s history, since my friend (a lawyer) claimed that you report 10 the
Executive Branch. I disagreed. I feel you also reportto the Judicial Branch, and that it was in tbe US Judiciary

Act of 1789 that says:

«Two plausible reasons help explain the passage of the sections pertaining to Marshals and Deputies
substantially as they were originally written by Ellsworth and Paterson. First, the need for some kind of
enforcement authority was widely recognized and generally accepted, even by the Anti-Federalists. It
would have made no sense to pass laws without provision for their enforcement.

The Judiciary Act assigned this task to the Mayshais. The language of the assignment was S0 broadly

written that few could find reason to challenge it. The Act instructed the marshal of each district o

execute throughout the District, all lawful precepts directed to him, and issued under the authority of the

United States.” To assist him in his duties, each Marshal was allowed to appoint Deputies and "to
command all necessary assistance in the execution of his Duty."™”

h_t_i_'g;//www,usmarshals-gov/histog/iudicigg/‘;udia_x‘_z act of 1789 6.hitm

2 astheyseyin TV. ' .
3
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It also says:

“The Marshals were empowered only to enforce court decisions and federal laws.”

So, that is why I feel you can enforce the federal law on witness tampering and on hindering communication to
2 US Judge ~ which I previously referred to as the “first action” and the “second action”, I feel that Mr.
Kirsch’s trying to have me kicked out of SDNY Courthouse is an extension of the “second action”, since I was
there on Friday, September 4, 2009 to file 2 formal complaint to the US Marshal after Deputy US Marshal Paul
Brunhuber did the preliminary investigation.

So as [ understand the US Judiciary Act of 1789, you can investigate violations of federal laws, which is
what has definitely happened in the 27 action: my communications to the Chief Judge Preska were attempted
to be delayed, and were in fact delayed. And you don’t need a Judge to tell you that. All you need is for the
witnesses to explain why they delayed it, and who instructed them. And finally, you can get my returned '
documents, and check them for DNA. Here’s how | unsuccessfully summed it up on August 21, 2009:

«And, if the Clerk’s office says no one called them (1 suspect that USDJ Sullivan’s office called them),
and that the cleck Ms. Cavale did that on her own, [ have saved the documents in a Ziploc bag, so you

can take DNA samples of the cells that fiake off finger tips 10 see Who else handled the documents. That
ought to put the fear of god into the clerks, and make them want to tell the truth. Right now, I suspect,

the clerks are protecting the Judge, since when I called the Pro Se Office this week and asked who they
report to, the woman (with a funny name) told me they report to the Judges, when in actuality, the Clerk
of the Court’s Office told me the Pro Se Office reports to the Clerk.”

P!éase give me the case number, whether or not you open / close this case. I'd like to be abie to refer to it by its
case and folder #. :

Date: "z ﬁwi

By:

i ”
Peter W. Lindner
Plaintiff, Pro Se

*FISMA & OMB Memorandum M-07-16 ***
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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION

DIVISION OF CORPORATION FINANCE
Washington, D.C. 20549

TELEFACSIMILE
TRANSMITTAL

February 22, 2010
PLEASE DELIVER THE FOLLOWING PAGE TO:

Peter W. Lindner W EISMA & OMB Memorandum M-07-16 ***
Stuart Moskowitz (I1BM) 845-491-3203

FROM: Michael Reedich, Division of Corporation Finance
Telephone Number: (202) 551-3279

I you do not receive all pages, please telephone the above number for assistance.

NOTE: THIS DOCUMENT MAY CONTAIN PRIVILEGED AND NONPUBLIC INFORMATION.
[T IS INTENDED ONLY FOR THE USE OF THE INBIVIDUAL OR ENYITY NAMED
ABOVE. AND OTHERS WHO SPECIFICALLY HAVE BEEN AUTHORIZED TO
RECEIVE IT. If you are not the intended recipient of this facsimile, or the agent
responsible for delivering it to the intended recipient, you hereby are notified that
any review, dissemination, distribution, or copying of this communication strictly is
prohibited. If you have received this communication in ervor, ploase notify ua
immediately by telephone and return the original to the above address by regular
postal service without making a copy. Thank you for your cooperation. '
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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
Y-S WASHINGTON, D.C. 20549-4561
DIViSION OF
CORPORATION FINANCE
February 22, 2010

Stuart S. Moskowitz
Senior Counsel
Corporate Law Department

International Business Machines Corporaﬁbn
One New Orchard Road, Mail Stop 329
Armonk, NY 10504

Re:  Intemational Business Machines Corporation
Incoming letter dated February 19, 2010

Dear Mr. Moskowitz:

This is in response to your letter dated February 19, 2010 concemning the
shareholder proposal submitted to IBM by Peter W. Lindner. Our response is attached to
the enclosed photocopy of your correspondence. By doing this, we avoid having to recite
or summarize the facts set forth in the correspondence. Copies of all of the
comrespondence also will be provided to the proponent.

Tn connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder

proposals.
Sincerely,
Heather L. Mapics
Senior Special Counsel
Enclosures

cc: Peter W. Lindner

*** FISMA & OMB Memorandum M-07-16 ***



