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Re The Boeing Company

Incoming letter dated December 21 2009

Dear Mr Lohr

This is in response to your letter dated December21 2009 and letter from

Gregory Vogeisperger received on December 24 2009 concerning the shareholder

proposals submitted to Boeing by Ray Chevedden John Chevedden and David Watt

We also have received letters on the proponents behalf dated December23 2009

December 242009 December 31 2009 January 2010 January 82010

January 18 2010 and January 25 2010 Our response is attached to the enclosed

photocopy of your correspondence By doing this we avoid having to recite or

summarize the facts set forth in the correspondence Copies of all of the correspondence

also will be provided to the proponents

In connection with this matter your attention is directed to the enclosure which

sets forth briefdiscussion of the Divisions informal procedures regarding shareholder

proposals

Enclosures

cc John Chevedden

Sincerely

Heather Maples

Senior Special Counsel

DIVISION OF
CORPORATION FiNANCE

FISMA 0MB Memorandum M-07-16



February 2010

Response of the Office of Chief Counsel

DivisiOn of Corporation Finance

Re The Boeing Company

Incoming letter dated December 21 2009

The first proposal relates to compensation The second proposal relates to special

meetings The third proposal relates to an independent board chairman

We are unable to concur in your view that Boeing may exclude the first proposal

under rule 14a-8c Accordingly we do not believe that Boeing may omit the first

proposal from its proxy materials in reliance on rule 14a-8c

We are unable to concur in your view that Boeing may exclude the second

proposal under rule 14a.-8c Accordingly we do not believe that Boeing may omit the

second proposal from its proxy materials in reliance on rule 14a-8c

We are unable to concur in your view that Boeing may exclude the third proposal

under rule 14a-8c Accordingly we do not believe that Boeing may omit the third

proposal from its proxy materials in reliance on rule 14a-8c

Sincerely

Jessica Kane

Attorney-Adviser



DIVISION OF CORPORATION FINANCEINFORM PROCEDURES REARDING SHAREHOLDER PROPOSALS

The Division of-Coiporation Finance believes that ts
responsibility with tespect tomatters arising under Rule 4a-8 CFR 240.1 4a-8 as with other matters under the proxyrules is to aid those who must comply with the rule by offering informal advice and suggestionsand to determine initially whether or not it may be appropriate in particular matter torecommend enforcement action to the Commission In connection with -a shareholder proposalunder Rule 14a-8 the Divisions staff considers the information furnished to it by the Companyin support of its intention to exclude the proposals from the Companys proxy materials aswellas any information furnished by the proponent or the proponents representative

Although Rule 14a-8k does not require any communications from shareholders to theCommissions staff the staff will always consider information concerning alleged violations ofthe Statutes administered by the Conunissio including argument as to whether or not activities
proposed to be taken would be violatiye of the statute-or rule involved The

receipt-by the staffof such information however should not be construed as changing the staffs informal
procedures and proxy review into formal or adversary proŁedure

It is important to note that the staffs and conunissions no-action responses toRule 14a-8j submissions reflect only informal views The determinations reached in these no-action letters do not and cannot adjudicate the merits of companys positiOn with respect to the
proposal Only court such as U.S District Court can decide whether company is obligatedto include shareholder proposals in its

proxy materials Accordingly discretionary
determination not to recommend or take Commission enforcement action does not precludeproponent or any shareholder of company from pursuing any rights he or she may have againstthe company in court should the management omit theproposal from the companys proxymaterial



JOHN CHEVEDDEN

HSMA 0MB Memorandum M-07-16

January 25 2010

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100F Street NE

Washington DC 20549

7Separate Rule 14a-8 Proposals

By John Chevedden Ray Chevedden and David Watt

The Boeing Company BA

Ladies and Gentlemen

This further responds to the December 21 2009 no action request Another way to summarize

the company argument is that purportedly if two shareholders cooperate with third

shareholder the two shareholders give up their rights as shareholders for rule 14a-8 purposes

Attached is David Watts letter stating that he always votes his Boeing stock and will so in 2010

This is in response to the company authority to vote claim

This is to request that the Securities and Exchange Commission allow these rule 14a-8 proposals

to stand and be voted upon in the 2010 proxy

Sincerely

vedde
cc Ray Chevedden

David Watt

Gregory Vogeisperger Gregory.C.Vogelspergerboeing corn
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JOHN CHEVEDDEN

FISMA 0MB Memorandum M-07-16

January 18 2010

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100 StrectNE

Washington DC 20549

Separate Rule 14a-8 Proposals

By John Chevedden Ray Chevedden and David Watt

The Boeing Company BA

Ladies and Gentlemen

This further responds to the December 21 2009 no action request Another way to summarize

the company argument is that purportedly if two shareholders cooperate with third shareholder

the two shareholders give up their rights as shareholders for rule 14a-8 purposes

Attached is Ray Cheveddens letter stating that the has not assigned 2010 voting power for

any of his stocks in response to the company authority to vote claim

This is to request that the Securities and Exchange Commission allow these rule 14a-8 proposals

to stand and be voted upon in the 2010 proxy

Sincerely

vedde
cc Ray Chevedden

David Walt

Gregory Vogeisperger Gregory C.Vogelspergerboeing.com
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JOHN CHEVEDDEN

FISMA 0MB Memorandum M-07-16

FISMA 0MB Memorandum M-07-16

January 2010

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission
100 Street NE
Washington DC 20549

5Separate Rule 14a-8 Proposals

By John Chevedden Ray Chevedden and David Watt
The Boeing Company BA

Ladies and Gentlemen

This further responds to the December 21 2009 no action request

In 2009 the company pointed its finger at such mismatched cases as
father submitted his own proposal and the proposal of his minor son
trustee submitted several proposals and then resubmitted these proposals as the proposals

of trusts which he controlled

Proposals were similar to subjects at issue in lawsuit

labor union publicly declared it would use shareholder proposals as pressure point in

labor negotiations

Attached are 2009 Staff Reply Letters in which the Division did not concur with the respective

companies on 19 rule 14a-8 proposals in regard to rule 14a-8c Nineteen times is circled

to indicate each of the proposals

This is to request that the Securities and Exchange Commission allow these rule 14a-8 proposals
to stand and be voted upon in the 2010 proxy

Sincerely

cc Ray Cheveclden

David Watt

Gregory Vogeisperger Gregory C.Vogelspergerboeing.corn



February 182009

Response of the Office of Chief Counsel
Ijyjsjo of Corporation Finance

Re The Boeing Company
Incoming letter dated December 192008

The first proposal recommends that the board take steps necessary to adopt
cumulative voting The second proposal relates to compensation The third proposal
relates to an independent lead director

We are un1e to concur in your view that Boeing may exclude the first proposal
under rule 14a-c9 Accordingly we do not believe that Boeing may omit the first

proposal from its proxy materials in reliance on rule 14a-8c

We are unable to concur in your view that Boeing may exclude the first proposal
under rule 14a-8çi2 Accordingly we do not believe that Boeing may omit the first

proposaj from its proxy materiajs in reliance on rule 14a-Si2

We are unable to concur in your view that Boeing may exclude the first proposalunder rule 14a-8i3 Accordingly we do not believe that Boeing may omit the first
proposal fromits

proxy materials in rólianee on rule 14a-8i3

We are unable to concur in your view that Boeing may exclude the first proposalunder rule 14a-8i6 Accordingly we do not believe that Boeing may omit the first

proposal from its proxy materials in reliance on rule 14a-8i6

We are unable to co ur in your view that Boeing may exclude the second
proposal under nile 14a-

Accordingly we do not believe that Boeing may omit thesecond proposal from its xy materials in reliance on rule l4a-8c

We are unable to concur in your view that Boeing mayexclude the third proposalunder rule l4a-8ccordingly we do not believe that Boeing may omitthe third
proposal from its proxy materials in reliauce.on rule l4a-8c

Sincerely

Jay Knight

Attorney-Adviser



February 262009

Response of the Office of Chief Counsel

Division of Cororatjon Finance

Re Bank ofAmerica Corporation

Incoming letter dated December 292008

The first proposal relates to Compensation The second proposal relates to

cumulative voting The third proposal relates to an independent lead director The fourth

proposal relates to special meetings

We are unable to concur in your view that Bank ofAmerica may exclude the first

proposal under rules 14a-8b and 4a-8f Accordingly we do not believe that Bank of
America may omit the first proposal from its proxy materials in reliance on rules 14a-8b
and 14a-8f

We are unable to co cur in your view that Bank of America may exclude the first

proposal under rule 14a- Accordingly we do not believe that Bank of America may
omit the first proposal from its proxy materials in reliance on rule 14a-Sc

We are unable to concur in your view that Bank of America may exclude the
second proposal under rules 14a-8b and 14a-8f Accordingly we do not believe that
Bank of America may omit the second proposal from its proxy materials in reliance on
rules 4a-8b and 4a-8f

We are unable to concur in our view that Bank of America may exclude the
second proposal under rule 14a- Accordingly we do not believe that Bank of
America may omit the second proposal from its proxy materials in reliance on
rule 14a-8c

On February 22009 we issued our response expressing our informal viesv that
Bank of Arnei-ica could exclude the third proposal from its proxy materials in reliance on
rule 14a-8i3 Accordingly we have not found it necessary to address the alternative
bases for omission of the third proposal upon which Bank of America relies

We are unable to concur in your view that Bank ofAmerica may exclude the
fourth proposal under rules 14a-8b and 4a-8f Accordingly we do not believe that
Bank of America may omit the fourth proposal from its proxy materials in reliance on
rules 14a-8b and 14a-8f



Bank ofAmerica Corporation

February 26 2009

Page of

We are unable to concur our view that Bank of Amen ca may exclude the
fourth proposal under rule 14a- Accordingly we do not believe that Bank of
America may omit the fourth proposal fi-om its proxy materials in reliance on
rule 14a8c

Sincerely

Carmen Moncada-Terry

Attorney-Adviser



March 2009

Response of the Office of Chief Counsel
Division of Corporation Finance

Re The Dow Chemical Company
Incoming letter dated January 2009

The first proposal relates to special meetings The second proposal relates to
cumulative voting The third proposal relates to compensation

We are unable to concur in your view that Dow may exclude the first proposal
under rule 14a-8b Accordingly we do not believe that Dow may omit the first

proposal from its proxymaterials in reliance on rule 14a-8b

We are unable to concur in your view that Dow may exclude the first proposal
under rule 14a-8c Accordingly we do not believe that Dow may omit the first

proposal from its proxy materials in reliance on rule l4a-
We are unable to concur in your view that Dow may exclude the second proposal

under rule 14a-8b Accordingly we do not believe that Dow mayomit the second
proposal fromits proxymaterials in reliance on rule 14a-8b

We are unable to concur in your view that Dow may exclude the second proposal
under rule 14a-8c Accordingly we do not believe that Dow may omit the second
proposal from its proxy materials inrelianceon rule l4a-

We are unable to concur in your view that Dow may exclude the Third proposal
under rule 14a-8b Accordingly we do not believe that Dow mayomit the third

proposal from its proxy materials in reliance on rule 14a-8b

We are unable to concur in your view that Dow may exclude the third proposal
under rule 14a-8c Accordingly we do not believe that Dow may omit the third

proposal from its proxy materials in reliance on rule l4a-

Sincerely

Cannen Moncada-Terry

Attorney-Adviser



February 232009

Response of the Office of Chief Counsel

Division of Corporation Finance

Re The McGraw-Hill Companies Inc

Incoming letter dated December 23 2008

The first proposal relates to director elections The second proposal relates to

simple majority voting

We are unable to concur in your view that McGraw Hill may exclude the first

proposal under rule 14a-8b Mcordingly we do not believe that McGraw Hill may
omit the first proposal from its proxymaterials in reliance on rule 14a-8b

We are unable to concur in your view that McGraw Hill may exclude the first

proposal under rule 14a-8c Accordingly we do not believe that McGraw Hill may
omit the first proposal from its proxy materials in reliance on rule l4a-

We are unable to concur -in your view that McGraw Hill may exclude the second

proposal under nile 14a-8b Accordingly we do not believe that McGraw Hill may
omit the second proposal from its proxy materials in reliance on rule 14a-8b

We are unable to concur in your view that McGraw Hill may exclude the second

proposal under rule 14a-8c Accordingly we do not believe that McGraw Hill may
omit the second proposal from its proxy materials in reliance on nile l4a-

Sincerely

Gregory Beffiston

Special Counsel



February 19 2009

Response of the Office of Chief Counsel

Division of Corporation Finance

Re Pfizer Inc

incoming letter dated December 19 2008

The first proposal relates to cumulative voting The second proposal relates to

special meetings

We are unable to concur in your view that Pfizer may exclude the first proposal
under rule 4a-8b. Accordingly we do not believe that Pfizer may omit the first

proposal from its proxy materials in reliance on rule 14a-8b

We are unable to concur in your view that Pfizer may exclude the first proposal
under rule 14a-8c Accordingly we do not believe that Pfizer may omit the first

proposal from its proxy materials in reliance on rule l4a4
We are unable to concur in your view that Pfizer may exclude the second proposal

under rule 14a-8b Accordingly we do not believe that Pfizer may omit the second

proposal from its proxy materials in reliance on rule 14a-8b

We are unable to concur in your view that Pfizer may exclude the second proposal
under rule 14a-8c Accordingly we do not believe that Pfizer may omit the second

proposal from its proxy materials in reliance on rule 14a-

Sincerely

amien MoncadaTerry

Attorney-Adviser



of letter

Response of the Office of Chief Counsel

Division of Corporation Finance

Re Sempra Energy

Incoming letter dated December 24 2008

The first proposal relates to compensation The second proposal relates to
reincorporation

We are unable to concur in your view that Sempra may exclude the first proposalunder rule 4a-8b Accordingly we do not believe that Sempra may omit the first

proposal from its proxy materials in reliance on rule 14a-Sb

We are unable to concur in your view that Sempra may exclude the first proposalunder rule 14a-8c Accordingly we do not believe that Sem ra may omit the first

proposal from its proxy materials in reliance on rule l4a

We are unable to concur in your view that Sempra may exclude the second
proposal under rule 4a-8b Accordingly we do not believe that Sempra may omit the
second

proposal from its proxy materials in reliance on rule 4a-8b

We are unable to concur in your view that Sempra may exclude the second
proposal under rule 4a-8c Accordingly we do not believe that pra may omit the
second proposal from its proxy materials in reliance on rule 4a-

Sincerely

Camien Moncada-Teny

Attorney-Adviser



February 262009

Response of the Office of Chief Cowisel
Djyjjon of Corporation Finance

Re Time Warner Inc

Incoming letter dated December29 2008

The first proposal relates to cumulative voting The second proposal relates to
special meetings The third proposal relates to reincorporation

We are unable to concur in your view that Time Warner may exclude the first
proposal under rule 4a-8b Accordingly we do not believe that Time Warner mayomit the first proposal from its proxy materials in reliance on rule 14a-8b

We are unable to concur in your view that Time Warner may exclude the first
proposal under rule 14a-8c Accordingly we do not believe that Time Warner mayomit the first proposal from its proxy materials in reliance on rule 14a-

We are unable to concur in your view that Time Warner may exclude the second
proposal under rule 14a-8b Accordingly we do not believe that Time Warner mayomit the second proposal from its proxy materials in reliance on rule 14a-8b

We are unable to concur in your view that Time Warner may exclude the second
proposal under rule 4a-8c Accordingly we do not believe that Time Warner mayomit the second proposal from its proxy materials in reliance on rule l4a-

On February 19 2O09 we issued our response expressing our infonnal view thatTime Warner could exclude the third proposal from its proxy materials in reliance on
rules 14a-.8b and 14a-8f Accordingly we have not found it necessary to address the
alternative bases for omission of the third proposal upon which Time Warner relies

Sincerely

Carmen Moncada-Terry

Attorney-Adviser



January 30 2009

Response of the Office of Chief Counsel

Division of Corporation Finance

Re Wyeth

Incoming letter dated December 172008

The first proposal relates to special meetings The second proposal relates to an
independent lead director

We are unable to concur in your view that Wyeth may exclude the first
proposal-

under rule l4a-8b Accordingly we do not believe Wyeth may omit the first proposalfrom its proxymaterials in reliance upon rule 14a-8b

We are unable to concur in your view that Wyeth may exclude the first proposal
under rule 14a-8c Accordingly we do not believe Wyeth may omit the first proposalfrom its proxy materials in reliance upon rule 14a-8

We are unable to concur in your view that Wyeth may exclude the second

proposal under rule 14a-8b Accordingly we do not believe Wyeth may omit the
second proposal from its proxy materials in reliance upon rule 14a-8b

We are unable to concur in your view that Wyeth may exclude the second
proposal under rule 14a-8c Accordingly we do not believe Wyeth may omit the
second proposal from its proxy materials in reliance upon rule 14a-8

Sincerely

Carmen MoncadaTeiry
Attorney-Adviser



JOHN CJIEVEDDEN

FISMA 0MB Memorandum M-07-16
FISMA 0MB Memorandum M-07-16

January 2010

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100 Street NE
Washington DC 20549

Separate Rule 14a-8 Proposals by John Chevedden RayT Chevedden and David Watt
The Boeing Company BA
Ladies and Gentlemen

The limited submittal letters of Ray Chevedden and David Watt give no authority to act on
these non-voting issues

anticipated in the company 2009 definitive proxy

uAny shareholder proposal submitted for consideration at next years annual meeting
but not submitted for inclusion in the Proxy Statement including shareholder
nominations for candidates for election as directors that is received by the Company
earlier than the close of business on Monday December 28 2009 or later than the
close of business on Wednesday January 27 2010 will not be considered filed on
timely basis with the Company under Rule 14a-4cl

The company falls to specii any transitional words in the limited letters of Ray Chevedden
and David Watt that supposedly lead to going beyond the authority to vote shares at an annual
meeting especially when there is absolutely no authority granted to vote any shares whatsoever

Attached is The Boeing Company February 182009 which is Boeings latest failure in regard
to Boeings long string of profuse rule 14a-8c claims Many of Boeings long-failed claims are
repeated now in December 2009 Boeing does not even acknowledge its strategy of repeating
old failed arguments and embellished urban legend incidents nor does it highlight any new
discovery on these old embellishments or cite any new regulations that could help it salvage its
old failed arguments

Boeing suggests that rule 4a8 proponents must first share passion for golfing or other
sport or

hobby to be eligible to cooperate in submitting shareholder proposals even if the they have
known each other decade or longer.

One insulting Boeing argument is that the Division could find it advantageous to reverse its

repeated rejection of Boeings rule 4a-8c arguments in order to reduce its workload and not
on the merits However the same objective can be accomplished by Boeing rescinding its annual
practice of submitting thick regurgitated no action

requests year after year on established rule
14a-8 proposal topics that receive majority and significant votes Boeing even bragged in its

annual proxy about the advances it has made in its corporate governance However Boeing
conveniently omitted the fact that some of these advances started as shareholder proposals



The company fails to specilr where the submittal letters ofDavid Watt and Ray Chevedden

supposedily go beyond the authority to vote shares at an annual meeting especially when

there is no authority granted to vote any shares whatsoever The company provides no evidence

or even vague scenario alluding to the undersigned ever voting shares for David Watt or Ray

Chevedden Even after Boeing assigned people to shadow the undersigned at numerous annual

meetings Plus the people from Boeing seem to outnumber the shareholders at its annual

meetings

expanded response is under preparation

Sincerely

4vedden

cc

Ray Chevedden

David Watt

Gregory Vogeisperger GregoryC.Vogelspergerboeing.com



February 182009

Response of the Office of Chief Counsel

Division of Corporation.Finanec

Re The Boeing Company

Incoming letter dated December 19 2008

The first proposal recommends that the board take steps necessary to adopt

cumulative voting The second proposal relates to compensation The third proposal

relates to an independent lead director

We are unable to concur in your view that Boeing may exclude the first proposal

under role 14a-8c Accordingly we do not believe that Boeing may omit theflrst

proposal from its proxy materials in reliance on rule 14a-8c

We are unable to concur in your view that Boeing may exclude the first proposal

under rule 14a-8i2 Accordingly we do not believe that Boeing may omit the first

proposal from its proxy materials in reliance on rule l4a-8i2

We are unable to concur in your view that Boeing may exclude the first proposal

under role 14a-8i3 AccordingLy we do not believe that Boeing may omit the first

proposal from its proxy materials in reliance on rule 14a-81X3

We are unable to concur in your view that Boeing may exclude the first proposal

under rule 14a-8i6 Accordingly we do not believe that Boeing may omit the first

proposal from its proxy materials in reliance on rule 14a-8i6

We are unable to concur in your view that Boeing may exclude the second

proposal under le 14a-8c Accordingly we do not believe that Boeing may omit the

second proposal from its proxy materials in reliance on rule i4a-8c

We are unable to concur in your view that Boeing may exclude the third proposal

under rule 14a-8c Accordingly we do not believe that Boeing may omit the third

propoal fromits proxy materials in reliance on rule 14a-8c

$incerely

Jay Knight

Attorney-Adviser



JOHN CHVEDDEN

ASMA 0MB Memorandum M-07-16

December 312009

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100 Street NE
Washington DC 20549

Separate Rule Wa-S Proposals by John Chevedden Ray Chevedden and David Watt

The Boeing Company BA

Ladies and Gentlemen

Attached is The Boeing Company February 182009 which is Boeings latest failure in regard

to Boeings long string of profuse rule 14a-8c claims Many of Boeings long-failed claims are

repeated now in December 2009 Boeing does not even acknowledge its strategy of repeating

old failed arguments and embellished urban legends nor does it highlight any new discovery on

these old embellishments or cite any new regulations that could help it salvage its old failed

arguments

Boeing suggests that rule 14a-8 proponents must first share passion for golfing or other sport or

hobby to be eligible to cooperate in submitting shareholder proposals

One interesting Boeing argument is that the Division might find it advantageous to reverse its

repeated rejection of Boeings rule 14a-8c arguments in order to reduce its workload However

the same objective can he accomplished by Boeing not submitting thick regurgitated no action

requests year after year on established rule 14a-8 proposal topics that receive significant and

majority votes Boeing has even bragged in its annual proxy about the improvements it has

made in its corporate governance However Boeing has conveniently omitted that some of these

improvements started as shareholder proposals

The company fails to speci1y where the submittal letters of David Watt and Ray Chevedden

supposedly go beyond the authority to vote shares at an annual meeting especially when

there is no authority granted to vote any shares whatsoever The company provides no evidence

or even vague scenario alluding to the undersigned ever voting shares for David Watt or Ray

Chevedden and Boeing has even assigned people to shadow the undersigned at numerous annual

meeting

An expanded response is under preparation



cc

Ray Chevedclen

David Watt

GTegoly Vogeisperger GTegory.C.VogeIspergerboeing.com



February 182009

Response of the Office of Chief Counsel

Division of Corporation.Finance

Re The Boeing Company

Incoming letter dated December 192008

The first proposal recommends that the board take steps necessary to adopt

cumulative voting The second proposal relates to compensation The third proposal

relates to an independent lead director

We are unable to concur in your view that Boeing may excludethe first proposal

under rule 14a-8c Accordingly we do not believe that Boeing may omit the first

proposal from its proxy materials in reliance on rule 14a-8c

We are unable to concur in your view that Boeing may exclude the first proposal

under rule l4a-8iX2 Accordingly we do not believe that Boeing may omit the first

proposal fromits proxy materials in reliance on rule 14a-8i2

We are unable to concur in your view that Boeing may exclude the first proposal

under rule 14a-8i3 Accordingly we do not believe that Boeing may omit the first

proposal fromits proxy materials in róliance On rule 14a-8i3

We are unable to concur in your view that Boeing may exclude the first proposal

under rule 14a-8i6 Accordingly we do not believe that Boeing may omit the first

proposal from its proxy materials in reliance on rule 14a-8i6

We are unable to concur in your view that Boeing may exclude the second

proposal under rule 14a-8c AcÆordingly wó do not believe that BOeing may omit the

second proposal from its proxy materials in reliance on rule 14a-8c

We are unable to concur in your view that Boeing may exclude the third proposal

under rule 14a-8c Accordingly we do not believe thatBoeing may omit the third

proposal from its proxy materials in reliance on rule 14a-8c

Sincerely

Jayxnight

Attorney-Adviser



JOHN CHEVEDDEN

FISMA 0MB Memorandum M-07-16

December 24 2009

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100 Street NE

Washington DC 20549

Separate Rule 14a-8 Proposals by John Chevedden Ray Chevedden aid David Watt

The Boeing Company BA

Ladies and Gentlemen

There are now two company email messages blaming the proponents for the company failure to

forward any copy whatsoever of its December 21 2009 blanket no action requests to two

proponents

it would seem to be common sense that when company makes personal accusations that two

long-term proponents of rule 14a-8 proposals to the company are not who they said they are

proponents that such outrageous personal accusations should at least be forwarded to each

proponent

An expanded response is under preparation

Sincerely

Ray Chevedden

David Watt

Gregory Vogeisperger Gregory.C.Vogelspergerboeing.com



JOHN CITE VEDDEN

FISMA 0MB Memorandum M0716 FISMA 0MB Memorandum M-07-16

December 23 2009

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

lOOFStreetNE

Washington DC 20549

Separate Rule 14a-8 Proposals by John Chevedden Ray Chevedden and David Watt
The Boeing Company BA

Ladies and Jentlemen

The Boeing Company just violated rule 14a-8 because it failed to forward any copy whatsoever

of its December 21 2009 blanket no action request to the proponents Ray Chevedden and

David Watt This is compounded by the fact that the company is unlikely to do anything until

January 42010

This violation would be consistent with the company presuming in advance that the Staff will

grant its blanket no action request

An expanded response is under preparation

Sincerely

cc

Ray Chevedden

David Watt

Gregory Vogeisperger Gregory.C.Vogelspergerboeing.com



From Vogelsperger Gregory

Sent Thursday December 24 2009 1229 AM

To shareholderproposals

Cc FISMA 0MB Memorandum MO7-16

Subject RE Separate Rule 4a-8 Proposals by John Chevedden Ray T.Chevedden and David Watt The Boeing
Company BA

The proposals nominally submitted by Mr Watt and Mr Ray Chevedden direct that all correspondence in respect of their

proposals be directed to Mr Chevedden via email As Boeing experienced technical difficulties delivering its no-action request
letter to the Staff via email and instead delivered hard copy Boeing sent copy of the letter to Mr Chevedden via overnight mail
on Dec 22 in compliance with Staff guidance encouraging use of same medium with Staff and proponent with follow-up by
email on Dec at Mr Cheveddens request as courtesy to the proponents

We would be happy in the future to direct all correspondence directly to Mr Watt and Mr Ray Chevedden instead of Mr John

Chevedden if that is what they or the Staff would prefer Regards

Greg

Gregory Vogetaperger

Chief Counsel Securities Finance Governance

The Boetng Company

312 544-2832

gregory.c.vogspergerboeing.cem

From FISMA 0MB Memorandum M-07-16

Sent Wednesday December 23 2009 1044 PM
To shareholderproposals@sec.gov

Cc Vogelsperger Gregory

Subject Separate Rule 14a-8 Proposals by John Chevedden Ray T.Chevedden and David Watt The Boeing Company BA

Ladies and Gentlemen

Please see the attached response letter to the blanket company no action request

Sincerely

John Chevedden

cc Ray Chevedden

David Watt

12/28/2009



Michael Lchr The Booin9 Company

Vice President 100 Riverside MG 5005-1001

AsSiStant General Counsel Chicago IL 60606-1596

arid Corporate Secretary

December 21 2009

GE7A BY EMAIL
U.S Securities and Exchange Commission

Division of Corporation Finance

Office of Chief Counsel

100 Street N.E

Washington D.C 20549

shareho1derproposalssec.gov

Re Shareholder Proposal Concerning Shareholder Special Meetings

Submitted by John Chevedden for Inclusion in The Boeing

Company 2010 Proxy Statement

Dear Sir or Madam

On October 30 2009 The Boeing Company Boeing the

Comnany we or us received shareholder proposal from lobn Chevedden

the Proponent for inclusion in the proxy statement to be distributed to the

Companys shareholders in connection with its 2010 Annual Meeting the 2Q
Proxy Statement On November 13 2009 the Company received revised proposal

the Proposal that is substantially similar to the proposal received on October 30

2009 The original proposal and the Proposal are attached to this letter as Exhibit

This letter serves to inform you that we intend to omit the Proposal

from the 2010 Proxy Statement and form of proxy the 2010 Proxy Materials In

Parts and II below we have set forth the reasons that we believe Boeing may omit

the Proposal from the 2010 Proxy Materials on substantive grounds under the

provisions set fbrth in Rule 14a8i under the Securities Exchange Act of 1934 as

amended the çt We hereby request that the staff of the Division of Corporation

Finance the Staff confirm that it will not recommend any enforcement action to the

Securities and Exchange Commission the Commission if in reliance on certain

provisions
of Rule 4a-8 Boeing excludes the Proposal from its 2010 Proxy

Materials In addition to the substantive grounds set forth in this letter we believe

Boeing also may omit the Proposal from the 2010 Proxy Materials pursuant to Rule

14a-8c On December 21 2009 Boeing submitted separate letter requesting that

the Staff eonthm that it will nt recommend any enforcement action to the



CommissionifBoeing excludes the Proposal from its 2010 Proxy Materials in reliance

on Rule 14a-8c

In accordance with Section of Staff Legal Bulletin No 141 Nov
2008 this letter and the Proposal are being emailed to the Commission at

shareholderproposals@sec.gov As result the Company is not enclosing six

copies as is ordinarily required by Rule 14a-8j The Company presently intends to

file its definitive 2010 Proxy Materials on March 122010 or as soon as possible

thereafter Accordingly pursuant to Rule l4a-8j this letter is being submitted not

less than 80 calendar days before the Company will file its definitive 2010 Proxy

Statement with the Commission

sarvs
Also in accordance with Rule 14a..8j we are simultaneously

forwarding copy of this letter with copies of all enclosures to the Proponent as

notice to the Proponent of the Companys intention to omit the Proposal from the 2010

Proxy Materials Please fax any response by the Staff to this letter to my attention at

312 544-2829 We hereby agree to promptly forward the Proponent any Staff

response to this no-action request that the Stafltransmits to us by facsimile copy of

additional correspondence with the Proponent relating to the Propos4 since the date

the Proposal was submitted to the Company is attached to this letter as Exhibit

tHE PROPOSAL

The Proposal relates to special shareholder meetings and states in

relevant part

Resolved Shareowners ask our board to take the steps

necessary to amend our bylaws and each applicable

governing document to give holders of 10% of our

outstanding common stock or the lowest percentage

allowed by law above 10% the power to call special

shareowner meeting This includes multiple shareowners

combining their holdings to equal the 10%-of-outstanding--

common threshold This includes that such bylaw and/or

charter text will not have any exception or exclusion

conditions to the fri/es extent permitted by state law that

apply only to shareowners but not to management azzd/or

the board

BASES FOR EXCLUSION

BOEING MAY EXCLUDE THE PROPOSAL FROM THE 2010

PROXY MATERIALS PURSUANT TO RULE 14A-9 BECAUSE THE
PROPOSAL IS IMPERMISSIBLY VAGUE AND INDEFINITE SO AS

TO BE INHERENTLY MISLEADING



Rule 14a-8i3 permits company to exclude shareholder proposal

ifthe proposal or supporting statement is contrary to any of the Commissions proxy

rules including Rule 14a-9 which prohibits materially false or misleading statements

in proxy soliciting materials In recent years the Commission has clarified the

grounds for exclusion under Rule 14a-Si3 and noted that proposals may be

excluded where

the resolution contained in the proposal is so

inherently vague or indefinite that neither the

stockholders voting on the proposal nor the

company in implementing the proposal if adopted

SOEZAS would be able to determine with any reasonable

certainty exactly what actions or measures the

proposal requiresthis objection also may be

appropriate where the proposal and the supporting

statement when read together have the same result

The company demonstrates objectively that factual

statement is materially false or misleading

See the Division of Corporation Finance Staff Legal BuiletinNo 143 Sept 14

2004 Legal Bulletin 143

The Staff has frequently allowed for the exclusion of proposal that is

susceptible to multiple meanings as vague and indefinite because it would be subject

to differing interpretation both by shareholders voting on the proposal and the

Companys board in implementing the proposal ifadopted with the result that any

action ultimately taken by the Company could be significantly different from the

action envisioned by shareholders voting on the proposal Fuquc Industries Inc

Mar 12 1992 xon Corporation Jan 29 1992 Philadelphia Electric Company

Jul 30 1992 More recently in General Electric Company Jan 26 2009

General Electric proposal which was nearly identical to the first and third

sentences of the Proposal was found excludable by the Staff as vague and indefinite

The Proposal is Impermissibly Vague and Indefinite so as to Be

Inherently Misleading Because It is Subject to Multiple

Interpretations Regarding Who May Call Special Meeting

Pursuant to the Terms of the Proposal

The Proposal is inipennissibly vague and indefinite so as to be

inherently misleading because the Proposal is sulject to multiple interpretations

regarding shareholders ability to aggregate their holdings and as consequence who

may call special meeting pursuant to the terms of the Proposal The second sentence

of the Proposal indicates that the Proposal includes multiple shareowners combining

their holdings to equal the i0%-of-outstanding-common threshold Any attempt to

comprehend what constitutes shareowners combining their holdings to equal the



lO%-of-outstanding-common.threshold results in multiple potential interpretations

For example

Interpretation To combine their holdings for purposes of calling

special meeting shareholders holding 10% of the Companys

common stock in the aggregate need only informally agree to

aggregate their holdings for the purpose of calling such special

meeting

InterpretatIon To combine their holdings for purposes of calling

special meeting shareholders holding l0%of the Companys

common stock in the aggregate must form group under Section

13d of the Act and the rules and regulations relating thereto

referred to collectively as Rule l3d and make all necessary

filings thereunder

Other interpretations may also be possible The multiplicity of

different interpretations makes it obvious however that shareholders voting on the

Proposal will have no clear idea as to what they are being asked to approve The

differences among these interpretations are likely to be significant to shareholder

considering how to vote on the Proposal

Rule 13d-3 under the Act provides that group may be formed

two or more persons agree to act together for the purpose of acquiring

holding voting or disposing of equity securities of an issuer The Proposal refers to

multiple shareholders combining their holdings It is not clear whether this aspect

of the Proposal relates to acts constituting Rule l3d aggregation of ownership or

something else

By forming group under Rule 13d as required under Interpretation

shareholders must make certain disclosures under Section 13 and Section 16 and

assume certain incremental liabilities with respect to the group shareholder

considering how to vote on the Proposal could reasonably value process whereby

individuals must produce information and assume potential liability before being

afforded the discretion to place matter before the Companys shareholders

Arguably such process is more likely to yield shareholder groups with long-term

interests in the Company

In contrast shareholders considering how to vote on the Proposal may

find the Proposal less desirable if it allowed multiple shareholders collectively call

special meeting by aggregating theirholdings informally for the purpose of calling

such special meeting as is allowed under Interpretation Such process could

reasonably be perceived to be more likely to yield collections of individuals who

propose Company action that focuses only on short-term gain at the expense of the

long-term interests of the Company and its shareholders Accordingly while

shareholders may support the general concept of the right of shareholders holding at

least 10% of the Companys outstanding common stock to call special meeting



shareholders may reasonably require that such shareholders first enter into group

under Rule 3d before being afforded this important right Given the ambiguities in

the wording of the Proposal shareholders would not be certain as to which

interpretation of the Proposal they would be voting to approve

Like the excludable proposal in General Electric the multiple

interpretations of the Proposal preclude shareholders from knowing with any certainty

significant attributes of the Proposal Just as it was unclear whether the proposal in

General Electric applied to management and/or the board of the company in addition

to shareholders it is unclear whether the Proposal requires the formation of group by

shareholders before they may collectively call special meeting Consistent with Staff

SOSFAS precedent the Proposal should be excludable because the Companys shareholders

cannot be expected to make an informed decision on the merits of the Proposal if they

are unable to detennine with any reasonable certainty exactly what actions or

measures the proposal requires See Legal Bulletin 14B see also Boeing Corp Feb

102004 Capital One Financial Corp Feb 2003 excluding proposal under

Rule 14a-8iX3 where the company believed that its shareholders would not know

with any certainty what they are voting either for or against

The SEC has acknowledged the importance of precisely specifying

standards and guidelines relating to the aggregation of ownership interests for

purposes of collective shareholder action See SEC Release No 33-9046 File No S7-

10-09 June 10 2009 proxy access proposal mandates proof of beneficial ownership

by shareholders on Schedule 14N As described above the Proposal provides no

insight into how the 10% threshold would be established Given the lack of guidance

by the Proposal the Company would not be able to determine with any reasonable

certainty exactly what actions or measures would be required to implement the

Proposal if adopted Consequently the Proposal should be excludable as vague and

indefinite

For these reasons we believe the Proposal is iinpermissibly vague and

indefinite and may be excluded pursuant to Rule 14a-8i3 under the Act

The Proposal Is ImpernilssiblyVague and Indefinite so as to Be

Inherently Misleading Because It is Internally inconsistent

The Proposal may be subject to differing interpretation both by

shareholders voting on the proposal and the Companys board in implementing the

proposal because it is internally inconsistent The operative language in the Proposal

consists of two sentences The first sentence requests that the Companys board of

directors take the steps necessary to amend our bylaws and each applicable governing

document to give holders of 10% of our outstanding common stock or the lowest

percentage allowed by law above 10% the power to call special shareowner

meetings.. The third sentence requires further that such bylaw and/or charter text

will not have any exception or exclusion conditions to the fullest extent permitted by

state law that apply only to shareowners The by-law or charter text requested in the

fIrst sentence of the Proposal on its face includes an exclusion condition in that it



explicitly excludes holders of less than 10% of the Companys outstanding common

stock from having the ability to call special meeting of stockholders Thus the by
law or charter text requested in the first sentence of the Proposal is inconsistent with

the requirements of the text requested in the third sentence of the Proposal and

accordingly neither the Company nor its stockholders know what is required

The Staff previously has recognized that when such internal

inconsistencies exist within the resolution clause of proposal the proposal is

rendered vague and indefinite and may be excluded under Rule 14a-8iX3 For

example in Verizon Communications Inc Feb 21 2008 the resolution clause of the

proposal included specific requirement in the form of maximum limit on the size

SOSiVO of compensation awards and general requirement in the form of method for

calculating the size of such compensation awards However when the two

requirements proved to be inconsistent with each other because the method of

calculation resulted in awards exceeding the maximum limit the Staff concurred with

the exclusion of the proposal under Rule 14a-8iX3 See also Boeing Co Feb 18

1998 concurring with the exclusion of proposal as vague and ambiguous because

the specific limitations in the proposal on the number and identity of directors serving

multiple-year terms were inconsistent with the
process

it provided for stockholders to

elect directors to multiple-year terms Similarly the resolution clause of the Proposal

includes the specific requirement that only stockholders holding 10% of the

Companys shares have the ability to call special meeting which conflicts with the

Proposals general requirement that there be no exception or exclusion conditions In

fact the Proposal promises to create more confusion for stockholders than the Verizon

compensation proposal because the inconsistency is patent and does not require any

hypothetical calculations

Consistent with Staff ptecedent the Companys stockholders cannot be

expected to inalce an informed decision on the merits of the Proposal ifthey are unable

to determine with any reasonable certainty exactly what actions or measures the

proposal requires SLB l4B See also Boeing Corp Feb 10 2004 Capital One

Financial Corp Feb 2003 excluding proposal under Rule 14a-8i3 where the

company believed that its stockholders would not know with any certainty what

they are voting either for or against Here the operative language of the Proposal is

self-contradictory Moreover neither the Companys stockholders nor its board would

be able to determine with any certainty what actions the Company would be required

to take in order to comply with the Proposal Accordingly we believe that as result

of the vague and indefinite nature of the Proposal the Proposal is impermissibly

misleading and thus excludable in its entirety under Rule 14a-8i3

Moreover the Staff has found excludable certain shareholder proposals

requesting amendments to companys bylaws or other governing documents that

would permit shareholders to call special meetings where the text of the proposal

called for no restriction on the shareholder right to call special meeting compared to

the staxidard allowed by applicable law on calling special meeting the NQ
Restriction Proposals See e.g CVS Caremark Corp avail Feb 21 2008



Sc/i ering-Plough Gnp Feb 222008 iFMorgan Chase Co Jan 31 2008

Safeway Inc Jan 312008 mite Warner Inc Jan 31 2008 Bristol-Myers Squibb

Co Jan 30 2008 In several of these no-action letters companies argued that the

no restriction language was not clear See Schering-Plough Corp Feb 22 2008

permitting exclusion where the company argued that the no restriction language left

unclear whether the proposal would give the board of directors the discretion to apply

reasonable standards or procedures for determining whether or when to call special

meeting in response to shareholders request Time Warner inc Jan 31 2008

permitting exclusion where the company argued that the no restriction language left

unclear whether the intent was to among other things prohibit restrictions on the

subject matter cr timing of shareholder-requested special meetings
SSEfiVC

The Proposal received by the Company requires that there not be any

exception or exclusion conditions applying only to shareholders and not also to the

Companys management and/or board of directors Under the Companys By-Laws

there are certain reasonable procedural conditions for the calling of special meetings

that by their very nature do not apply to the board The Proposal is very similar to

the No Restriction Proposals in that it does not provide any guidance to shareholders

or the board as to what restrictions or exception or exclusion conditions are intended

to apply equally to the two groups Specifically it is not clear whether the reference

in the Proposal to exception or exclusion conditions is intended to include

restrictions on topics that can be introduced by shareholders at special meetings

procedural restrictions as to the process for shareholders to call special meetings or

both

For example the Companys By-Laws in Article Section require

the Company to call special meeting of shareholders at the request of owners of 25%

or more of the Companys outstanding shares The Proposal could be read to require

simply that the applicable threshold be lowered from 25% to 10% However because

the Proposal appears to require equal application of all exceptions or exclusion

conditions to both shareholders as well as management and/or the board the Proposal

could also reasonably be read to require that the shareholders be entitled to call special

meetings directly without submitting request to the Company as that requirement is

for obvious reasons inapplicable to the board and management Under this

interpretation other provisions of the By-Laws relating to notices of meetings would

also be required to be modified in order to accommodate the possibility of special

meeting being called directly by shareholders

In addition the Companys By-Laws in Article Section 11.1B

require that shareholders calling special meeting for director elections comply with

certain shareholder notice requirements and provide the Company with certain

information including whether the shareholder is shareholder of record at the

time of notice and iientitled to vote at the special meeting One interpretation
of the

Proposal is that these requirements constitute impennissible exception or exclusion

conditions because the board and management acting in their capanity as such need

not provide similar information to the Company Alternatively the Proposal could be



read to allow procedural requirements to remain in place as they do not except or

exclude any matters for which shareholders could call special meeting The Proposal

does not provide guidance with respect to whether these types of provisions are or are

not permitted or how the Company should address these types of provisions

For the foregoing reasons the Company could not be certain of how to

implement the Proposai in accordance with its terms lilt were passed For the same

reasons shareholders voting on the Proposal could not be reasonably certain of the

actions or measures it requires Even shareholder who generally supports O%

threshold for calling special meeting may not support such provision if it is subject

to no defined process or procedural safeguards and the Proposal provides such

SSE7iVC shareholders no basis to determine its appropriate interpretive scope in order to make

an informed voting decision

As the United States District Court for the Southern District of New

York has stated in interpreting the predecessor to Rule 4a-8i3 are

entitled to know precisely the breadth of the proposal on which they are asked to

vote The New York City Employees Ret Sys Brunswick Corp 789 Supp 144

146 S.D.N.Y. 1992 see also Intl Bus Machines Corp Feb 22005 By the sheer

variance ofhow one interprets the Proposal the stockholders of the Company simply

cannot know precisely the breadth of the proposal on which they are asked to vote

For these reasons we believe the Proposal is impermissibly vague and

indefinite and maybe excluded pursuant to Rule 14a-8iX3 under the Act

BOEING MAY EXCLUDE TEE PROPOSAL FROM TIlE 2010 PROXY

MATERIALS PURSUANT TO RULES 14A-8I2 AND 14A-8I6
BECAUSE IT WOULD CAUSE BOEING TO VIOLATE STATE LAW
AND BOEING LACKS THE POWER TO IMPLEMENT TEE

PROPOSAL

The Proposal May Be Omitted Because It Would If Implemented

Cause the Company to Violate Delaware Law

Rule l4a-8i2 permits company to exclude shareholder proposal

if implementation of the proposal would cause it to violate any state federal or foreign

law to which it is subject The Company is incorporated under the laws of the State of

Delaware For the reasons set forth below and in the legal opinion regarding Delaware

law from Richards Layton Finger PA attached to this letter as Exhibit the

Delaware Law Opinion the Company believes that the Proposal is excludable

under Rule 14a-Si2 because if implemented the Proposal would cause the

Company to violae the DGCL The Proposal violates the DCCL because it requests

that any exception or exclusion condition applied to the ability of stockholders to call

special meeting also be applied to management and/or the board The Staff has

previously found that nearly identical proposal was excludable on these grounds

See Marathon Oil Corporation Feb 2009 concurring with the exclusion of



special meeting proposal as violation of state law where the proposal may be read to

limit the directors right to call special meetings

The Proposal requests that any exception or exclusion conditions

should apply equally to shareholders and management and/or the board One

exception or exclusion condition that clearly applies to shareholders by virtue of it

being provided in the first sentence of the Proposal is that shareholders must own

10% or more of the Companys outstanding common stock in order to call special

meeting As result the Proposal could have the effect of requiring directors to hold

at least 10% of the Companys outstanding common stock in order to call special

meeting of shareholders As explained below the implementation of this Proposal

SOSYJYS would violate the DCCL This conclusion is supported by the Delaware Law Opinion

As noted in the Delaware Law Opinion Section 211d of the DCCL
vests the board of directors of Delaware corporation with the power to call special

meetings but gives the corporation the authority through its certificate of

incorporation or bylaws to give other parties the right to call special meetings The

Proposal seeks to restrict the boards power to call special meetings which cannot be

lawfully implemented through the Companys By-Laws Section 141a of the DCCL

expressly provides that if there is to be any deviation from the general mandate that

the board of directors manage the business and affairs of the corporation such

deviation must be provided in the DCCL or companys certificate of incorporation

The Companys Certificate of Incorporation does not provide for any limitations on

the boards power to call special meetings and unlike other provisions of the DCCL
that allow boards statutory authority to be modified through the bylaws Section

211d does not provide that the boards power to call special meetings may be

modified through the bylaws See Del 211d Further as discussed in the

Delaware Law Opinion the phrase except as otherwise provided in this chapter set

forth in Section 141a the DGCLJ does not include bylaws adopted pursuant to

Section 109b of the that could disable the board entirely from exercising its

statutory power long line of Delaware case law discusses the implicit distinction

found in Section 141 of the DCCL between the roles of stockholders and directors In

Aronson Lewis the Delaware Supreme Court stated cardinal precept of the

is that directors rather than shareholders manage the business and affairs of

the corporation Aronson Lewis 473 A.2d 805 Del 1984 See also McMullin

it Beran 765 A.2d 910916 Del 2000 Ouickturn Desian Sits Inc it Shapiro 721

A.2d 1281 1291 Del 1998 Thus the Proposal which seeks to amend the

Companys By-Laws to include provision conditioning the boards power to call

special meetings on the directors ownership of at least 10% of the outstanding

common stock would if implemented violate the DCCL

Because the Proposal seeks to modify or eliminate core power of

the board the Proposal may not be implemented through the Companys Certificate of

Incorporation Section 102b1 of the DCCL provides that certificate of

incorporation may not contain any provisions contrary to the laws of the State of

Delaware As fUrther explained in the Delaware Law Opinion any provision adopted



pursuant to Section 102b1 that is contrary to Delaware law would be invalid See

Sterlingv Mayflower Hotel Corp 93 A.2d 107 118 Del 1952 Recently in Jones

Avnarel Groui Inc Maxwell Shoe Co the Court suggested that certain statutory

rights involving core director duties may not be modified or eliminated through

certificate of incorporation See 883 Aid 837 Del Ch 2004 In this case the Court

indicated that certain powers vested in the board particularly those touching upon tbe

directors discharge of their fiduciary duties are fundamental to the proper functioning

of the corporation and therefore cannot be modified or eliminated Id at 852

As discussed in the Delaware Law Opinion the boards statutory power

to call special meeting without limitation or restriction under Section 211d of theEVI DGCL is core power reserved to the board The Delaware Law Opinion states that

consequently any provision of certificate of incorporation purporting to infringe

upon that fundamental power other than an ordinary process-based limitation would

be invalid While certificate of incorporation and/or bylaws may expand the ability

of directors or other persons to call special meetings certificate of incorporation

and/or bylaws may not limit the express power of the board of directors to call special

meetings in the manmier proposed in the Proposal

Finally as the Delaware Law Opinion notes

the savings clause that purports to limit the mandates

of the Proposal to the fullest extent pennitted by state

law does not resolve this conflict with Delaware law

On its face such language addresses the extent to which

the requested bylaw and/or charter text will not have

any exception or exclusion conditions i.e there will

be no exception or exclusion conditions not required by

state law The language does not limit the exception

and exclusion conditions that would apply to

management and/or the board and were it to do so the

enlire third sentence of the Proposal would be nullity

The savings clause would not resolve the conifict

between the provision contemplated by the Proposal and

the dictates of the General Corporation Law Section

211d read together with Sections 102bl and

109b allows for no limitations on the boards power to

call special meeting other than ordinary process-

oriented limitations thus there is no extent to which

the restriction on that power contemplated by the

Proposal would otherwise be permitted by state law

The savings clause would do little more than

acknowledge that the Proposal if implemented would

be invalid under Delaware law

Accordingly for the reasons set forth above and as supported by the Delaware Law

Opinion the Company believes the Proposal is excludable pursuant to Rule 14a-

10



8i2 because implementation of the Proposal would cause the Company to violate

applicable state law

The Proposal May Be Omitted Because the Company Lacks the

Power To Linpiement It

The Proposal may also be omitted from the 2010 Proxy Materials

pursuant to Rule 14a-8i6 because the Company lacks the authority to implement it

As described more fally in the Delaware Law Opinion and in Part hA above the

Proposal cannot be implemented without violating Delaware law and accordingly the

Company lacks the power and authority to implement the Proposal The Staff has

consistently stated that if implementing shareholder proposal would result in the

violation of law the proposal may be excluded pursuant to Rule 14a-8i6 as beyond

the power and authority of company See e.g Burlington Resources Inc Feb

2003 Xerox Corp Feb 23 2004 Based on the foregoing the Company lacks the

power and legal authority to implement the Proposal and thus the Proposal may be

excluded under Rule 14a-8i6

11



For the foregoing reasons we believe the Proposal in its entirety may

be omitted from the 2010 Proxy Materials and respectfully request that the Staff

conIlnn that it will not recommend any enforcement action if the Proposal is excluded

Should you have any questions regarding any aspect of this matter or

require any additional information please call me at 312 544-2802

Very truly yours

Michael Lohr

Corporate Secretary

Enclosures

cc John Chevedden

12
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JOHN CHEVEDDEN

FISMA 0MB Memorandum M-07-16

Mr James McNerney

Chairman

The l3oeing Company BA L/P1 13

100 Riverside

Chicago IL 60606

Rule 14a-8 Proposal

Dear Mr MeNerney

This Rule 14a-8 proposal is respectfttlly submitted in support of the long-term performance of

our company This proposal is submitted for the next annual shareholder meeting Rule 14a-8

requirements are intended to be met including the continuous ownership of the required stock

value until after the date of the respective shareholder meeting and presentation
of the proposal

at the annual meeting This submitted format with the shareholder-supplied emphasis is

intended to be used for definitive proxy publication

In the interest of company cost savings and improving the efficiency of the rule 14a-8 process

please communicate via email to FISMA 0MB Memorandum M-07-16

Your consideration and the consideration of the Board of Directors is appreciated in support of

the long-term performance of our company Please acknowledge receipt of this proposal

promptly by email to FISMA 0MB Memorandum M-07-16

Sincerely

Ocii32r.7
fohn Chevedden Date

cc Michael Lohr Michael.F.Lohrboeing.com

Corporate Secretary

PH 312-544-2802

PH 312-544-2000

FX 312-544-2829



Rule 14a-8 Proposal October 30 2009 November 13 2009

to be assigned by the company Special Shareowner Meetings

RESOLVED Shareowners ask our board to take the steps necessary to amend our bylaws and

each applicable governing document to give holders of 10% of our outstanding common stock or

the lowest percentage allowed by law above 10% the power to call special shareowner meeting

This includes multiple shareowners combining their holdings to equal the 10%-of-outstanding-

common threshold This includes that such bylaw and/or charter text will not have any exception

or exclusion conditions to the fullest extent permitted by state law that apply only to

shareowners but not to management andlor the board

special meeting allows shareowners to vote on important matters such as electing new

directors that can arise between annual meetings If shareowners cannot call special meeting

investor returns may suffer Shareowners should have the ability to call special meeting when

matter merits prompt attention This proposal does not impact our boards current power to call

special meeting

This proposal topic won more than 60% support the following companies in 2009 CVS

Caremark CVS Sprint Nextel Safeway SWY Motorola MOT and Donnelley

RRD William Steiner and Nick Rossi sponsored these proposals

The merits of this Special Shareowner Meetings proposal should also be considered in the context

of the need for imprOvements in our companys 2009 reported corporate governance status

The Corporate Library www.thecorporatelibrarv.com an independent investment research firm

rated our company with High Governance Risk and Very High Concern in executive pay

$18 million for James McNerney The Corporate Librarys D-rating for our company was

unchanged due to continued concerns about executive pay The Corporate Library said given the

nature of our company performance period of longer than three years would be far more

appropriate

John Bryson Kenneth Duberstein and John McDonnell were the only directors on our separate

executive pay and nomination committees and they each had more then 12-years tenure

independence concerns Mr Bryson received our most against-votes in 2009 John Bryson was

also on the D-rated Walt Disney DIS board and Kenneth Duberstein was on the D-rated boards

of Mack-Cali Realty CLI and Travelers TRy Source The Corporate Library

We did not have shareholder right to an Independent Board Chairman Lead Director called

for in our bylaws Cumulative Voting or to Act by Written Consent

The above concerns show there is need for improvement Please encourage our board to respond

positively to this proposal Special Shareowner Meetings Yes on to be assigned by

the company

Notes

John Chevedden FISMA 0MB Memorandum M-07-16 sponsored this

proposal



The above format is requested for publication without re-editing re-formatting or elimination of

text including beginning and concluding text unless prior agreement is reached It is

respectfully requested that the final definitive proxy formatting of this proposal be professionally

proofread before it is published to ensure that the integrity and readability of the original

submitted format is replicated in the proxy materials Please advise in advance if the company

thinks there is any typographical question

Please note that the title of the proposal is part of the proposal In the interest of clarity and to

avoid confusion the title of this and each other ballot item is requested to be consistent throughout

all the proxy materials

This proposal is believed to conform with Staff Legal Bulletin No 14B CF September 15 2004

including emphasis added

Accordingly going forward we believe that it would not be appropriate for

companies to exclude supporting statement language and/or an entire proposal in

reliance on rule 14a-8t3 in the following circumstances

the company objects to factual assertions because they are not supported

the company objects to factual assertions that while not materially false or

misleading may be disputed or countered

the company objects to factual assertions because those assertions may be

interpreted by shareholders in manner that is unfavorable to the company its

directors or its officers and/or

the company objects to statements because they represent the opinion of the

shareholder proponent or referenced source but the statements are not

identified specifically as such

We believe that it is appropriate under rule 14a-8 for companies to address

these objections in their statements of opposition

See also Sun Microsystems Inc July 21 2005
Stock will be held until after the annual meeting and the proposal will be presented at the annual

meeting Please acknowledge this proposal promptly by email FISMA 0MB Memorandum M-07-1



JOHN CHEVEDDEN

FISMA 0MB Memorandum M-07-16

Mr James McNerney

Chairman

The Boeing Company BA
100 Riverside

Chicago IL 60606

Rule 14a-8 Proposal

Dear Mr McNerney

This Rule 14a-8 proposal is respectfully submitted in support of the long-term performance of

our company This proposal is submitted for the next annual shareholder meeting Rule 14a-8

requirements are intended to be met including the continuous ownership of the required stock

value until after the date of the respective shareholder meeting and presentation of the proposal

at the annual meeting This submitted format with the shareholder-supplied emphasis is

intended to be used for definitive proxy publication

In the interest of company cost savings and improving the efficiency of the rule l4a-8 process

please communicate via email to FISMA 0MB Memorandum M-07-1

Your consideration and the consideration of the Board of Directors is appreciated in support of

the long-term performance of our company Please acknowledge receipt of this proposal

promptly by email to HSMA 0MB Memorandum M-07-16

Sincerely

ö1ohn Chevedden Date

cc Michael Lohr Michael.F.Lohrboeing.com

Corporate Secretary

PH 312-544-2802

PH 312-544-2000

FX 312-544-2829



Rule 14a-8 Proposal October 30 2009

number to be assigned by the companyl Special Shareowner Meetings

RESOLVED Shareowners ask our board to take the steps necessary to amend our bylaws and

each applicable governing document to give holders of 10% of our outstanding common stock or

the lowest percentage allowed by law above 10% the power to call special shareowner meetings

This includes multiple shareowners combining their holdings to equal the 10%-of-outstanding-

common threshold This includes that such bylaw and/or charter text will not have any exception

or exclusion conditions to the fullest extent permitted by state law that apply only to

shareowners but not to management and/or the board

Special meetings allow shareowners to vote on important matters such as electing new directors

that can arise between annual meetings If shareowners cannot call special meetings investor

returns may suffer Shareowners should have the ability to call special meeting when matter

merits prompt attention This proposal does not impact our boards current power to call special

meeting

This proposal topic won more than 60% support the following companies in 2009 CVS

Caremark CVS Sprint Nextel Safeway SWY Motorola MOT and Donnelley

RRD William Steiner and Nick Rossi sponsored these proposals

The merits of this Special Shareowner Meetings proposal should also be considered in the context

of the need for improvements in our companys 2009 reported corporate governance status

The Corporate Library www.thecorporatelibrarv.com an independent investment research firm

rated our company with High Governance Risk and Very High Concern in executive pay

$18 million for James McNerney The Corporate Librarys 1-rating for our company was

unchanged due to continued concerns about executive pay The Corporate Library said given the

nature of our company performance period of longer than three years would be far more

appropriate

John Bryson Kenneth Duberstein and JolnMcDonnell were the only directors on our separate

executive pay and nomination committees and they each had more then 12-years tenure

independence concerns Mr Bryson received our most against-votes in 2009 John Bryson was

also on the D-rated Walt Disney DIS board and Kenneth Duberstein was on the 1-rated boards

of Mack-Call Realty CU and Travelers TRV Source The Corporate Library

We did not have shareholder right to an Independent Board Chairman Lead Director called

for in our bylaws Cumulative Voting or to Act by Written Consent

The above concerns show there is need for improvement Please encourage our board to respond

positively to this proposal Special Shareowner Meetings Yes on to be assigned by

the company

Notes

John Chevedden FISMA 0MB Memorandum M-07-16 sponsored this

proposal



The above format is requested for publication without re-editing re-formatting or elimination of

text including beginning and concluding text unless prior agreement is reached It is

respectfully requested that the final definitive proxy formatting of this proposal be professionally

proofread before it is published to ensure that the integrity and readability of the original

submitted format is replicated in the proxy materials Please advise if there is any typographical

question

Please note that the title of the proposal is part of the proposal In the interest of clarity and to

avoid confusion the title ofthis and each other ballot item is requested to be consistent throughout

all the proxy materials

This proposal is believed to conform with Staff Legal Bulletin No 1413 CF September 15 2004

including emphasis added

Accordingly going forward we believe that it would not be appropriate for

companies to exclude supporting statement language and/or an entire proposal in

reliance on rule 14a-8i3 in the following circumstances

the company objects to factual assertions because they are not supported

the company objects to factual assertions that while not materially false or

misleading may be disputed or countered

the company objects to factual assertions because those assertions may be

interpreted by shareholders in manner that is unfavorable to the company its

directors or its officers and/or

the company objects to statements because they represent the opinion of the

shareholder proponent or referenced source but the statements are not

identified specifically as such

We believe that it is appropriate under rule 14a-8 for companies to address

these objections in their statements of opposition

See also Sun Microsystems Inc July 21 2005
Stock will be held until after the annual meeting and the proposal will be presented at the annual

meeting Please acknowledge this proposal promptly by email FISMA 0MB Memorandum M-07-16



saflivo
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Governance Assistani Corporate Seoretary

0Cc of the Genera Counsel

The Boeing Company

loONfliverside MC6COS-1001

Chicago IL SOeOe-1SPÔ

November 122009

VIA OVERNIGHT COURIER

John Chevedden

FISMA 0MB Memorandum M-07-16

Re Shareholder Proposal Regarding Special Shareowner Meetings

Dear Mr Chevedden

We have received the following shareholder proposals from you which were submitted for

inclusion in our 2010 proxy statement

Shareholder Say on Executive Pay received October 212009

Special Shareowner Meetings received October30 2009

Independent Board Chairman received November 10 2009

.7 We believe that you have submitted more than one proposaL Under Proxy Rule 14a-8c

shareholder may submit no more than one proposal to company for particular shareholders

meeting Therefore please notify us as to which of the above proposals you wish to withdraw

Your response must be postmarked or transmitted electronically with the appropriate

documentation within 14 days of receipt of this letter the response timeline imposed by Proxy

Rule 14a-Sffl Additionally if you do not advise me in timely manner regarding which of the

above proposals you wish to withdraw we intend to omit all three proposals from our 2010 proxy

statement

For your reference rhave enclosed copy of Proxy Rule 14a-8 with this letter Please address

your response tome at the address on this letter Alternatively you may transmit your response

by facsimile to inc at 312 544-2829

Since yours

ego CVogelsperger

Chief Counsel Securities Finance and

Governance

enclosure



From olmsted maifto FISMA 0MB Memorandum M-07-16

Sent Thursday November 26 20091110 PM

To Vogeisperger Gregory

Subject John Chevedden Rule 14a-8 Proposal BA

Mr Vogeisperger

submitted one nile 14a-8 proposal for the 2010 annual meeting It was accompanied by my letter with

my signature Additionally the company is apparently satisfied with my 2010 broker letter Please let me

know on November 30 2009 if the company has any doubt or further question

Sincerely

John Chevedden



Exhibit

Delaware Law Opinion



----------------------

FINGER

ber21 2009

The.Boelng Coniany

100 RIverside MC 5O0-l.00

Chieao IL 6Q0-1596

clthoiderPtOpocal Sribinittedby JOlm.Chevedden

Ladies and Gentlemen

Wehave acted .s special Delaware counsel The Bothg Company Delaware

corporation the Companyt1 in connection with proposal the ProposaP submitted by John

Chevedden the Pioponent that the Propollent
intends to present at the Conipanys 2010

annual eeting of.stockholders the AnnUaI.IVieetIng In this conneetion you..have requested

our opinion as to certain matter under the General Corporation Law of the State of Delaware

the General Corporation .LawF

FOr the purpose of rendering our opinion as expressed herein .iave been

furnished and have reviewed the following. document

the Amended and Restate4 Certificate of Incorporation of the Company

as filed with the Secretary of State 6fthe State Of Delaware cii May .5 2006the tCertiicate of

IncOrporation

ii the By-Laws of the Company as amended and restated on October

.2009 the MBylaws and

iii the Proposal..aid suporting sta ment thereto

With respect to the fqregOing dcuments we have assumed th genuineness

of all
signatures

and the incunbency authority legal right and power and legal capacity under

all applicable.iaws and regulations of each of the .officers.and other persorisarid.entities signing

.oihossiguatnres appear upOn each .fsäid dociiinents as Or on behalf of the rties thereto

..bthe conformity to anthenti origihals of all documents submitted to us as certified

ORdiey.Square 920 North Kin et WIlttiitqii 1E1.9.8O1 Phone 302-65L-770Q .Fà.302651770i

RLFi 35154i5
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conformed photostatIp electronic Or other copies and thatthe foregoing documents in the

forms submitted to us for our review have not been and will not be altered or amended in any

respect material to our opinion
as expressed herein For the purpose of retidermg our opinion as

expressed herein we have not reviewed any document other than the documents set forth above

and eccept as set forth in this opinion we assume there exists no provision
of any such other

document that bears upon or is inconsistent with our opinion as expressed herein We have

conducted no independent factual investigation of our own but rather have relied solely upon the

foregoing documents the statements and information set forth therein and the additional matters

reoited or assumed herein all of which we assume to be true complete and accurate in all

iiiattsl respects

The Proposal

ThePropcalreadaafoflOws

Resolved Shareowners ask our board to take the steps necessary

to arnend.Qur bylaws and each.applicable governing document to

give holders of iWo of our outstanding .cOfliOii stock Or the

lowest percentage allowed by law above 10% the power to call

special shareowner meetings This includes multiple shareowners

combitibig their .ho1din.g to equal the 0%-of-outs tanding

common threshoi4 This includes that such bylaw andior chaiter

text will any eptioii or exclusion vOnditiOrs to the

fullest .extent p.rthitted by stat law that apply only

sbateowneis but not to tiThhlagemehlt andior the board

Discussion

You have asked our opinion as to whether implementation of the Proposal would

violate Delaware law For the reasons Set forth below in our opinion implementation of the

Proposal by the Company would violate theGeneral Corporation Law

The first sentence Of the Proposal requests that the Board of Directors of the

Company the Board take the st eessary to amend the Bylaws anWot Certificate of

TncorpOration to provide the holders of .10% of the Companyrs outstanding eomuiOn lc with

the power to call special meetings of stockholders The second sentence of the Proposal

.providesthat any exception or excIusionccndition applying to the stockbolders power to call

Presenlly Arti ectiçn the ompauyS ByLaws provides that special

meeting of stockholders may be calledat any time by the Board Directors or by stockholders

holding together at least twenty-five percent 25% of the outstanding shai es of stock entitled to

vOte except as otherwise provided by ttute Or by the Certificate of Incorporation or any

amendment thereto

5i543v2
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a..special meeting tiiust.alo bea.pplied to tha Companys management and/or the Board Qne

exception or exclusion condition imposed on the stockholders power to call special meetings

under the Proposal is one or multiple stockholders holding 10% or more of the Companys

outstanding common stock As applied to the Board pursuant to the language of the Proposal

this condition would
require

the threctors to hold at least 10% of the Companys outstanding

common stock to call special meeting of stockholders For purposes of this opinion we have

assumed that the Proposal would be read to have this effect Notably the Proposal does not seek

to impose process-oriented hnntation on the Board power to call special meetings kg
requiring unanimous Board approval to call special meetings but instead purports to preclude

the Board from calhng special meetings unless the directors have satisfied an external

eoiditOnnantsiV tile ownershij of U% of the Companys outstandilj common stockthat

unrelated to the process through hiah the Board makes decisions As result of this restriction

for the reasons set forth below in our opinion the Proposal if implemented would violate the

General CoporationLaw

Section 211d of the General Corporation Law governs the calling of special

meetings of stockholders That subsection provides Special meetings of the stockholders may

be called by the board of directors or by such person or persons as may be aiithonzed by the

certificate of mcorporation orby the bylaws Del 211d Thus Section 211dvests the

board of directors with the power to call special meetmgs and it gives the corporation the

authority through its certificate of incorporation or bylaws to give to other parties as well the

right to call special meetings In considering whether implementation of the Proposal would

violate Delaware law the relevant question is whether provision conditioning the Boards

power to call special meetings on the directors ownership of at least 10% of the outstanding

common stock would be valid if included in the Certificate of Incorporation or Bylaws In our

opinion such provision whether included in the Certificate of Incorporation or Bylaws would

be invalid

The Provisiwi CoiitŁinplated byThe Proposal May Not Be Validly Included

in the QØrtifiate Of Ineorploration

Because the Proposal seeks to modify or elimmate core power of the Board

the Proposal may not be implemented through the Certificate of Incorporation Section

02bXl of the General Corporation Law provides that certificate of mcorporation may

contain

Any provision for the management of the business and for the

conduct of the. affirs of the corporation and any provision

creating defining lmxmtmg and regulating the powers of the

corporation thez 4rectors and the stockholders or any class of the

stockho1drs if suchprovisions are not contrarrto the laws of

the State.ofDalavre1

RLF1 3515435v2
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Del 102bIL emphasis added Thus corporations ability to curtail the directors

powers through the certificate of Incorporation is not without limitation Any provision adopted

pursuant to Section 02b1 that is otherwise contraty to Delaware law would be invalid

Lions Gate Entmt Corp Image Entmt Inc 2006 WL 1668051 at Del Ch June 2006

footnote omitted noting that charter
provision ttpurport to give the Image board the

power to amend the charter unlateraiy without shareholder vote after the corporation had

received payment for its stock contravenes Delaware law Section 242 of the Genetal

Corporation Law and is invalid In Sterling Mayflower Hotel Corp 93 2d 107 118

Del l952 the Court found that charter provision is contrary to the laws of if it

transgresses statutory enactment or public policy settled by the common law or implicit in

the General Corperatiti..LaWitseif

The Conrt in Loews Theatres Inc Commercial Credit Ca .243 A2d 78 81

Del Ch 1968 adopted this view noting that charter provision
winch seeks to waive

statutory right or requirement is unenforceable More recently the Court in Jones Apparel

Group Inc Maxwell Shoe Co 883 2d 837 Del Ch 2004 suggested that certain statutory

rights involving core9 director duties may not be modified or eliminated through the certificate

firporation The Jones..Apprel Coiobserved

42b.1 and 251 do not contain t1 magic words

unless otherwise provided in the certificate of incorporation

and they deal spectively iih the fundamôntai subjects of

certificate amendments and mergers Can certificate provision

divest bjd of its statutory power to approve eger Or to

approve cejficate amendment Without answering those

questions
think it fair to say

that those questions inarguably

involve far more serious intrusions on core directoi duti.e 5i
does record .dtpovjsion at isUe also think that the use

by ourjudiCiry of iriore context- and statute-specific approach to

police liornbles is preferable to sweeping rule that denudes

102bXl of its utility and thereby greatly restricts the room for

private ordering.undertheDGCL

at 852 While the CouttliiJones Apare1 recógæied that CC anprovis flS for the regation

of the internal affairs of the corporation thay be made subject to modification or elimination

through the private ordering system of the certificate of incorporation and bylaws it indicated

that other powers vested in the boardparticularly those touching upon the directorst discharge

of their fiduciary dutiesate so fundamental to the proper functioning of the corporation that

they cannot be so modified or eliminated

The structure of and legislative lnstoiy surroundmg Section 211d confirm that

the boards statutory power to cail special meetings without hntitation or restriction is core

power reserved to the board Consequently any provision of the certificate of incorporation

purporting to infringe upon that ftndamental power other than an ordinary process-oriented

PJ5I3515435y2
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limitation2 wQuld.be invalid As noted .abov Section 2.114 provides that meetings

of the stockholders may be called by the board of directors or by such person or persons as may

be authorized by the certificate of
incorporation or by the bylaws Del 211d Section

211d was adopted in 1967 as part
of the wholesale revision of the General Corporation Law In

the review of De1awares corporate law prepared for the committee tasked with submitting the

revisions ft was noted in respect of then-proposed Section 211d states specify in

greater or less detail who may call special stoekholder meetings and it was suggested that the

common understanding be codified by providing that special meetings may be called by the

board of directors or by any other person authorized by the by4aws or the certificate of

...j.ft nL Eo1k 111 Bevinw of tte Delaware Corporation Lawforthe Delaware

Corporation Law Revision Committee at 112 1968 It was further iroted that it is unnecessary

and for Delaware undesirable to vest named officers or specified percentages
of shareholders

ustially 10% with statutory as distinguished from by-law authonty to call special

meetings j4 Th.e language of th statiite along with the gloss provided by the legislative

history clearly suggests that the power to call special meetings is vested by statute in the board

without limitation and that other parties may be granted such power through the certificate of

incorporation and bylaws While the certificate of incorporation and/or bylaws may expand the

statutory default with regard to the calling of special meetings L. parties in addition to the

board of directors may be authorized to call special meetings the certificate of morporation

and/or bylaws may not limit the express power of the board of directors to call special meet1ng

cept through ordinary proces-oriented fimitation.s

That the boaid of.dfreto- powettQ call special meetings rnustreniain unfettered

other than through ordinary process-oriented lnnitations3 is consistent with the most

fundamental precept of the General Corporation Law the board of directors is charged with

fiduciary dutyto manage thebusiness and affairs of the corporation That dUtyniay.require the

board of directors to call special ietiAg at any time regardless the .direc tots ownership of

the corporations then-outstanding stock to present significant matter to vote of the

stockholders Indeed the Delaware courts have indicated that the calling of special meetings is

one of the principal acts falling within the boards duty to manage the business and affairs of the

corporation Campbell Loew mc 134 A2d 852 856 Dl Cli t957 upholding

bylaw granting
the corporations president in addition to the board the power to call special

meetings and noting that the gtant of such pourer did not impinge upon the statutory right and

duty of the board to manage the business of the corporation Erihe fiduciary duty of

Delaware director is unremitting Malone Brmcat 722 2d 10 Del 1998 It does not

abate during those times when the directors fail to meet specified stock-ownership threshold

As the Delaware Supreme Court has stated cardinal precept
of the General Corporation Law

0ç the State of Delaware is that 4irectpi rather than shareholders manag the business an

2FOr a.discUssiori of process-oriented itations_e afm ii and surroundingtext.

3.infran.5 and surrounding tex..t
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affairs .01 the corporations Aronson Lewis 473 A.2d 805 811 DeL L984

Ouickturn Design Sys Inc Shapiro 721 2d 1281 1291 Del 1998 The pro1ts1on

contemplated by the Proposal wouEd mipermissibly infringe upon the BoarcFs fiduciary duty to

manage the business and affairs of the Company and would therefore be invalid under the

General carporati on Law

The Ptovisaon Contemplated by the PrposaI May Not Be Validly Included

in the Bylaws

As with the -charter provision by the Propoal the bylaw piovisiOfi

contemplated thereby would imp ermissibly infringe upon the Boards power under Section

21 1d- of the GeneEal CorpiratioiiLaw to call special meetings In that respect -suth provision

would violate the General Corporation Law and could not be validly implemented through the

Bylaws Del 109b T1ie bylaws may contain any provision
not inconsistent with

iy or with the certificate of incorporation ielating to the business of the corporation the

conduct of its affairs and its rights or powers or the rights or powers of its stockholders

dIrectors bIficers or -employees emphasis aded-

Moreover the Proposal could not be implemented through the Bylaws since it

would restrict the Boards power to call special meetings other than through an ordrnary

protiess-oriented bylaw4 as part of its power and duty to manage the business- and affairs of the

Company Under Section 141a of the General Corporation Law the directors of Delaware

-corpdratiOæ are Vested.vith the power aiid ithorit to Inianage the busines and affairs of the

corp.Oratioit Section .141a provides in relevantpart as follows

The business and affairs of every corporation organized under this

chapter shall be managed by or under the direction of board of

diietors except as may be otherwise -provided in this chaDter or in

us certificate of incorporation

Del 141a emphasis added Seotion 141a expressly provides that if there is to be any

deviation frth the-general mandate that the-.bod of directors manage the business andaffairs of

the corporation such deviation must be provided in the General Corporation Law or the

certificate of incorporation id Lehrman Colien 222 2d 800 808 Del 1966

The Certificate of Incorporation does not and as explained above could not provide for any

substantive limitations on the Boards power to call special meetings and unlike other

provisions -of the Genera ràtin L-w that -au-ow the Boards Statittoiy -authority .be

e1nfran and .surroundingtext
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modified throtigh the by1aws Section 211d does not provide that the boards power to call

special meetings may be modified through the bylaws Del 211d Moreover the

phrase except as otherwise provided in this chapter set forth in Section 141a does not include

bylaws adopted pursuant to Section 109b oF the Genera Corporation Law that could disable the

board entirely from exercising Its statutory power In CA Inc AFSCME Employees Pension

953 2d 227 234-3 Del 2008 the Court when attempting to determine the scope of

shareholder action that Section 109b permits yet does riot improperly intrude upon the

directors power to manage corporations business and affairs wider Section 141

indicated that while reasonable bylaws governing the boards decision-making process are

generally valid those purporting to divest the board entirely of its substantive decision-making

power and authty.renot

The Courts observations in are consistent with the long line of Delaware

cases highlighting the distinction implicit in Section 141a of the Genera Corporation Law

between the role of stoôkhbiders and the Eôje Of the bOard of director As the Delaware

Supreme Court has stated cardinal precept of the General Corporation Law of the State of

Delaware is that directors rather than shareholders manage the business and affairs of the

corporation Aronson 473 2d at 811 $nç MeMulim Beran 765 2d 910 916 Del

.2000 One of the fundamentatprineiples.of the DØlawe General Coiporation Law statute is

that the business affairs of corporation are managed by or under the direction of its board of

directors citing Del 141a Ouickturn 721 2d at 1291 One of the most basic

tenets of Delaware corporate law is that the board of dii ectors has the ultimate responsibility for

ninaging the business and affairs of corporation footnote omitted The rationale tor these

statements is as follows

Stock oiders are the equitable owners of the cOrp orations sts
Howevet the cOtorrftion isthe legal Owner Of its.prop.erty and the

stockholders do not have any specilic interest in the assets of the

corporat cit instead they have the right to share in the profits of

For example Section i41fauthrizes the board to act by unanimous written consent

otherwise restricted by the certificate of incorporation or bylaws Del

141fJ

TheCourt stated rt is.weil-established Delaware law that proper functionof bylaws

is not to mandate how the board should decide specific substantive business decisions but rather

to define the process and procedures by wInch those decisions are made Examples of the

procedural process-oriented nature of bylaws are found in both the DGCL and the case law For

example Del 141b authorizes bylaws that fix the number of directors on the board the

number of directors required for quorum with certain limitations and the vote requirements

for board action Del 141 authorizes bylaws that preclude board action without

nieeting 953 A.2d.t 24_35 footnotes mitted
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the company aid lithe distribution of it assets on liqii4ati.on

Cotisistent with this division of mterests the chrectors rather than

the stockholders manage the business and affairs of the corporation

aridthe directors in...catryingOut their duties act as fiduciaries for

the company aid its stokholdeis

Not-te Co Manor Healthcare Corp NOS 6827 6831 sup op at Del Ch Nov 21

1985 citations omitted seea Paramount Commcns Inc Time Inc 1989 WL 19880 at

30 Del Cli July 14 1989 571 2d 1141 Del L98 The corporation law does not

operate on the theory that directors in exercising their powers to manage the firm are obligated

to follow the wishes of majonty of shares Because the bylaw contemplated by the

Proposal would go well beyond governing the process through which the Board detetmines

whether to call special meetings in fact it would potentially have the effect of disabling the

Board from exercising its statutonly-granted power to call special meetings such bylaw would

be invalid underthe..GneralCorporation Law

Finally the savings ..c1aise that purports to limit the mandates of the Proposal

tf the fullest extent perniitted by state lav does not resolve.this cOiflict with Delaware- law

On ita face such language addresses the extent to which the requested bylaw and/or charter text

will not have any exception or exclusion conditions there will be no exception or exclusion

conditions not required by state law The language does not hrmt the exception and exclusion

conditions tb-at wouId apply to management and/or the board and were it to do so the entire

third sentence of the Proposal would be nullity The savings clause would not resolve the

conflict between the provision contemplated by the Proposal and the dictates of the General

CatiOntiw Sectkn 2.116 read together with Sections 02bl and 109b allows for

no limitations on the boards power to call special meeting other than ordinary process

onented limitations5 thus there is no extent to which the restriction on that power

contemplated by the Proposal would otherwise be permitted by state law The savings clause

would dO1fttiŒm ore than acknowledge-that the Ptoposalifimpiethented would beiavali.d under

Detanie laW

Urn Super Ltd News Corp 2015 WL 3529317 Del Ch Dec 20 2005 In

that Qase the Court held that board of directors could agiee by adopting board policy and

promising not tO subsequently revokel the pOlicy.- to ubmit the .fial decision whether to adopt.a

stOckhOlder p1an to vote of the eorprations stbckhoides The boards vOluntaty

agreement to contractually limit its discretion in Um$upei however is distinguishable from the

mstant case The bylaw contemplated by the Proposal if adopted by the stockholders and

implemented would potentially result in stockholders dwestm.g the Board of its statutory power

to call-special meetings

supra ii Sand suErotinding text
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Conclusion

Based upon and subject to the foregoing and subject to the limitations stated

herein it is our opinion that the Proposal if adopted by the stockholders and implemented by the

Board wOuld be iflvalid under the General COporatiOnLaw

ThØ.fOtógOih opinion is.limitô.dI tä th General Corporation Law We have not

considered anti express no jrjjon other laws or laws of dity other state or

junsdiction including federal laws regulating securities or any other federal laws or the mls
and rgulation of stock exchanges or of.anyotherregulatoiy bo4y

The foregoing OinIOfl is rendere Y01t .j CflhiCtjOfl with the

matters..addressedherein Weunderstand that you may fi thish..à.copy of this opinion letter .the

Securities and Exchange Commission in connectiOn with the matters addressed herein and that

you ..ay refer to it In your proxy statement for the npalMeeting we consent to your

doing so Except as stated in this paragraph this opinion letter may not be furnished or quoted

to nqr may the foregoing opinio be relied upon by any other person .or entity for any purpose

without our prior written consent

Very truly yours

CSB/MRW

RUI 3554352


