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Re Energen Corporation

Dear Mr Molen

This is in regard to your letter dated February 2010 concerning the shareholder

proposal submitted by Miller/Howard Investments Inc for inclusion in Energens proxy

materials for its upcoming annual meeting of security holders Your letter indicates that

the proponent has withdrawn the proposal and that Energen therefore withdraws its

December 29 2009 request for no-action letter from the Division Because the matter is

now moot we will have no further comment

Sincerely

Gregory Belliston

Special Counsel

cc Luan Steinhilber

Director of Social Research

and ESG Analyst

Miller/Howard Investments Inc

P.O Box 549

324 Upper Byrdcliffe Rd

Woodstock NY 12498

Received SEC

FEBO22wO

Washington DC 20549
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February 22010

Via E-mail shareholderproposais@sec.gov

U.S Securities and Exchange Commission

Office of Chief Counsel

Division of Coiporation Finance

100 Street N.E

Washington DC 20549

Re Energen Corporation

Withdrawal of No-Action Request dated December 29 2009 with respect to

Shareholder Proposal of Miller/Howard Investments Inc

Ladies and Gentlemen

This letter is submitted on behalf of Energen Corporation Energen pursuant to Staff

Legal Bulletin No 14 July 13 to notify the Staff of the Division of Corporation Finance the

tff of the Securities and Exchange Commission the crnission that Energen hereby

withdraws its no-action request submitted to the Staff on December 292009 with respect to the

shareholder proposal and statement in support thereof the roposal submitted by Miller/Howard

Investments Inc the Proponent The Pl3ponent has withdrawn the Proposal by letter to the

Commission dated February 2010 copies of which were also sent to Energen and the

undersigned copy of the Proponents withdrawal letter is attached hereto as Exhibit

Should the Staff have any questions or require further information please do not hesitate to

call either me at 205 521-8238 or David Woodruff Energens General Counsel and Secretary at

205 326-2629 My fax number is 205 488-6238 and my email address is jmolen@babc.com

Very truly yours

JolIMolen

JKM/lk

cc Ms Lua Steinhilber via e-mail facsimile and Federal Express

Director of Social Research

Miller/Howard Investments Inc

324 Upper Byrdoliffe Road

Woodstoek New York 12498

E-mail 1uanmhinvest.com

Fax 845 679-5862
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David Woodruff Esq
General Counsel and Secretary

Bnergen Corporation
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February 2010

Via email sharekolderproposais@sec.gov andUS Mail

U.S Securities and Exchange Commission

Office of the Chief Counsel

Division of Corporation Finance

100 Street N.E

Washington DC 20549

Re Energen Corporation

Shareholder Proposal of Miller/Howard Inve ints Inc

Withdrawal Notification

Ladies and Gentlenwn

This letter serves as notification that Miller/Howard Investments hc Miikr/Howard is

formally withdrawing its resolution submitted to Energen Corpoxtion -Energen on

November 24 2009

It is our intention to continue to pursue the issues submitted our shargholder iesolution in

dialogue with the company and ifnecessary Miller/Howard intends to file proposal next yai

with Energen if dialogue proves to be unsuccessful

Luan Steit

Director of Social Research

atid ESG Analyst

cc .Mr John Molen via FAX and US Mail

Bradley Arant Boult Cummings LU

David Woodruff General Counsel and Secretary viFAX-aulUS Mail

Energen Corporation

P0 Box 549

wv mhin vest oôn 45 67 9166 fax 845 679 5862
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February 2010

Via email sharebolderprOpOSa1S@40T
and US Mail

U.S Securities and Exchange Commission

Office of the Chief Counsel

Division of Corporation Finance

100 Street N.E

Washington DC 20549

Re Energefl Corporation

Shareholder Proposal of Miller Howard Investments Inc

Withdrawal Notification

Ladies and Gentlemen

This letter serves as notification that Miller/Howard Investments Inc Miller/Howard is

formally withdrawing its resolution submitted to Energen Corporation Energen on

November 242009

It is our intention to continue to pursue
the issues submitted in our shareholder resolution in

dialogue with the company and ifnecessary Miller/Howard intends to file proposal next year

with Energen if dialogue proves to be unsuccessful

Luan Steinhilber

Director of Social Research

and ESG Analyst

cc Mr John Molen via FAX and US Mail

BradleyAraflt Boult Cummings LLP

David Woodruff General Counsel and Secretary via FAX and US Mail

Energen Corporation

P0 Box 549 324 UpoerBvrdcliffe Rd Woodstock NY 12498

www.mhnvest .com fon 845.679.9186 fax 846.679.5862
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December 29 2009

Via E-mail shareholderproposalssec.goy

U.S Securities and Exchange Commission

Office of Chief Counsel

Division of Corporation Finance

100 Street N.E

Washington DC 20549

Re Energen Corporation

Shareholder Proposal of Miller/Howard Investments Inc

Securities Exchange Act of 1934 Rule 14a-8

Ladies and Gentlemen

On behalf ofEnergen Corporation an Alabama corporation the Company or

Energen pursuant to Rule 14a-8j under the Securities Exchange Act of 1934 as amended

the Exchange Act am writing to respectfully request that the Staff of the Division of

Corporation Finance the ff of the Securities and Exchange Commission the

Commission concur with the Companys view that for the reasons stated below the

shareholder proposal the Proposal and the statement in support thereof the Supporting

Statement submitted by Miller/Howard Investments Inc the Proponent or

Miller/Howard may properly be omitted from the proxy materials the Proxy Materials to

be distributed by the Company in connection with its 2010 annual meeting of stockholders the

2010 Meeting

Pursuant to Rule 14a-8j under the Exchange Act on behalf of the Company have

filed this letter with the Commission no later than eighty 80 days

before the date March 19 2009 the Company intends to file its definitive 2010

Proxy Materials with the Commission and

concurrently sent copies of this correspondence to the Proponent

This request is being submitted electronically pursuant to guidance found in Staff Legal

Bulletin No 114D Accordingly am not enclosing the additional six copies ordinarily required

by Rule 14a-8j Accompanying this request are the following items

Initial correspondence from Miller/Howard received by the Company by

Federal Express on November 25 2009 containing
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Letter of Miller/Howard dated November 24 2009 the Proposal

Letter Exhibit

The Proposal and the Supporting Statement Exhibit and

Letter of Fifth Third Institutional Services Fifth Third dated

November 23 2009 confirming ownership of $2000 in market value of voting

securities of Energen as of November 23 2009 and for more than one year prior

thereto by Elm Lawn Cemetery Trust Elm Lawn Trust and indicating that

Miller/Howard acts as manager for Elm Lawn Trust Exhibit

Letter of Energen dated December 2009 transmitted on that date by

facsimile email and Federal Express requesting documentation for Miller/Howards

claim of ownership Exhibit

Response to Energens letter from Miller/Howard received by the

Company by facsimile on December 16 2009 with copy sent by Federal Express and

received on December 17 2009 containing

Letter of Miller/Howard dated December 16 2009 Exhibit

Copy of the Managed Account Application of Elm Lawn

Cemetery Care Fund Elm Lawn Fund Exhibit

Copy of Managed Account Agreement with Elm Lawn

Cemetery Elm Lawn Cemetery Exhibit and

Letter of Fifth Third dated December 14 2009 confirming

ownership of 1770 shares of voting securities of Energen for more than

one year prior to November 23 2009 constituting in excess of $2000 in

market value for the entirety
of such period by Elm Law Trust xhibit

In accordance with Rule l4a-8j copy of this submission is being set via electronic mail

simultaneously to the Proponent as well as by overnight delivery service

Rule l4a-8k and Staff Legal Bulletin No 14D require proponents to provide companies

copy of any correspondence that the proponents submit to the Commission or the Staff

Accordingly am taking this opportunity to notify the Proponent that if it elects to submit

additional correspondence to the Commission or the Staff copies of that correspondence should

concurrently be ftrnished to the undersigned on behalf of the Company pursuant to Rule l4a-

8k

1/1979146.4
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The Proposal

The Proposal requests that the Companys Board of Directors prepare report by

September 2010 at reasonable cost and omitting proprietary information summarizing the

environmental impact of fracturing operations of Energen Corporation potential policies for

the company to adopt above and beyond regulatory requirements to reduce or eliminate hazards

to air water and soil quality from fracturing

Basis for Exclusion

The Company believes that the Proposal and the Supporting Statement received on

November 25 2009 may properly be excluded from the Proxy Materials for the 2010 Meeting

pursuant to Rules 14a-8b and 14a-8fl because the Proponent has not provided the requisite

proof of share ownership in response to the Companys proper request for the information

Analysis

In the Proposal Letter Miller/Howard stated that it

is beneficial owner of more than 2000 shares and has held these shares for

over one year In addition Miller/Howard Investments Inc intends to hold the

shares through the date on which the Annual Meeting is held Enclosed is letter

from Fifth Third Institutional Services acting custodian for the Elm Lawn

Cemetery Trust with Miller/Howard Investments Inc confirming beneficial

ownership of at least $2000 of the shares held by Miller/Howard Investments

Inc

In support of this assertion Miller/Howard provided letter dated November 23 2009

the day prior to the date of the Proposal Letter from Fifth Third stating that it acts as custodian

for Elm Lawn Trust with Miller/Howard as manager for that portfolio Fifth Third further

confirmed that

ElmLawn Cemetery Trust has beneficial ownership of at least $2000 in market

value of the voting securities of Energen Corporation and that such beneficial

ownership has existed for one or more years in accordance with Rule 4a-8al
of the Securities Exchange Act of 1934

Because Miller/Howard was not record owner of its voting securities on December

2009 Energen sent letter by facsimile and email with copy by Federal Express notifying

Miller/Howard that it had failed to satisfy the eligibility requirements necessary for the inclusion

of the Proposal and Supporting Statement in the Proxy Materials for the 2010 Meeting See

Exhibit Specifically Energen advised Miller/Howard as follows

The Fifth Third Letter indicates that Miller/Howard is the manager for

the portfolio of Elm Lawn Cemetery Trust but does not indicate that

1/19791464
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Miller/Howard itself holds shares of voting securities of Energen Because

Miller/Howard does not itself hold the requisite amount of voting securities it

does not appear to meet the eligibility requirements to submit proposal under

Rule l4a-8

Under Rule 14a-8b at the time you submit your proposal you must

prove your eligibility to Energen by submitting

either

written statement from the record holder of the

securities usually broker or bank verifing that at the

time you submitted the proposal you continuously held at

least $2000 in market value or 1% of the companys

securities entitled to be voted on the proposal at the

meeting for at least one year by the date you submitted the

proposal or

copy of filed Schedule l3D Schedule 13G Form

Form Form or amendments to those documents or

updated forms reflecting your ownership of shares as of or

before the date on which the one-year eligibility period

begins and your written statement that you continuously

held the required number of shares for the one-year period

as of the date of the statement and

your written statement that you intend to continue holding the

shares through the date of the Companys annual meeting

In order for your proposal to be properly submitted you must provide us

with the proper written evidence that Miller/Howard itself met the share

ownership and holding requirements for Rule 14a-8b including

providing us with the number of shares held by Miller/Howard as we are

required under Rule 14a-8l to be able to furnish such information to any

shareholder requesting it if your proposal is included in Energens proxy

statement for the 2010 Annual Meeting and in order for us to be able to

verify compliance with the eligibility requirements

In the alternative Energen advised Miller/Howard that if it were intending to submit the

Proposal on behalf of Elm Lawn Trust Miller/Howard would need to provide Energen with

evidence that at the time Miller/Howard submitted the Proposal it was authorized to submit

proposal on behalf of Elm Lawn Trust as well as Elm Lawn Trusts statement that it intended to

hold such voting securities through the date of the 2010 Meeting

1/1979 146.4



U.S Securities and Exchange Commission

December 29 2009

Page

Energen further advised Miller/Howard that the letter from Fifth Third dated November

23 2009 did not confirm ownership by Elm Lawn Trust continuously through the date the

Proposal was submitted because the letter from Fifth Third was dated prior to the date of the

Proposal Letter

In response to Energens letter Miller/Howard sent letter to the Company dated

December 16 2009 by facsimile and Federal Express see Exhibit in which Miller/Howard

asserted that because it had authority under its agreements with Elm Lawn Trust copies of which

were attached see Exhibits and although such agreements appear to be with Elm Lawn

Cemetery Care Fund and ElmLawn Cemetery rather than with the Elm Lawn Cemetery Trust

identified in the letters from Fifth Third see Exhibits and it was beneficial owner of the

securities owned by Elm Lawn Trust under Rule 13d-3 under the Exchange Act and therefore

entitled to submit shareholder proposal itself

Miller/Howard also submitted new letter from Fifth Third dated December 14 2009

see Exhibit indicating that Elm Lawn Trust held 1770 shares of the voting securities of

Energen for more than one year prior to November 23 2009 again the date before the date of

the Proposal Letter but such letter does not state that Elm Lawn Trust held such shares on

November 24 2009 the date of the Proposal Letter and at all times from November 23 2009 to

the date of the new letter from Fifth Third

Miller/Howard has provided no other information respecting its ownership of voting

securities of Energen within the 14 day period ending December 18 2009 provided by Rule 14a-

801

The Proposal was not submitted by the person ident/Ied by the record holder as the beneficial

owner of the voting securities of the Company

Rule 4a-8b provides that proponent which is not registered holder must prove

eligibility to the company in one of two ways The two exclusive methods are providing

written statement from the record holder or ii providing copy of certain SEC filings which do

not appear applicable to the Proponent or its client Rule 14a-8 does not contemplate that

proponent can establish its eligibility in any manner other than the two methods specified in the

rule While noting in each letter that Miller/Howard is the manager for the portfolio
of the Elm

Lawn Trust Fifth Third in its November 23 2009 letter states that Elm Lawn Trust has

beneficial ownership of the voting securities held by Fifth Third and in its December 14 2009

letter Fifth Third states that the Elm Lawn Trust held such securities Fifth Third did not in

any manner identify Miller/Howard as having ownership of such securities

1/1979146.4
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The power to direct voting of shares under an investment management agreement without

express authority from the holder of the shares to submit shareholder proposals is not sufficient

ownership to permit submission of shareholder proposal under Rule 14a-8

The correspondence with Miller/Howard clearly indicates that it does not itself Qjj any

shares of voting securities of Energen It is merely the investment manager with respect to an

account that does ii4 such shares and has managed account application and managed account

agreement presumably with respect to such shares although the managed account application

and managed account agreement are with entities Elm Lawn Fund and Elm Lawn Cemetery

whose names vary from the name of the entity listed in the Fifth Third letters respecting

ownership of the voting securities of Energen indicating that Miller/Howard has voting

authority on such account see Exhibit page and Exhibit page

The power to vote securities without having an economic interest in them is not sufficient

for purposes of Rule 14a-8b Miller/Howard relies on an assertion that beneficial ownership

as defined in Rule 3d-3 consisting solely of voting rights is sufficient to grant it rights to submit

proposal under Rule l4a-8 However such well known standard term was not used by the

Commission in Rule 4a-8b the phrase held was

Question Who is eligible to submit proposal and how do demonstrate to

the company that am eligible In order to be eligible to submit proposal

you must have continuously held at least $2000 in market value or 1% of the

companys securities entitled to be voted on the proposal at the meeting for at

least one year by the date you submit the proposal You must continue to hold

those securities through the date of the meeting

If you are the registered holder of your securities which means that your name

appears in the companys records as shareholder the company can verify your

eligibility on its own although you will still have to provide the company with

written statement that you intend to continue to hold the securities through the

date of the meeting of shareholders However if like many shareholders you are

not registered holder the company likely does not know that you are

shareholder or how many shares you own In this case at the time you submit

your proposal you must prove your eligibility to the company in one of two

ways

The first way is to submit to the company written statement from the

record holder of your securities usually broker or bank verifying that at the

time you submitted your proposal ypu continuously held the securities for at least

one year You must also include your own written statement that you intend to

continue to hold the securities through the date of the meeting of shareholders or

ii The second way to prove ownership applies only if you have filed Schedule

13D 240.l3d101 Schedule 130 240.l3dl02 Form 249.103 of this

chapter Form 249 104 of this chapter and/or Form 249 105 of this

1/1979146.4
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chapter or amendments to those documents or updated forms reflecting your

ownership of the shares as of or before the date on which the one-year eligibility

period begins If you have filed one of these documents with the SEC you may
demonstrate your eligibility by submitting to the company

copy of the schedule and/or form and any subsequent amendments

reporting change in your ownership level

Your written statement that you continuously held the required number of

shares for the one-year period as of the date of the statement and

Your written statement that you intend to continue ownership of the shares

through the date of the companys annual or special meeting Emphasis added

Nowhere in Rule 14a-8b is there any indication that beneficial ownership as opposed to

actually having the economic ownership of the voting securities is sufficient to entitle one to

submit shareholder proposal This view is supported by the proposing release Release 34-

39093 62 Fed Reg 50682 et seq September 26 1997 pursuant to which the minimum

ownership threshold was increased from $1000 to $2000 in which the Commission stated

We also request your comments on whether we should modify or

eliminate the one-year continuous ownership period One purpose of the

requirement is to curtail abuse of the rule by requiring that those who put the

company and the other shareholders to the expense of including proposal in

proxy materials have had continuous investment interest in the company

Emphasis added

See also Ruddick Corporation publicly available November 20 1989ESOP participants whose

plan accounts bad been allocated the shares for more than one year but bad bad pass-through

voting rights under the plan for less than one year were deemed to have satisfied the ownership

requirements of the rule In arriving at akposition the staff has also particularly noted that the

purpose of these requirements was to ensure that proponent bad some measured economic

stake or investment in corporation citing Securities Exchange Act Release 34-20091

Miller/Howard does not have any economic or investment interest in the voting securities of

Energen

While the Commission and the Staff have made reference to the beneficial ownership

definition of Rule l3d-3 such references have been in the context of noting that ownership for

purposes of Rule 4a-8b must include the right to vote the securities not that possession of the

right to vote the securities without also possessing an economic interest in such shares is

sufficient See Tandy Corporation publicly available August 990voting power held by

trusts and corporation of which proponents are beneficiaries or in which proponents hold an

interest rather than by proponents Xerox Corporation publicly available February 19

992absence of right to vote unallocated shares in ESOP by plan participant negates beneficial

ownership of such shares by participant
In this regard the staff notes that while the holdings

1/19791464
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of cosponsors may be aggregated the eligibility requirements provide that ownership of

security includes the right to vote You represent that the Proponents do not have the right to

vote securities held on their behalf in those benefit plans sponsored by the Company upon which

their ownership claims depend Under these circumstances this Division will not recommend

enforcement action to the Commission if the Company omits the proposal from its proxy

materials emphasis added

Moreover the Staff has on number of occasions declined to allow an investment

manager to submit proposals on the basis of that authority alone See Tecumseh Products

Company publicly available January 21 1994investment manager identified as having

beneficial ownership on behalf of its clients was not proper party to submit proposal Ih
Western Union Company publicly available March 2008proposal may be excluded where

letter from record owner indicates securities held in client accounts of investment manager

The conferring of voting authority is just that an authorization to vote shares nothing

more Without specific authorization to submit shareholder proposals on behalf of client who

has the true economic ownership in the securities an investment manager with no economic

ownership interest should not be permitted to use Rule 14a-8 to further its own agenda and force

company to incur the expense of shareholder proposal Further without such authorization

from an informed client as fiduciary how can Miller/Howard commit to hold or more

accurately force Elm Lawn Trust to continue to hold the voting securities through the date of

the 2010 Meeting in light of its duties as investment manager which may compel it to direct the

disposition of such shares prior to such date if to do so is in the best interest of its client Elm

Lawn Trust

We would also submit that if the Staff agrees with our view that because it does not have

an economic ownership interest in the voting securities of Energen and if Miller/Howard did not

possess express authorization from Elm Lawn Trust to submit proposal under Rule 14a-8 on

behalf of Elm Lawn Trust at the time the Proposal was submitted then obtaining authorization

and ratification of the submission of the Proposal from Elm Lawn Trust now would not be

sufficient as the date for submitting shareholder proposals for the 2010 Meeting has passed and

no proposal was submitted on timely basis by person having the right to do so when such

proposal was submitted

Proponent has not demonstrated that the one-year continuous ownership requirement has been

met

Apart from Miller/Howards failure to establish ownership by it that is sufficient for

purposes of Rule l4a-8 Miller/Howard has failed to establish that the shares of Energen voting

securities on which it relies in order to submit the Proposal have been held by Elm Lawn Trust

for the requisite time period The initial letter from Fifth Third is dated November 23 2009 see

Exhibit and confirms ownership by Elm Lawn Trust only through that date As Section

c3 of Staff Legal Bulletin No 14 dated July 13 2001 indicates this is insufficient to

establish eligibility under Rule 14a-8b

1/1979146.4
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If shareholder submits his or her proposal to the company on June

does statement from the record holder verifying that the shareholder

owned the securities continuously for one year as of May 30 of the same year

demonstrate sufficiently continuous ownership of the securities as of the thne

he or she submitted the proposal

No shareholder must submit proof from the record holder that the shareholder

continuously owned the securities for period of one year as of the time the

shareholder submits the proposal

While the subsequent letter from Fifth Third dated December 14 2009 see Exhibit states that

Elm Lawn Trust has held 1770 shares of the voting securities of Energen Corporation

continuously for more than one year prior to November 23 2009 such letter does not clearly

state that ownership continued through November 242009 the date the Proposal was submitted

as required by Rule 14a-8 or that such shares continued to be held on or through the date of the

certification

Proponent purports to have authority to submit the Proposal based upon an application from

Elm Lawn Fund and an agreement with Elm Lawn Cemetery however the share ownership

documents from Fjfth Third relate only to Elm Lawn Trust

The application and agreement which Miller/Howard submitted as evidence of its

authority to submit the Proposal are from the Elm Lawn Fund and the Elm Lawn Cemetery The

Entity identified in the Fifth Third letters as owning shares of the voting securities of Energen

however is Elm Lawn Trust The evidence submitted by Miller/Howard of its authority to

submit the Proposal on behalf of its customer is not from the entity identified by Fifth Third as

the owner of the securities of Energen Miller/Howard has therefore failed to meet its burden of

demonstrating its eligibility under Rule l4a-8b

Conclusion

For the reasons stated above we respectfully request on behalf of Energen Corporation

that the Staff confirm that it will not recommend enforcement action to the Commission if

Energen omits the Proposal and the Supporting Statement from the Proxy Materials for the 2010

Meeting under Rules l4a-8b and l4a-8f1
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If we can be of any further assistance in this matter please do not hesitate to call me at

205 521-8238 my partner Laura Washburn at 205 521-8370 or David Woodruff Energens

General Counsel and Secretary at 205 326-2629 My fax number is 205 488-6238 and my
email address isjmolen@babc.com

Very truly yours

joikk Molen

JKM/lk

cc Ms Luan Steinhilber via e-mail and Federal Express

Director of Social Research

Miller/Howard Jnvestments Inc

324 Upper Byrdcliffe Road

Woodstock New York 12498

B-mail luanWmhinvest corn

Fax 845 679-5862

David Woodruff Esq

General Counsel and Secretary

Energen Corporation

Laura Washburn Esq

1/1979146.4
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dated November 24 2009 received November 25 2009



Miller
__

Howard
INVESTMENTSNC

November 24 2009

VIA FEDERAL EXPRESS
David Woodruff

General Counsel and Secretary

Energen Corporation

605 Richard Arrington Jr Blvd North

Binniugham Alabama 5203-2707

Dear Mr Woodruff

On behalf Miller/Howard Investments Inc write to give notice that pursuant to the 2010 proxy

statement of Energen Corporation and Rule 14a-8 under the Securities Exchange Act of 1934

Miller/Howard Investments Inc intends to file the attached proposal at the 2010 annual meeting

of shareholders Miller/Howard Investments Inc is beneficial owner of more than 2000shares

and has held these shares for over one year In addition Miller/Howard Investments Inc intends

to hold the shares through the date on which the Annual Meeting is held Enclosed is letter

from Fifth Third Institutional Services acting custodian for the Elm Lawn Cemetery Trust with

Miller/Howard Investments Inc confirming beneficial ownership of at least $2000 of the shares

held by Miller/Howard Investments Inc

Miller/Howard Investments is domestic equity investment management firmthat focuses on

socially responsible investments We are writing to express our concern about Energen

Corporations use of the technique known as hydraulic fracturing in the extraction of natural gas

As active members in the socially responsible investing community we are concerned about the

environmental impact of Energen Corporations hydraulic fracturing operations It is

Miller/Howard Investments Inc.s opinion that fracturing operations can have significant impacts

on surrounding communities inOluding the potential for increased incidents of toxic spills from

waste water ponds impacts to local water quantity and quality and degradation of air quality

We also believe that emerging technologies for tracking chemical signatures from drilling

activities increase the potential for reputational damage and vulnerability to litigation and weak

and uneven regulatory controls and reported contamination incidents necessitate that to protect

their own long-term financial interests companies must take measures above and beyond

regulatory requirements to reduce environmental hazards

We are therefore requesting that the company prepare report on the environmental impact of

Energen Corporations fracturing operations potential policies for the company to adopt

P0 Box 549 324 UooerByrddilffe Rd Woodstock NY 12498

www.mhinvest.com km 845.679.9166 fax 845.679.5862
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above and beyond regulatory requirements to reduce or eliminate hazards to air water and soil

quality from fracturing We also request that the policies explored by the report include among

other things the use of less toxic fracturing fluids recycling of waste fluids and other structural

or procedural strategies to reduce fracturing hazards

As investors we believe that strong environmental performance has 1ongrun financial benefits

As people concerned about environmental stewardship we are aware that hydraulic fracturing

can directly affect the environment and human welfare

representative of the filers will attend the annual stockholders meeting to move the resolution

as required by SEC rules We hope that the company will meet with the proponents of this

resolution Please note that the contact person for this resolution will be Luau Stehihilber

Director of Social Research Miller/Howard Investments Inc 324 Upper Byrdcliffe Road

Woodstock New York 12498 luan@mhinvest.com

Sincerely

Luau Steinhilber

Director of Social Research

Miller/Howard Investments Inc
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Safer Alternatives for Natural Gas Exploration and Development

Whereas

Onshore unconventional natural gas production requiring hydraulic fracturIng which injects

mix of water chemicals and particles underground to create fractures through which gas can

flow for collection is estimated to increase by 45% between 2007 and 2030 An estimated 60-

80% of natural gas wells drilled in the next decade will require hydraulic fracturing

Fracturing operations can have significant impacts on surrounding óomniunities including the

potential for increased incidents of toxic spills impacts to local water quantity and quality and

degradation of air quality Government officials in Ohio Pennsylvania and Colorado have

documented methane gas linked to fracturing operations in drinking water In Wyoming the US
Environmental Protection Agency EPA recently found chemical known tobe used in

fracturing in at least three wells adjacent to drilling operations

There is virtually no public disclosure of chemicals used at fracturing locations The Energy

Policy Act of 2005 stripped EPA of its authority to regulate fracturing under the Safe Drinking

Water Act and state regulation is uneven and limited But recently some new federal and state

regulations have been proposed In June 2009 federal legislation to reinstate EPA authority to

regulate fracturing was introduced In September 2009 the New York State Department of

Environmental Conservation released draft permit conditions that would require disclosure of

chemicals used specific well construction protocols and baseline pre-testing of surrounding

drinking water wells New York sits above part of the Marcellus Shale which some believe to be

the largest onshore natural gas reserve

Media attention has increased exponentially search ofthe Nexis Mega-News library on

November 11 2009 found 1807 articles mentioning hydraulic fracturing and environment in

the last two years 265 percent increase over the prior three years

Because of public concern in September 2009 some natural gas operators and drillers began

advocating greater disclosure of the chemical constituents used in fracturing

In the proponents opinion emerging technologies to track chemical signatures from drilling

activities increase the potential for reputational damage and vulnerability to litigation

Furthermore we believe uneven regulatory controls and reported contamination incidents

compel companies to protect their long-term financial interests by taking measures beyond

regulatory requirements to reduce environmental hazards



Therefore be it resolved

Shareholders request that the Board of Directors prepare report by September 2010 at

reasonable cost and omitting proprietary information summarizing the environmental impact

of fracturing operations of Energen Corporation potential policies for the company to adopt

above and beyond regulatory requirements to reduce or eliminate hazards to air water and soil

quality from fracturing

Supporting statement

Proponents believe the policies explored by the report should include among other things use of

less toxic fracturing fluids recycling or reuse of waste fluids and other structural or procedural

strategies to reduce fracturing hazards
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flFmTHIRD
INSTITUTIONAL SERVICES

November 23 2009

Patricia KErr Seabrook

Miller/Howard Investments Inc

324 Upper Byrdcliffe Road

Woodstock New York 12498

RE Elm Lawn Trust

Energen Corp

Dear Ms Kerr Seabrook

Fifth Third Bank acts as custodian for the Elm Lawn Cemetery Trust with Miller/Howard

Investments Inc as the manager for this portfolio

We confirm that Elm Lawn Cemetery Trust has beneficial ownership of at least $2000 in

market value of the voting securities of Energen Corporation and that such beneficial

ownership has existed for one or more years in accordance with Rulel4a-8aXl of the

Securities Exchange Act of 1934 The original purchase date for these shares was May

23 2000

Should you require further infornrntion please contact me directly

Best regards

Frank Portner

Vice President and Manager

Global Securities Services

Fifth Third institutional Services

Phone 312-704-5521

Fifth Thid Bancorn provdes access to investments and investment services through various

subsidiaries Investments and nvestmerit Services

Are Not FOIC Insured Offer No Bank Guarantee May Lose Value

Are Not Insured By Any Federal Government Agency Are Not Deposit

2007 Pltn ihird Bank



EXHIBIT

Deficiency Letter from Energen to Miller/Howard

dated and delivered by facsimile and email on December 2009



David Woodruff

11f IV General Counsel and Secretary

ENERGEN CORPORATION
605 Richard Arrington Jr Boulevard North

fl 1. nAflA Birmingham Alabama 35203-2707
ecemuer t3 LLJUJ Telephone 205 326-2629

BY FEDERAL EXPRESS FACSIMILE and EMAIL

Ms Luan Steinhilber

Director of Social Research

Miller/Howard Investments Inc

324 Upper Byrdcliffe Road

Woodstock NY 12498

Dear Ms Steinhilber

Energen Corporation Energen has received your letter on behalf of Miller/Howard

Investments Inc Miller/Howard stating that Miller/Howard intends to file proposal for

consideratiori at Energens 2010 Annual Meeting of Shareholders Miller/Howard does not

appear in Energens records as registered shareholder Accordingly under Ruie l4a-8b under

the Securities and Exchange Act of 1934 relating to shareholder proposals you are required to

prove to Energen your eligibility to submit the proposal

You enclosed with your proposal letter from Fifth Third Institutional Services the

Fifth Third Letter which indicates that Elm Lawn Cemetery Trust has beneficial ownership of

at least $2000 in market value of the voting securities of Energen and that such beneficial

ownership has existed for one or more years but does not clearly indicate that such beneficial

ownership has been continuous as required by Rule 14a-8b and does not confirm that such

ownership has been continuous though the date on which you submitted your proposal the Fifth

Third Letter being dated prior to the date of your proposal letter as also required by Rule 4a-

8b

The Fifth Third Letter indicates that Miller/Howard is the manager for the portfolio of

Elm Lawn Cemetery Trust but does not indicate that Miller/Howard itself holds shares of voting

securities of Energen Because Miller/Howard does not itself hold the requisite amount of voting

securities it does not appear to meet the eligibility requirements to submit proposal under Rule

14a-8

Under Rule 14a-8b at the time you submit your proposal you must prove your

eligibility to Energen by submitting

either

written statement from the record holder of the securities usually broker

or bank verifying that at the time you submitted the proposal you

continuously held at least $2000 in market value or 1% of Energens

securities entitled to be voted on the proposal at the meeting for at least one

year by the date you submitted the proposal or



Ms Luan Steinhilber

December 2009

Page

copy of filed Schedule 13D Schedule 13G Form Form Form or

amendments to those documents or updated forms reflecting your ownership

of shares as of or before the date on which the one-year eligibility period

begins and your written statement that you continuously held the required

number of shares for the one-year period as of the date of the statement and

your written statement that you intend to continue holding the shares through the date

of Energens annual meeting

In order for your proposal to be properly submitted you must provide us with the proper

writt en evidence that Miller/Howard itself met the share ownership and holding requirements for

Rule 4a-8b You must also provide us with the number of shares held by Miller/Howard as

we are required under Rule l4a-81 to be able to ftrnish such information to any shareholder

requesting it if your proposal is included in Energens proxy statement for the 2010 Annual

Meeting and in order for us to be able to verify compliance with the eligibility requirements

Alternatively if you were intending to submit the proposal on behalf of the Elm Lawn

Cemetery Trust you must provide us with evidence that at the time you submitted the proposal

you were authorized to submit shareholder proposal on behalf of the Elm Lawn Cemetery

Trust as well as the written statement of Elm Lawn Cemetery Trust that it intends to continue

holding the shares through the date of Energens annual meeting In addition you must provide

information concerning the number of shares owned by Elm Lawn Cemetery Trust and its

address and evidencing that Elm Lawns ownership of such shares has been continuous for the

requisite period in order that we may verify the eligibility of Elm Lawn Cemetery Trust under

Rule 14a-8b to submit shareholder proposal and may comply with Rule 14a-8l

Notwithstanding any information you may submit concerning your authority to act for Elm Lawn

Cemetery Trust and its eligibility to submit proposal we reserve the right to seek to exclude

any proposal that is submitted on behalf of Elm Lawn Cemetery Trust rather than on behalf of

Miller/Howard itself based on its own eligibility on the grounds that such proposal was not

timely submitted on the Trusts behalf in accordance with Rule l4a-8e

In order to comply with the Rule 4a-8f to remedy these procedural defects you must

transmit your response to this notice of procedural defects within fourteen 14 calendar days of

receiving this notice For your information we have attached copy of Rule 14a-8 regarding

shareholder proposals

vertrnlg/
David Woodruf
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240.14a-8 Shareholder proposals

This section addresses when company must Include shareholders proposal in its proxy statement

and Identify the proposal in its form of proxy when the company holds an annual or special meeting of

shareholders In summary in order to have your shareholder proposal included on companys proxy

card and included along with any supporting statement in its proxy statement you must be eligible and

follow certain procedures Under few specific circumstances the company is permitted to exclude your

proposal but only after submitting its reasons to the Commission We structured this section in

question-and-answer format so that it is easier to understand The references to you are to

shareholder seeking to submit the proposal

Question What is proposal shareholder proposal is your recommendation or requirement that

the company and/or its board of directors take action which you intend to present at meeting of the

companys shareholders Your proposal should state as clearly as possible the course of action that you

believe the company should follow If your proposal is placed on the companys proxy card the company

must also provide in the form of proxy means for shareholders to specify by boxes choice between

approval or disapproval or abstention Unless othetwise indicated the wordproposal as used in this

section refers both to your proposal and to your corresponding statement in support of your proposal if

any

Question Who is eligible to submit proposal and how do demonstrate to the company that am

eligible In order to be eligible to submit proposal you must have continuously held at least $2000

in market value or 1% of the companys securities entitled to be voted on the proposal at the meeting

for at least one year by the date you submit the proposal You must continue to hold those securities

through the date of the meeting

If you are the registered holder of your securities which means that your name appears in the

companys records as shareholder the company can verify your eligibility on its own although you will

still have to provide the company with written statement that you intend to continue to hold the

securities through the date of the meeting of shareholders However if like many shareholders you are

not registered holder the company likely does not know that you are shareholder or how many

shares yoi
own In this case at the time you submit your proposal you must prove your eligibility to the

company in one of two ways

The first way is to submit to the company written statement from the record holder of your

securities usually broker or bank verifying that at the time you submitted your proposal you

continuously held the securities for at least one year You must also Include your own written statement

that you intend to continue to hold the securities through the date of the meeting of shareholders or

ii The second way to prove ownership applies only if you have tiled Schedule 13D 240.13d101
Schedule 130 240.13d1O2 Form 249.1O3 of this chapter Form 249.1O4 of this chapter

andior Form 249.105 of this chapter or amendments to those documents or updated forms

reflecting your ownership of the shares as of or before the date on which the one-year eligibility period

begins If you have flied one of these documents with the SEC you may demonstrate your eligibility by

submitting to the company

copy of the schedule and/or form and any subsequent amendments reporting change in your

ownership level

Your written statement that you continuously held the required number of shares for the one-year

period as of the date of the statement and

Your written statement that you intend to continue ownership of the shares through the date of the

companys annual or special meeting

Question How many proposals may submit Each shareholder may submit no more than one

proposal to company for particular shareholders meeting

Question How lonô can my proposal be The proposal Including any accompanying supporting

http//eefr.gpoaccess.gov/cgi/t/teXtJteXtidXCecfr8id47b43thb8SS44ftt8d5
86861 cOSc8.. 12/4/2009
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statement may not exceed 500 words

Question What is the deadline for submitting proposal If you are submitting your proposal

for the companys annual meeting you can in most cases find the deadline in last years proxy

statement However if the company did not hold an annual meeting last year or has changed the date

of its meeting for this year more than 30 days from last years meeting you can usually find the deadline

in one of the companys quarterly reports on Form 0.-Q g249.308a of this chapter or in Shareholder

reports of investment companies under 270.30d1 of this chapter of the Investment Company Act of

1940 In order to avoid controversy shareholders should submit their proposals by means including

electronic means that permit them to prove the date of delivery

The deadline is calculated In the following manner If the proposal is submitted for regularly

scheduled annual meeting The proposal must be received at the companys principal executive offices

not less than 120 calendar days before the date of the companys proxy statement released to

shareholders in connection with the previous years annual meeting However if the company did not

hold an annual meeting the previous year or if the date of this years annual meeting has been changed

by more than 30 days from the date of the previous years meeting then the deadline is reasonable

time before the company begins to print and send its proxy materials

If you are submitting your proposal for meeting of shareholders other than regularly scheduled

annual meeting the deadline is reasonable time before the company begins to print and send its proxy

materials

Question What if fail to follow one of the eligibility or procedural requirements explained In

answers to Questions through of this section The company may exclude your proposal but only

after it has notified you of the problem and you have failed adequately to correct it Within 14 calendar

days of receiving your proposal the company must notify you in writing of any procedural or eligibility

deficiencies as well as of the time frame for your response Your response must be postmarked or

transmitted electronically no later than 14 days from the date you received the companys notification

company need .not provide you such notice of deficiency if the deficiency cannot be remedied such as

if you fail to submit proposal by the companys properly determined deadline If the company intends to

exclude the proposal it will later have to make submission under 240.14a8 and provide you with

copy under Question 10 below 24O.14a-8j

If you fail in your promise to hold the required number of securities through the date of the meeting of

shareholders then the company will be permitted to exclude all of your proposals from its proxy

materials for any meeting held in the following two calendar years

Question Who has the burden of persuading the Commission or its staff that my proposal can be

excluded Except as otherwise noted the burden is on the company to demonstrate that it is entitled to

exclude proposal

Ii Question Must appear personally at the shareholders meeting to present the proposal Either

you or your representative who Is qualified under state law to present the proposal on your behalf must

attend the Meeting to present the proposal Whether you attend the meeting yourself or send qualified

representative to tha meeting in your place you should make sure that you or your representative

follow the proper slate law procedures for atlending the meeting and/or presenting your proposal

If the company holds its shareholder meeting in whole or in part via electronic media and the

company permits you or your representative to present your proposal via such media then you may

appear through electronic media rather than traveling to the meeting to appear in person

If you or your qualified representative fail to appear and present the proposal without good cause

the company will be permitted to exclude all of your proposals from its proxy materials for any meetings

held in the following two calendar years

Question If have complied with the procedural requirements on what other bases may company

rely to exclude my proposal Improper under state law If the proposal is not proper subject for

action by shareholders under the laws of the jurisdiction of the companys organization

Note to paragraphi1 Depending on the subject matter some proposals are not considered

proper under state law if they would be binding on the company if approved by shareholders

http//ecfr.gpoaccess.gov/cgi/t/tc/teXtidXceCfrSid47b43cbb88S44th3LlS
86861 c05c8. 12/4/2009
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In our experience most proposals that are cast as recommendations or requests that the

board of directors take specified action are proper under state law Accordingly we will

assume that proposal drafted as recommendation or suggestion Is proper unless the

company demonstrates otherwise

Violation of law If the proposal would If implemented cause the company to violate any state

federal or foreign law to which it is subject

Note to paragraphi2 We will not apply this basis for exclusion to permit exclusion of

proposal on grounds that it would violate foreign law if compliance with the foreign law would

result in violation of any state or federal law

Violation of proxy rules If the proposal or supporting statement iscontrary to any of the

Commissions proxy rules including 240.14a-9 which prohibits materially false or misleading

statements in proxy soliciting materials

Personal grievance special interest If the proposal relates to the redress of personal claim or

grievance against the company or any other person or if it is designed to result in benefit to you or to

further personal interest which is not shared by the other shareholders at large

Relevance lithe proposal relates to operations which account for less than percent of the

companys total assets at the end of its most recent fiscal year and for less than percent of its net

earnings and gross sales for its most recent fiscal year and is not otherwise significantly related to the

companys business

Absence of power/authority lithe company would lack the power or authority to implement the

proposal

Management functions If the proposal deals with matter relating to the companys ordinary

business operations

Relates to election If the proposal relates to nomination or an election for membership on the

companys board of directors or analogous governing body or procedure for such nomination or

election

Conflicts with companys proposal If the proposal directly conflicts with one of the cchipanys own

proposals to be submitted to shareholders at the same meeting

Note to paragraphi9 companys submission to the Commission under this section should

specify the points of conflict with the company% proposal

10 Substantially implemented lithe company has already substantially implemented the proposal

11 Duplication If the proposal substantially duplicates another proposal previously submitted to the

company by another proponent that will be included in the companys prexy materials for the same

meeting

12 Resubmissions lithe proposal deals with substantially the same subject matter as another

proposal or proposals that has or have been previously included in the companys proxy materials within

the preceding calendar years company may exclude it from its proxy materials for any meeting held

within calendar years of the last time it was included if the proposal received

Less than 3% of the vote if proposed once within the preceding calendar years

ii Less than 6% of the vote on its last submission to shareholders if proposed twice previously within

the preceding calendar years or

iii Less than 10% of the vote on its last submission to shareholders ii proposed three times or more

previously within the preceding calendar years and

http//ecfr.gpoaccess.gov/cgi/t/text/text-idxcecfr5idr47b43cbb88844faS58686
cOScE .. 12/4/2009
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13 Specific amount of dividends If the proposal relates to specific amounts of cash or stock dividends

Question 10 What procedures must the company follow if it intends to exclude my proposal If the

company intends to exclude proposal from its proxy materials it must file its reasons with the

Commission no later than 80 calendar days before it files its definitive proxy statement and form of proxy

with the Commission The company must simultaneously provide you with copy of its submission The

Commission staff may permit the company to make Its submission later than 80 days before the

company files its definitive proxy statement and form of proxy if the company demonstrates good cause

for missing the deadline

The company must file six paper copies of the following

The proposal

ii An explanation of why the company believes that it may exclude the proposal which should if

possible refer to the most recent applicable authority such as prior Division letters issued under the

rule and

iii supporting opinion of counsel when such reasons are based on matters of state or foreign law

Question 11 May submit my own statement to the Commission responding to the companys

arguments

Yes you may submit response but it is not required You should try to submit any response to us with

copy to the company as soon as possible after the company makes its submission This way the

Commission staff will have time to consider fully your submission before it issues its response You

should submit six paper copies of your response

Question 12 lIthe company includes my shareholder proposal in its proxy materials what information

about me must it include along with the proposal Itself

The companys proxy statement must include your name and address as well as the number of the

companys voting securities that you hold However instead of providing that information the company

may instead include statement that it will provide the information to shareholders promptly upon

receiving an oral or written request

The company is not responsible for the contents of your proposal or supporting statement

Question 13 What can do if the company includes in its proxy statement reasons why it believes

shareholders should not vote in favor of my proposal end disagree with some of its statements

The company may elect to Include in its proxy statement reasons why it believes shareholders

should vote against your proposal The company is allowed to make arguments reflecting its own point

of view Just as you may express your own point of view in your proposals supporting statement

However if you believe that the companys opposition to your proposal contains materially false or

misleading statements that may violate our anti-fraud rule 240.14a9 you should promptly send to the

Commission staff end the company letter explaining the reasons for your view along with copy of the

companys statements opposing your proposal To the extent possible your letter should include specific

factual Information demonstrating the inaccuracy of the companys claims Time permitting you may

wish to try to work out your differences with the company by yourself before contacting the Commission

staff

We require the company to send you copy of its statements opposing your proposal before it sends

its proxy materials so that you may bring to our attention any materially false or misleading statements

under the following timeframes

If our no-action response requires that you make revisions to your proposal or supporting statement

as condition to requiring the company to include it in Its proxy materials then the company must

provide you with copy of its opposition statements no later than calendar days after the company

http//ecfr.gpoaccess.gov/cgilt/texiltext-idxcecfrSi47b43cbb88844faad5 86861 c05c8.. 12/4/2009



Electronic Code of Federal Regulations Page of

receives copy of your revised proposal or

ii In all other cases the company must provide you with copy of its opposition statements no later

than 30 calendar days before its tiles definitive copies of its proxy statement and form of proxy under

240 14a8

FR 29119 May 28 1998 53 FR 50522 50623 Sept 22 1998 as amended at 72 FR 4168 Jan 29
2007 72 FR 70456 Dec 11 2007 73 FR 977 Jan 20081

http//ecfr.gpoaccess.gov/cgiJt/texVtextidXCeCfrSid47b43Cbb8S844ThadS8GSó
cO5e. 1214/2009
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Response Letter of Miller/Howard

dated and received by facsimile on December 16 2009
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December 162009

VIA FAX and FEDERAL EXPRESS

David Woodruff

General Counsel and Secretary

Energen Corporation

605 Richard Arringtori Jr Blvd North

Birmingham Alabama 35203-2707

Dear Mr Woodruff

am writing in response to your letter of December 2009 refleting4cumei1tation of our

beneficial ownership of shares enabling us to file sb rehokler.resphSii purspant to Rule 14a-

Miller/Howard Investments Inc is the manager of shares onbehalf of the Elm Lawn

Cemetery Trust and has authority under our contract with the TruSt to vote shares on its behali

Rule 3d-3 found at 17 C.F.R 240.1 3d-3 provides the definition of beneficial owner

beneficial owner of security includes any person who irtØtly or indirectly through

any contract arrangement understanding relationship orätherwise has or shates

Voting power which includes the power to vete or direct tbc voting of such

security and/or

Investment power which includes the power totisposc or to direct the

disposition of such security

Because we have the power to vote shares on behalf of the Trust we ea beneficial owner Of the

shares and are entitled to file shareholder resolution Enclosed plcase.d Øopy of the

relevant contractual language regarding our authority to vote shares on behalf of the Trust We

intend to continue to hold such shares through the upcoming shareboider meeting In addition

we enclose revised letter from the custodian of the shares veriflng the ownership amount and

holding period

If you have any questions or require more informationplease cØntact .tuan.Steinhilber Director

of Social Research Miller/Howard Investments Inc 324 Upper Byrdtiliffb Rdad Woodstoclc

New York 12498 luancThmbinvest.corn

Sincerel

LuanStei

Director of Social Research

P0 Box 549 1.324 tfr.Bde Vdopdstock Ni 2498

wrnhinŁtiâPi ron84567a9t86 fax845.6 79 .5862

4dC.rSOtJtJ VS b4 bd
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Managed Account Agreement of Elm Lawn Cemetery

sent with Exhibit
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MANAGED AccouNT AGREEMENT

The following represents the Agreement between Miller/Howard Irtvestmentsc..aDel.are corporation managà and

c.incPj
.. clientr

Client shall retain the investment management services of

manager for the management of certain assets of client The

amount and the source of such assets shall be at the discretion

of client Manager agrees to make its best efforts investing the

aasets of client

Client will place the account assets in the possession of such

custodian as client may designate and manager shall not have

at any time possession of clients assets Manager shall commu
nicate with the custodian as may be required in the normal

course of doing business

Glient authorizes manager fnm tote to time in its sole dis

cretion to direct the custodian and brokers to sell purchase

invest reinvest exchange retain deposit or otherwise trade in

or dispose of clients investment account assets including eq

uities bonds related securities and exchange-traded options

Manager shall direct the manner method timing and place

ment of such trading and disposition aient agrees that all such

trading and disposition shall be at the sole discretion of man

ager Clients investment account shall include all income and

proceeds from and additions to such assets Manager repre

sents that it is registered investment advisor under the Invest

ment Advisors Act of 1940 and acknowledges that it is fidu

ciary of clients Plans and investment accounts

Client agrees that the manager shall place its securities bro

kerage transactions with the broker or brokers of its choice

unless otherwise instructed at competitive commission rates

in accordance with clients stated commission guidelines or as

appropriate with commissions included in comprehensive

wrap fee

Client understands and agrees that manager may act for

other clients

No provision of this
agreement shall be considered as

waiver of any rights
dient may have in connection with any

failure by manager comply with spy applicable law or regula

don

This agreement
shall notbe assignable or transferable with

out die consentof dient and client shall make no assignment

without the context of maxiager

The parties undctstand apd agree that fees for
management

of clients account Thall be billed according to the atched fee

schedule Manager-will bill clients agent brakes or trustee for

such fees quarrórlyat the beginning of each calendar quarter

based on the assdt lueifrhe account the end of the previ

otis quarter and-courrntly send copy of the bill to client

Fees may be prorated
in arrears for signiflearit capita with

drawals and/or additions dnring the period Client
agrees to

provide manager with ten days written notice of any withdraw

als or additions If this- agreement is canceled by either
paxtjt

the fee payable by çUent shall be prorated through the date dies

such cancellation is effective

Either party may cancel this agreement on thirty days writ

ten notice at any time for any reaSon or no teason and there

shall be no penalties forcancellation This contract may be can-

celed for an resosi or tin reason within five days of the date

of signing wirhdut-penalty

10 This agreement
ancIallmattet pertaining thereto shall bç

governed by and construed- in accordance with thi laws of the

State of New Yorlc My- and all disputes arising under this

agreement shah be settled -in an arbitration proceeding cot-

ducted under the rules -Of the American Arbitration Associa-

don at Kingston New York

11 By the cxeqitibn of.this areemenr client affirit ihat ci-

cot has received iæ-formadon regarding the philosophy ari$

implementation of
managers investment stritegies

and his re

ceived wcittth disclosure concerning rh-c background arid

business practices of manager

have seen and read Miner/Howard Investments brochure Form ADV PattI and examihdperforniance hiStory uuderstart4

that
past performance is no guarantee of future returns fully understand that stock-prices cn fluctuate with marker çond tio9s

and no specific amount of future returns has bccn quottd to me by Miller/Howard istvestrndnts Inc understand thaº managcr.

fees will adjust on pro rats basis whcn funds are added or withdrawn according to the contracted -fee schedule

AGREEDt

Client qA LAwreBj_
Signattç _____-

DarJjJ_2000_

Name Mkcs- i4-
tibisàr4Investthetits Inc

Tnic4cfrij.eJ_
Date

-AFTER COntrk4 is- EXECuTED
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Ut ADMINISTRATION

10 CASH AND CASH EQUIVALENTS
All cash whenever possible should be invested in interest bearing securities Generally these securities should

be free of risk loss price fluctuation and instantly salable In order accomplisti this objective most efticiently

Chicago Trusts money market fund generally shall be used for caslk resrves although investment grade

corporate or government securities maturing in one year or less may be userFila sufficient yield advanflige qxists

11 TAX STATUS
The trust Thud is taxable entity The fiscal year end of the fund is Deceniber 31 Therefore specific

consideration should be given to the tax impact of all security sales priPr to consummating auth salS

Miller/Howard should focus on maximizing the Accounts after tax return Partjcular attention should be given

throughout the year and especially near year-end regarding cumulative .eapitalgain tax minimization strategWs

tax selling tax swaps substitution etc In addition due to the disadvanthgeous tax treatment that

impacts net short-term loss the inability toutilize short-term losses of more than $3.OQO in one calendisr year tp

offset ordinary income or long-term gains the sale of securities that havedepteqiated and that have been held fçr

less than one year should be minimized in the event that such sales would rsult in net short-term loss absent othsr

compelling considerations Furthermore whenselling portion of posItion that is comprised of multiple lots

Miller/Howard should specify the particular lot or lots to be sold in order .to mmthe tax impeci of the

transaction

12 1RQflES4ANDRflGM4ttMtOIt
Miller/Howard shall be responsible for voting the proxies for all secoiltiss heWn the Accdux1 MiIlr/Hcwtdt

shall vote such proxies according to what it determines to be in the best interest of ihe Account Miller/Howar4p

shall iot be required to consult with Elm Lawn in making such 4ccisIoçis.asid.Elm.LaWn shall not otherwise

inolVed4irthiaprocess

Miller/Howard shall be responsible for advising the custodian as to the reiolutiàd of any reorganization üsues that

affect securities held in the Account MillerIfloward shall advise the custodian according to what it detrminesto

be in the best interest of the Account Miller/Howard shall not be requited to consult with Elm Lawn in making

such decisions and Elm Lawn shall not otherwise be involved in this procÆs

13 DISCRETIONARY AUTHORITY
The Elm Lawn Account shall be considered discretionary in nature md discieiionary authority shall be given by
Elm Lawn to Miller/Howard an S.E.C registered investment advisor

14 MONEY MANAGER COMMuNICATIONS

Investment Reports

If any investment reports are provided by Miller/Howard they shodldbe.transmitted toboth Elm Lawn an4 tb.

IPEX

Correspondence

Miller/Howard shall simultaneously provide IPEX with copies of any nd all cofreillióndence coricerningth
Account sent to either Elm Lawn or to Chicago Trust

Money Manager Billings

The billing statement for money management services rendered shopld be sent to Mr Robert Tioost at EIS

Lawn at the address set forth below with copy sent to at the addresses set forth in Section 15 for

subsequent payment by Mr TroosL

IIS Miller/Howard in i2/iU/99



EXHIBIT

Letter of Fifth Third dated December 14 2009

sent with Exhibit
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December 14 2009

Ms than Steinhilber

Director of Shareholder Advocacy

Miller/Howard Investments Inc

324 Upper Byrdeliffe Road

Woodstock NY 12498

Dear Ms Steinhilber

Fifth Third Bank lets as custodian for thelElm Lawn Cethetery.ThiÆith

Miller/Howard Investments Inc as the manager for this portlbiio

We confirth that Elm Lawn Cemetery Trust has held 1770 sllatØs àftlte voting securities

of Energen Corporation continuously for more than one yearpribrto

November 232009 so that such shares have held market value lnexcess of $2000 for

the entirety of the relevant holding period

Should you require further infonnation please contact mediteetly

Best regards

Mwy Hubbard

Senior Client Service Manager

Global Securities Services

Fifth Third Institutional Services

Phone 616.653.5365

Fifth TI tirci Bnncorp provides access to investments and lrivestmenttervicus through various

subsidiaries Investments and Investment Srvices

IJ Are NotFOicinsuredI offer No Bank Guarantee .tay Lose VMue

Are Not insured fly An Federal Government Agency Are Not AOeposit

2007 Fifth Third Bank


