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Re International Business Machines Corporation

Incoming letter dated December 17 2009

Dear Mr Bonzani

This is in response to your letter dated December 17 2009 concerning the

shareholder proposal submitted to IBM by the AFSCME Employees Pension Plan Our

response is attached to the enclosed photocopy of your correspondence By doing this

we avoid having to recite or summarize the facts set forth in the correspondence Copies

of all of the correspondence also will be provided to the proponent

In connection with this matter your attention is directed to the enclosure which

sets forth brief discussion of the Divisions informal procedures regarding shareholder

proposals

Sincerely

Heather Maples

SeniOr Special Counsel
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January 22 2010

Response of the Office of Chief Counsel

Division of Corporation Finance

Re International Business Machines Corporation

Incoming letter dated December 17 2009

The proposal would amend the bylaws to require that the chairman be an

independent director as defmed in the proposal

There appears to be some basis for your view that IBM may exclude the proposal

under rule 14a-8f We notethat the proponent appears to have failed to supply within

14 days of receipt of IBMs request documentary support sufficiently evidencing that it

satisfied the minimum ownership requirement for the one-year period required by
rule 14a-8b Accordingly we will not recommend enforcement action to the

Commission if IBM omits the proposal from its proxy materials in reliance on

rules 14a-8b and 14a-8f In reaching this position we have not found it necessary to

address the alternative bases for omission upon which IBM relies

sincerely

Julie Rizzo

Attorney-Adviser



DIVISION OF CORPORATION FINANCE

INFORMAL PROCEDURES REGARDiNG SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to

matters arising under Rule 14a-8 CFR 240.14a-8 as with other matters under the proxy

rules is to aid those who must comply with the rule by offering informal advice arid suggestions

and to determine initially whether or not it may be appropriate in particular matter to

recommend enforcement action to the Commission In connection with shareholder proposal

under Rule 14a-8 the Divisions staff considers the information furnished to it by the Company

in support of its intention to exclude the proposals from the Companys proxy materials as well

as any information furnished by the proponent or the proponents representative

Although.Rule 14a-8k does not require any communications from shareholders to the

Commissions staff the staff will always consider information concerning alleged violations of

the statutes administered by the Commission including argument as to whether or not activities

proposed to be taken would be violative of the statute or rule involved The receipt by the staff

of such information however should not be construed as changing the staffs informal

procedures and proxy review into formal or adversary procedure

It is important to note that the staffs and Commissions no-action responses to

Rule 14a-8j submissions reflect only informal views The determinations reached in these no-

action letters do not and cannot adjudicate the merits of companys position with respect to the

proposal Only court such as U.S District Court can decide whether company is obligated

to include shareholder proposals in its proxy materials Accordingly discretionary

determination not to recommend or take Commission enforcement action does not preclude

proponent or any shareholder of company from pursuing any rights he or she may have against

the company in court should the management omit the proposal from the companys proxy

material



____

Vice Prestdent Assistant General Counsel

and Secretary

International Business Machines Corporation

One New Orchard Road

Armonk New York lo5ot

December 17 2009

U.S Securities and Exchange Commission

Division of Corporation Finance

Office of Chief Counsel

100 Street N.E

Washington D.C 20549

Re IBM Stockholder Proposal AFSCME Employees Pension Plan

Ladies and Gentlemen

Pursuant to Rule 14a-8j under the Securities Exchange Act of 1934 am
writing to notify you of the intent of international Business Machines Corporation New

York corporation IBM or the Company to exclude from its proxy statement and

form of proxy for its annual meeting of stockholders schedukd to be held on April 27
2010 the Proxy Materialsj stockholder proposal received from the AFSCME
Employees Pension Plan the Proponent or the Plan am enclosing six copies of

this letter together with letter dated November 2009 from the Proponent which

includes the aforementioned stockholder proposal to amend certain provisions of the

Companys By-laws to require the election of an independent Chairman of the Board the

Proposed By-law Amendments and the related supporting statement the Supporting

Statement together with the Proposed By-law Amendments the Proposal see
attached Exhibit As required by Rule 14a-8j this letter is being filed with the

Securities and Exchange Commission the SEC or the Commissionby the Company
not later than 80 calendar days before the Company files its definitive Proxy Materials

with the SEC..

CiDocamenis and Scntrt AdminisuaioæMy Docuni rs\uscr2tOCSAFSCME 2010 Proposal 14a$ Leite to SEC.OOC



THE PROPOSAL

The Proposal states

RESOLVED that
pursuant to Article XII of the Bylaws the stockholders

of International Business Machines Corporation IBM amend the

Bylaws to add the following text to the end of Article section

The chairman of the Board shall be director who is independent from

the Corporation director is not independent ifhe or she

in the last five years has been employed by the Corporation

ii employed by served as director of or has had five percent

or greater equity interest in an entity that makes payments to or

receives payments from the Corporation and either such

payments account for one percent or more of the entitys or the

Corporations consolidated
gross revenues in any single fiscal

year or if the entity is debtor or creditor of the Corporation

the amount owed exceeds one percent of the Corporations or

entitys asseLs iii an employee or director of foundation

university or other non-profit organization that receives donations

from the Corporation or the director has been direct beneficiary

of any donations to such an organization or iv part of an

interlocking directorate in which the CEO or other employee of the

Corporation serves on the board of an entity employing the

director or

in the past five years has provided consulting or other services

to the Corporation or an executive officer of the Corporation or

is the parent child sibling aunt uncle or cousin of someone

described in any of the subsections in or above

If the Board determines that Chairman of the Board who was

independent when selected is no longer independent the Board shall seleci

new Chairman of the Board who satisfies the requirements of this Bylaw
within 60 days of such determination Compliance with this Bylaw shall

be excused if no director who qualifies as independent is elected by the

stockholders or if no director who is independent is willing to serve as

Chairman of the Board Thi.s Bylaw shall apply prospectively

The stockholders further amend the Bylaws to delete the first sentence in

Article section which requires that either the Chairman of the Board

or President be the Chief Executive Officer The second sentence of

Article section is amended to replace The officer so designated

with The Chief Executive Officer

CLocumcnts ami SethngswlministraionMy Documcrns$user2DOCS\AFSCME 2011
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SUPPORTING STATEMENT

iBMs CEO Samuel Palmisano also serves of chairman of IBMs board

of directors As Intel chairman Andrew Grove stated The separation of

the two jobs goes to the heart of the conception of corporation Is

company sandbox for the CEO or is the CEO an employee If hes an

employee be needs boss and that boss is the board The chairman runs

the board How can the CEO be his own boss Also in our view these

roles require different skills and temperaments

We urge stockholders to vote for this proposal

lEnd of Proposall

IBM believes the Proposal may properly be omitted from its Proxy

Materials for the reasons set forth below To the extent that the reasons for omission

stated in this letter are based on matters of law these reasons are the opinion of the

undersigned as an attorney licensed and admitted to practice in the State of New York In

analyzing the Proposal for the purposes of this letter we have assumed that the Company
would take only those actions specifically called for by the Proposal

GROUNDS FOR EXCLUSION

The Proposal may properly be excluded from the Proxy Materials pursuant

to

Rules 14a-8bl b2 and because the Proponent failed to provide the

complete and proper information required under such rules

Rules 14a-8i3 and 14a-9 because the Proposal is impermissibly vague and

indefinite as well as materially misleading

Rule 4a-8i2 because implementation of the Proposal would cause the Company
to violate New York law and

Rule 4a-8i6 because the Company lacks the power or authority to implement

the Proposal

We believe that each of these grounds for challenge are independently

good and sufficient bases for exclusion of this proposal Without detracting from any of

these arguments we want to emphasize that the proposal at issue is not typical

precatory proposal submitting an item for vote by investors with the ultimate decision

left to the Board of Directors Rather this proposal purports to be binding by-law

amendment implementing procedures that go to the core of how the Company operates
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and manages its business and affairs We submit that the following arguments
demonstrate without question that the proposal is so fundamentally flawed vague
indefInite and misleading as to be impossibleto understand or implement -- deficiencies

which should not he accepted for any proposal but which cannot be tolerated for

proposals that
purport to be binding on the Company If this proposal is permitted to be

included in our proxy materials the Company will face the untenable risk of potentially

being called upon to implement new by-law where adherence is impossible and

violation is inevitable in clear violation of New York law and to the detriment to our

investors

ANALYSIS

THE PROPOSAL MAY BE OMITTED UNDER RULES 14a-SbI b2
AND BECAUSE THE PROPONENT FAILED TO PROVIDE THE
COMPLETE AND PROPER INFORMATiON REQUIRED UNDER SUCH
RULES DESPITE TIlE TIMELY AND SPECIFIC REQUEST OF THE
COMPANY FOR THE PROPONENT TO FURNISH SUCH REQUIRED
INFORMATION

Rule l4a-8bl provides that in order to be eligible to submit proposal
stockholder must have continuously held at least $2000 in market value or 1% of the

companys securities entitled to be voted on the proposal for at least one year prior to the

date the proposal is submitted and must continue to hold those securities through the date

of the meeting If the proponent is not registered holder he or she must provide proof

of beneficial ownership of the securities Under Rule 4a-8fX company may
exclude stockholder proposal if the proponent fails to provide evidence that it meets the

eligibility requirements of Rule 4a-8b provided that the company timely notifies the

proponent of the deficiency and the proponent fails to correct the deficiency within the

required time

IBM received the Proposal and related documentation in five-page fax

on November 2009 The Company promptly examined the Proponents submission

and detennined that the Proponent was not record stockholder The Company also

determined that the Proponent had not provided the required evidence as to its claim of

beneficial ownership of IBM stock and of its eligibility to file stockholder proposal

under Rule 4a-8 In particular the Proponent wrote in its November 6th letter that the
Plan is the beneficial owner of 9514 shares of voting common stock the Shares of the

Company and has held the Shares for over one year In addition the Plan intends to hold

the Shares through the date on which the Annual Meeting is held The Proponents
attached letter from its Trustee State Street Bank State Street however failed to

corroborate any stock ownership in IBM as of the date the Proposal was submitted i.e
November 2009 as required by Rule 4a-8b because that letter confirmed the

Plans ownership of iBM stock as of November 2009 which was the date of that letter

See Staff Legal Bulletin No 14 C.lc3 July 13 200 statement of ownership as of

one day before the proposal is submitted is insufficient
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The Company therefore timely wrote to the Proponent by letter dated

November 16 2009 the Notification Letter See Exhibit containing complete

copy of the Companys November 16 2009 letter In the Notification Letter we

acknowledged State Streets November 5th written statement that it held the Shares for

the Plan as of such date but we specifically asked to receive proper proof of the Plans

continuous beneficial ownership of IBM stock The second paragraph of our November

16th letter set out in detail what the Proponent had to do in order to provide us with the

proper proof for its claim of beneficial IBM stock ownership under the Commissions

regulations See Exhibit stating Rule 14a-8s ownership requirements explaining that

the Proponents documentation did not comport with those requirements and foimally

requesting from Proponent proper proof of IBM stockholdings as required

under the SECs rules and regulations and as fully described for Proponents

reference in this letter We also excerpted the relevant portions of the Commissions

regulations for the Proponents convenience describing precisely how the Proponent

must prove that at the time it submitted the Proposal it continuously held the minimum

amount of IBM securities for at least one year Finally the Company specifically called

to the Proponents attention the 14-daytime limitation to reply to the Company with the

required information See Exhibit explaining that all of the required infonnation set

forth in this letter must be sent within 14 calendar days of the date you receive this

request We faxed the Notification Letter to the Proponent on November 16 2009 and

it was received by the Plan that day Sec Exhibit confirming receipt of the

Notification Letter by fax

By letter dated November 24 2009 the Proponent replied to IBM Sec

Exhibit The Proponent enclosed another letter from State Street datcd November

24 2009 the State Street Letter See page of Exhibit The State Street Letter

which was addressed to AFSCME stated in pertinent part that

State Street Bank and Trust Company is Trustee for 9514 shares of international

Business Machines common stock held for the benefit of the American

Federation of State County and Municiple Employees Pension Plan Plan
The Plan has been beneficial owner of at least 1% or $2000 in market value of

the Companys common stock continuously for at least one year prior to

November 2009 The Plan continues to hold the shares of Mylan stock

fsic emphasis in original

The State Street Letter does not provide the evidence of minimum

continuous beneficial ownership of IBM securities specifically required under Rule 4a-

which was identified and requested by IBM in the Notification Letter In particular

the State Street Letter does not provide evidence that the Plan has been beneficial

owner of at least 1% or $2000 in market value of IBMs common stock continuously for

at least one year prior to November 2009 Instead the State Street Letter provides

such evidence for the Companys common stock While the term Company is

capitalized it is never defined either in the State Street Letter or anywhere else

Although it could be that the term Company is referring to IBM it is equally likely in
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this case that it is not In this connection the very next sentence calls into doubt any

assumption that State Street might have been
referring to IBM at all since that sentence

clearly states that Plan continues to hold shares of Mylan stock It is axiomatic

that Mylan is not IBM Mylan is not related to IBM in any way Since the State Street

Letter does not make clear which Company it is referring to no clear proof verifying

the point of continuous beneficial ownership of IBM stock was ever subrnitted In sum
the State Street Letter is neither clear nor responsive to the Commissions requirements

on minimum and Continuous beneficial ownership of IBM stock which requirements

were all called to the Proponents attention in our Notification Letter and the time period

for providing proper proof has long expired

Additionally because the Proponent did not appear to be record holder

from its initial submission on November and because that submission contained no

independent proof corroborating the Plans ownership of any IBM securities for the

requisite period the Notification Letter specifically asked the Proponent to reaffirm its

intent to continue to hold the requisite amount of IBM stock through the date of the IBM
Annual Meeting See Exhibit You must also include your own written statement that

you intend to continue to hold the securities through the date of the meeting of

shareholders. The Proponents November 24 response utterly failed to do so

Assuming that the Proponent had submitted proper proof of beneficial ownership from

State Street showing that it held the requisite IBM stock and was eligible to file the

Proposal the Proponent should have reaffirmed its intent to hold the IBM securities for

the requisite period as was specifically requested by IBM It failed to do so

With respect to the deficiencies identified above the Staff letter in

international Business Machines Corporation avail Jan 2002 is particularly

instructive There in strikingly similar situation defective broker letter from another

record holder mentioning Lehman Brothers Holdings in one instance rather than IBM
was fatal to that proponents attempt to establish proper proof of beneficial ownership

See also The Coca-Cola Go avail Feb 2008 broker documentation was determined

to be defective where the proponents actual name was The Great Neck Capital

Appreciation LTD Partnership and the letters from the proponents broker purporting to

establish eligibility of the proponent identified the beneficial owner as THE GREAT
NECK CAP APP INVST PARTSHP DFJ DISCOUNT BROKER and THE GREAT
NECK CAP APP INVST PARTSHP respectively We submit that the same result

should be reached in this case

The Staff has regularly granted no-action relief to companies where

proponents have failed following timely and proper request by company to furnish

the full and proper evidence of continuous beneficial ownership called for under the

regulations in timely fashion See e.g Rentech Inc avail December 15 2008

brokers letter dated October 30 2002 stating that the proponent was customer and

held 90000 shares for almost 10
years and had not sold any shares since July 2008 was

insufficient when proposal was filed on October 30 2008 see also General Electric Co
avail Jan 2009 brokers letters failed to show continuous beneficial ownership to

the date the proposal was submitted international Business Machines Gorp avail Dec
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2007 permitting exclusion on the basis of stale brokers letter international

Business Machines rorp avail Jan 2002 stale brokers letter post-facto attempt to

cure after receipt of companys no-action letter request deemed ineffective International

Business Machines Corp avail Jan 14 2002 brokers letter claiming ownership of

shares since prior to November 30 2001 did not properly establish ownership on

November 2001 post-facto attempt to cure following receipt of companys no-action

letter request deemed ineffective Baxter International Inc avail Feb 22 2006 when
proposal submitted on November 2005 brokers letter stating that it held 100 shares in

the proponents account from November 18 2004 through November 30 2005 was
insufficient to prove continuous beneficial ownership The St Joe Company avail Mar

14 2006 undated brokers letter stating that the Proponent continuously owned 6.4

shares of the Companys common stock from October 24 2004 to the date of the brokers

letterthe date of which could not be pinpointedwas insufficient to establish proper

proof of beneficial ownership ATT corp avail Jan 24 2001 stockholders own
statements regarding continuous beneficial ownership insufficient even when coupled

with brokerage statements Eastman Kodak Co avail Feb 2001 letter from broker

stating ownership from November 1999 through November 2000 insufficient to

prove ownership on November 21 2000 the date the proposal was submitted Bank of
America avail Feb 12 2001 broker letter confirming that proponent had been

shareholder of Bank of America since at least January 1993 deemed insufficient to

prove beneficial ownership Oracle corp avail June 22 2001 proposal excluded

based upon defective brokers letter which did not show that stockholder owned shares

on the date the proposal was submitted Eastman Kodak co avail Feb 2001

statements from Deutsche Bank and Amalgamated Bank of New York deemed

insufficient Bell Atlantic Corp avail July 21 1999 proponents brokerage

documentation found by Staff insuflicient to prove continuous beneficial ownership
Skaneateles Bancorp Inc avail Mar 1999 self-serving letter by proponent as to

stock ownership coupled with incomplete broker letter also properly determined to he

insufficient proof of beneficial ownership under Rule 4a-8b International Business

Machines corp avail Dec 23 1997 documentary information in the form of

brokers letter predating the submission of the proposal deemed insufficient to prove

beneficial ownership under former Rule 4a-8i1 Columbia Gas System inc avail
Mar 10 1997 documentary information submitted by proponent deemed insufficient

under former Rule l4a-8a1

Finally there is nothing in the Proponents correspondences to IBM which

can properly cure the defective State Street Letter since statements from beneficial

owner about its own stock ownership cannot in any event serve to satisfy the

Commissions regulatory requirements for independent corroborative proof of continuous

beneficial ownership In this connection the Staff has made it clear on numerous

occasions that assertions by putative beneficial owner as to his/her own stock

ownership and/or the required holding period for such shares cannot serve to establish the

requisite proof of beneficial ownership under Rule 4a-8 See international Business

Machines Corp avail Dec 19 2004 defective brokers letter not subject to post-facto

cure when company had timelysent out proper request
for proof of beneficial ownership

which was not timely satisfied International Business Machines Corp avail Jan
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2004 to same effect International Business Machines Corp avail Jan 22 2003
reconsideration denied Feb 26 2003 original brokers letter was stale and could not

serve to prove beneficial ownership as of the date the proposal was submitted after the

fact attempt to cure deemed ineffective

Under the Commissions rules the burden of establishing clear and proper
proof of continuous beneficial ownership under Rule 4a-8 is on the stockholder

proponent and here the Proponent simply failed to meet that burden Under Rule 4a-

8f the Company timely and courteously noifled the Proponent of the deficiencies in its

initial submission and that the Company required proper proof of its continuous

beneficial ownership of IBM stock as required by Rule 14a-8b The Company further

advised the Proponent specifically what would constitute such proof The Company also

specifically advised the Proponent of the 14-day time period in the Commissions

regulations for furnishing such information to the Company Having been given clear

and specific request for the information required by the regulations the Proponent did not

provide corroborative information proving that it continuously held the minimum amount
of IBM shares for one or more years by the date it submitted the Proposal 11 also failed

to reaffirm its intent to hold the requisite IBM shares through the date of the annual

meeting as requested Pursuant to Rule 4a-8 of Regulation 4A the Proponent had

14 days from the date of its receipt of the Companys Notification Letter to respond fully

by providing all of the information contemplated by the Commissions regulations and

properly requested by IBM The 14-day period under which the Proponent had to furnish

the required information to the Company has now expired without our receiving such

proper documentation Because the Proponent failed to respond fully with the

information required by Rule 4a-8b to prove its claim of continuous beneficial

ownership of IBM stock even after the Companys timely and appropriate request under

Rule 4a-81 for the information required by the regulations and after we also called out

to the Proponent the specific 14-day time limitation for furnishing this information IBM

now respectfully requests your advice that the Division will not recommend any

enforcement action to the Commission if we omit the instant Proposal from our Proxy

Materials under Rules 14a-8b and

THE PROPOSAL MAY BE OMITTED UNDER RULE 14a-8i3
BECAUSE IT IS IMPERMISSIBLY VAGUE AND INDEFINITE AS WELL
AS MATERIALLY MISLEADJNG

Rule 4a-8i3 permits the exclusion of stockholder proposal if the

proposal or supporting statement is contrary to any of the SECs proxy rules or

regulations including Rule 14a-9 which prohibits materially false or misleading

statements in proxy materials The Staff consistently has taken the position that vague

and indefinite stockholder proposals are excludable under Rule 14a-8i3 because

neither the shareholders voting on the proposal nor the company in implementing the

proposal if adopted would be able to determine with any reasonable certainty exactly

what actions or measures the proposal requires Staff Legal Bulletin No 14B Sept 15

2004 see also Dyer SEC 287 F.2d 773 781 8th Cir 1961 citing the SECs
decision not to compel company to include shareholder proposal in its proxy materials
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because appears to us that the proposal as drafted and submitted to the company is

so vague and indefinite as to make it impossible for either the board of directors or the

stockholders at large to comprehend precisely what the proposal would entail. Further

the Staff has also allowed the exclusion of stockholder proposals when they include

materially false or misleading statements which is violation of Rule 4a-9 Staff Legal

Bulletin No 14B Sept 15 2004

The Proposal is fatally vague and indefinite for the following reasons

the Proposal purports that its effect is to separate the powers and duties of the CEO
from those of the Chairman but the Proposed By-law Amendments could in fact

give the CEO the powers and duties of the Chairman

the Proposed By-law Amendments grant the CEO the powers and duties of the

office of the Chairman or the office of the President without providing guidance

regarding when the CEO has the duties of each such office

the Proposed By-law Amendments use of the undefined term other services

renders its detinition of director independence capable of multiple incongruous

interpretations

the breadth of the familial relationship prong of the Proposed By-law Amendments
director independence definition is subject to multiple interpretations and

the Proposal is vague and indefinite with respect to its effect on the Companys
current Chairman

In addition as discussed below because the Proposed By-law

Amendments when read together with the Supporting Statement are materially

misleading the Proposal is excludable under Rule 4a-8i3 as violation of

Rule 14a-9

The Proposal purports that its effect is to separate the powers and

duties of the CEO from those of the Chairman but the Proposed By-law

Amendments could in fact give the CEO the powers and duties of the Chairman and

therefore the Proposal should be excluded as being vague indefinite and misleading

The Proposal when read as whole suggests that the Chairman and CEO
will have distinct roles if the Proposal is adopted For example the Proposed By-law

Amendments require that the Chairman be an independent director and define

independent directors to exclude the Companys employees which includes the CEO
and the Supporting Statement states that separation of the two jobs goes to the

heart of the conception of corporation and that in our view these roles require

different skills and temperaments

The actual effect of the Proposed By-law Amendments however is to

grant the CEO the same powers and duties as the Chairman The Proposed By-law
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Amendments which are mandatory binding amendments to the Companys By-Laws the

By-laws would amend Article Section Section to state that Chief

Executive Officer shaU have in addition to the powers and duties applicable to the office

set forth in Section oft/ic Board or of this Article general

and active supervision over the business and affairs of the corporation and over its several

officers agents and employees subject however to the control of the Board

Emphasis added See attached Exhibit which is copy of the By-laws see also

attached Exhibit which for ease of analysis is blackline of the relevant portions of

the By-laws as would be amended by the Proposal if adopted The Proposal is especially

misleading in this regard because its actual effect as described above cannot be gleaned

from the face of the Proposal such that stockholders voting on the Proposal are unlikely

to understand the Proposals effect See Proposal The second sentence of Article

section is amended to replace The officer so designated with The Chief Executive

Officer. Because the Proposed By-law Amendments to Section are utterly

inconsistent with the Proposed By-law Amendments to Article Section requiring the

Chairman to be independent the Proposal is vague indefinite and misleading

The Staff has consistently pennitted the exclusion of proposals that would

be misleading to the stockholders For example the Staff has permitted the exclusion of

proposals where literal reading of the proposal differed from reading of the proposal

together with the supporting statement See e.g Prudential Financial Inc avail Feb

16 2007 permitting exclusion of proposal where the breadth of management

compensation plans subject to stockholder approval differed based on literal reading of

the proposal as compared to reading of the proposal in conjunction with the supporting

statement The Home Depo Inc avail Jan 29 2007 concurring with the omission of

proposal requiring two nominees for each new member of the board where the

company argued that the Proposal as whole is incoherent or the supporting

statement materially misrepresents its scope International Business Machines Corp

avail Jan 10 2003 permitting exclusion of an identical proposal as was submitted in

The Home Depot inc letter avail Jan 29 2007under Rule 14a-8i3 as vague and

indefinite Likewise the Staff has permitted exclusion of proposals where the terms of

the proposal differ from the proposaJs intent See e.g SunTrusi Banks Inc avail Dec

2008 concurring with the omission of proposal where the proposals intent was

that executive compensation reforms remain in effect only while the company retained

TARP funds but the terms of the proposal did not limit the duration of the specified

reforms IDA CORP Inc avail Sept 10 20011 permitting exclusion of proposal for

charter amendment allowing stockholder recall of directors where the company argued

literal reading of proposals Language results in an outcome that was most likely

unintended by the

By purporting to have the purpose and effect of separating the powers and

duties of the CEO from the Chairman while at the same time having an actual effect of

vesting the CEO with the same powers and duties as those of the Chairman the Proposal

is vague indefinite and misleading and therefore should be excluded from the Proxy

Materials pursuant to Rule 14a-8i3

10

C.Dc.curncnts and Setting \dniinnar.uur1y DocumtntSuscr2\DOCSAFSCME 201U Pmpsa1 14a4 Lener LO SEC.DOC



The Proposed By-law Amendments grant the CEO the powers and
duties of the office of the Chairman or the office of the President without providing

guidance regarding when the CEO has the duties of each such office and therefore

the Proposal should be excluded as being vague and indefinite

As mentioned above the Proposed By-law Amendments were drafted to

grant to the CEO the powers and duties of the office of the Chairman or the office of the

President The Proposed By-law Amendments would introduce material ambiguity as

to when the CEO has the powers and duties of the office of the Chairman as opposed to

those of the office of the President Section of the By-laws requires that the Chairman

or President be designated as the CEO and grants the officer so designated i.e the

Chairman or the President the powers of that office By removing this language from

Section and leaving the language granting the CEO the powers and duties of the office

of the Chairman or President the Proposed By-law Amendments provide no guidance for

the Company or its stockholders to discern when the CEO is vested with the powers of

ihe office of Chairman or President

The Staff has consistently permitted exclusion of proposals that provide no

guidance on how they should be implemented See e.g. Yahoo Inc avail Mar 26

2008 concurring with the omission of proposal recommending that the companys
board of directors establish new policy doing business in China with the help from

Chinas democratic activists arid human/civil rights movement Puget Energy Inc

avail Mar 2002 permitting the exclusion of proposal which requested that the

board take the necessary steps to implement policy of improved corporate

governance Similarly the Staff has consistently permitted exclusion of proposals

where they were capable of multiple differing interpretations See e.g Flank Mutual

Gorp avail Jan 112005 permitting exclusion of proposal that provided

mandatory retirement age be established for all directors upon attaining the age of 72

years because it could be interpreted as requiring all directors to retire at 72 or as

requiring that retirement age be chosen for each director when he or she turned 72
Philadelphia Electric Co avail July 30 1992 concurring with omission of proposal

which was susceptible to multiple interpretations because it was so inherently vague

and indefmite that neither the shareholders nor the Company would be able to

determine with any reasonable certainty exactly what actions or measures the proposal

requires

Because the Proposal would leave the Company and its stockholders with

no guidance for interpreting the meaning of the Proposed By-law Amendments with

respect to when the CEO has the powers and duties of the office of Chairman as opposed

to when the CEO has the powers and duties of the office of President the Proposal is so

vague and indefinite that exclusion from the Proxy Materials is appropriate pursuant to

Rule 14a-8i3
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The Proposed By-Jaw Amendments use of the undefined term other
services renders its definition of director independence capable of multiple
incongruous interpretations and therefore the Proposal should be excluded as being

vague indefinite and misleading

The Proposed By-law Amendments definition of director independence is

vague and indefinite because the phrase other services in paragraph is undefined
Under the Proposed By-law Amendments director is not independent ifhe or she ln

the past five
years has provided consulting or other services to the Corporation

Emphasis added The Proposed By-law Amendments provide no definition of other
services To interpret such an undefined term the Company would appropriately look

to common definitions of services for guidance plain meaning interpretation would

include performIng any services or other duties for the Company See e.g Black Law
Dictionarp 13998th ed 2004 defining service as the act of doing something useflul

for a.. company for fee Thus any person who performs any services for the

company including as director would immediately be rendered non-independent

pursuant to the Proposals definition of independence As drafted no director would ever

qualify to serve as independent Chairman under the Proposed By-law Amendments
requirements because all directors including the Chairman provide services to the

Company See Art The Chairman of the Board shall if present preside at each

meeting of the shareholders and of the Board and shall perform such other duties as may
from time to time be assigned by the Board IBM Certificate of Incorporation Art
Seven Each director in consideration of serving as such shall be entitled to receive

from the Corporation such amount per annum or such fees for attendance at meetings of

the shareholders or of the Board of Directors or of committees of the Board of Directors

or both as the Board of Directors shall from time to time determine together with

reimbursement for the reasonable expenses incurred in connection with the performance

of duties IBM Corporate Governance Guidelines 9.0 available at the Companys
Web site at http/www.ibm.comiinvestor/governance/corporategcvernance

guidelineswss defining the basic duties and responsibilities of directors and stating

that Directors are also expected to make themselves available outside of Board meetings

for advice and consultation

For these reasons if other services is accorded its plain meaning every

director of the Company would be deemed to be non-independent That in turn would

trigger the Proposals mandatory replacement provision i.e the Board determines

that Chairman of the Board who was independent when selected is no longer

independent the Board shall select new Chairman of the Board who satisfies the

interpreting contract words and phrases must be given their plain

meaning DDS Partners LLCv celenza 775 N.Y.S2d 319 321 N.Y App Div

2004 looking to the common dictionary definition of contractual term to determine

its plain meaning
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requirements of this Bylaw within 60 days of such determination or its cure provision

i.e with this Bylaw shall be excused if no director who qualifies as

independent is elected by the stockholders In application the result would he that

the Company either had to replace its chairman of the Board every 60 days which is an

untenable result for any operating corporation or would always he excused from

compliance with the Proposed By-law Amendments In either event according the

phrase other services its plain meaning renders the Proposal incoherent If on the other

hand the definition of other services is not given its plain meaning so as to avoid this

incongruous result the Company and its stockholders would have no reasonable certainty

on the meaning of other services such that the test for director independence could not

be understood This failure to define key term in the definition of director

independence renders the Proposal vague indefinite and misleading

The Staff has concurred with the exclusion of proposals that fail to define

key terms where the meaning of those terms and their application under the proposal
would be subject to differing interpretations Sec Fuqua Industries Inc avail Mar 12

99l see e.g. Easiman Kodak avail Mar 32003 permitting exclusion of

proposal seeking to cap executive compensation includin bonus perks and stock

options but failing to define key terms such as perks General Electric Go avail
Jan 23 2003 concurring with the exclusion of proposal seeking an individual cap on

salaries and benefits of one million dollars for G.E officers and directors that failed to

define the critical term benefits or otherwise provide guidance on the meaning of

benefits for purposes of implementing the proposal In particular we note that the Staff

has allowed the exclusion pursuant to Rule l4a-i3of proposals that fail to provide

definition of director independence See e.g Schering-Plough Corp avail Mar

2008 peimitting exclusion of proposal urging the board to adopt bylaw to provide

for an independent lead director where it failed to provide the independence standard
see also Wyeth avail Mar 19 2009 concurring with the omission of proposal urging

the board to adopt bylaw to provide for an independent lead director where it

incompletely summarized the independence standard

Further as explained in NYC Employees Retirement System Brunswick

Corp. stockholder proposals must have appropriate clarity such that stockholders know
precisely the breadth of the proposal on which they are asked to vote 789 Supp 144
146 S.D.N.Y 1992 see e.g International Business Machines orp avail Feb

2005 concurring with the exclusion of proposal seeking to reduce the compensation of

the executives responsible for the reduction in the dividend paid to stockholders as

vague and indefinite where multiple possible interpretations of responsibility would result

in different executives being affected

Here because the undefined term other services renders the definition of

director independence subject to multiple differing interpretations the Proposal is vague
indefinite and misleading and thus excludable
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The breadth of the familial reLationship prong of the Proposed By-law
Amendments director independence definition is subject to multiple interpretations

and therefore the Proposal should be excluded as being vague indefinite and

misleading

The Proposals criteria for determining when director is not independent

due to familial relationships are vague and indefinite because it is subject to multiple

interpretations Specifically the Proposal states that director is not independent if he or

she is the parent child sibling aunt uncle or cousin of someone described in any of the

subsections in or above This patently overbroad definition sutThrs numerous
infirmities

First the meaning of someone as used in subsection cannot be

deciphered It could be the case that someone refers to any person who meets the

criteria set forth in subsections or In application however this natural reading is

problematic given the lack of materiality thresholds that constrain when certain of the

criteria in subsections and apply and the breadth of individuals e.g. aunts uncles

and Cousins covered by subsection

An example is warranted As drafted the meaning of someone could

capture multitude of individuals who are employed by thousands of large non-profit

organizations This is so because IBM through its Matching Grants Program matches

any of its employees donations to colleges hospitals hospices nursing homes and

cultural and environmental organizations And as discussed above all of these donations

would be captured under the Proposed By-law Amendments because there is no

materiality threshold Thus if an individual is employed anywhere any IBM employee

gives any amount of money that individual implicates the independence test set fbrth in

subsections or of the Proposed By-Law Amendments Then if an of these

individuals happens to be distant relative of director that individual is someone
under subsection and the independence standard would be triggered This result is

simply untenable Yet under the Proposed By-law Amendments any director who has

cousin who attends university that receives small matching contribution as result of

IBM Matching Grants Program would become non-independent merely if that relative

was student employee at the university

An alternate more literal reading otthe Proposed By-law Amendments is

that the someone refers to director Indeed the text of the Proposal provides that the

only individuals subject to subsections and are directors e.g director is not

independent if he or she in the Last five years has been employed by the

Corporation That is the only someone that are described in subsection

and are directors of IBM who do not meet the Proposals independence test Thus

separate interpretation of subsection is that director is not indepcndcnt jibe or she is

related to non-independent director
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Such an interpretation is more manageable because compliance with the

independence test can be measured by reference to known limited set of individuals

e.g. fellow directors The test becomes unwieldy however when compliance involves

measuring whether any of broad set of relatives would satisfy certain criteria based on

those individuals activities or status compare Regulation Rule 501 extending the

familial relationship standard to first cousin in the limited circumstance of purchaser

representatives with Regulation S-K Rule 404 limiting the familial relationship test to

immediate familymember in the context of disclosure of broad set of related party

transactions In either event however the Company and its stockholders are left

speculating as to what the Proposal means

Second the Proposed By-law Amendments do fbi define which parents
children siblings aunts uncles or cousins are included within the definition Such

definitions are typical in independence definitions and as highlighted above necessary to

proper and precise interpretation of those terms See
e.g. IBM Corporate Governance

Guidelines Appendix listing types of relationships that will not be considered

material relationships that would impair directors independence and defining

Immediate Family Member to include directors spouse parents children siblings

mothers and fathers-in-law Sons and daughters-in-law brothers and sisters-in-law and

anyone other than domestic employees who shares the directors home New York

Stock Exchange Listed Company Manual Section 303.02 defining immediate family

member as persons spouse parents children siblings mothers and fathers-in-law

Sons and daughters-in-law brothers and sisters-in-law and anyone other than domestic

employees who shares such persons home Regulation Rule 5Cl extending the

familial relationship standard to first cousin in the limited circumstance of purchaser

representatives Regulation .5-K Rule 401 defining family relationship as any

relationship by blood marriage or adoption not more remote than first cousin

The Proposal does not set forth any of these clarifying details So for

instance do the covered familial relationships extend to parents children siblings aunts

uncles or cousins by marriage Do the covered familial relationships extend to first

cousins only or to sixth or ninth level àousins The lack of detail makes the definition

susceptible to multiple interpretations

As already discussed above the Staff has concurred with the exclusion of

proposals that fail to define key terms where the meaning of those terms and their

application under the proposal would be subject to differing interpretations Sec Wyeth

avail Mar 19 2009 Sche ring-Plough Corp avail Mar 2008 General Electric

cv avail Jan 23 2003 Fuquc Industries Inc avail Mar 12 1991 Further

stockholders are entitled to know precisely the breadth of the proposal on which they are

asked to vote See NYC Emplovees Retirement System Brunswick Corp 789 Supp

144 146 S.D.N.Y 1992 International Business Machines corp avail Feb 2.2005

Because the breadth of the Proposals director independence definition is

subject to multiple interpretations the Proposal should he excluded as being vague
indefinite and misleading
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The Proposed By-law Amendments are vague and indefinite with

respect to their effect on the Compans current Chairman and when the Proposal
is taken as whole the stockholders are lead to believe specific effect that cannot

occur will occur and thus the Proposal is also materially misleading

The Proposed By-law Amendments effect on the current Chairman is

vague and indefinite The Proposed By-law Amendments
purport that if adopted our

current Chairman who is also CEO and President will be replaced by an independent

Chairman Sec Proposed By-law Amendments The Chairman of the Board shall be

director who is independent ... see also Supporting Statement IBMs CEO
Samuel Palmisano also serves of chairman of IBMs board of directors But this

is not the case By their express terms the Proposed By-law Amendments apply

prospectively See Proposal This Bylaw shall apply prospectively. This is important

because the Proposed By-law Amendments require the replacement of non-independent

Chairman only if the person selected to be Chairman was independent when selected and

then becomes non-independent Thus this provision cannot apply to our current

Chairman because he would never trigger the replacement test he was not independent

when he was appointed to the Chairman position See Proposal If the Board determines

that Chairman of the Board who was independent when selected is no longer

independent the Board shall select new Chairman of the Board who satisfies the

requirements of this Bylaw within 60 days of such determination Emphasis added

Nevertheless the Proposal when read as whole misleadingly suggests that if it is

adopted the current Chairman would be replaced But as just shown the Board is not

required to replace the current Chairman and in fact may not be permitted to do so as the

Proposed By-law Amendments explicitly state that This Bylaw shall apply

prospectively

The Staff has in the past allowed the exclusion of stockholder proposal if

the actions by the company pursuant to the proposal could be significantly different from

the actions envisioned by the stockholders voting on the proposal See e.g iVYNEX

Corp avail Jan 12 1990 Also as mentioned above the Staff has consistently

permitted the exclusion of proposals that would be misleading to the stockholders such

as where literal reading of the proposal differed from reading of the proposal together

with the Supporting Statement See e.g Sun Trust Banks Inc avail Dec 31 2008
Prudential Financial/nc avail Feb 16 2007 IDA CORP inc avail Sept 10 2001
in this case the Proposal meets both of these reasons for exclusion

For all of the foregoing reasons we believe the Proposal should be

excluded as being vague indefinite and misleading pursuant to Rule 14a-8i3
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ilL THE PROPOSAL MAY BE OMITTED UNDER RULE 14a-8i2
BECAUSE IMPLEMENTATJON OF THE PROPOSAL WOULD CAUSE
THE COMPANY TO VIOLATE NEW YORK LAW

Rule 4a-8i2 permits company to exclude stockholder proposal if

implementation of the proposal would cause it to violate any state federal or foreign law

to which it is subject As described above the Proposal seeks to adopt mandatory

binding amendments to the By-laws am of the opinion that the implementation of the

Proposal would violate New York law because the Proposed By-law Amendments if

implemented would conflict with unamended pre-existing provisions of the By-laws

The By-laws contemplate that only one person will have the powers and

duties of the Chairman and that only one person will have the powers and duties of the

President While the By-laws permit one individual to possess both the powers of

Chairman and President or one individual to possess the powers of the Chairman and

different individual to possess the powers of President at no time do the By-laws allow

two or more individuals simultaneously to possess the powers of Chairman or the powers

of the President See By-laws Art discussing the powers incident to the oftice of

the Chairman id Art discussing the powers incident to the office of the

President see a/so id Art 11 succession with respect to acting as chairman of

stockholder meetings id Art III succession with respect to presiding at board

meetings Section currently follows this management sucture by requiring that the

Chairman or President he designated as the CEO and grants the officer so designated

i.e the Chairman or the President the powers of that office

The Proposed By-law Amendments to Section would conflict with the

By-law mandated management structure by granting the powers and duties of the

Chairman or the President to two people at the same time thus allowing management

by-committee scheme that is not envisaged by the By-laws The Proposed By-law

Amendments create this inconsistency by eliminating the requirement that the Chairman

or President be designated as the CEO and by purporting to vest in the CEO the powers

and duties applicable to the office set forth in Section of the Board or

of this Article The Proposed By-law Amendments thus grant the powers

of the Chairman or President to the CEO without simultaneously ensuring that those

powers are vested in only one person Stated differently the Proposed By-law

Amendments purport to grant the powers and duties of the Chairman or the President to

Section provides in relevant part Either the chairman of the Board or the

President as the Board of Directors may designate shall be the Chief Executive

Officer of the Corporation The officer so designated shall have in addition to the

powers and duties applicable to the office set forth in Section of the

Board or of this Article general and active supervision over the

business and affairs of the Corporation and over its several officers agents and

employees subject however to the control of the Board
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the CEO at time when another individual may concurrently possess such powers Thus
the Proposals amendments to Section would conflict with the pre-existing and

continuing requirements in the By-laws that the powers and duties of the Chairman and

the powers and duties of the President be exercisable by only one person rather than

multiple people at the same time

Because the Proposed By-law Amendments if adopted would conflict

with pre-existing and continuing provisions in the By-laws such proposed amendments

would be invalid under New York law Under New York law by-laws are binding

contract between the corporation and its stockholders See White et al. White New

York Business Entities 601.01 LexisNexis/Mathew Bender 2005 citing in re Flushing

Hospital Dispensar 41 N.E.2d 917 N.Y 1942 see also Timolat S.f Held .b
17 Misc 556 557 N.Y Sup Ct 1896 by-law of corporation has all the force of

statute and is as binding upon the company and its members as any public law of the

state. New York courts have further explained that by-law is in the nature of

contract in reAm Fibre Chair Seat Gorp. 241 A.D 532 533 N.Y App Div 1934

affd 193 N.E 253 N.Y 1934 and that breach of contract is an illegal act

Reporiers Ass qf Am Sun Printing Pubig Ass 79 N.E 710 712 N.\ 1906

Here unless and until the pre-existing By-laws are properly amended to contemplate

multiple people simultaneously having the powers and duties of Chairman and President

the Company is bound by the terms of the pre-existing By-laws and cannot be compelled

to breach those binding requirements

Thus the Proposed By-law Amendments purporting to adopt an

inconsistent By-law provision are invalid under New York law and therefore the Proposal

is excludable under Rule 14a-8i2 See e.g Home Depot jflC avail Feb 12 2008

permitting exclusion of proposal under Rule 4a-8i2 where counsel opined that

implementation of the proposal would among other thinus be inconsistent with the

companys existing by-laws Bank of America corp avail Feb II 2009 permitting

exclusion of proposal under Rule 4a-8i2 where counsel opined that implementation

of the proposal would violate state law Northrop Grumman orp avail Mar 10 2008

concurring with the exclusion of proposal under both Rule 14a-8i2 and Rule 14a-

iX6 where counsel opined that implementation of the proposal would violate state law

IV THE PROPOSAL MAY BE OMITTED UNDER RULE 14a-8Q6
BECAUSE TUE COMPANY LACKS THE POWER OR AUTHORITY TO
IMPLEMENT THE PROPOSAL

company may exclude proposal pursuant to Rule l4a-8i6 if the

company would lack the power or authority to implement the proposal The Staff has

concurred that proposal may be excluded under Rule 14a-8i6 where the Proposal is

so vague and indefinite that Company would he unable to determine what action

should be taken See international Business Machines corp avail Jan 14 1992

applying predecessor Rule 14a-8c6 The Staff has also concurred that proposal

may be excluded under Rule 14a-8i6 where the Proposal seeks action that would

violate state law See Northrop Grumman corp avail Mar 10 2008 concurring with
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the exclusion of proposal under both Rule 14a-8i2 and Rulel4a-8i6 where

counsel opined that implementation of the proposal would violate state law Burlington

Re.vources Inc avail Feb 2003 same As explained above in Section 11 the

Proposal is so vague and indefinite that the Company would be unable to determine what

action should be taken if it is adopted As explained above in Section Ill the Proposal

seeks action that ii implemented would violate New York law For each of those

reasons the Proposal is beyond the power or authority of the Company to implement

CONCLUSION

For the reasons and on the basis of the authorities cited above IBM

respectfully requests your advice that you will not recommend any enforcement action to

the Commission if the Proposal is omitted from IBMs Proxy Materials We are sending

the Proponent copy of this submission thus advising the Proponent of our intent to

exclude the Proposal from the Proxy Materials The Proponent is respectfully requested

to copy the undersigned on any response it may elect to make to the Commission If

there are any questions relating to this submission please do not hesitate to contact me at

914-499-61 IS or Stuart Moskowitz IBM Senior Counsel at 914-499-6148 Thank

you for your attention and interest in this matter

Very truly ys

A/1td14LW4
Andrew Bonzani

\ice President Assistant General Counsel

and Secretary

Copy with attachments to

AFSCME Employees Pension Plan

1625 Street NW
Washington DC 20036-5687

Atm Charles Jurgonis Plan Secretary

19

Dücunienu and Set gsAdmnJstraIuM ocutnrns.$uwr2\DOC5\4I-NCM 2010 Proposal l4a- Lct1c to SEC LOC



Exhibit

November 2009 Letter from Proponent to IBM
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We akeAeric Happen

American Federation of State County Municipal EmpJcvees

office of Corporate Governance and Public Pension Programs

1625 Seet NW
washington DC 20036

202 223-3255 Fax Nnrnbe

Facsimile Transmittal

DATE Novmher 2009

To Andrew Bonzani Vice President Assistant General Counsel

and Corporate Secretary International Eusiness Machines

914 499-6085

From Richard Ferlauto

Number of Pages to Follow

Message Attached please find shareholder proposal from

AFSCME Employees Pension Plan

PLEASE CALL 202 429-3 23 IF .NY PAGES ARE MlssrNc TJan You
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We Make America Happen

Comc EMPLOYEES PENSION PLAN

Wm
dnJ cbr

Novcmber 2009

1A OVERNTGIT MAIL ind FAX 914 499-til85

temaziona Business Mackiirics Corporation

Orchard Rotd

Armank New York 0504

Attention Andrew onzwii Vize President Assistant ienera Counsel and

Corporate Secretary

Dear Mr Bonzan

On behalf of the AFSCIvIF Ernpiovees Pcn.sion Plan thc Plan wrtte

give notice that ursuanr to the 2009 prox statement of imemationai Bu.sriesc

Machines Corporauon the Cornpany and Rue 14a-8 Lud the Secutics

xchange Act of 1934 the Plan intends to present the attached rroDosei tn
ProosaF the 2010 annual rneenng of sharch.iders the Annud \mgt
Than is the beneJicai owner 9.5 shares of voting common stock the Shares of

LncCornpanv and has held the Shares for ovet one year In additiolL the Plan irnecs

tne ri tre ee

me ProozaJ is aitachee represent that the Plan or us trerit uitendr

appear pcrso or by proxy the 4Annuai Meeting to prcsnt the Proposa declare

that the Plan has no lnateriai inicrest other than that bebeved to be shared by

slockhoiaers of the Company generally Please direct au questions or correspondence

reaidmg the Proposal to mc at 202 429-1007

Sincerely

CharlesJurrs
Than ecretry

American Federation of State Cotinty and Munkipal Empoyees.AFL-CO
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PESOLVID.tha pursuant to A.rticie XI of the Bylaws the swcdioiaers cflntcrriauonal

Bu.nness Mazhines Cor oration IBM amend the ByLaws to ado the foflo wing text to the cad

of Article section

Thc Chan-rriaj of the Board shall be director who is indenendent from the Cornoranon

dircctor is not mdenendent if he or she

in the aL ive years has bean employed the Corporation empoyed by

served as drrcctor of or has had live perccnl or grcatcr equity interest ui an enntv that

makes payments to or rcceiles payments from the Corporation and erther such

cavmenis account for one pcrceru or more of the ennrys or the Coporauons

consohdated gross revenues in any single flsca year or if the eIVIIy 15 debtor or

creditor of the Corporation the amount owed exceeds one percent ol the Corporatiorfs or

entitys assets iii an employee ot director of foundation univershy or other non-vroflr

organization that receives donations from the Corporation or the director has been

drrect bcnefictaiy of any donations to such an organiazion or iv pan of an interlocking

directorate in which the CEO or other employee of the Corr.ioratio serves on the board of

art entity employing the director tr

in the ast five years has provided consulting or other services to the Corporation or

an executive ofiieer of the Corporation or

is the oarcni c.hiid sibtiug aunt uncle or cousin of someone s.ribed hi any of tho

subsections in or ahov

If the Board deEei-tTtne tha ri Gbairman the loard wh was irriependenr vheri selected is no

Longer IndcDcnderi the Board shall select new Chairman of the Board who satisfics the

requirements of th.is Bylaw vrthia 6C clay of such detcrniinaiion Compiiatt with this Bylaw

shall be excused if no director who ouaiiiie as independent is ciecleci th stockholders or if

eta dirocror who todependen willing 10 as Chairman of the Board Tins Etylav hafl

arpFvprospccuvciv

The stockholders further amend the Bylaws to delete the first sentence u- Anicle section

which requires that either the Chairman the Board or Presiden be the Chief Executive Officer

Th. seond senenc oA.rjcle ec ion arienctecl to eplace ..n.. one- so desLgraed

with The Chiel Exccutivc Ornccr

SUPORTJNO STATEMNT

113Ms CEO Samuel Painiisario also serves bf chairman of IBMs board of directors As

Intel chairman Andrew Grove stated 7he separation oi the two jobs oes to the heart of the

conception of eonnraIiorL is company sndhox for the CEO or ts the EO an utspioyee

fhes an employc he needs boss and that hoes is the board The celainnan runs the hoard

How can tie CEO be his own bos Also in our vIew these roles rewjie cifferent skiilc and

temperaments

\V urge stociz.hoiders to vote for th proposal
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flarnnc $jtce

VIA OVERNJGHT MAIL ad FAX 914 499-6085

inlematjonai Business Machines Cortjoration

New Orchard Road

Annorik New York 0504

Atteniior.AndreW Bonzani Vice Presidenl AssIstant Gcncra Counsc and

Coiporatc
Secretary

On hehdi of the AFSCME Enipjoves Pension Plan thc Pion 1ftjt tO

DOl yOu -t -tieC oror vn-.ni orr te ar
ri audion bria io i. in les at iç coira ri .nc cs

biow

Charis iurggrus

Plan Secretay_/
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November 2U0
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I3eoefits Adminitramr

3625 Siiee N.W

Woehinetoc D.C 20036

rc Sharahokkr PropotI Record Letter for JrrTERNATiONAL uNESS
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Dear aviii

State Street Eank anti Ttus Comoaov is Trtee for 9.514 hare of U3F coznrcen

tocx idd fo the oneiit of the Ameicar Fcdr of State Couny and Municiple

imnioyec Pension Plan PIaifl Ths Plan has beec he dcia ove iJea i4 or

SCOC Ic mtrkei vaiu of the C.onprny commcn Luc nanuoc-sI or it za one

yarpiurtc thedawfWisitu.er The nan coinnue hOid the sflarcs cf 1TVJ stock

As Tnirec for the Plan State Street ha1d these iai-er at ii Participari Account at tht

flexsnerv Trust Cornpary CDTC Cede Co the ncyinjnce name at DTC the

record holder of these shares

If there are any questions concening hi rnttcr do not hcstatc contaei me

thrcctlv

Sreere1v

C7 Yaka
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w.i STTE PJT ijor OF lVJ 29 27 PcGE2

DATE T1M TQtfOi

One New OrcMr ad MS

AtmOat tI 10504

VIA FAX 2927B96O6
Noventhcr 1G 2DO

Mi Charlea JurgoniS

Plasi iICUIrY

AFSCMI EmpkY Pension Pitu

162 irct NW

WnalingWi. DC 20031i5687

Deor li-fr .Iuigonw

havi been askeu by Mr MlGrew aj1zani Vk Prindoent Assistant General Counsel and Secretnry of IBItI

to writl to you and acknowledge IBMs receipt on November 2OOJ of your fac lettel detect such

whici attached slocicholUer propOSat retdng to an independent chairman anti ii letter
addresaec3 to

ith Lonitti Witybright of AFSCME from Mr 1evw YkitnOwskY of State $itreet hank dated November

2IXhJ in ehich he writes that th Bank holdt g514 shares its wusteC for the benefi of the AFSME

Enloyeet Per.tholj lan Sint.e your subemaslori tovoivea matter rclatiaS cci IBMa 2O1f proxy stntement

WC are formally eCUdIUS you this jotter under the federal proxy rulei cci ensure that you understand anti

limelv sadsf all irnutretneiiti in confection with your stIbmi3ioo as outlined in this hitter

Pleu widerumd thBi in urder to be eligible to submit it pruloaai for considcraLl0r at our 201s Ai3nual

tifteun Rtilt 4e of Regutatior 14A ol the Unittd States Securities and Exchange Conimissioti SEC

rIulrc thai yni must hive contiiiuoualy held at least $2000 iii market value or of the cornpnlus

eeurIIet emitted he voted on the proposal at the meeting for at least one year by the date you aubmit

th prtptainl You must cunthiur to hid those aecuiftieS through the date of thC meeting Since the

lOrflflieithiUflI
bflfltt5ti doec not comport with SEC requiremenl3 could not confirm your eligibility to

lie the propusdi undcr Rule l4irB therelore had our khoIder rekidOng department check with

Contiucerahare our transfer egenL ott any potential
IE1 stockhotdins held of record by the AFSCME

14nlloye Pensiit Plan HuwcvCr ComuUWrsrt was unable to locate ens shares held of record rn the

unnie .d th AFCME Employees enai0e Plan Therefore facthtnw compliance with Rule I4at ant

t.oiitfflhi enuir ligibibty
thereunder an now lortnaliy requestina from you pTopCr proof of your 113M

atielchclltiii4t at remiuired under the SECS rules nd egulmiofls end at fully aescribed for your relerence

itt
thu letter

you are nit IBM gtockhoidar of record under another aCOUflt winch we have onuehoW nilasect we

npolOgUt lOt not ktcetinl you in our own records If this Is the cattr.
will need or you to advise IBM

pitcit.Iv hue your IBM shares are listed on our recOrdS ant to ptovidC the COPP2InY with written

ntirunetnl thai you attend to conunuti to boUt the requisite
IBM securities through the date of IBMS 2010

uinL mretiuig However if you ate not registered swckhoIdCP ulease understand that the companY

doce nut know Lht you pci swckhQidet or how ninny shares you own hi this casC you must prove Jour

eltgtlnhty
to the tnulipertY

in one of twit ways The firs way is in nubmu to the coitlPaflh
wiityi

a1tLrrneflt frni EtiC rneord bokiel of your securities usually brocer bent verifying that at the time

ni submitted your proposal you ctuttfluJOtlSlY hetti the CCCLV itien for at less one Yefit You must also

inclutik your uwit wrILICO stateitwflt that you fntfd to conunuC to hold the curte5 through the date uf

tIn na-etitir of nhsrChOkiC The ecund war to prove ownership ppliet only it you tiaye filed ii
Schodule

l3iJ Ill .lt.l t2tC l3tHOI Schedtik 13G fI C.F.FL 240tri1O2 Forte 31 C.FJ 249 103 Fore

F.It iN anti/Or Form C.F.R 24 105 or amcidmen to those documents or uidatctit

rniu.c retlectitie your wnranici of the shnrO as oI or befort tiit date on which the oneYear eligibility

1it tori ltun 11 you have filed one of tnrse uocumeifls with me SEC you into dCnopatr4tI your eligibiltty

tinntiny tci ttit nmPany CA/ coltS of the scbethulc and/3i form tint any SUbSCQICflt amenotnents

rrmiortun ii dangr in your ownershil eat IB Yew writirn tnLClnCnt that you tttiflUOU51Y held the

rouionl titdnbr or harct for the onemat pericit as of the tiutte of the LtCfl1ePL and You written

nfl
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11240 TUE L743 FAX 2024291084 PUBLiC POLICY

TO B1 MLINc4K P.oc33
00.1

American Federation of Statt County Municipal Employees

Office of Corporate Governance and Public Pension Programs

1625 LSlIeetNW

Wasiiington DC 20036

202 223-3255 Fax Number

DATE November 24 2009

Facsimile Transmittal

To Andrew Bonzani Corporate Secretary IBM

914 499-6085

FromRichard Ferlauto

Number ofPages to Follow

Message Attached please find addJtional proof of ownership

from AFSCME Employees Pension Plan

fLEASE CALL 202 429-1215 if ANY PAGES RE MISSING- Thank YOU

We Mke America Happ9fl

.f 2242984



25 2G9 3831 FR IB

1l2409 TUE 1744 FAX 2024291054 PUBLIC P0 ICY 1002

.AFSCME
We Make America I4appen

ccn EMPLOYEES PENSION PLAN

.GWME

November 24 2009

4OVERFJ aiu EX 914 499-6085

International Business Maohines Corporarion

New Orcaxd Read

Arznok New York 1OM4

Attention Andrew Bonni Vice President Assistant Geiicrai Counsel and

Corporate Secretary

Dear Mr Bonzani

On behalf the AFSCME Employees Pension Plait the P1n write to

provide you with verified proof of ownership from the Plans custodians dated

November 2009 This is in response to Smart MoskowitZS letter of November 16

2009 ques ndonal pf tinti oership for sbhold

proposal submitted by the Plan on November 2009 We belive this proof will

satisfy any question
of oontinuous ownershii If you require any additional

jformatio 1çase do not hesitate to contact me at the address above

Sincerely

EncIosut

American Federation of State county and MunicipaL Employees AFL.ClO

TL 77S-6 42
LS fIl PJWWti IL DC 2O03657



124O9 TUE744Ft2O2421O54 PUBLIC POLICY

TO 13 MN F.gT/

CrA 1T
XV3fl

MJtjC I.LttJ.L Tw

MAO1

Novnber 242009

Lonit Wjt
AF.S.CME
Beaflts AdmniSttator

1625 SireetN.W

Wastüngto2 D.C 20036

Re ShirehoHer Proposal Record Letter for IBM cusp 4$9200101

Dear Ms Waybxight

State Street Bank and Tnst Company is Trustee 9514 shares of Inirnational

Bushatsa Machinea common stock held for the benefit of the American Fedet2rion of

State Couuty and MrmIdple Bmoes casn Plan Paz The Plan bas beco

bcnecie1 owner of at lesst 1% or SZ000 ha market valuc of tbc Companys common

stock continuously for at least ene .ear prior to November 2009 Thc P1n continues to

hold the shares of Mylan took

As Tmstce for tha Plan State Street holds these shares Its ethcp3flt Aeotnt at the

Depo4tarY Trust Company DTC Cede Co the noinhacc neme at DTC is the

reeord bolder of these shares

If there are any questions concerning this matter plcasc4o not hesitate to contact me

directly

wc i7 22429iE4 P.3E.3
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October 26 2009

By-Laws 10-26-2009 doc



TABLE OF CONTENTS

ARTICLE -- Definitions

ARTICLE II-- MEETINGS OF STOCKHOLDERS

SECTION Place of Meetings
SECTION Annual Meetings
SECTION Special Meetings
SECTION Notice of Meetings
SECTION Quorum
SECTION Organization

SECTION Items of Business
SECTION Voting

SECTION List of Stockholders

SECTION 10 Inspectors of Election

ARTICLE III -- BOARD OF DIRECTORS

SECTION General Powers

SECTION Number Qualifications Election Term of Office

SECTION Place of Meetings
SECTION First Meeting
SECTION Regular Meetings
SECTION Special Meetings
SECTION Notice of Meetings
SECTION Quorum and Manner of Acting

SECTION Organization

SECTION 10 Resignations

SECTION 11 Vacancies

SECTION 12 Retirement of Directors

ARTICLE IV EXECUTIVE AND OTHER COMMITTEES

SECTION Executive Committee

SECTION Powers of the Executive Committee

SECTION Meetings of the Executive Committee

SECTION Quorum and Manner of Acting of the Executive Committee

SECTION Other Committees

SECTION Changes in Committees Resignations Removals Vacancies 10

By.Laws 10-26-2009 doc



ARTICLE -- OFFICERS

SECTION Number and Qualifications 10

SECTION Resignations 11

SECTION Removal 11

SECTION Vacancies 11

SECTION Chairman of the Board 11

SECTION Vice Chairman of the Board 11

SECTION President 12
SECTION Designated Officers 12
SECTION Executive Vice Presidents Senior Vice Presidents and

Vice Presidents 12
SECTION 10 Treasurer 12

SECTION 11 Secretary 13
SECTION 12 Controller 14

SECTION 13 Compensation 14

ARTICLE VI -- CONTRACTS CHECKS DRAFTS BANK ACCOUNTS ETC

SECTION Execution of Contracts 14

SECTION Loans 14

SECTION Checks Drafts etc 15

SECTION Deposits 15

SECTION General and Special Bank Accounts 15

SECTION Indemnification 15

ARTICLE VII -- SHARES

SECTION Stock Certificates 16

SECTION Books of Account and Record of Stockholders 16

SECTION Transfers of Stock 16

SECTION Regulations 17

SECTION Fixing of Record Date 17

SECTION Lost Destroyed or Mutilated Certificates 17

SECTION Inspection of Records 17

SECTION Auditors 18

ARTICLE VIII -- OFFICES

SECTION Principal Office 18

SECTION Other Offices 18

ARTICLE IX -- Waiver of Notice 18

ARTICLE --- Fiscal Year 19

ARTICLE XI --Seal 19

ARTICLE XII --Amendments 19

By-Laws 10-26-2009 doc



BY-LAWS

OF

INTERNATIONAL BUSINESS MACHINES CORPORATION

ARTICLE

DEFINITIONS

In these By-laws and for all purposes hereof unless there be something in the

subject or context inconsistent therewith

Corporation shall mean international Business Machines Corporation

Certificate of incorporation shall mean the restated Certificate of

Incorporation as filed on May 27 1992 together with any and all amendments and

subsequent restatements thereto

Board shall mean the Board of Directors of the Corporation

stockholders shall mean the stockholders of the Corporation

Chairman of the Board Vice Chairman of the Board Chairman of the

Executive Committee Chief Executive Officer Chief Financial Officer Chief

Accounting Officer President Executive Vice President Senior Vice President Vice

President Treasurer Secretary or Controller as the case may be shall mean the

person at any given time occupying the particular office with the Corporation

ARTICLE II

MEETINGS OF STOCKHOLDERS

SECTION Place of Meetings Meetings of the stockholders of the

Corporation shall be held at such place either within or outside the State of New York as

may from time to time be fixed by the Board or specified or fixed in the notice of any
such meeting

SECTION Annual Meetings The annual meeting of the stockholders of the

Corporation for the election of directors and for the transaction of such other business

as may properly come before the meeting shall be held on the last Tuesday of April of

each year if not legal holiday or if such day shall be legal holiday then on the next

succeeding day not legal holiday If any annual meeting shall not be held on the day

designated herein or if the directors to be elected at such annual meeting shall not

have been elected thereat or at any adjournment thereof the Board shall forthwith call

special meeting of the stockholders for the election of directors to be held as soon

thereafter as convenient and give notice thereof as provided in these By-laws in respect

By-Laws O-26-2009.doG



of the notice of an annual meeting of the stockholders At such special meeting the

stockholders may elect the directors and transact other business with the same force

and effect as at an annual meeting of the stockholders duly called and held

SECTION Special Meetings Special meetings of the stockholders unless

otherwise provided by law may be called at any time by the Chairman of the Board or

by the Board and shall be called by the Board upon written request delivered to the

Secretary of the Corporation by the holders with the power to vote and dispose of at

least 25% of the outstanding shares of the Corporation Such request shall be signed

by each such holder stating the number of shares owned by each holder and shall

indicate the purpose of the requested meeting In addition any stockholders

requesting special meeting shall promptly provide any other information reasonably

requested by the Corporation

SECTION Notice of Meetings Notice of each meeting of the stockholders

annual or special shall be given in the name of the Chairman of the Board Vice

Chairman of the Board or the President or Vice President or the Secretary Such

notice shall state the purpose or purposes for which the meeting is called and the date

and hour when and the place where it is to be held copy thereof shall be duly

delivered or transmitted to all stockholders of record entitled to vote at such meeting
and all stockholders of record who by reason of any action proposed to be taken at

such meeting would be entitled to have their stock appraised if such action were taken

not less than ten or more than sixty days before the day on which the meeting is called

to be held If mailed such copy shall be directed to each stockholder at the address

listed on the record of stockholders of the Corporation or if the stockholder shall have

filed with the Secretary written request that notices be mailed to some other address

it shall be mailed to the address designated in such request Nevertheless notice of any

meeting of the stockholders shall not be required to be given to any stockholder who

shall waive notice thereof as hereinafter provided in Article IX of these By-laws Except

when expressly required by law notice of any adjourned meeting of the stockholders

need not be given nor shall publication of notice of any annual or special meeting

thereof be required

SECTION Quorum Except as otherwise provided by law at all meetings of

the stockholders the presence of holders of record of majority of the outstanding

shares of stock of the Corporation having voting power in person or represented by

proxy and entitled to vote thereat shall be necessary to constitute quorum for the

transaction of business In the absence of quorum at any such meeting or any

adjournment or adjournments thereof majority in voting interest of those present in

person or represented by proxy and entitled to vote thereat or in the absence of all the

stockholders any officer entitled to preside at or to act as secretary of such meeting

may adjourn such meeting from time to time without further notice other than by

announcement at the meeting at which such adjournment shall be taken until quorum

shall be present thereat At any adjourned meeting at which quorum shalt be present

any business may be transacted which might have been transacted at the meeting as

originally called

By-Laws 10.26-2009 doc



SECTION Organization At each meeting of the stockholders the Chairman

of the Board or in the absence of the Chairman of the Board the President or in the

absence of the Chairman of the Board and the President Vice Chairman of the Board
or if the Chairman of the Board the President and all Vice Chairmen of the Board shall

be absent therefrom an Executive Vice President or if the Chairman of the Board the

President all Vice Chairmen of the Board and all Executive Vice Presidents shall be

absent therefrom Senior Vice President shall act as chairman The Secretary or if

the Secretary shall be absent from such meeting or unable to act the person whom the

Chairman of such meeting shall appoint secretary of such meeting shall act as secretary

of such meeting and keep the minutes thereof

SECTION Items of Business The items of business at all meetings of the

stockholders shall be insofar as applicable as follows

-- Call to order

-- Proof of notice of meeting or of waiver thereof

-- Appointment of inspectors of election if necessary

-- quorum being present

-- Reports

-- Election of directors proposed by the Corporations Board of Directors as set

forth in the Corporations proxy statement

Other business specified in the notice of the meeting

-- Voting

-- Adjournment

Any items of business not referred to in the foregoing may be taken up at the

meeting as the chairman of the meeting shall determine

No other business shall be transacted at any annual meeting of stockholders

except business as may be specified in the notice of meeting including stockholder

proposals included in the Corporations proxy materials under Rule 14a-8 of Regulation

4A under the Securities Exchange Act of 1934 iiotherwise brought before the

meeting by or at the direction of the Board of Directors or iii proper subject for the

meeting which is timely submitted by stockholder of the Corporation entitled to vote at

such meeting who complies fully with the notice requirements set forth below

By-Laws 10.26-2009 doc
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For business to be properly submitted by stockholder before any annual

meeting under subparagraph iii above stockholder must give timely notice in writing

of such business to the Secretary of the Corporation To be considered timely

stockholders notice must be received by the Secretary at the principal executive offices

of the Corporation not less than 120 calendar days nor more than 150 calendar days
before the date of the Corporations proxy statement released to stockholders in

connection with the prior years annual meeting

However if no annual meeting was held in the previous year or if the date of the

applicable annual meeting has been changed by more than 30 days from the date

contemplated at the time of the previous years proxy statement stockholders notice

must be received by the Secretary not later than 60 days before the date the

Corporation commences mailing of its proxy materials in connection with the applicable

annual meeting

stockholders notice to the Secretary to submit business to an annual meeting

of stockholders shall set forth the name and address of the stockholder ii the

number of shares of stock held of record and beneficially by such stockholder iii the

name in which all such shares of stock are registered on the stock transfer books of the

Corporation iv representation that the stockholder intends to appear at the meeting

in person or by proxy to submit the business specified in such notice brief

description of the business desired to be submitted to the annual meeting including the

complete text of any resolutions intended to be presented at the annual meeting and

the reasons for conducting such business at the annual meeting vi any personal or

other material interest of the stockholder in the business to be submitted and vii all

other information relating to the proposed business which may be required to be

disclosed under applicable law In addition stockholder seeking to submit such

business at the meeting shalt promptly provide any other information reasonably

requested by the Corporation

The chairman of the meeting shall determine all matters relating to the efficient

conduct of the meeting including but not limited to the items of business as well as

the maintenance of order and decorum The chairman shall if the facts warrant

determine and declare that any putative business was not properly brought before the

meeting in accordance with the procedures prescribed by this Section in which case

such business shall not be transacted

Notwithstanding the foregoing provisions of this Section stockholder who

seeks to have any proposal included in the Corporations proxy materials shall comply

with the requirements of Rule 14a-8 under Regulation 14A of the Securities Exchange

Act of 1934 as amended

By-Laws 10-26-2009 doc
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SECTION Voting Except as otherwise provided by law each holder of record
of shares of stock of the Corporation having voting power shall be entitled at each
meeting of the stockholders to one vote for every share of such stock standing in the

stockholders name on the record of stockholders of the Corporation

on the date fixed pursuant to the provisions of Section of Article VII of these

By-laws as the record date for the determination of the stockholders who shall be
entitled to vote at such meeting or

if such record date shall not have been so fixed then at the close of business
on the day next preceding the day on which notice of such meeting shall have been

given or

if such record date shall not have been so fixed and if no notice of such

meeting shall have been given then at the time of the call to order of such meeting

Any vote on stock of the Corporation at any meeting of the stockholders may be

given by the stockholder of record entitled thereto in person or by proxy appointed by
such stockholder or by the stockholders attorney thereunto duly authorized and
delivered or transmitted to the secretary of such meeting at or prior to the time

designated in the order of business for turning in proxies At all meetings of the

stockholders at which quorum shall be present all matters except where otherwise

provided by law the Certificate of Incorporation or these By-laws shall be decided by
the vote of majority in voting interest of the stockholders present in person or

represented by proxy and entitled to vote thereat Unless required by law or

determined by the chairman of the meeting to be advisable the vote on any question

need not be by ballot On vote by ballot each ballot shall be signed by the stockholder

voting or by the stockholders proxy as such if there be such proxy

SECTION List of Stockholders list certified by the Secretary of the

stockholders of the Corporation entitled to vote shall be produced at any meeting of the

stockholders upon the request of any stockholder of the Corporation pursuant to the

provisions of applicable law the Certificate of Incorporation or these By-laws

SECTION 10 Inspectors of Election Prior to the holding of each annual or

special meeting of the stockholders two inspectors of election to serve thereat shall be

appointed by the Board or if the Board shall not have made such appointment by the

Chairman of the Board If there shall be failure to appoint inspectors or if at any such

meeting any inspector so appointed shall be absent or shall fail to act or the office shall

become vacant the chairman of the meeting may and at the request of stockholder

present in person and entitled to vote at such meeting shall appoint such inspector or

inspectors of election as the case may be to act thereat The inspectors of election so

appointed to act at any meeting of the stockholders before entering upon the discharge

of their duties shall be sworn faithfully to execute the duties of inspectors at such

meeting with strict impartiality and according to the best of their ability and the oath so

taken shall be subscribed by them Such inspectors of election shall take charge of the

By-Laws 10-26-2009 cloc
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polls and after the voting on any question shall make certificate of the results of the

vote taken No director or candidate for the office of director shall act as an inspector of

an election of directors Inspectors need not be stockholders

ARTICLE Ill

BOARD OF DIRECTORS

SECTION General Powers The business and affairs of the Corporation shall

be managed by the Board The Board may exercise all such authority and powers of the

Corporation and do all such lawful acts and things as are not by law the Certificate of

Incorporation or these By-laws directed or required to be exercised or done by the

stockholders

SECTION Number Qualifications Election Term of Office The number of

directors of the Corporation shall be thirteen but the number thereof may be increased

to not more than twenty-five or decreased to not less than nine by amendment of these

By-laws The directors shall be elected at the annual meeting of the stockholders At

each meeting of the stockholders for the election of directors at which quorum is

present the vote required for election of director shall except in contested election

be the affirmative vote of majority of the votes cast in favor of or against such

nominee In contested election nominee receiving plurality of the votes cast at

such election shall be elected An election shall be considered to be contested if as of

the record date for such meeting there are more nominees for election than positions

on the Board to be filled by election at the meeting Each director shall hold office until

the annual meeting of the stockholders which shall be held next after the election of

such director and until successor shall have been duly elected and qualified or until

death or until the director shall have resigned as hereinafter provided in Section 10 of

this Article Ill

SECTION Place of Meetings Meetings of the Board shall be held at such

place either within or outside State of New York as may from time to time be fixed by

the Board or specified or fixed in the notice of any such meeting

SECTION First Meeting The Board shall meet for the purpose of

organization the election of officers and the transaction of other business on the same

day the annual meeting of stockholders is held Notice of such meeting need not be

given Such meeting may be held at any other time or place which shall be specified in

notice thereof given as hereinafter provided in Section of this Article Ill

SECTION Regular Meetings Regular meetings of the Board shall be held at

times and dates fixed by the Board or at such other times and dates as the Chairman of

the Board shall determine and as shall be specified in the notice of such meetings

Notice of regular meetings of the Board need not be given except as otherwise required

by law or these By-laws
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SECTION Special Meetings Special meetings of the Board may be called by
the Chairman of the Board

SECTION Notice of Meetings Notice of each special meeting of the Board

and of each regular meeting for which notice shall be required shall be given by the

Secretary as hereinafter provided in this Section in which notice shall be stated the

time place and if required by law or these By-laws the purposes of such meeting
Notice of each such meeting shall be mailed postage prepaid to each director by first-

class mail at least four days before the day on which such meeting is to be held or

shall be sent by facsimile transmission or comparable medium or be delivered

personally or by telephone at least twenty-four hours before the time at which such

meeting is to be held Notice of any such meeting need not be given to any director who

shall waive notice thereof as provided in Article IX of these By-laws Any meeting of the

Board shall be legal meeting without notice thereof having been given if all the

directors of the Corporation then holding office shall be present thereat

SECTION Quorum and Manner of Acting majority of the Board shall be

present in person at any meeting of the Board in order to constitute quorum for the

transaction of business at such meeting Participation in meeting by means of

conference telephone or similar communications equipment allowing all persons

participating in the meeting to hear each other shall constitute presence in person at

meeting Except as otherwise expressly required by law or the Certificate of

Incorporation and except also as specified in Section Section and Section of

Article IV in Section of Article and in Article XII of these By-laws the act of

majority of the directors present at any meeting at which quorum is present shall be

the act of the Board In the absence of quorum at any meeting of the Board majority

of the directors present thereat may adjourn such meeting from time to time until

quorum shall be present thereat Notice of any adjourned meeting need not be given At

any adjourned meeting at which quorum is present any business may be transacted

which might have been transacted at the meeting as originally called The directors shall

act only as Board and the individual directors shall have no power as such

SECTION Organization At each meeting of the Board the Chairman of the

Board or in the case of the Chairmans absence therefrom the President or in the case

of the Presidents absence therefrom Vice Chairman or in the case of the absence of

all such persons another director chosen by majority of directors present shall act as

chairman of the meeting and preside thereat The Secretary or if the Secretary shall be

absent from such meeting any person appointed by the chairman shall act as

secretary of the meeting and keep the minutes thereof

SECTION 10 Resignations

Any director of the Corporation may resign at any time by giving written notice

of resignation to the Board or the Chairman of the Board or the Secretary Subject to

Section 10b any such resignation shall take effect at the time specified therein or if

the time when it shall become effective shall not be specified therein then it shall take

By Laws 10-26-2009 doc



effect immediately upon its receipt and unless otherwise specified therein the

acceptance of such resignation shall not be necessary to make it effective

In an uncontested election any incumbent nominee for director who does not

receive an affirmative vote of majority of the votes cast in favor of or against such

nominee shall promptly tender his or her resignation after such election The

independent directors of the Board giving due consideration to the best interests of the

Corporation and its stockholders shall evaluate the relevant facts and circumstances

and shall make decision within 90 days after the election on whether to accept the

tendered resignation Any director who tenders resignation pursuant to this provision

shall not participate in the Boards decision The Board will promptly disclose publicly its

decision and if applicable the reasons for rejecting the tendered resignation

SECTION 11 Vacancies Any vacancy in the Board whether arising from

death resignation an increase in the number of directors or any other cause may be

filled by the Board

SECTION 12 Retirement of Directors The Board may prescribe retirement

policy for directors on or after reaching certain age provided however that such

retirement shall not cut short the annual term for which any director shall have been

elected by the stockholders

ARTICLE IV

EXECUTIVE AND OTHER COMMITTEES

SECTION Executive Committee The Board by resolution adopted by

majority of the Board may designate not less than four of the directors then in office to

constitute an Executive Committee each member of which unless otherwise

determined by resolution adopted by majority of the whole Board shall continue to be

member of such Committee until the annual meeting of the stockholders which shall

be held next after designation as member of such Committee or until the earlier

termination as director Th Chief Executive Officer shall always be designated as

member of the Executive Committee The Board may by resolution appoint one member

as the Chairman of the Executive Committee who shall preside at all meetings of such

Committee In the absence of said Chairman the Chief Executive Officer shall preside

at all such meetings In the absence of both the Chairman of the Executive Committee

and the Chief Executive Officer the Chairman of the Board shall preside at all such

meetings In the absence of the Chairman of the Executive Committee and the Chief

Executive Officer and the Chairman of the Board the President shall preside at all such

meetings In the absence of all such persons majority of the members of the

Executive Committee present shall choose chairman to preside at such meetings The

Secretary or if the Secretary shall be absent from such meeting any person appointed

by the chairman shall act as secretary of the meeting and keep the minutes thereof
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SECTION Powers of the Executive Committee To the extent permitted by

law the Executive Committee may exercise all the powers of the Board in the

management of specified matters where such authority is delegated to it by the Board
and also to the extent permitted by law the Executive Committee shall have and may
exercise all the powers of the Board in the management of the business and affairs of

the Corporation including the power to authorize the seal of the Corporation to be

affixed to all papers which may require it but excluding the power to appoint member
of the Executive Committee in such manner as the Executive Committee shall deem to

be in the best interests of the Corporation and not inconsistent with any prior specific

action of the Board An act of the Executive Committee taken within the scope of its

authority shall be an act of the Board The Executive Committee shall render in the form

of minutes report of its several acts at each regular meeting of the Board and at any

other time when so directed by the Board

SECTION Meetings of the Executive Committee Regular meetings of the

Executive Committee shall be held at such times on such dates and at such places as

shalt be fixed by resolution adopted by majority of the Executive Committee of which

regular meetings notice need not be given or as shall be fixed by the Chairman of the

Executive Committee or in the absence of the Chairman of the Executive Committee the

Chief Executive Officer and specified in the notice of such meeting Special meetings of

the Executive Committee may be called by the Chairman of the Executive Committee or

by the Chief Executive Officer Notice of each such special meeting of the Executive

Committee and of each regular meeting for which notice shall be required stating the

time and place thereof shall be mailed postage prepaid to each member of the

Executive Committee by first-class mail at least four days before the day on which

such meeting is to be held or shall be sent by facsimile transmission or comparable

medium or be delivered personally or by telephone at least twenty-four hours before

the time at which such meeting is to be held but notice need not be given to member

of the Executive Committee who shall waive notice thereof as provided in Article IX of

these By-laws and any meeting of the Executive Committee shall be legal meeting

without any notice thereof having been given if all the members of such Committee

shall be present thereat

SECTION Quorum and Manner of Acting of the Executive Committee Four

members of the Executive Committee shall constitute quorum for the transaction of

business and the act of majority of the members of the Executive Committee present

at meeting at which quorum shall be present shall be the act of the Executive

Committee Participating in meeting by means of conference telephone or similar

communications equipment allowing all persons participating in the meeting to hear

each other shall constitute presence at meeting of the Executive Committee The

members of the Executive Committee shall act only as committee and individual

members shall have no power as such

SECTION Other Committees The Board may by resolution adopted by

majority of the Board designate members of the Board to constitute other committees

which shall have and may exercise such powers as the Board may by resolution

delegate to them and shall in each case consist of such number of directors as the
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Board may determine provided however that each such committee shall have at least

three directors as members thereof Such committee may either be constituted for

specified term or may be constituted as standing committee which does not require

annual or periodic reconstitution majority of all the members of any such committee

may determine its action and its quowm requirements and may fix the time and place of

its meetings unless the Board shall otherwise provide Participating in meeting by
means of conference telephone or similar communications equipment allowing all

persons participating in the meeting to hear each other shall constitute presence at

meeting of such other committees

In addition to the foregoing the Board may by resolution adopted by majority

of the Board create committee of indeterminate membership and duration and not

subject to the limitations as to the membership quorum and manner Of meeting and

acting prescribed in these By-laws which committee in the event of major disaster or

catastrophe or national emergency which renders the Board incapable of action by
reason of the death physical incapacity or inability to meet of some or all of its

members shall have and may exercise all the powers of the Board in the management
of the business and affairs of the Corporation including without limitation the power to

authorize the seal of the Corporation to be affixed to all papers which may require it and

the power to fill vacancies in the Board An act of such committee taken within the

scope of its authority shall be an act of the Board

SECTION Changes in Committees Resignations Removals Vacancies The

Board shall have power by resolution adopted by majority of the Board at any time to

change or remove the members of to fill vacancies in and to discharge any committee

created pursuant to these By-laws either with or without cause Any member of any
such committee may resign at any time by giving written notice to the Board or the

Chairman of the Board or the Secretary Such resignation shall take effect upon receipt

of such notice or at any later time specified therein and unless otherwise specified

therein acceptance of such resignation shall not be necessary to make it effective Any

vacancy in any committee whether arising from death resignation an increase in the

number of committee members or any other cause shall be filled by the Board in the

manner prescribed in these By-laws for the original appointment of the members of

such committee

ARTICLE

OFFICERS

SECTION Number and Qualifications The officers of the Corporation shall

include the Chairman of the Board and may include one or more Vice Chairmen of the

Board the President one or more Vice Presidents one or more of whom may be

designated as Executive Vice Presidents or as Senior Vice Presidents or by other

designations the Treasurer the Secretary and the Controller Officers shall be elected

from time to time by the Board each to hold office until successor shall have been

duly elected and shall have qualified or until death or until resignation as hereinafter
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provided in Section of this Article or until removed as hereinafter provided in

Section of this Article

SECTION Resignations Any officer of the Corporation may resign at any
time by giving written notice of resignation to the Board the Chairman of the Board the

Chief Executive Officer or the Secretary Any such resignation shall take effect at the

time specified therein or if the time when it shall become effective shall not be

specified therein then it shall become effective upon its receipt and unless otherwise

specified therein the acceptance of such resignation shall not be necessary to make it

effective

SECTION Removal Any officer of the Corporation may be removed either

with or without cause at any time by resolution adopted by majority of the Board at

any meeting of the Board

SECTION 4. Vacancies vacancy in any office whether arising from death

resignation removal or any other cause may be filled for the unexpired portion of the

term of office which shall be vacant in the manner prescribed in these By-laws for the

regular election or appointment to such office

SECTION Chairman of the Board The Chairman of the Board shall if

present preside at each meeting of the stockholders and of the Board and shall perform

such other duties as may from time to time be assigned by the Board The Chairman

may sign certificates representing shares of the stock of the Corporation pursuant to the

provisions of Section of Article VII of these By-laws sign execute and deliver in the

name of the Corporation all deeds mortgages bonds contracts or other instruments

authorized by the Board except in cases where the signing execution or delivery

thereof shall be expressly delegated by the Board or these By- laws to some other

officer or agent of the Corporation or where they shall be required by law otherwise to

be signed executed and delivered and affix the seal of the Corporation to any
instrument which shall require it The Chairman of the Board when there is no

President or in the absence or incapacity of the President shall perform all the duties

and functions and exercise all the powers of the President

SECTION Vice Chairman of the Board Each Vice Chairman of the Board

shall assist the Chairman of the Board and have such other duties as may be assigned

by the Board or the Chairman of the Board The Vice Chairman may sign certificates

representing shares of the stock of the Corporation pursuant to the provisions of Section

of Article VII of these By-laws sign execute and deliver in the name of the

Corporation all deeds mortgages bonds contracts or other instruments authorized by

the Board except in cases where the signing execution or delivery thereof shall be

expressly delegated by the Board or these By-laws to some officer or agent of the

Corporation or where they shall be required by law otherwise to be signed executed

and delivered and affix the seal of the Corporation to any instrument which shall require

it
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SECTION President The President shall perform all such duties as from

time to time may be assigned by the Board or the Chairman of the Board The President

may sign certificates representing shares of the stock of the Corporation pursuant to the

provisions of Section of Article VII of these By-laws sign execute and deliver in the

name of the Corporation all deeds mortgages bonds contracts or other instruments

authorized by the Board except in cases where the signing execution or delivery

thereof shall be expressly delegated by the Board or these By-laws to some other

officer or agent of the Corporation or where they shall be required by law otherwise to

be signed executed and delivered and affix the seal of the Corporation to any
instrument which shall require it and in general perform all duties incident to the office

of President The President shall in the absence or incapacity of the Chairman of the

Board perform all the duties and functions and exercise all the powers of the Chairman

of the Board

SECTION Designated Officers Chief Executive Officer Either the

Chairman of the Board or the President as the Board of Directors may designate shall

be the Chief Executive Officer of the Corporation The officer so designated shall have
in addition to the powers and duties applicable to the office set forth in Section or of

this Article general and active supervision over the business and affairs of the

Corporation and over its several officers agents and employees subject however to

the control of the Board The Chief Executive Officer shall see that all orders and

resolutions of the Board are carried into effect be an ex officio member of all

committees of the Board except the Audit Committee the Directors and Corporate

Governance Committee and committees specifically empowered to fix or approve the

Chief Executive Officers compensation or to grant or administer bonus option or other

similar plans in which the Chief Executive Officer is eligible to participate and in

general shall perform all duties incident to the position of Chief Executive Officer and

such other duties as may from time to time be assigned by the Board Other

Designated Officers The Board of Directors may designate officers to serve as Chief

Financial Officer Chief Accounting Officer and other such designated positions and to

fulfill the responsibilities of such designated positions in addition to their duties as

officers as set forth in this Article

SECTION Executive Vice Presidents Senior Vice Presidents and Vice

Presidents Each Executive and Senior Vice President shall perform all such duties as

from time to time may be assigned by the Board or the Chairman of the Board or Vice

Chairman of the Board or the President Each Vice President shall perform all such

duties as from time to time may be assigned by the Board or the Chairman of the Board

or Vice Chairman of the Board or the President or an Executive or Senior Vice

President Any Vice President may sign certificates representing shares of stock of the

Corporation pursuant to the provisions of Section of Article VII of these By-laws

SECTION 10 Treasurer The Treasurer shall
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have charge and custody of and be responsible for all the funds and

securities of the Corporation and may invest the same in any securities may open
maintain and close accounts for effecting any and all purchase sale investment and

lending transactions in securities of any and all kinds for and on behalf of the

Corporation or any employee pension or benefit plan fund or other fund established by
the Corporation as may be permitted by law

keep full and accurate accounts of receipts and disbursements in books

belonging to the Corporation

deposit all moneys and other valuables to the credit of the Corporation in such

depositaries as may be designated by the Board or the Executive Committee

receive and give receipts for moneys due and payable to the Corporation

from any source whatsoever

disburse the funds of the Corporation and supervise the investment of its

funds taking proper vouchers therefor

render to the Board whenever the Board may require an account of all

transactions as Treasurer and

in general perform all the duties incident to the office of Treasurer and such

other duties as from time to time may be assigned by the Board or the Chairman of the

Board or Vice Chairman of the Board or the President or an Executive or Senior Vice

President

SECTION 11 Secretary The Secretary shall

keep or cause to be kept in one or more books provided for the purpose the

minutes of all meetings of the Board the Executive Committee and other committees of

the Board and the stockholders

see that all notices are duly given in accordance with the provisions of these

By-laws and as required by law

be custodian of the records and the seal of the Corporation and affix and

attest the seal to all stock certificates of the Corporation and affix and attest the seal to

all other documents to be executed on behalf of the Corporation under its seal

see that the books reports statements certificates and other documents and

records required by law to be kept and filed are properly kept and filed and

in general perform all the duties incident to the office of Secretary and such

other duties as from time to time may be assigned by the Board or the Chairman of the

Board or Vice Chairman of the Board or the President or an Executive or Senior Vice

President
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SECTION 12 Controller The Controller shall

have control of all the books of account of the Corporation

keep true and accurate record of all property owned by it of its debts and of

its revenues and expenses

keep all accounting records of the Corporation other than the accounts of

receipts and disbursements and those relating to the deposits of money and other

valuables of the Corporation which shall be kept by the Treasurer

render to the Board whenever the Board may require an account of the

financial condition of the Corporation and

in general perform all the duties incident to the office of Controller and such

other duties as from time to time may be assigned by the Board or the Chairman of the

Board or Vice Chairman of the Board or the President or an Executive or Senior Vice

President

SECTION 13 Compensation The compensation of the officers of the

Corporation shall be fixed from time to time by the Board provided however that the

Board may delegate to committee the power to fix or approve the compensation of

any officers An officer of the Corporation shall not be prevented from receiving

compensation by reason of being also director of the Corporation but any such officer

who shall also be director shall not have any vote in the determination of the amount

of compensation paid to such officer

ARTICLE VI

CONTRACTS CHECKS DRAFTS BANK ACCOUNTS ETC

SECTION Execution of Contracts Except as otherwise required by law or

these By-laws any contract or other instrument may be executed and delivered in the

name and on behalf of the Corporation by any officer including any assistant officer of

the Corporation The Board or the Executive Committee may authorize any agent or

employee to execute and deliver any contract or other instrument in the name and on

behalf of the Corporation and such authority may be general or confined to specific

instances as the Board or such Committee as the case may be may by resolution

determine

SECTION Loans Unless the Board shall otherwise determine the Chairman

of the Board or Vice Chairman of the Board or the President or any Vice President

acting together with the Treasurer or the Secretary may effect loans and advances at

any time for the Corporation from any bank trust company or other institution or from

any firm corporation or individual and for such loans and advances may make execute

and deliver promissory notes bonds or other certificates or evidences of indebtedness

of the Corporation but in making such loans or advances no officer or officers shall
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mortgage pledge hypothecate or transfer any securities or other property of the

Corporation except when authorized by resolution adopted by the Board

SECTION Checks Drafts etc All checks drafts bills of exchange or other

orders for the payment of money out of the funds of the Corporation and all notes or

other evidences of indebtedness of the Corporation shall be signed in the name and on

behalf of the Corporation by such persons and in such manner as shall from time to

time be authorized by the Board or the Executive Committee or authorized by the

Treasurer acting together with either the General Manager of an operating unit or

nonfinancial Vice President of the Corporation which authorization may be general or

confined to specific instances

SECTION Deposits All funds of the Corporation not otherwise employed
shall be deposited from time to time to the credit of the Corporation in such banks trust

companies or other depositaries as the Board or the Executive Committee may from

time to time designate or as may be designated by any officer or officers of the

Corporation to whom such power of designation may from time to time be delegated by

the Board or the Executive Committee For the purpose of deposit and for the purpose

of collection for the account of the Corporation checks drafts and other orders for the

payment of money which are payable to the order of the Corporation may be endorsed

assigned and delivered by any officer employee or agent of the Corporation

SECTION General and Special Bank Accounts The Board or the Executive

Committee may from time to time authorize the opening and keeping of general and

special bank accounts with such banks trust companies or other depositaries as the

Board or the Executive Committee may designate or as may be designated by any
officer or officers of the Corporation to whom such power of designation may from time

to time be delegated by the Board or the Executive Committee The Board or the

Executive Committee may make such special rules and regulations with respect to such

bank accounts not inconsistent with the provisions of these By-laws as it may deem

expedient

SECTION Indemnification The Corporation shall to the fullest extent

permitted by applicable law as in effect at any time indemnify any person made or

threatened to be made party to an action or proceeding whether civil or criminal

including an action or proceeding by or in the right of the Corporation or any other

corporation of any type or kind domestic or foreign or any partnershIp joint venture

trust employee benefit plan or other enterprise for which any director or officer of the

Corporation served in any capacity at the request of the Corporation by reason of the

fact that such person or such persons testator or intestate was director or officer of

the Corporation or served such other corporation partnership joint venture trust

employee benefit plan or other enterprise in any capacity against judgments fines

amounts paid in settlement and reasonable expenses including attorneys fees actually

and necessarily incurred as result of such action or proceeding or any appeal therein

Such indemnification shall be contract right and shall include the right to be paid

advances of any expenses incurred by such person in connection with such action suit

or proceeding consistent with the provisions of applicable law in effect at any time
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Indemnification shall be deemed to be permitted within the meaning of the first

sentence hereof if it is not expressly prohibited by applicable law as in effect at the time

ARTICLE VII

SHARES

SECTION Stock Certificates The shares of the Corporation shall be

represented by certificates or shall be uncertificated shares Each owner of stock of

the Corporation shall be entitled to have certificate in such form as shall be approved

by the Board certifying the number of shares of stock of the Corporation owned To the

extent that shares are represented by certificates such certificates of stock shall be

signed in the name of the Corporation by the Chairman of the Board or Vice Chairman

of the Board or the President or Vice President and by the Secretary and sealed with

the seal of the Corporation which seal may be facsimile engraved or printed

provided however that where any such certificate is signed by registrar other than

the Corporation or its employee the signatures of the Chairman of the Board Vice

Chairman of the Board the President the Secretary and transfer agent or transfer

clerk acting on behalf of the Corporation upon such certificates may be facsimiles

engraved or printed In case any officer transfer agent or transfer clerk acting on behalf

of the Corporation ceases to be such officer transfer agent or transfer clerk before

such certificates shall be issued they may nevertheless be issued by the Corporation

with the same effect as if they were still such officer transfer agent or transfer clerk at

the date of their issue

SECTION Books of Account and Record of Stockholders There shall be kept

at the office of the Corporation correct books of account of all its business and

transactions minutes of the proceedings of stockholders Board and Executive

Committee and book to be known as the record of stockholders containing the

names and addresses of all persons who are stockholders the number of shares of

stock held and the date when the stockholder became the owner of record thereof

SECTION Transfers of Stock Transfers of shares of stock of the Corporation

shall be made on the record of stockholders of the Corporation only upon authorization

by the registered holder thereof or by an attorney thereunto authorized by power of

attorney duly executed and filed with the Secretary or with transfer agent or transfer

clerk and on surrender of the certificate or certificates for such shares propeily

endorsed provided such shares are represented by certificate or accompanied by

duly executed stock transfer power and the payment of all taxes thereon The person in

whose names shares of stock shall stand on the record of stockholders of the

Corporation shall be deemed the owner thereof for all purposes as regards the

Corporation Whenever any transfers of shares shall be made for collateral security and

not absolutely and written notice thereof shall be given to the Secretary or to such

transfer agent or transfer clerk such fact shall be stated in the entry of the transfer
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SECTION Regulations The Board may make such additional rules and

regulations as it may deem expedient not inconsistent with these By-laws concerning
the issue transfer and registration of certificated or uncertificated shares of stock of the

Corporation It may appoint or authorize any officer or officers to appoint one or more
transfer agents or one or more transfer clerks and one or more registrars and may
require all certificates of stock to bear the signature or signatures of any of them

SECTION Fixing of Record Date The Board shall fix time not exceeding

sixty nor less than ten days prior to the date then fixed for the holding of any meeting of

the stockholders or prior to the last day on which the consent or dissent of the

stockholders may be effectively expressed for any purpose without meeting as the

time as of which the stockholders entitled to notice of and to vote at such meeting or

whose consent or dissent is required or may be expressed for any purpose as the case

may be shall be determined and all persons who were holders of record of voting stock

at such time and no others shall be entitled to notice of and to vote at such meeting or

to express their consent or dissent as the case may be The Board may fix time not

exceeding sixty days preceding the date fixed for the payment of any dividend or the

making of any distribution or the allotment of rights to subscribe for securities of the

Corporation or for the delivery of evidences of rights or evidences of interests arising

out of any change conversion or exchange of capital stock or other securities as the

record date for the determination of the stockholders entitled to receive any such

dividend distribution allotment rights or interests and in such case only the

stockholders of record at the time so fixed shall be entitled to receive such dividend

distribution allotment rights or interests

SECTION Lost Destroyed or Mutilated Certificates The holder of any
certificate representing shares of stock of the Corporation shall immediately notify the

Corporation of any loss destruction or mutilation of such certificate and the Corporation

may issue new certificate of stock in the place of any certificate theretofore issued by

it which the owner thereof shall allege to have been lost or destroyed or which shall

have been mutilated and the Corporation may in its discretion require such owner or

the owners legal representatives to give to the Corporation bond in such sum limited

or unlimited and in such form and with such surety or sureties as theBoard in its

absolute discretion shall determine to indemnify the Corporation against any claim that

may be made against it on account of the alleged loss or destruction of any such

certificate or the issuance of such new certificate Anything to the contrary

notwithstanding the Corporation in its absolute discretion may refuse to issue any

such new certificate except pursuant to legal proceedings under the laws of the Stateof

New York

SECTION Inspection of Records The record of stockholders and minutes of

the proceedings of stockholders shall be available for inspection within the limits and

subject to the conditions and restrictions prescribed by applicable law
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SECTION Auditors The Board shall employ an independent public or

certified public accountant or firm of such accountants who shall act as auditors in

making examinations of the consolidated financial statements of the Corporation and its

subsidiaries in accordance with generally accepted auditing standards The auditors

shall certify that the annual financial statements are prepared in accordance with

generally accepted accounting principles and shall report on such financial statements

to the stockholders and directors of the Corporation The Boards selection of auditors

shall be presented for ratification by the stockholders at the annual meeting Directors

and officers when acting in good faith may rely upon financial statements of the

Corporation represented to them to be correct by the officer of the Corporation having

charge of its books of account or stated in written report by the auditors fairly to

reflect the financial condition of the Corporation

ARTICLE VIII

OFFICES

SECTION Principal Office The principal office of the Corporation shall be at

such place in the Town of North Castle County of Westchester and State of New York

as the Board shall from time to time determine

SECTION Other Offices The Corporation may also have an office or offices

other than said principal office at such place or places as the Board shall from time to

time determine or the business of the Corporation may require

ARTICLE IX

WAIVER OF NOTICE

Whenever under the provisions of any law of the State of New York the

Certificate of Incorporation or these By-laws or any resolution of the Board or any

committee thereof the Corporation or the Board or any committee thereof is authorized

to take any action after notice to the stockholders directors or members of any such

committee or after the lapse of prescribed period of time such action may be taken

without notice and without the lapse of any period of time if at any time before or after

such action shall be completed such notice or lapse of time shall be waived by he

person or persons entitled to said notice or entitled to participate in the action to be

taken or in the case of stockholder by an attorney thereunto authorized Attendance

at meeting requiring notice by any person or in the case of stockholder by the

stockholders attorney agent or proxy shall constitute waiver of such notice on the

part of the person so attending or by such stockholder as the case may be
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ARTICLE

FISCAL YEAR

The fIscal year of the Corporation shall end on the thirty-first day of December in

each year

ARTICLE Xl

SEAL

The Seal of the Corporation shall consist of two concentric circles with the IBM

logotype appearing in bold face type within the inner circle and the words International

Business Machines Corporation appearing within the outer circle

ARTICLE XII

AMENDMENTS

These By-laws may be amended or repealed or new By-laws may be adopted by

the stockholders at any annual or special meeting if the notice thereof mentions that

amendment or repeal or the adoption of new By-laws is one of the purposes of such

meeting These By-laws subject to the laws of the State of New York may also be

amended or repealed or new By-laws may be adopted by the affirmative vote of

majority of the Board given at any meeting if the notice thereof mentions that

amendment or repeal or the adoption of new By-laws is one of the purposes of such

meeting
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EXHIBIT



Exhibit

Blackline of the relevant portions of the By-laws as would be amended by the

Proposal if adopted

SECTION Chairman of the Board The chairman of the Board shall if present

preside at each meeting of the stockholders and of the Board and shall perform such other

duties as may from time to time be assigned by the Board The Chairman may sign

certificates representing shares of the stock of the corporation pursuant to the provisions

of Section of ArticleVil of these Bylaws sign execute and deliver in the name of the

corporation all deeds mortgages bonds contracts or other instruments authorized by the

Board except in cases where the signing execution or delivery thereof shall be expressly

delegated by the Board or these By- laws to some other officer or agent of the corporation

or where they shall be required by law otherwise to be signed executed and delivered

and affix the seal of the corporation to any instrument which shall require it The

Chairman of the Board when there is no President or in the absence or incapacity of the

President shall perform all the duties and functions and exercise all the powers of the

President

The Chairman of the Board shall be director who is indenendent from the

Corooration director is not indenendent if he or she

in the last five years has been fl emnioved by the Cornoralion th

emoloved by served as director of or has had five nercent or greater

eouitv interest in an entity that makes payments to or receives navments

from the Cornoration and either such payments account for one nercent

or more of the entitys or the Cornorations consolidated oss revenues in

any single fiscal year or if the entity is debtor or creditor of the

Corporation the amount owed exceeds one nercent of the Cornoration or

entitys assets liiian emolovee or director pin foundation university or

other non-nrnflt orpanization Ihat receives donations from the Cornoration

or the director has been direct beneficiary of any donations to such an

organization or iv nart of an inter1oddn directorate in which the CEO or

other emniovee of the Corooration serves on the hoard of an entity

emnlovin the director or

bi in the nast five years has urovided consultine or other services to the

Cornoration or an executive officer of the Cornoration or

is the narent child sibling aunt uncle or cousin of someone described in

any of the suhsctions in or above

If the Board determines that Chairman of the Board who was indenendent when

selected is no lonaer indenendent the Board shalt select new Chairman of the

Board who satisfies the reonirements of this Bylaw within 60 days of such

deterniination Compliance with this Bylaw shall be excused if no director who

qualifies as indenendent is elected by the stockholders or if no director who is
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izdependent is willing to serve as Chairman of the Eoard This Bylaw shall aDDIV

nrosnectivelv

SECTION Designated Officers Chief Executive Officer the Chairman

of the Board or the President as the Board of Directors may designate shall be the Chiof

Executive Officer of tho corporation The officir zie dc3ignatod The Chief Executive

Officer shall have in addition to the powers and duties applicable to the office set forth

in Section or of this Article general and active supervision over the business and

affairs of the corporation and over its several officers agents and employees subject

however to the control of the Board The Chief Executive Officer shall see that all

orders and resolutions of the Board are carried into effect be an ex officio member of all

committees of the Board except the Audit Committee the Directors and Corporate

Governance Committee and committees specifically empowered to fix or approve the

Chief Executive Officers compensation or to grant or administer bonus option or other

similar plans in which the Chief Executive Officer is eligible to participate and in

general shall perform all duties incident to the position of Chief Executive Officer and

such other duties as may from time to time be assigned by the Board Other

Designated Officers The Board of Directors may designate officers to serve as Chief

Financial Officer Chief Accounting Officer and other such designated positions and to

fulfill the responsibilities of such designated positions in addition to their duties as

officers as set forth in this Article
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