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COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, ss. 'SUPERIOR COURT
: DEPARTMENT OF THE TRIAL COURT

RUTGERS ENHANCED INSURANCE | o
COMPANY, individually and on behalf of all |  Civil Action No. § ¢ 411 i %- C.S,

others similarly situated,

Plaintiff,
CLASS ACTION COMPLAINT AND

v | JURY TRIAL DEMANDED

BENJAMIN C. ESTY, Trustee of the Eaton
Vance Limited Duration Income Fund,
THOMAS E. FAUST, JR., Trustee of the |
Eaton Vance Limited Duration Income Fund, |
ALLEN R. FREEDMAN, Trustee of the
Eaton Vance Limited Duration Income Fund,
‘WILLIAM H. PARK, Trustee of the Eaton
Vance Limited Duration Income Fund,
.RONALD A. PEARLMAN, Trustee of the
Eaton Vance Limited Duration Income Fund,
- HELEN FRAME PETERS, Trustee of the
. Eaton Vance Limited Duration Income Fund, o
 HEIDI L. STEIGER, Trustee of the Eaton =
“Vance Limited Duration Income Fund, LYNN S o
A. STOUT, Trustee of -the Eaton Vance
Limited Duration Income Fund, RALPH F.
VERNI, Trustee of the Eaton Vance Limited
Duration Income Fund, NORTON H.
REAMER, Trustee of the Eaton Vance
Limited - Duration ' Income Fund, EATON
VANCE MANAGEMENT, an investment |
- advisor and Massachusetts business trust,
EATON VANCE CORPORATION, a.
Maryland corporation -and publicly-held:
holding  company, @EATON VANCE
- LIMITED DURATION INCOME FUND, a
- Massachusetts. business trust, and JOHN
- AND JANE DOES 1-100,

Defendants.




Plaintiff, Rutgers Enhanced Insurance Company ("Plaintiff”), by and through its
attorneys, alleges on personal knowledge as to all facts related to itself and on ipformation and
beljef as to all other matters, as follows:

I. INTRODUCTION

| 1; ~ Plaintiff brings this class action lawsuit on behalf of itself and all other
" individuals who were the beneficial owners of common shares of the Eaton Vance Limited .
Duration Income Fund (the. “Fund”) at any time from March 10, 2008 through the present
(the “Class Period”). ~The Fund ‘is a closed-end ‘investment company organized as a
* Massachusetts bu'siness trust on March 12, 2003. The Fuﬁd raiséd moﬁey frqm the sale of its
common shares, and the Fund invested that money in securities to earn a yield for the common

| shareholdcrs

- 2. In addition to issuing thé common stock heid by'Plaintiff and the members of the
putative class,. the Fund issued auction rate preferred stock ‘(“ARP..S.’J).W, The\,.ARPS..b,é)re é .
| preferred dividend right, with the dividend rate reset periodically through an auctioﬁ mechanism.

In effect, the ARPS prov_ided the Fund with long-term financing at sﬁort'—tenn interest rates. The
auction mechanism providedlliquidity to the holders of ARPS, as they were able to sell their
ARPS at auctlon The ARPS ‘also provided ﬂex1b1hty to the Fund as ARPS were subject to
' lowcr coverage ratios than'debt, and had other favorable terms. As equ1ty securities, the ARPS
had no maturity and did not ever have to be repaid. |

3. During 2008, the Individual Defendants caused the Fund to partially redeem

the ARPS and replace it with less favorable debt financing. ’I;hg Individual Defendargté took
these acti'ons to further their own interests and those of the .Fund’s investment éd"visor and its

- affiliates, not the interests of the common shareholders, and' thus they thereby breached the




: ﬁduciary duties owed to the Fund’s common shareholders.v By this aetion, Plaintiff seeks to
recover the damages this conduct caused him and the Class. |

4, Plaintiff does not assert by this action any claim arising from a misstatement
’ bor omission in connection w1th the purchase or sale of a security, nor does Plaintiff allege that
Defendants engaged i in fraud in connection with the purchase or sale of a security.

JL PA}I{TIES

A. Plaintiff

5. °  Plaintiff Rutgers Enhanced Insurance Company is a resident of the State of New
N Jéreey. Plaintiff has owned common shares in the Fund since May 30, 2003.

- B.  Defendants

6. Individual Defendant Trustees of the :Ea_ton Vance Limited Duration Income

Fund.(“Indivi duaJvDefendants”)
- The- Fund is~managed-by its Board of Trustees.. .The-Trustees are responmble for the '

ouerall management and supervision of the affanjs of the Fund. The members of the Board of
Trustees during tne Class Period include: |

_ (a) 'Defendant Benjamin C. Esty (“Esty”), Trustee of the Eaton Vance
Limited Duration Income Fund;- '
(b) ' Defendant Norton H. Reamer (“Reamer”) former Trustee of the
Eaton Vanee Lumted Duration Income Fund |
(c) Defendant Allen R. Freedman (“Freedman”), Trustee of the Eaton
Vance Limited Duration Income Fund; | '
(d) - Defendant William H. Park (“Park”), Trustee of the Eaton Vance

l erlted Duration Income Fund;
(e) Defendant Ronald A Pearlman (“Pearlman”) Trustee of the Eaton

Vance Limited Duration Income Fund;




® Defendant Helen Frame Peters (“Peters”), Trustee of the Eaton Vance'

Limited Duration Income Fund;

(2 Defendant Heidi L. Steiger (“Steiger”), Trustee of the Eaton

" Vance Limited Duration Income Fund;
(h) ' Defendant Lynn A. Stout (“Stout”), Trustee of the Eaton Vance Limited
:Duration Income Fund,; |
| : (i) .Defendant Ralph F. Verni (“Verni”), Trustee of the Eaton Vance

Limited Duration Income Fund;

G) " Defendant Thomas E. Faust, Jr. (“Faust”), Trustee of the Eaton Vance -

Limited Duration Income Fund; and
(k) John and Jane Doe Defendants 1-100, individuals who aided and -

.. abetted the named Defendants in «undsria]dng the violations alleged herein, the identities of

~-whem-are unknown to Plaintiff at this time. . e
7. Other Defendants (“Eaton Vance Defendants”):
(a) ‘Defendant Eaton Vance Management, an investment advisor and

Massachusetts business trust; _
| (b) B Dgfendant:, Eaton Vanée Corp, a Marylan(.i.corporation and publicly-he’ld
holding company; and - | ' o |
‘ () Defendant‘Eéton Van_c}c Limited Duration Inéomc Eund, a:

Massachusetts business trust, with a principal place of business in Boston, Suffolk County.




IIl. JURISDICTION AND VENUE
8. This civil action is filed as a class action pursuant to Rule 23 of the Massachusetts
: Rules of Civil Procedure | |
9. This Court has jurisdiction over this class action pursuant to M.G.L. c.
223A §8§2 and 3
'10. Venue properly 11es in this Court pursuant to M.G.L. c. 223 §1.
"11.  This Court has personal jurisdiction over Defendants in that they have their
principal place of business in this jurisdiction, engaged in conduct the subject hereof in their
_capacmes as dlrectors or trustees of one or more entities orgamzed under the laws of this
jurisdiction, derive substantlal benefit from services provided in this Commonwealth and/or
have engaged in the alleged misconduct in this jurisdietion. | |
| | IV. FACTS
... Av- TheBaton Vance Limited Duration Income Fund
12. The Fund is an investment company éubject to the Investment Company Act of
1940 as amended (the “ICA”) |
13. Pursuant to its reports filed with the Securities and Exchange Commission (the
_‘.‘SEC”), the Fund’_e primary investment objective is to prowde a high level o_f curfent income. As.
a secondary bobjec.tive, it will also seek appreciation of capital to the e)ttent consistent with its
pnmary goal of high current income. |
14. The Fund 1ssued five series of ARPS, des1gnated by letters, A- E: each is intended . |
to be auctioned periodically, and the terms governing each contemplate that auctions may- fail, in
which case the interest or dividend rate will be set by formula. |

15. The ARPS issued by the Fund represented quite favorable financing for the Fund




’for several reasons described in more detail below, including: the interest réte and other costsv
-l . were very favorable; the financing was perpetual; the constraints on the Fund associated with the
ARPS were minimal; and the ARPS represented committed financing at a time when financing
for almost any business was unusually difficult and costly to obtain. |

(a)  The interest rate and other costs were very favorable. While auctions

cleared, the rates were set weekly by the open market (subject to a maximum rate determined by a
’formulé, which rate is referred to herein as the "Defined Rate"), at rates that tended to be only
slightly above mdney—market yields. See, e.g., In re Eaton Vance Floatiné-Rate Income Tru&t, et
dl;, Application for an Order Pursuant to Secﬁon 6(c) of the Investment Company Act of 1940
For an Exemption From the Provisions of Section 18(a)(1)(A), June 10',' 2008 (“Eaton Vance
Application”), at 5 n.2. In the event of failed auctions, the interest Was set at the Defined Rate.
» With respect to the ARPS, after the auction failures ih 2008 described Below, the formula for
. the Defined Rate produced a. result that was actually lowér .than,market_rates that had prevailed
over periods before the auction failﬁres. _ . '
| (b) . The financing was perpetual. The term of the ARPS financing was ‘very :
: _favoréble to the Fund in that it-was-perpetual. ARPS need not--everv-be\rspaid.-zﬁqp ashomeewner, :
a comparable anangemént would ﬁ'leén. that the principal compohcnt of his or her. inortgage
" payment would simply never come due. This was particularly significant in fhe challenging
 financial markets of 2008, the time fhe auctions failc:d. As the Fund explained, “the severely.
constrained éapital markets” during this period were characterized by the “limited availability -
of debt financing.” In re Eaton Vance Floating-Rate Tncome Trust, Eaton Vance Liimited
‘Duratibn Income Fund, et al., Amended and Restated Application for an Order Pursuant to
‘Section 6(c) of the Investment Company Act of 1940 For an Exemption From the Provisions of
Section 18(a).(1)(A), July 2,,2008 .(hereinaftef “Haton. Vance. Amended. Application”), at 11.
To have perpetually good financing in such a élirr_iate ‘was of extraordinary value to the

. common shareholders.




(¢) The constraints on the Fund from the ARPS were minimal. The Fund

did not have to offer any collateral, and it only had to have $2 in gross assets for every $1 in ARPS

outstanding.

16. As described in rnateﬁals filed with the .SEC or dtherwiée’ pub'iiShed‘" to the

investing public, a key piece of the return to the Fund’s common shareholders was financial
leverage. See, e.g., Prospectus, Eaton Vence Limited Duration Income Fund, ﬁleri with the
SEC on May 29, 2003, at inside cover page. Financial leverage is the difference between the low
rates paid by the Fund on its ARPS and the returns it would realize on its portfolio investments.
The effect of this leverage was reflected in the Fund’s regular cash distributions to commorl
shareholders and described in the Fund’s regular reports to its shareholders. The Fund’s public
statements indicated that the holders of its comrrlorr stock could realize, as one of the significant
" benefits of this investment, leverage that would continue indefinitely, because, as described above,
the term of the ARPS was perpetual. |

B. The Eaton Vance Closed-End Fund Busmess Model

' 17 »  Defendant Eaton Vance Management (“EVM”), an afﬁhate of*Defendant<Eaton

T-Vance Corporation (“EVC”), has been the Fund’s investment advisor at all relevant times. -
"EVM, EVC, and their affiliétes inV01ved in the sponeorsh‘ip of closed-end investment companies
l'sumlar to the Fund are referred to herem as the “EV Sponsorshrp Group ” The EV Sponsorsh1p
'Group sponsored a large number of closed-end investment compames .(“closed-end. funds™)

similar to the Fund, many of which also issued auction rate securities that were srrmlar to
the ARPS issued by the Fund. The term “Auction Rate Secuntres” (“ARS”) generally refers
to either municipal or corporate debt securities with a long-term maturity-or-preferred -'»stooks
that return a yield at rates set at periodic auctions. Witrx a minifnu_m inrestment of $25,000,

these securities were typically held by high net worth individuals and entities.




'1'8. 'By‘sponsoring closed-end funds that issued ARS, the EV Sponsorship Group
r.aised billions of dollars in capital and realized hundreds of millions of dollars in revenue

through various management fees and other items of compensation. To distribute the funds, the

EV Sponsorship Group relied heavily on the investment banks and brokers who sold the funds to '

investors and who also sold ARS to investors.

19. In addition to serving as Trustees of the Fund, the individually-named

- Defendants (the “Individual Defendants”) served in similar capacities on behalf of a large -

‘number of the other closed—end funds (the “Sister EV Funds”) sponsored by the EV Sponsorsh1p

. Group The followmg table summarizes the number of Eaton Vance sponsored closed-end -

funds on which each Ind1v1dua1 Defendant serves (or served) as trustee or director, and the
approximate aggregate annual compensaﬁon received by each Individual Defendant. from

those.closed-end. funds, based on the information filed with the SEC:

.| Defendant - ~-- '. " Number of Eaton Vance Aggregate. Annual.
' Closed-End Funds Compensation From
_ ' Management of the Funds
- |BenjaminC.Bsty  |178 $212,500
| Allen R; Freedman 1178 |  1$204,167
| Lynn A. Stout s $224,167

William H. Park 1178 - $ 209,167
|HeidiL.Steiger... - |178 1$204,167
|Ronald A.Pearman -~ |178 | $ 212,500

Helen Frame Peters 178 | 1$ 204,167

RalphF. Verni 178 $ 319,167

Norton H. Reamef - 1176 L l‘$.19l5,(.).0lO
| Thomas E. Faust, Jr. 1178 i

* Defendant Thomas E. Faust, Jr. is an employee of the EV S'ponsorship Group and is not




separately compensated for his board service.

20. The Fund was a distinct entity with a uniqhe constituency of equity holders, a
unique portfolio of investments, and its own frce-ssanding economic model. The Fund did
not have an economic interest in any of the other members of the EV Sponsorship Group, nor
did it materially benefit from the ability of the EV Sponsorship Group to contlnue to sponsor
new closed-end funds. |

_’21. - The EV Sponsorship Group, on the other hand, had a critical stake in its ability to
cont:lnue tO Sponsor new. closed-end funds, as this was a lifeblood of its business. The Ind1v1dual
- Defendants shared that stake because each new closed-end fund sponsored by Eaton Vance
provided the opportunity for another remunerative board seat.

- 22. Oh information ' and belief, the "Individual Defendants and the EV
..Sponsorship Gtoup, ,adop;ed 2 managegment style that reﬂecte_d their shared economic interests end
. blurred the. distinctions.among.the many separate clased-end funds, including the Fund., While

thjs approach-enabled the Defendants to collect fees from a large number of closed-end funds

'(as to each of whieh they owed' distinct fidueiary obliéations) with' little or no incrementsl o
vburden on their time for each fund, it also undereﬁphmized their legal duty to protect the -
‘individual interests of each closed-end fund (including the Flind) and those funds' common
; hstockholders The EV Sponsorshlp Group's managcment approach also created an incentive for
the Fund’s dlrectors to advance the Group's mterests even 1f those interests were in COIlﬂlCt ,
- with the interests of the Fund and its common stockholders. |
C. The Collapse of the Auction Rate Securities Market

23, In addition to the closed—ehd funds sponsored by the EV Sponsorship Group,
many other entities issued ARS. By early 2008, over.$50 billion in ARS issded by» olosed end

funds were outstanding. ARS .typically had a very long maﬁurity or, as in the case of the ARPS .




issued by the Fund, no maturity date and typically gave the holders no redemption right.
However, the regular auctions, as long as they functioned, gave the holders a way to liquidate
their investment. Many broker dealers counseled their clients to rely on the auetions and use the
ARS as a vehicle for short term investing. |

24. Auctions were typically held every 7, 28, or 35 days, with interest paid at the end
- of each auction period. It was always possible, however, that.an auction would fail, if there were
insufficient buyers to buy the ARS from the sellers. The offering documents typically specified
a.formula that would set the interest or dividend rate to'be paid when auctions fail.

25. Since February 13, 2008, auctions have consistently failed. These failures
effectlvely rendered auction rate securities, including the ARPS issued by the -Fund, 1111qu1d The
auctions continued to fail throughout 2008-09, and to date liquidity has not returned to the -
. auction rate secunttes marketplace | |

» 26 This illiquidity has caused many holders of ARS, 1nclud1ng many holders of the
ARPS isstled by the Fund, to become dissatisfied with their investment. Many ARS holders,
along with various government a;gencies; complained to the investment banks and brokers who
hsd counseled them to invest in ARS. Many ARS holders sought to hold the investment banks
~and brokers responsible for the illiquidity of the investment. Ultimately, many of these
1nvestrnent banks and brokers were required to purchasé ARS from their clients in “settlements
concluded with government agencres These settlements 1mposed s1gn1ﬁcant liabilities on the
mvestment banks and brokers and the threatened. and actual proceedings 1mposed a risk of
significant liabilities on the brokers and investment banks, both of which would have been much'
higher if the Fund did not redeem the securities from the ARPS holders. The EV Sponsorship

: Group believed that the investment banks would not desire to acquire the securities.




27. The failure of the auction mechanism had little direct impact on the Fund. The

Fund was not obligated to redeem ARPS, nor did the auction failures materially adversely affect
the Fund’s rights and obligations with respéct to the ARPS. Indeed, the Fund issued the ARPS
under a prospectus discldsing as the one of the risks for ARPS holders: “In certain
.- circumstances, holders of [ARPS] may be unable to sell their [ARPS] in an Auction and thus
may lack liquidity of in\}estmcnf.” Prospectus, Eaton Vance Limited Duration Income Fund,
filed with the SEé on July 29, 2003, at inside cover page. Moreover, the terms of the ARPS
| contemplated that aucﬁons might fail, and they provided a mechanism for setting dividend rates
. 1n that situation. Under the terms of the ARPS, the interest rate v&'/'ould be determined by a
formula, and, in all other respects, the ARPS would continue to be governed by the sé.me terms

as those that applied from the date of issuance.

. D... TheDefendants’ Misconduct

28. . The-favorable cﬁaractgristics of the. ARPS. .described in Paragraph 16 .above
Ac'ontinued to benefit the Fund after the failure of the auctions, and the failure of the auctions did
ot trigger any redemptioh _oiﬂigatioh on the Fund or 'otherwiéé éreate a valid busine.ss reason for
| ‘. fhe Fund to redeem the ARPS. Nonetheless, ‘the Defendants caused the Fund to redeem
gpproximatgly two-thirds of all outstandiﬁg ARPS (apprqximately $533.375 million) between
May 1, 2008, and May 7, 2008, at théir issue price of $25,000 per share, and to replace the ARPS -
.With new .financing‘thatv was less _advantagedus for the common shareholders. bn information and
belief, in accordance with rules: promulgated by the Financial Induétry Regulatory Authority
(“FINRA”), ARPS holders had their holdings redee'mediproportionately.

a 29. On information and belief, the Defeﬁdantswcaused the redemption of the ARPS

not to 'further the interests of the Fund or of the holders of its common stock; they did so to -
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.provide liquidity to the holders of the ARPS and likely as an attempt to placate their investment
banks and brokers (who would thereby be protected from further liability for the illiquidity of the '
ARPS and from the risk that they would be required to buy the redeemed ARPS from the
‘holders), SO as to further the business objectives of the EV Sponsorship Group by responding to
the pressures they experienced as a result of the failuxv‘e' of the anction rate securities auctions.
Specifically, the same investment banks and brokers who marketed the ARS and ARPS were a
‘key part of the business model of the EV Sponsorship Group: the EV Sponsorship Group earns
fees by sponsoring new funds and the investment banks and brokefs market the common shares

| of thos‘e funds. Consequently, the EV Sponsorship Group relies heavily on good relationships
with the investment banks and brokers to enable them to market new funds and eam fees for the .

.fmanagement of those funds. Indeed, the EVM annual report to its shareholders for 2009 lists as

..a.zisk.factor (well ahead of failure to earn satisfactory returns for inyestoi‘s‘j,n’ its funds): |

Our ab111ty to market investment products is highly dependent.. .

on access to the various distribution systems of national and -

regional securities dealer firms.... The inability to have such
access could have a material adverse effect on our busmess

Wldespread dissatisfaction on the part of brokers and 1nvestment banks threatened the v1ab111ty
of this on-gomg business. Simply put, the ‘bailout of the holders of the ARPS and the responsible
.-brokers anid investment banks conflicted with the interests of the Fund and the holders of its
common stock |
| 30. . The redemptaons by the Fund of the ARPS damaged the holders of the Fund’s

common stock by ‘denying them the financial benefits associated with the ARPS. The
* redemptions benefited the holders of the ARPS, thereby favoring one class of shareholders over
‘ another, in violation of the duties of the Individual Defendants toward the disadvantaged

. shareholders.
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31. The Defendants causedv the Pund to redeem the ARPS at, on infoﬁnation and
Belief, a price that exceeded their market value. Specifically, the Fund represented several weeks
later to the SEC that the ARPS was trading on the secondary market at a significant discount to
its _pai valﬁe of $25,000, see Eaton Vance Application, at 4 n.1, but the Individual Dcfendantg»
nevertheless caused the Fund to pay par value for the shaies that it redeemed.

- 32. To raise cash for the partial redemptions of ARPS the Individual Defendants
caused the Fund to arrange new debt financing (the “Replacement Boi‘rowing”). In anticipation
of faising additional cash to fund further redemptions, the Individual Defendants caused the Fund
to seek special relief from the requifélﬁents of the ICA applicable to debt, see Eaton Vance
Apﬁlication, and pursued the application through three separate amendments dated July 2,.2008,
July 29, 2008, and September 2, 2008. The Replacemént Borrowing is disadvantagéous
-.compared. with .the ARPS, fof a number of reasons, includiﬁg: the : effective costs of the
»--,-~-»Rep1'acement Borrewing aré higher; the term is finite; and the constraints are greater. The
contemplated additional borrowings and redemptions to complete the bailout of the ARPS
" holders pose significant threats to the interests of the common shareholders.

’_(a) -The éffecti%/c costs of the Replacement Borrowing are higher. On

.'infonnatior.l and 'belief, the effective cost of the Replacement Borrowing with all its terms,
' cdnditibns, and fees will genefally be higher than the Defined Rate on the ARPS. For ihstance_,
_over the six months leading up to October 31, 2009, the Fund paid over sixa.-.times,.as.:much.‘for the

Replacement Bon:owing in interest and fees than it would have i)aid for the ARPS over tﬁe same

period under tfle Defined Rate. During this six month period alone the Fund paid interest and
fees on the Replacement Borrowing that totaled approxiﬁlately $10,253,615 on an average |
-outstanding balance of $643,672,826, which equates to a fully loaded annualized rate of
- approximately 3.19%. For the same period, the Fund disclosed that it paid only 0.50% for the
~ ARPS (the weighted ayerage annualized dividend rate for the ARPS was 0.346%, and‘annual

12




fees were 0.15%). The Individual Defendants were well ‘aware of the likelihood that the
Replacement Borrowing would be more costly for the Fund. The costs were pushed out in time,
with teaser rates for the. initial months of the Replacement Borrowing and fees not publicly
disclosed at the time of the borrowing, which made thie Réplacement ‘Borrowing appear less
expensive than it really was. Moreover, the Individual Defendants were concerned enough to
require the EV Sponsorship Group to assume some risk that certain of the costé of the
Replacement. Borrowing. would exceed the costs of the redeemed ARPS, but they only obtained
profection for a'_limited period of time and for a limited amount. The waiver expired on October
31, 2009, leaving common shareholders with no protection whatsoever from the higher costs.
Even during the period that the waiver was in effect, it provided protection only with respect to a

small fraction of the incremental costs of the Replacement Borrowing.

~(By"  The term i§ fifiite. While the ARPS have a perpetual term, the-term of the
'Replacement Borrowing was nb more than 5 years, and, af any point, could be fedu‘céd to 364
“days. The sﬁort-térrn, maturity iJuts the Fund at enormous refihéncifig risk, as it coiild be given
“364"ddys’ notice"at"any tithie that thie debt would have to be paidin full:"A cémp arable provision
in a home mortgage would require the homeowner to pay the full principal amount
outstanding on 364 days’ notice. The ARPS, on the other hand, had a perpc;.tual term, so the
Fund. had no feﬁnaﬁcing risk pﬁor to the replacement of ARPS with the Replacement
BorroWing.. ‘
© The constraints are sigg' ificantly greater. With respect to ARPS, the ‘Fund’
;Was nc;t required to pledge its, a_s.sets,v as collateral. In contrast, for the Replacement Borrowing,
the Fuﬁd was required to pledge its assets as collateral. |
Moreover, the ICA imposes coverage ratios for various fdrms of leverage. That is,
for every dollar in leverage, the Fund is required to have x dollars of assets to meet the

coverage ratio. Bri’c_ﬂy, if the Fund fails to meet the required éoverage ratio, under the ICA, it will

be unable to pay dividends to the common shareholders, which, the Fund acknowledges, is the
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" expectation of common shareholders and critical to maintenance of the Fund’s tax status. Eaton
Vance Third Amended Application at n.13.
The coverage ratios imposed by the ICA vary for different kinds of leverage.
Because the ARPS constituted the Fund's equity (not debt), under the ICA the Fund was
‘ obligated to maintain a coverage ratio, i.e., total assets .to.total ARPS, of 2:1. Because tﬁe
‘Replacement Boﬁowing was debt (not equity), under the ICA, the coverage ratio for each dollar
~ borrowed, i.e., total assets to total Replacement Borrowing, was 3: 1.!
In April _2008_, the Fund had outstanding $800 million in ARPS, which meant

. that, under the ICA, it was required to maintain-$1.6 billion in assets to meet the coverage

~ requirement. Starting in- April 2008, the Fund borrowed money, on information and belief, for

©anw

other operational purposes as well as for the redemption of 'ARPS, with the result that the total
..Jeverage increased. The combination of the increas)e iﬁ leverage and the i,nc;;éas__q in coverage
ratio on ~th;e~maj ority of the leverage results-in a hi ghc;r total coverage requirement..... - |
The increase in the qoirer_age ratio increases the risk of forced deleveraging in a
down market. If the Fund fails to meet the coverage requirement, to be able to pay dividends
-again, the Fund would have to sell assets to péy doWn the debt. Thcrefqre, fhe increased
coyéragé re(iuirement increases the risk that a change in the vaiuation of the Fund’s dsset_s
will force the fire-sale liquidatio.n of investments to pay down the Replacemelr_xt Borrowing.

As the Fund explained, “a fofced deleveraging would likely be detrimental to the common

4 TIn the third amendment to the Eaton Vance Application, the Fund suggested that the statutory
coverage ratio might not apply to its debt. It, however, gave the statutory coverage ratio as its
~ reason for not redeeming more of the ARPS. Third Amended Application..at. 9-10. In any
event, the Fund represented to the SEC that, as a contractual matter, the existing debt carried
the statutory coverage ratio, Third Amended Application at 10. See In Re Eaton Vance
Floating-Rate Income Trust et al., Third Amended and Restated Application for an Order
" Pursuant to Section 6(c) of the Investment Company Act of 1940 For an Exemption From the
Provisions of Section 18(a) (1) (A) at 9, 12 & n. 11 (September 2, 2008). '
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shareholders in terms of portfolio disruption, transaction costs, possible tax recognition -

events- and. reduced investment return over a potentially extended period of time.” Eaton Vance
Amended Application, at 11—12. Nonetheless, the .Defendants exposed the Fund to this
unnecessary risk of a forced deleveraging. On October 31, 2007, the Fund was required to
| have $1.6 billion total assets to meet its coverage requirement on the $800,000,000 ARPS—

with total assets on that date of $3,150,377,164, the Fund had -2 comfortable cushion of

approximately 97% more than required. During the period from October 31, 2007 to

fOctob’er 31, 2008, when gross assets decreased by some 26%, the Ijefendants caused the

'coverage requ1rement to increase by at least approx1mate1y 30%, and the cushion fell to no more
: than '12.5%. This change increased the nsk to the common shareholders of a forced
deleveraging. This risk is nof simply theoretical or minor. In fact, for the Individual Defendants
as .and the EV' Sponsorshlp Group, it should have been a very practical. and 1arge concern,
because certam Sister~-EV- Funds did expenence declines in asset values .that put them in
violation of their required coverage ratios and they were forced between April and November
12008 to sell hundreds of millions of dollars worth of assets at a time when they viewed their
_' assets as sound but undervalued in the market. “

33, . The 'holders' of the ARPS benefitted significantly fronr the partial redemptions, as
they had their shares l’argely redeemed despite the clear terms of their investments, so their
investments uvere no longer illiquid. However, partial redemptions and the Replaeement
Borrowing caused significant damages to the common shareholders of the Fund for, inter alia,
the reasons descnbed in Paragraphs 29 - 33 above. Moreover, the common shareholders unlike
- the preferred ARPS shareholders, have never been g1ven the opportumty to redeem their shares,

which trade at a discount to their net asset value. As a result of the Defendants’ conduct, the
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ARPS shareholders have benefited by having their shares partially redeemed at the expense of
the common shareholders to the Fund. |

“ V. CLASS ACTION ALLEGATIONS

34 Plaintiff brings this direct class action on behalf of himself and all other

individuals who were the beneficial o&ners of common shares of the Fund at any time from
March 10, 2068 through the present. |

35. The Class is so numerous that jqinder of all members is impracticable. While the
exact number of Class members is unknown to Plaintiff at this time and can only be ascertained
.through éppropfiate discovery, upon information and belief, there are well over five hundred
'(500) unrelateﬁ and g:coggaphically disperscd members of the prqposed class.

36. | There are questions ofA law or fact common to the class that exists as to all .
. .--members of the Class. Arﬁong the questions of law and fact common. to_.thé Class are:

(a) Whether the Individual Defendants caused. the replacement of. leveraging
beneficial to the commén shareholders in viqlation of their ﬁduciary duties to the common
~ shareholders; |
(b) whether the Ihdividual Defendant breached their fiduciary duties;

(cs whether the Eaton Vance‘ Defendants aided and abetted the Indi{lidual |
‘Defendants’ breaches of fiduciary duty; | |
o (.d) whether the Baton Vance Defendants were unjustly enﬂched; and
(&) whether the members of the Class have suffered losses, and/or continue to
suffer lqsses, and if so, the proper nature and measure of a remedy. '
37. Plaintiff’é claims .are typical' of the claims of the remaining members of the

Class, as the conduct of Defendants giving rise to the claims i‘svidentical as to all members of the
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_Class, and the damages suffered by each member of the Class arise out of the same set of
operative facts.

38. Plaintiff willlfairly and adequately protect the interests of the members of the
Class and has retained counsel competent and experienced in complex, class action litigation.
Plaintiff has no interests that are adverse to or which irreconcilably conflict with the other
xnembers of the Class.

39. The questions of law or fact common to the members of the Class predominate
over any questions affecting solely individual members of the Class, and a class action is
supenor to other available methods for the fair and efficient adJudlcatlon of the controversy

VI. DEMAND LETTER ALLEGATIONS -

40. On June 21, 2010, Eaten Vance Management, a wholly-owned subsidiary of

--Baton. Vance Corp announced five close—end management investment companies that it
| advrses, Eaton van Floatlng-Rate Income Trust (NYSE: EFR), Eaton-~-Vanee Llrmted
'Duration Income Fund (NYSE Amex: EVV), Eaton Vance Tax-Adva_ntaged Global
Dividend Incomer Fund (NYSE: ETG), Eaton Vance New Jersey Municipal Income Trust

(NYSE Amex: EVI) and Eaton Vance Insured Municipal Bond Fund (NYSE Amex: EIM)

(collectively, the “Trusts™), had each received a demand letter from a law firm on behalf of a

putative common shareholder‘of the Trust. The demand letters alleged that Eaton Vanee
| Management and the Trustees and offices of the Trusts br_eached their fiduci_aty duty to the

Trusts in connection with redemption by the Trusts rnarkets in February 2008. The letters
‘demanded that the Boards of Trustees of the Trust take certain action to remedy those alleged |

breaches.

41. On August 16, 2010, Eaton Vance Management announced that the Board of

17




Trustees of each Trust had rejected the demands set forth in the demand letters.
42.  The Board of Trustees’ response to the demand is a wrongful refusal to act, for
the reasons stated in this complaint. 'Continued breach of fiduciary duties is not protected

business judgment. Accordingly, the prosecution of these claims on a shai:éholdcr basis is

appropriate.

VIL. CAUSES OF ACTION
Count I — Breach of Fiduciary Duty (Individual Defendants)
- 43. Plaintiff incorporates' herein the allegations set forth above. -

| 44, At all times alleged hefein the Individual Defendants, as trustees to the Fund,
owed Plamtlff and the Class fiduciary dutles which duties include:
e the duty not to unfairly favor the interest of one class of shareholders over'
o anot;h@;:;m |
e the-duty-not to cause one classv of 'sh»afeholders to receive~a benefit
greater than that to which the); are entitled at the expense of andther class of‘
shareholders; and | |
. the- duty noi to engage in conduct that frust_rétes the ability of the
common shareholdeéfs' to realize the benefits of an invéstment in the Fund, as
described in the Fund’s statements to the Securities and Exchange Commission
and the public.
45. | In cbntravention of these dqties, the Individual Defendants -unfairiy favored the
prgferred ARPS shareholdcré over the coﬁmon shareh_olders‘by enabling the former to redeem
their shares at par, at the exﬁense of the common shareholders, while not providing a similar

opportunity to the common shareholders.
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46. Also i_n contravention of ‘these duties, the Individual Defendants caused one -
group of shareholders to receive a benefit to which they were not entitled at the expense of
another group of shareholders: specifically, the ARPS shareholders were not harmed but benefited
while Plaintiff and the Class as disadvantaged common shargholders suffered distinct injuries.

47, Also in contravention of these duties, the Individual Defendants chose ‘to, cause
the Fund to partially redeem the ARPS and replace it with unfavorable debt financing, thus
‘frustrating the reasoqable expéctations that were created‘by the Individual Defendants through
| the Funds’ statements to the SEC and the public.‘

48, As a direct and proximate result of these breaches of fiduciary dufies‘ by the
‘Defendants, flaintiff and the Class have suffered damages in multiple millions of dollars.

49, Plaintiff and the Class are entitled to; (i) declaratory relief and preiiminary and
permahent injunctive reliéf requiring..the Q.Individual Defendants to properly carry out their
~fiduciary duties as alleged herein;vandf-(ii») monetary relief, including pupi&ive..damages-to the
exfent authorized by law, in an amount to be proven at trial based on Plaintiff’s losses alleged

herein.

Count II - Aiding and Abetting a Breach of Fiduciary Duty (The Eaton Vance Defendants)

50. Plaintiff incorporates herein the allegations set forth above.

5L At all times alleged herein, the Eaton Vance Defendants, through their role as
gither investment adviser or through their contractual - relationships and e);tensivé
: con;munications with the Individual Defendants, knew or reasonably Should have known that the
Individual Defendants \.NCI'C fiduciaries to the Plaintiff and the Class, and that the Individual
. Defendants had fiduciary duties to act in the best interests of the Plaintiff and the Class.

52. The Eaton Vance Defendants nonetheless willfully and knowingly encouraged
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and participated in the Individual Defendants’ breaches of fiduciary duty, as set forth eboye.

53. In particular, the Eaton ‘Vance Defendants aided and abetted the Individual
Defendants’ fiduciary breaches by encouraging the Individual Defendants to engage in the
conduct complained of herein.

54. As a direct and proximate result of the Eaton Vance Defendants’ aiding and
abetting the Individual Defendants’ breaches of fiduciary duty, Plaintiff and the Class suffered
damages of multiple millions of dollars.

55. Plaintiff and the Class are entitled to declaratory relief and preliminary and
permanent injunctive relief requiring the Eaton Vance D’efendants to cease aiding and abetting
the Individual Defendarite breaches of fiduciary duty, to cease sefving as gdvis_er to the f?und, and
to cease serving as administrative agent of the Fund, and awarding monetary relief, including

~punitive damages.to the extent authorized by law, in aﬁ..axnount to be proven at tnaL .o
| Count IIT — Unjust Enrichment (The Eaton Vance Defendants o
56. Plaintiff incorporates herein the allegations set forth above.
" 5.7.. Plaintiff and the Class assert a claim for unj‘ust enrichment against the Eaton
Vance Defendants under the coinmon law of Massachusetts.
: l‘ 58. By meéﬁs of the wrongful conduct alleged herein, the Baton Vance Defendants
have been unjusﬂy enriched to the unjust detriment of the Plaintiff an_d the Class. |

59. The Eaton Vance Defendants’ unjust enrichment is traceable to, and resulted

‘. directly and proximately from, the conduct alleged'herein. Specifically, the enrichment of the
Eaton Vance Defendants has come in ith'e form of fees and other revenues received by them from
~ the Fund and from other EV Sister Funds as the result of the inequitable conducf coinplained of

‘herein, including their encouragement of the Individual Defendants’ breaches of fiduciary duty
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owed to Plaintiff and the Class. For example, the Eaton Vance Defendants have received
. substantial fees from the Fund in connection with the Replacement Borrowing, and have realized
significant revenues from the continued operation of their closed-end fund business modell
described above, which was facilitated by the Individual Defendants’ breaches of fiduc'iary‘ duty
described herein. |

60 The unjust detriment suffered by Plaintiff and the Class takes the form of the

'damages described herein, including, without limitation, the injury to their investment in the
Fund resulting from Defendants’ conduct complained of herein, and the defeat of the reasonable
expectations of the Plaintiff and the Class as common shareholders in the Fund that were created
by the Individual Defendants through the Funds’ statements to the SEC and the public.

- 61. Undér the comrﬁon law doctrine o_f Lmjust enrichment, it is inequitable for the
..Eaton.Vance Defendants..to.be. permitted to retain ..the bcncﬁts,.-..ths..).z\ teceived, and .are still
-reeeiving, unfairly and witheut-justification.

‘. 62 The financial benefits derived by the Eaton Vance Defendants rightfully belo;gg to
Plaintiff and the Class members. The Eaton Vance Defendants should be ‘cdmpelled to disgorge
tb a common .fundland for the benefit of .Plai'ntiff and the Class membérs all r'nonet-ary benefits
received by the Eaton Vance Defendants from Plaintiff and the Class as alleged herein

: (hcreinaft'er.“Illfgotten Gains”).

63. Plaintiff and the Class are entitled to declaratofy relief and preliminary and
-permanent injunctive relief requiring the Eaton Vance Defendants to disgorge its lil-goﬁén Gains |
as alleged herein. |

VIII. PRAYER FOR RELIEF

WHEREFORE, Plaintiff prays for a judgment:‘
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A. Declaring that- the Individual Defendants have breachéd their fiduciary duties
owed to Plaintiff and the Class;
'B. Declaring that the Baton Vance Defendants aided and abetted the Individual
Defgndants’ breaches of fiduciary duty, as set forth above;
o C. Declaring that the Eaton Vance Defendants have been unjustly enriched by its
actions alleged herein; |
D. Enjoining the Eaton Vance Defendants from serving as advisor or otherwise
earning feés for services to the Fund;
E. Enjoining the Individual Defendants from breaching their ﬁduciary duties owed to
 Plaintiff and the Class in the future;
| F. Enjoining the Individual Defendants and the Fund from redceming.any more
...ARPS. from. the Fund without offering proportional .redemptvion to the. Fund’s ‘cqmmon
sha_u'eholders;
G. Awarding monetary relief against the Defendants, jointly and sevérally, in thc full
' amouﬁt of all losses suffered by Plaintiff and the Class as a result of the breaches of fiduciary
duties by the Ind1v1dual Defendants and the Eaton Vance Defendants aiding - and abetting of the
3 Ind1v1dual Defendants’ breaches of fiduciary duty, together w1th pre-Judgment and post- |
Judgment compounded interest at the maximum possible rates, Whether at law or in equity and
punitive damages;
-H. Awarding attorneys’ fees and expenses pursuant to the common fund doctrine and -
other applicable law; and
L. Granting all such other and further relief, general or spepial,‘ -lcgallor equitable,

including punitivc damages, to which Plaintiff and the Class. |
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VIII.

_Plaintiff hereby demands a trial by jury.

Dated this 19" day of October, 2010

JURY TRIAL DEMAND

Respectfully submitted,

BERMAN DEVALERIO

W 1-Omghresr/]

Glen DoValerio BBO 122010

. Daryl DeValerio Andrews BBO 658523
.gdevalerio@bermandevalerio.com

dandrews@bermandevalerio.com
One Liberty Square
Boston, MA 02109

- Telephone: (617) 542-8300

Facsimile: (617) 542-1194
Liaison Counsel . '

POMERANTZ HAUDEK

'GROSSMAN & GROSS LLP

 Marc I Gross
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Jeremy A. Lieberman

- 100 Park Ave, 26" Floor

New York, NY 10017

‘Tel. (212) 661-1100

Fax. (212) 661- 8665

POMERANTZ HAUDEK

.GROSSMAN & GROSS LLP

Patrick V. Dahlstrom

10 North LaSalle Street
- Suite 3503

Chicago, IL. 60603
Tel. (312) 377-1181 ™

- Fax. (312) 377-1184
- Attorneys for Plaintiff
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