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Re:  Lowe’s Companies, Inc. _
Incoming letter dated January 20, 2009

Dear Mr. Clarke:

This is in response to your letters dated January 20, 2009 and
March 19, 2009 concerning the shareholder proposal submitted to Lowe’s by
John Chevedden. We also have received letters from the proponent dated
February 12, 2009, February 27, 2009 and March 18, 2009. Our response is attached to
the enclosed photocopy of your correspondence. By doing this, we avoid having to recite
. or summarize the facts set forth in the correspondence. Copies of all of the
- correspondence also will be provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder

proposals.
Sincerely,
Heather L. Maples ~
Senior Special Counsel
Enclosures

cc: John Chevedden

*** FISMA & OMB Memorandum M-07-16 ***



March 19, 2009

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Lowe’s Companies, Inc.
Incoming letter dated January 20, 2009

The proposal requests that the board of directors take the necessary steps to
reincorporate the company in North Dakota with articles of incorporation that provide
that the company is subject to the North Dakota Publicly Traded Corporations Act.

We are unable to concur in your view that Lowe’s may exclude the proposal
under rule 14a-8(i)(7). Accordingly, we do not believe that Lowe’s may omit the
proposal from its proxy materials in reliance on rule 14a-8(i)(7).

Sincerely,

Carmen Moncada-Terry
Attorney-Adviser



: . DIVISION OF CORPORATION FINANCE .
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
. matters arising under Rule 14a-8 [17 CFR 240.14a-8), as with other matters under the proxy
rules, is to aid those who must comply with the tule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention'to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative. -

.. Although Rule 14a-8(k) does not require any communications from shareholders to the
Commissien’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
Pproposed to be taken would be violative of the statute or rule involved. Thé receipt by the staff -
- of such information, however, should not be construed as changing the staff’s informal. . -

- procedures and proxy review into a formal or adversary procedure. o oo

‘ It is important to note that the staff’s and Commission’s no-action responses to

Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-

- action letters do not and cannot adjudicate the merits of a company’s pesition with respect to the

proposal. Only a court such as a U.S. District Court can decide whetier a company is obligated

-to include shareholder proposals in its proxy materials. Accordingly-a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have against
the company in court, should the management omit the proposal from the company’s proxy
material. - - S ' : '
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. JOHN CHEVEDDEN
" *™**FISMA & OMB Memorandum M-07-16 **
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March 18, 2009

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

# 3 Lowe's Companies, Inc, (LOW)
Rule 14a-8 Proposal by John Chevedden
Reincorporation

Ladies and Gentlemen;
This further responds to the January 20, 2009 no action request.

The attached exchange of email messages with the company is more evidence of the overboard
company efforts to exclude this proposal one-way or other. This adds a negative flavor to the
company’s previous elaborate claiins, _ .

The company seems to claim that a 3-day (business-day) advance notice is required of the
Jproponent if another person is to present the rule 14a-8 proposal at the annual meeting. However
when the company is asked to clarify whether this applies to a rule 14a-8 proposal, the company
omits “rule 14a-8" from its description of the type of proposal this rule would apply to. Then the
company fails to respond an email regarding this hole in its claim.

‘For these reasons and the earlier cited reasons it is requested that the staff find that this resolution
cannot be omitted from the company proxy. It is also respectfully requested that the shareholder
have the last opportunity to submit material in support of including this proposal — since the
compauy had the first opportunity. :

Sincerely,

ohn Chevedden

cc: -
Gaither Keener <gaither.m keener@lowes.com> _




JOHN CHEVEDDEN

“** FISMA & OMB Memorandum M-07-16 ***
—abISMAL OMB Memorandum MOZa16.2*

March 18, 2009

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

# 3 Lowe's Companies, Inc. (LOW)
Rule 14a-8 Proposal by John Chevedden
Reincorporation

Ladies and Gentlemen:
This further responds to the January 20, 2009 no action request.

The attached exchange of email messages with the company is more evidence of the overboard
company efforts to exclude this proposal one-way or other. This adds a negative flavor to the
company’s previous elaborate claims.

The company seems to claim that a 3-day (business-day) advance notice is required of the
proponent if another person is to present the rule 14a-8 proposal at the annual meeting. However
when the company is asked to clarify whether this applies to a rule 14a-8 proposal, the company
omits “rule 14a-8" from its description of the type of proposal this rule would apply to. Then the
company fails to respond an email regarding this hole in its claim.

For these reasons and the earlier cited reasons it is requested that the staff find that this resolution
cannot be omitted from the company proxy. It is also respectfully requested that the shareholder
have the last opportunity to submit material in support of including this proposal — since the
‘company had the first opportunity.

Sincerely,

ohn Chevedden

ce:
Gaither Keener <gaither.m.keener@lowes.com>



----- Forwarded Message

From: olmsted* FISMA & OMB Memorandum M-07-16 ***

Date: Fri, 13 Mar 2009 10:47:33 -0700

To: Gaither Keener <gaither.m.keener@lowes.com>

Cc: "shareholderproposals@sec.gov” <shareholderproposals@sec.gov>

Subject: Lowe's Companies, Inc. (LOW) — Rule 14a-8 Proposal by John Chevedden

Mr. Keener, Please confirm today that the ambiguous company March 12, 2009 letter does not
mean that, should this rule 14a-8 proposal still stand after the ongoing no action request, that the
company will require the proponent to provide three business day advance notice of the name
plus the contact information for a representative moving the proposal at the annual meeting.

Sincerely,
John Chevedden

cc:
Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission

------ Forwarded Message

From: "Keener, Gaither - Gaither M" <Gaither.M.Keener@lowes.com>

Date: Mon, 16 Mar 2009 13:37:06 -0400

To: 'olmsted* FISMA & OMB Memorandum M-07-16 **

Cc: "sharcholderproposals@sec.gov" <shareholderproposa]s@sec gov>, "Kim, Hannah - Hannah
H" <Hannah.H.Kim@lowes.com>, "Miller, Wendy - Wendy C" <Wendy.C.Miller@lowes.com>
Subject: RE: Lowe's Companies, Inc. (LOW) Rule 14a-8 Proposal by John Chevedden

Dear Mr. Chevedden,

I am confirming that Article II, Section 12 of Lowe’s Companies, Inc.’s Bylaws requires that if a
shareholder intends to authorize another person to act for him or her as proxy to present a
proposal at a meeting of the Company’s shareholders, the shareholder must give notice of such
authorization in writing to the Company’s Secretary not less than three business days before the
date of the meeting. The notice must include the name and contact information for the person
the shareholder has appomted to act for him or her as proxy.

Any such notice should be sent to my attention at the Company’s principal executive offices,
1000 Lowe’s Boulevard Mooresville, North Carolina 28117, or faxed to my attention at (704)
757-0598.

Thank you for being a shareholder in our Company,

Gaither M. Keener, Jr.
Senior Vice President, General Counsel,
Secretary and Chief Compliance Officer



-~---- Forwarded Message
[No company response]
From: olmsted FismA & OMB Memarandum M-07-16 ***
Date: Mon, 16 Mar 2009 21:22:13 -0700
To: Gaither Keener <Gaither.M.Keener@lowes.com>
Cec: "shareholderproposals@sec.gov" <shareholderproposals@sec.gov>
Subject: Lowe's Companies, Inc. (LOW) Rule 14a-8 Proposal by John Chevedden

Mr. Keener, The below company response is ambiguous because it does not refer to rule 14a-8
proposals. Please forward an unambiguous response on Tuesday.

Sincerely,

John Chevedden

cc:
Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission. 1

Reference:

SECTION 12. NOTICE OF BUSINESS. At any meeting of shareholders, only business that is
properly brought before the meeting may be presented to and acted upon by shareholders. To be
properly brought before the meeting, business must be brought (a) by or at the direction of the
Board of Directors or (b) by a shareholder or another person authorized to act for him or her as
proxy who has given timely notice in writing to the Secretary. If a shareholder who has given
timely notice in writing to the Secretary of business to be brought before the meeting intends to
* authorize another person to act for him or her as proxy to present the proposal at the meeting, the
shareholder shall give notice of such authorization in writing to the Secretary not less than three
business days before the date of the meeting, including the name and contact information for
such person. To be timely, a shareholder’s notice shall be delivered to, or mailed and received at,
the principal executive offices of the corporation not less than ninety (90) days nor more than -
one hundred twenty (120) days prior to the first anniversary of the preceding year’s annual
meeting of shareholders; provided, however, that in the event that the date of the annual meeting
is advanced by more than thirty (30) days or delayed by more than sixty (60) days from such
anniversary date, then to be timely notice by a shareholder must be so delivered not earlier than
the 90th day prior to such annual meeting and not later than the close of business on the later of
the 60th day prior to such annual meeting or the tenth day following the day on which public
announcement of the date of such meeting is first made. Notice of actions to be brought before
the annual meeting pursuant to (b) above shall set forth, as to each matter the shareholder
proposes to bring before the meeting: (i) a brief description of the business desired to be brought
before the meeting and the reason as for bringing such business before the meeting, and (i) as to
the shareholder giving the notice, (A) the name and address, as they appear on the corporation’s
books, of such shareholder and any Shareholder Associated Person covered by clauses ®), (O
and (D), (B) the number of shares of the corporation which are owned of record or beneficially
by such shareholder and by any Shareholder Associated Person with respect to the corporation’s
securities, (C) any derivative positions held of record or beneficially by the shareholder and any
Shareholder Associated Person and whether and the extent to which any hedging or other
transaction or series of transactions has been entered into by or on behalf of, or any other
agreement, arrangement or understanding has been made, the effect or intent of which is to
increase or decrease the voting power of, such shareholder or any Shareholder Associated Person
with respect to the corporation’s securities; and (D) any material interest of such shareholder or
any Shareholder Associated Person in such business other than his interest as shareholder of the



1

corporation. Notwithstanding anything in these Bylaws to the contrary, no business shall be
conducted at a meeting of shareholders except in accordance with the provisions set forth in this
Section 12. The chairman of the meeting shall, if the facts warrant, determine and declare to the
meeting that any business was not properly brought before the meeting in accordance with the
provisions prescribed by these Bylaws. If the chairman should so determine, any such business
~ not so properly brought before the meeting shall not be transacted. Notwithstanding the

foregoing provisions of this Section 12, a shareholder shall also comply with all applicable
requirements of the Securities Exchange Act of 1934, as amended, and the rules and regulations
thereunder with respect to the matters set forth in this Section 12.

----- Forwarded Message
From: "Keener, Gaither - Gaither M" <Gaither.M Keener@lowes.com>

Date: Mon, 16 Mar 2009 13:37:06 -0400

To: "olmsted' FISMA & OMB Memorandum M-07-16 *** .

Cc: "shareholderproposals@sec.gov" <shareholderproposals@sec.gov>, "Kim, Hannah - Hannah
H" <Hannah.H.Kim@]lowes.com>, "Miller, Wendy - Wendy C" <Wendy.C.Miller@lowes.com>
Subject: RE: Lowe's Companies, Inc. (LOW) Rule 14a-8 Proposal by John Chevedden

Dear Mr. Chevedden,

I am confirming that Article II, Section 12 of Lowe’s Companies, Inc.’s Bylaws requires that if a
shareholder intends to authorize another person to act for him or her as proxy to present a
proposal at a meeting of the Company’s shareholders, the shareholder must give notice of such
authorization in writing to the Company’s Secretary not less than three business days before the
date of the meeting. The notice must include the name and contact information for the person
the shareholder has appointed to act for him or her as proxy.

Any such notice should be sent to my attention at the Company’s principal executive offices,
1000 Lowe’s Boulevard, Mooresville, North Carolina 28117, or faxed to my attention at (704)
757-0598.

Thank you for being a shareholder in our Company,

Gaither M. Keener, Jr.
Senior Vice President, General Counsel,
Secretary and Chief Compliance Officer



JOHN CHEVEDDEN

*** FISMA & OMB Memorandum M-07-16 *** * EISMA & OMB Memorandum M-07-16 ***
————rn
February 27, 2009
Office of Chief Counsel

- Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549

# 2 Lowe's Companies, Inc. (LOW)
Rule 14a-8 Propesal by Jobn Chevedden
Reincorporation

Ladies and Gentlemen:
This further responds to the Januaiy 20, 2009 no action request.

The company provided no precedent that a remcorporanon proposal has ever been excluded as
ordinary business.

The company did not provxded one textbook case where a company that reincorporated in
another state described doing such extensive work as the company self-servingly claims is
necessary to avoid giving shareholders a voice on this proposal. To the contrary the proposal
does not “micro-manage™ the company because the proposal does not call out any such extensive
work or seck to be involved with any such largely unnecessary work.

The company objection, if successful, would seem to preclude reincorporation pioposals
henceforth. It would seem to be impossible for any company to reincorporate in another state
without an impact on “day-to-day™ operations.

Also the company objection, if successful, would seem to prectude any rule 14a-8 proposals
henceforth unless the resolved statement included a condition that the proposal is a
recommendation to act only if a management determination results in agreement with the

‘proposal.

The company claims that a proposal to reincorporate in another state should be considered
equivalent to proposals asking for a report on investing in renewable energy, exposure to the
mortgage crisis, analysis of a carbon dioxide emissions tax and developing a greenhouse gas
policy.

“The thrust of the company claim is apparently that any corporate governance change that would
involved detailed work would be ordinary business. It would be difficult to imagine any
corporate governance change being largely devoid of detailed work. The company does not
distinguish how its argument could be selectively applied so that it would not eliminate all rule
14a-8 proposals as ordinary business.




For these reasons it is requested that the staff find that this resolution cannot be omitted from the
company proxy. It is also respectfully requested that the shareholder have the last opportunity to
submit material in support of including this proposal — since the company had the first
opportunity. '

Sincerely,

éohn Chevedden

cc:
Gaither Keener <gaither.m.keener@lowes.com>




JOHN CHEVEDDEN

*** FISMA & OMB Memorandum M-Q7-16 *** " 7R
. FISMA & OMB Memorandum M-07-16
February 12, 2009
Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

# 1 Lowe's Companies, Inc. (LOW)
Rule 14a-8 Proposal by John Chevedden
Reincorporation .

- Ladies and Gentlemen:

This responds to the January 20, 2009 no action request. The thrust of the company claim is
apparently that that any corporate governance change that would involved detailed work would
be ordinary business. A A

Tt would be difficult to imagine any corporate governance change being largely devoid of
detailed work. . '

The company does not distinguish how its argument could be selectively applied so that it would
not eliminate all rule 14a-8 proposals as ordinary business.

For this reason and additional reasons it is requested that the staff find that this resolution cannot
be omitted from the company proxy. It is also respectfully requested that the shareholder have
the last opportunity to submit material in support of including this proposal — since the company
had the first opportunity. ‘

Sincerely,

M/ohn Chevedden - ,

ce: o
Gaither Keener <gaither.m keener@lowes.com>




MooreSVanAllen

January 20, 2009 Moore & Van Allen PLLC
. . Attorneys at Law
Suite 4700
U.S. Securities and Exchange Commission 100 North Tryon Straet
Division of Corporation Finance , Charlotte, NC 26202-4003
‘Office of the Chief Counsel , T 704331 1000
100 F Street, NE. P

Washington, D.C. 20549

Re: Lowe’s Companies, Inc.
Exclusion of Shareholder Proposal Relating to Reineorponting in North Dakota -

Dear Ladies and Gentlemen:

Lowe’s Companies, Inc. (the “Company™) hereby requests that the staff of the Division of Corporation Finance
advise the Company that it will not recommend any enforcement action to the Securities and Exchange
Commission (the “Commission™) if the Company excludes the shareholder proposal described below (the
“Proposal”) from its proxy materials for its upcoming annual shareholders’ meeting. The Proposal was
submitted to the Company by John Chevedden (the “Proponent™). As described more fully below, the Proposal
is excludable pursuant to Rule 14a-8(i)(7) because it relates to ordinary business matters.

A copy of this letter has been provided to the Proponent and emailed to shareholderpmposals@sec gov in
comphance with the instructions found on the Commission’s website and in heu of our providing six additional
copies of this letter pursuant to Rule 142-8(G)(2).

The Proposal

The Proposal calls for the adoption by the Company’s shareholders of the following resolution:
“Resolved: That shamownushetebyreqwstﬂmtmboardofdmmmkcthemaryswpsto
reincorporate the Company in North Dakota with articles of incorporation that provide that the
Company is subject to the North Dakota Publicly Traded Corporations Act.”

A copy of the complete Proposal is attached hereto as Exhibit A.

Discussion

Rule 14-8 generally requires an issuer to include in its proxy materials proposals submitted by shareholders

that meet prescribed eligibility requirements and procedures. Rule 14a-8 also provides that an issuer may

. exclude shareholder proposals that fail to comply with applicable eligibility and procedural requirements or that

fall within one or-more of the thirteen substantive reasons for exclusion set forth in Rule 144-8(i).

Rule 14a-8(i)(7) permits an issuer to exclude a shareholder proposal if it relates to the company’s ordinary

business operations. The Proposal requests that the Company’s board of directors take the necessary steps to
reincorporate the Company in North Dakota subject to the North Dakota Publicly Traded Corporations Act.

. Research Triangle, NC
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U.S. Securities and Exchange Commission
January 20, 2009
Page 2 :

The Company believes that the preliminary analysis and costs associated with a reincorporation transaction are
directly related to, and would have a significant impact upon, management’s day-to-day decisions concerning -
the development, implementation and oversight of the Company’s business strategies. The Company also
believes that the Proposal relates to the Company’s ordinary business operations because it would require the
Company to conduct an internal assessment of the potential risks and liabilities involved with reincorporating
in North Dakota. Thus, the Proposal is excludable under the ordinary business exclusion in Rule 14a-8(i)(7) as
it involves fundamental ordinary business activities.

The Proposal is excludable becanse it deals with matters relating to the Company’s ordinary business
operations.

Rule 14a-8(i)(7) permits an issuer to exclude a shareholder proposal from the company’s proxy materials if it
relates to the company’s ordinary business operations. According to the Commission’s release accompanying
the 1998 amendments to Rule 14a-8, the underlying policy of the ordinary business exclusion is to “confine the
resolution of ordinary business problems to management and the board of directors, since it is impracticable for
shareholders to decide how to solve such problems at an annual shareholders meeting.” Release No. 34-40018
(May 21, 1998) (the “1998 Release™).

In the 1998 Release, the Commission outlined two central considerations on which this policy for exclusion
rests: (i) the subject matter of the proposal and (ii) the degree to which the proposal seeks to “micro-manage”
the company. Id. The Commission considers certain tasks to be “so fundamental to management’s ability to
run a company on a day-to-day basis that they could not, as a practical matter, be subject to direct shareholder
oversight.” Id. In addition, a proposal seeks to “micro-manage” operations when it probes “too deeply into
matters of a complex nature upon which shareholders, as a group, would not be in position to make an mformed
judgment.” Id.

The Proposal, in seeking to dictate where the Company should reincorporate and which set of state corporate
laws should govern the Company’s business, mphcates both of the policy considerations discussed in the 1998
Release. First, the subject matter of the Proposal, i.e., reincorporation, and the complex legal, financial and
corporate governance considerations that would need to be evaluated by the Company’s board of directors prior
to recommending such a transaction to sharcholders intrudes upon matters which are fundamental to
management’s day-to-day operations of the Company’s business. Such matters are reserved for management
and the board of directors under well-established corporate law principles, including the laws of the State of
North Carolina, the Company’s state of incorporation, and are not appropriately delegated to the Company’s
shareholders. See Section 55-8-01 of the North Carolina Business Corporation Act (“All corporate powers
shall be exercised by or under the authority of, and the busmess and affairs of the corporation managed by or
under the direction of, its board of directors .. ”)

Moreover, any evaluation of a reincorporation transaction would need to include a thorough review of the costs
associated with the transaction. The Company believes that the costs of the proposed reincorporation
transaction would be substantial and therefore would have a significant impact upon management’s day-to-day
decisions concerning the development, intplementation and oversight of the Company’s business strategies.

For instance, the reincorporation transaction would include significant one-time fees and expenses associated
with withdrawing the incorporation and foreign qualifications of the North Carolina corporation and preparing
- ‘and submitting new applications for the North Dakota corporation. Another important financial consideration
would be the potential impact of a reincorporation transaction on the Company’s existing contracts, including

CHARI\ 102539v6




U.S. Securities and Exchange Commission
January 20, 2009 :
Page 3

loan documents under which the Company has billions of dollars of debt outstanding. A reincorporation
transaction would involve the costs associated with reviewing those contracts to determine whether an
amendment to their substantive provisions would be needed or a consent required from a third party (and
potentially the payment of additional consideration to obtain consents). The Company believes that the
responsibility of reviewing and evaluating the costs and other factors relevant to implementing such a
transaction and ultimately making expenditure decisions is fundamental to the functions of the Company’s
board of directors and management in oversecing and managing the Company’s ordinary business operations.

The Proposal also seeks to “micro-manage” the Company by probing too deeply into complex matters upon .
which shareholders, as a group, are not in a position to make an informed judgment. Before making a
recoimmendation to shareholders regarding a reincorporation transaction, the Company’s board of directors
would, as part of its fiduciary dutics to the Company and shareholders, need to carefully analyze the potential
consequences related to such a transaction. For instance, in evaluating a proposed reincorporation transaction,
a board of directors would need to review the differences in state corporation laws and the body of caselaw
interpreting such laws—an undertaking well beyond the scope of the limited provisions cited by the Proponent
in his supporting statement. Some of these considerations would include: (i) fiduciary duties of directors; (ii)
director liability provisions; (iii) indemnification of directors and officers; (iv) takeover defenses; (v) the ability
to consider the impact of a potential transaction on constituents or stakeholders (other than shareholders) of a
company; (vi) merger and combination provisions; (vii) cumulative voting provisions; (viii) substantial
litigation exposure in a state where the Company has only minimal business operations; (ix) board structure,
director removal and provisions for filling director vacancies; and (x) provisions for the lawful payment of
dividends and distributions. In addition, most shareholders are not in a position to evaluate the importance of
the goodwill existing toward the Company in the State of North Carolina, where it has been incorporated for
over 60 years, has-numerous employees and stores, and has recently constructed a large, new corporate
headquarteis complex. Notably, the Proponent does not condition his request for reincorporation in North
Dakota on a determination by management, ratified by the board of directors, that the transaction is in the best
interests of the Company and its shareholders. Thus, the Proposal may be viewed as an attempt to second-
guess management and to substitute the less informed judgment of the shareholders for that of management.

The Proposal requests that the Company’s board of directors take the necessary steps to reincorporate the
Company from North Carolina to North Dakota in an effort to compel the Company to adopt a number of
“shareholder-friendly” measures under the Nosth Dakota Publicly Traded Corporations Act. The Company is not
aware of any no-action precedents under Rule 14a-8(i)(7) where the Commission’s staff has addressed the issue
of proposals requestiig companies to reincorporate to take advantage of a statute in another state. But see
Wendy s International, Inc. (January 29, 2007) (no-action letter request under Rule 14a-8(i)(7) to omit proposal
seeking reincorporation withdrawn); see also Nabors Industries Ltd. (March 19, 2005) (proposal requesting the
company prepare a “Reincorporation Impact Statement” providing information regarding the ongoing impact of
the company’s reorganization from the United States to Bermuda: excludable as relating to the ‘company’s
ordinary business operations) and Weatherford International Ltd. (February 25, 2005) (same).

The management and board of directors of every company are entrusted with setting the prioritiés, objectives
and goals of a company’s business. As previously noted, the Company believes that the analysis of costs and
benefits associated with evaluating a reincorporation transaction are crucial to the board’s managerial functions
concerning the development, implementation and oversight of business strategies designed to emhance

shai'eholder value. Thus, while not directly on point, the Company believes that no-action precedents relating

CHARIM102539v6




U.S. Securities and Exchange Commission
January 20, 2009
Page 4

to proposals requesting that boards explore strategic altematives for maximizing shareholder value may be
useful to analyzing the present case.

The Staff has a long-standing policy of allowing the exclusion under Rule 14a-8(i)(7) of proposals relating to
the determination and implementation of a company’s business strategies as relating to the company’s ordinary -
business operations. See, e.g., Fifih Third Bancorp (January 17, 2007) (proposal requesting the board to engage
the services of an investment banking firm to propose and evaluate strategic alternatives that could enhance
shareholder value, including a merger or sale of the company); AltiGen Communications, Inc. (November 16,
2006) (proposal requesting the board to form a special committee for the purpose of enhancing shareholder
value, including the sale of the corporation to the highest bidder); Bristol-Myers Squibb Company (February 22,
" 2006) (proposal urging the board to retain a nationally recognized investment bank to explore strategic
alternatives to enhance the value of the company, including a possible sale, merger, or other transaction for any
or all assets of the company and report to shareholders on a course of action to maximize shareholder value)
and Telular Corporation (December S5, 2003) (proposal requesting the board to (i) immediately appoint a
committee of independent, non-management directors to explore strategic alternatives for maximizing
shareholder value, including a sale, merger, spin-off, split-off or divestiture of the company or a division
thereof and (ii) direct the committee to report to the board its findings and recommendations with respect to the
implementation of such a strategic alternative). In each of these cases, the Commission’s staff allowed the
exclusion of the proposal even though the proposal suggested both ordinary and extraordinary courses of
action. A » ’
The Proposal may also be excluded under Rule 14a-8(iX7) because it would of necessity require the Company
to conduct an internal assessment of the potential economic risks or liabilities that the Company would face as a
result of reincorporating in North Dakota even though it doesn’t specifically mandate that the Company do so.
On numerous occasions, the Commission’s staff bas allowed the exclusion under Rule 14a-8(i}(7) of
" shareholder proposals requiring the company to engage in an internal assessment of the potential financial
impact of the requested action even though such proposals did not specifically call for an evaluation of “risks.”
For example, in a recent letter to General Electric Company (January 9, 2009), the Commission’s staff found
that the company could exclude under Rule 142-8(i)(7) a proposal requiring that the company prepare a repott
addressing “the potential costs and benefits to the Company of divesting its nuclear energy investment in the
near future and of investing instead in renewable energy.” Notably, the Commission’s staff concurred with the
company that the proposal was excludable as relating to the company’s ordinary business operations (i.e.,
evaluation of risks) even though the proposal did not specifically request an evaluation of “risks,” but rather
focused on the “potential costs and benefits” of divesting its nuclear energy investment. See also Washington
Mutual, Inc. (February 5, 2008) (proposal requesting the board prepare a report to shareholders discussing the
company’s “potential financial exposure” as a result of the mortgage securities crisis); Pulte Homes, Inc.
(February 4, 2008) (proposal requesting the board establish a compliance committee, composed of independent
directors, to “assess its response” to rising regulatory, competitive and public pressure to increase energy
efficiency);, Great Plains Energy Incorporated (February 27, 2007) (proposal demanding a “financial analysis
of the impact” of a carbon dioxide emissions tax); Hewlert-Packard Company (December 12, 2006) (proposal
requesting a report on the development of the company’s policy on greenhouse gas emissions, including the
“costs and benefits” to the company of its greenhouse gas policy); Wells Fargo & Company (February 16,
. 2006) (proposal seeking a report on the effect on the company’s business strategy of the challenges created by
global climate change); The Dow Chemical Company (February 23, 2005) (proposal seeking a report to
stockholders concerning the reputational and financial impact of the company’s response to certain pending
litigation) and American International Group, Inc. (February 19, 2004) (proposal requesting the board “review
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the economic effects” of the HIV/AIDS, tuberculosis and malaria pandemics on the company’s business
strategy and initiatives);  Similarly, the Proposal is excludable because it would require the Company to
engage in an intermal assessment of the economic risks and liabilities associated with the proposed
reincorporation transaction,

Conclusion

Deciding whether to reincorporate in another jurisdiction is fundamental to management’s day-to-day
functions. Because it deals with matters relating to the Company’s ordinary business operations, the Proposal
is excludable under Rule 14a-8(i}(7). We respectfully request your confirmation that the Division of
Corporation Finance will not recommend any enforcement action to the Commission if the Proposal is omitted
from the Company's proxy statement for the reasons stated above.

Please feel free to call me at (704) 331-3519, or my colleague, Dumont Clarke, at (704) 331-1051 if you have
any questions or comments.

Very truly yours,

Moore & Van Allen PLLC
Enx S Rwn Il

Ernest S. DeLaney il

Enclosure
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Exhibit A
PAGE 82784

{LOW: Rule 14a-8 Proposal, December 15, 2008]
3 - Relacorporate in g Shaveswner-Fricadly Stase
Resolved: That shercowners hembymumﬂﬂowhonﬂofd!womukcthcnmsmy steps to
reincorporate the Company in North Dakota with articles of incorporation that provide that the
Ccmpany is subject to the North Dakota Publicly Traded Corporations Act.

Statement of John Chevedden

This proposal requests that the board initists the process to reincorporate the Company in North
Dakota under the new North Dakota Pubhcly Traded Corporations Act. If owr company were
subject to the Norith Dakots aol there would be addilionsl benefiis: -

* There would be a right of proxy access for shareowners who owned 5% of our Company’s

shares for at least two years.

. Shareownmwmxldbereimbmsed fartheimxpansesinproxy contests to the extent they

are successful,

* The board of direstors could not be ciass:ﬁed

« The ability of the board to adopt a poison pill would be fimited.

» Shurevwners would vote each year on sxecutive pay practces,

These provisions, together with others in the Nerth Dakota aet, would give us as sharsownies
more rights then are available under any ather state corporation law. By reincorporating in North
Dakots, our company would instantly have the best governance system available.

The SEC recently refused to allow sharsowners a tight of access to management’s proxy
statement. And Delaware courts recently invalidated a bylaw requiring relmbursement of proxy
expenses. Each of those rights is part of the North Dakota att. As s tesult, reincorporation in
North Dakots is now the best altemnative for achigving the rights of proxy access and
reimbursement of proxy expenses. Asa North Dakota compeny our Company would also shift
to cumulative voting, “say on pay.” &nd other best practioes in governance.,

Our Company needs 1o improve its governangs;
* Two directors served on § boards each = Over-cominitment concern.
Robert Ingram
Peter Browning
* Two directors owed zero stock:
Raobert Ingram ; SRR
Robert Johnson
* Robert Johuson was designated a “Prob!eﬁﬂ Dircc'mr" by The Corporate Library due to his
involvemnent with US Adrways and bankrupicy.
* Robert Ingram was also designated as “Accelerated Vesting” divector by The Corporate
Libraty, http://www theeorporatelibrary.com, an independent investment rescarch firm,
¢ Our directors also servedonboardsmtedﬁoeryﬂta Corporate Library:
Robert Ingram Wachovia (WB)
PeterBrowning  * “Wachovia (WB)
Robert Ingram Allgrgan (AGN)
Dawn Hodson Aﬂergan EAGN)
Robert Johnson KB Home (KBH) F-rated
Peter Browning Phwm: Companips. (PNX)
" Peter Browning Acuity Brands (AYD)
Stephben Page PACCAR (PCAR)
David Bemauer Office Depot (ODP) -
Robert Ingram Valeant Phanmaceuticnls (VRX)
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. Wc bad no shareholder right to:
Annugl election of each dirsctor {untll 201 ;)
Cumulative voting,
Act by written consent.
Call  special meeting.
Indepénident Board Chairman.
Lead Director.

Reincorporation in North Dakota provides & way to switch to a vastly improved sys:sm of
governance in a single step. And reincorporation in North Dakota does not & major capital
investment or layoffs to improve financial performance.

[ urge your support for Reincorporating in 8 Shareowner-Friendly State.

Notes: - -
John Chevedden, ** FISMA & OMB Memorandum M-07-16 ** sponsored this proposal.

The above format is reqmd for pubiwauon wnthout re-cditing, re-formatting or elimination of
tesat, including beginning and concluding testt, uhlasy prior agreement i reached. Itis

- respectfully requested that this proposal be proofread before it is published in the definitive
proxy to ensure that the integrity of the submitted format s replicated i the proxy materials.
Please advise if there is any typograghical question.

Please nole thut the utle of the proposal is purl of te argument in favor of the proposal, In the
interest of clarity and to avoid confusion the title of this and each other ballot item is requested 0
bz conszmzxf throughout =1l the proxy materials.

The company 1s requested to assign & gal nurober ( d by “3” abow) based on the
chronological order in which pm?ognsalmsumm 'Irl:aw*aqaasted deﬁg:smon of“3" or
_ higher oumber sliows for ratification of auditors to be item 2.

g‘(l;(t}s; pm;imsal is bellsved to conform with Staff Legal Bulletin No. 14B (CF), September 15,
including:
Accordingly, going forward, we believe that it would nut be appmpriﬁe for comipanies to
exclude supporting atatemmt Ianguage and/or an entire proposal in reliance on rule 14e-8(1)(3) in
the following eircutstances
® ﬂwcompanyobjmtofaetualasscmansbwmsethey are ot supported;
¢ the companyobjectstofammlasmﬁomm iwhife not marerially false or misleading, may
be disputed ar countered;
» the company objeots to factual assertions besauee those assertiors may be interprewd by
whcldm in @ maoner that is unfaversble to the company, its divectors, or its ofﬁcers,
or
» the company ohjects to statements because they represent the opinion of the shnreho]der
proponent or a referenced source, but the statements are not identified specifically as such.

See also: Sun Microsystems, .Inc‘l(July 21, 2005).

Stock Wi}!beheldunti!aﬁertheannualmaaungandthepropomlwﬂlbeprewntedattheanm:al
meeting. Please acknowleidge this proposal gromiptly by email.
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JOEN CHEVEDDEN
** FISMA & OMB Memorandurn M-07-16 *** *** FISMA & OMB Mermorandum M-07-16 ***

Mz, Robert A, Niblock

Chmirman

Lowe's Companies, Inc. (LOW) i
1000 Lowe's Bivd o
Mooresville, NC 28117

Phone: 704 758-1000

Fax: 336 658-4766

Rule 14a-8 Proposal
Dear Mr. Niblock,

This Rule 14a-8 proposal is respectfully submitted in support of the Jong-term perfotmance of
our company. This proposal is submitéed for the newt annual sharcholder meeting. Rule 14a 8
requirements are intended to be met including the continuous ownership of the required stock
value until after the date of the respective sliarehalder mesting and presentation of the proposal
at the annual meeting. This submitted format, with the shareholder-supplied emphusis, is
intended to be used for definitive proxy publication.

In the interest of comipany cost savzngs and improving the effi mmcy of the rule 14a-8 process

please cormmunivate vie amml‘ﬁ&iSMA & OMB Memorandum M-07-16 =

Your cansxderatwn and the consideration of the Bosrd of Directors is appreciated in support of
the long-term performance of our conipany, Please acknowledge receipt of this proposal
promptly by email.

Sinccrely,
WA ok Lot Decontpor /520§
#John Chevedden: . Date

~ cc: Gaither Keener <gaither. m.kccner@lowes com>
Corporate Secretary
PH: 704-758-2250
FX: 704-757-0598
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Natonal Finenciel Sendices; &
Oparaions and Services Group
msmm%mmmmmw

Decombey 18, 2008

Via feesldnfie 85OMB Memorandum M-07-16 ***

To Whom It May Conoem:

‘This letter iy provided at the request of Mr. Johm R. Chevedden, 8 customer of Fidelity
Investments.

Plusewﬂmlatuasmﬂmﬁmﬂmmdmgmwmdsmcumddmhu
g&immlymnﬁm!mﬂmmowoahmofﬂwmwmﬂmm&pmso

F OMB Memorandum 7-18 ¥~

# Mr. mmmwmamtso&mmwmismmc
Septomber 30, 2007

T bope you find this infoomation helpfal, I¥you Iuve sny questions regeeding this isms, please

. M&ummmmmmmmmmmmomemms‘som
Eastern Time (Monday through Fridey), Press | when ssked If this call is e response to a Jetter o7
phone call; press *2 to reash an lndividaa), then sater my § digit sxtsosion 27937 whw
prompted, me«dqm@wa&mmmmwoﬂmmam&%ﬁ
Tk you for choosing 6 tnvist with Fidality Iovestiteiss.

Our File: WO31510-1IDEC08 e o

brakars vilad ty Nstional Fnancal @Fm
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