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This is in response to your letter dated January 2009 concerning the shareholder

proposal submitted to JPMorgan Chase by the Indiana Laborers Pension Fund We also

have received letter from the proponent dated February 2009 Our response is

attached to the enclosed photocopy of your correspondence By doing this we avoid

having to recite or summarize the facts set forth in the correspondence Copies of all of

the correspondence also will be provided to the proponent

In connection with this matter your attention is directed to the enclosure which

sets forth brief discussion of the Divisions informal procedures regarding shareholder

proposals

Enilosures

cc MichaelJ Short

Secretary-Treasurer

Indiana Laborers Pension Fund

P.O Box 1587

Terre Haute IN 47808-1587

Sincerely

Heather Maples

Senior Special Counsel

DMSION OF
CORPORATION FINANCE

09038774

Anthony loran

Corporate Secretary

Office of the Secretary

JPMorgan Chase Co
270 Park Avenue

New York NY 10017-2070

rch18kecj SEC

MAR 182009

Lwasningtor1 DC 20549

Act _____

Re JPMorgan Chase Co

Incoming letter dated January 2009

Dear Mr loran

Rule _____
L4

Public

Avai labi lily



March 18 2009

Response of the Office of Chief Counsel

Division of Corporation Finance

Re JPMorgan Chase Co

Incoming letter dated January 2009

The proposal urges given the companys participation in the Capital Purchase

Program established under the Troubled Asset Relief Program that the board and its

compensation committee implement specified executive compensation reforms that

impose limitations on senior executive compensation

We are unable to concur in your view that JPMorgan Chase may exclude the

proposal under rule 14a-8c Accordingly we do not believe that JPMorgan Chase may
omit the proposal from its proxy materials in reliance on rule 14a-8c

We are unable to concur in your view that JPMorgan Chase may exclude the

proposal under rule l4a-8i2 Accordingly we do not believe that JPMorgan Chase

may omit the proposal from its proxy materials in reliance on rule l4a-8i2

We are unable to concur in your view that JPMorgan Chase may exclude the

proposal under rule 14a-8i3 Accordingly we do not believe that PMorgan Chase

may omit the proposal from its proxy materials in reliance on rule 14a-8i3

We are unable to concur in your view that JPMorgan Chase may exclude the

proposal under rule 14a-8i6 Accordingly we do not believe that JPMorgan Chase

may omit the proposal from its proxy materials in reliance on rule l4a-8i6

We are unable to concur in your view that JPMorgan Chase may exclude the

proposal under rule l4a-8i7 Accordingly we do not believe that JPMorgan Chase

may omit the proposal from its proxy materials in reliance on rule 14a-8i7

There appears to be some basis for your view that JPMorgan Chase may exclude

the proposal under rule 14a-8il1 as substantially duplicative of proposal previously

submitted by the AFL-CIO Reserve Fund Accordingly assuming that the previously

submitted proposal is included in JPMorgan Chases 2009 proxy materials we will not

recommend enforcement action to the Commission if JPMorgan Chase omits the

proposal from its proxy materials in reliance on rule 14a-8i1

Sincerely

Jay Knight

Attorney-Adviser



DiVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its
responsibility with

respect to

matters arising under Rule 14a-8 CFR 240.14a-8 as with other matters under the proxy
rules is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine initially whether or not it may be appropriate in particular matter to

recommend enforcement action to the Commission In Łonnection with shareholder proposal
under Rule 14a-8 the Divisions staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Companys proxy materials as well
as any information furnished by the proponent or the proponents representative

Although Rule 14a-8k does not require any communications from shareholders to the
Commissions stag the staff will always consider information concerning alleged viblations of
the statutes administered by the Commission including argument as to whether or not activities

proposed to be taken would be violative of the statute or nile involved The receipt by the staff
of such information however should not be construed as changing the staffs informal

procedures and proxy review into formal or adversary procedure

It is important to note that the staffs and Commissions no-action responses to
Rule l4a-8j submissions reflect only informal vieWs The determinations reached in these no-
action letters do not and cannot adjudicate the merits àf companys position with

respect to the

proposal Only court such as U.S District Court can decide whether company is obligated
to include shareholder proposals in its proxy materials Accordingly discretionary
determination not to recommend or take Commission enforcement

action- does not preclude
proponent or any shareholder of company from pursuing any rights he or she may have

against
the company in court should the management omit the proposal from the companys proxy
material



INDIANA LABORERS PENSION FUND
P.O Box 1587 Terre Haute Indiana 47808-1587

Telephone 812-238-2551 Toll Free 800-962-3158 Fax 812-238-2553

February 2009

Securities and Exchange Commission

Office of the Chief Counsel

Division of Corporation Finance

lOOFStreetNE
-r

Washington 20549-1090

Re JPMorgan Chase Co.s No-action Request Regarding the ShehO1der

Proposal Submitted by the Indiana Laborers Pension Fund

Dear Sir or Madam

The Indiana Laborers Pension Fund the Fund hereby submits this letter in reply to

JPMorgan Chase Co.s JPMorgan or Company Request for No-Action Advice to

the Security and Exchange Commissions Division of Corporation Finance Staff

concerning the Funds Executive Compensation Reforms proposal Proposal and

supporting statement submitted to the Company for inclusion in its 2009 proxy materials

The Fund respectfully submits that the Company has failed to satisfy its burden of persuasion

and should not be granted permission to exclude the Proposal Pursuant to Rule 14a-8k six

paper copies of the Funds response are hereby included and copy has been provided to the

Company

The Proposal urges the Board of Directors and its compensation committee to implement

recommended set of reforms that imposes important limitations on senior executive

compensation given JPMorgans decision to participate in the Troubled Asset Relief Program

TARP established by the Economic Emergency Stabilization Act EESA

JPMorgan states that it is entitled to exclude the Proposal in reliance on Rules 14a-8i3

4a-8c and 4a-8f 4a-8i1 and It is well-established that shareholder

proposals concerning the executive compensation of senior executives are appropriate for

inclusion in proxy materials and the Company should not be permitted to exclude the

Proposal from its 2009 proxy materials

The Proposal Is Neither False Nor Misleading and the Company Should Not Be

Permitted to Exclude it Pursuant to Rule 14a-8i3

Relying on Rule 14a-8i3 the Company contends that the Proposal contains statements that

are misleading and vague and therefore may be excluded under Rule 14a-8i3 The

Company faces very high burden when it seeks to exclude the Proposal as false and

_______________________________ OFFICERS BOARD OF TRUSTEES ________________________________
ERIC COOK MICHAEL SHORT JANETTA ENGLAND

CHAIRMAN SECRETARY-TREASURER ADMINISTRATIVE MANAGER
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misleadinga burden the Company fails to meet.t

First the Company contends that the Proposal does not reference the intended duration of the

elements of the Proposal and is therefore vague and indefinite relying on the Staffs recent

decision in SunTrust Banks Inc Dec 31 2008 However that Staff decision explicitly

relied upon language in the proponents comment in its response to the companys no-action

request to glean some apparent vagueness between the proponents intent and the literal

language of the proposal The Staff stated

There appears to be some basis for your view that SunTrust may exclude the proposal

under Rule 4a-8i3 as vague and indefinite In arriving at this position we note

the proponents statement that the intent of the Proposal is that the executive

compensation reforms urged in the Proposal remain in effect so long as the company

participates in the TARP By its terms however the proposal appears to impose no

limitation on the duration of the specified reforms Accordingly we will not

recommend enforcement action to the Commission if SunTrust omits the proposal

from its proxy materials in reliance on rule 4a-8i3

Unless the reference to the proponents statement is gratuitous one must logically conclude it

is that very proponents statement that creates the vagueness and indefiniteness upon which

the Staff relied Otherwise the Staff would simply have noted that the proposal imposed no

limitation on the duration of the specified reforms The Staff could not so conclude though
for it is well established that shareholder proposals seeking executive compensation reforms

are not required to specify limitations on duration and so are not subject to exclusion under

Rule 14a-8i3

The Proposal seeks number of reforms that are clearly stated easy to understand and

would create no confusion for either the Company or shareholders voting on them It is

neither surprising nor grounds for omission that the Proposal does not specify time periods

Neither have innumerable shareholder proposals requesting that companies expense their

stock options reform their executive compensation by establishing pay-for-superior

performance index stock options to peer-group performance require that future equity

compensation grants be performance-vested or myriad of other executive compensation

proposals If the Funds precatory proposal passes and the board chooses to implement the

requested reforms it will exercise its discretion to determine their duration just as it would

have to do were it to implement any other reform requested by shareholders

Second JPMorgan cites the Proposals failure to define the term senior executive In

making this argument the Company ignores the long-standing precedent set by the SEC

regarding the appropriateness of the term senior executive As clarified in Staff Legal

Bulletin 4A since 1992 the Staff has differentiated between shareholder proposals that

The Company also argues that it may exclude the Proposal under Rule 14a-8i6 because it lacks the power

or authority to implement the Proposal The basis for this argument is the same as the arguments it musters in

its discussion under Rule 14a-8iX3 For the same reasons we cite in rebutting the Companys 14a-8i3

argument we submit the Proposal should not be excluded under Rule 14a-8i6
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relate to general employee compensation matters and those that concern only senior

executive and director compensation emphasis added In using the term senior

executive the Proposal thus employs the Staffs own terminology which has been used

repeatedly in the context of shareholder proposals without any resulting ambiguity

The Staff has rejected arguments much like the one JPMorgan advances here In The AES

Corporation March 12 2008 the company argued that proposal asking the board to adopt

an executive compensation plan for senior executives based on pay for superior

performance policy pay for superior performance proposal did not defme what

senior executive is or which executives of the company would be included within the scope

of senior executives Similarly in Avaya Inc avail Oct 18 2006 Avaya argued that left

undefined the term senior executive in pay for superior performance proposal could

mean only the named executive officers listed in the companys proxy statement reporting

persons under Section 16 of the Securities Exchange Act of 1934 all employees classified as

senior vice president or higher or all individuals classified as vice presidents or higher In

SBC Communications Inc Jan 18 2005 and Emerson Electric Co Oct 24 2005 the

companies also presented similar arguments about the vagueness of the term senior

executive In all of these cases the SEC detennined that the proposals were appropriate and

denied the companies requests for permission to omit them

Third the Company states that the Proposal fails to define the phrase annual incentive

compensation bonus The language of the proposal is straight-forward annual incentive

compensation also known as bonuses should be targeted as no more than annual salary

This is neither vague nor misleading but quite clear

Fourth the Company states that the element of the Proposal regarding majority of long-

term compensation be made in the form of performance-vested equity instruments is not

limited to senior executives However the Proposal contains the following preface to all of

the bullet points listing the requested reforms

urge the Board of Directors and its compensation committee to

implement the following set of executive compensation reforms that impose

important limitations on senior executive compensation

lhis clearly limits all of the provisions to senior executives

Fifth the Company argues that the Proposal is vague because it is not clear how the

requested freeze on all stock options except those indexed to peer group performance would

interact with the request that majority of long-term compensation be performance-vested

equity instruments There is nothing inherently contradictory about such provisions Options

indexed to the peer group would qualify as performance-vested equity instruments To the

extent other equity instruments are employed majority of them should also be

performance-vested

Sixth the Company objects to the provision that senior executives hold for the full term of

theft employment at least 75% of the shares of stock obtained through equity awards The

Company misconstrues the standard it must meet to satisfy its burden of persuasion that
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proposal may be omitted as false and misleading proposal need not address every

hypothetical question of which company can conceive The Company must prove

shareholders would not know what action the proposal urges and here the statement is quite

clear and not at all difficult for shareholders or the company to understand

Seventh the Company claims that the simple statement seeking prohibition on accelerated

vesting for all unvested equity awards should allow it to exclude the Proposal since

accelerated vesting is undefined Once again it cites no support for this proposition nor

does it claim that this is material term of the Proposal The concept of accelerated vesting

is well understood and the detail of how to implement the requested reform is within the

purview of the Board and Compensation Committee

Eight the Company seeks permission to exclude the Proposal because it fails to specify how

severance payments would be calculated The language of the Proposal could not be more

precise limit on all senior executive severance payments to an amount no greater than

one times the executives annual salary Limiting all severance payments means just that

and certainly does not create any confusion

Ninth the Company considers as vague the requested freeze on additional accruals of

retirement benefits under any SERP maintained by the Company for the benefit of senior

executives Again this is straight-forward statement representing one provision of

precatory proposal requesting the Board to consider reforms to its senior executive

compensation system Proponent is under no obligation to specify every conceivable detail

of how such proposal should be implemented In fact were the Fund to do so we would be

subject to no-action request under 14-8i7 for seeking to micro-manage the Companys

ordinary business operations

Finally the Company restates its argument addressed above regarding purported failure to

specify the duration of the Proposal

For all these reasons it is clear that the Company falls to meet its burden of persuasion under

Rule 4a-8i3 and its request should be denied

The Proposal Does Not Contain Multiple Proposals and the Company Fails to

Satisfy Its Burden of Persuasion Under Rule 14a-8c

The Company also argues that the Proposal contains multiple proposals in violation of Rule

4a-8c The basis for this argument is that the Proposal relates to disparate aspects of

executive compensation

single proposal made up of several separate components does not constitute more than one

proposal if the components are closely related and essential to single-well defmed

unifying concept ATT Wireless Services Inc avail Feb 11 2004

In ATT Wireless Services Inc proposal was submitted requesting the board to replace its

system of compensation for senior executives with Commonsense Executive

Compensation program That proposals resolution provided
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Resolved that the shareholders of ATT Wireless Services Inc Company
request that the Companys Board of Directors and its Executive Compensation

Committee replace the current system of compensation for senior executives

with the following Commonsense Executive Compensation program

including the following features

Salary The chief executive officers salary should be targeted at the

mean of salaries paid at peer group companies not to exceed 1000000

annually No senior executive should be paid more than the CEO

Annual Bonus The annual bonus paid to senior executives should be

based on well-defmed quantitative financial and qualitative non-financial

performance measures The maximum level of annual bonus should be

percentage of the executives salary level capped at 100% of salary

Long-Term Equity Compensation Long-term equity compensation to

senior executives should be in the form of restricted shares not stock options

The restricted share program should utilize justifiable performance criteria and

challenging performance benchmarks It should contain vesting requirement

of at least three years Executives should be required to hold all shares awarded

under the program for the duration of their employment The value of the

restricted share grant should not exceed $1000000 on the date of grant

Severance The maximum severance payment to senior executive

should be no more than one years salary and bonus

Disclosure Key components of the executive compensation plan should

be outlined in the Compensation Committees report to shareholders with

variances from the Commonsense program explained in detail

The Commonsense compensation program should be implemented in manner

that does not violate any existing employment agreement or equity

compensation plans

Like the Proposal submitted by the Fund the Commonsense Proposal had multiple

components and the company sought to exclude it under Rule 14a-8c The company failed

in that case as the Company should here The proponent noted in ATT Wireless Services

Inc

As the Company acknowledges our Proposal relates to senior executive

compensation It focuses on all aspects of such compensation including salary

bonus long-term equity compensation severance and disclosure That certain

compensation is triggered by the severance of employment in no way
renders severance payments to senior executives as distinct topic

Shareholders are concerned about all aspects of senior executive compensation
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and our Proposal properly addresses several different aspects including

severance

In support of its request the Company relies in part on Fotobail Inc May 1997 As in

Fotoball the Proponent included within its seven requests such concepts as an executive hold

requirement and limitation on the form of executive compensation However reviewing

Fotoball allows one to see that it is easily distinguished and does not provide relevant

precedent in the instant case

In granting the companys request for no-action relief the Staff observed

The proposal has three parts The first part recommends that all persons elected or

appointed to the board beneficially own at least 10000 shares of the Companys stock

excluding shares received for service as director and shares purchased pursuant to

options or warrants The second part recommends that all directors be paid in the

form of common stock or options The third
part recommends that non-employee

directors should perform no other services for the Company for compensation

There appears to be some basis for your view that the proponent has exceeded the one

proposal limitation set forth in rule l4a-8a4

So the company was allowed to exclude proposal that contained provisions unrelated to

each other The Funds Proposal relates to the reform of senior executive compensation and

provides set of complementary executive compensation changes The proposed reforms are

closely related and essential to the unified concept of senior executive compensation reform

For these reasons the Company has failed to satisfy its burden under Rule 14a-8c and its

request should be denied

III The Proposal Is Not Substantially Duplicative of Previously-Submitted

Proposal

The company next argues that the Proposal substantially duplicates proposal submitted by

the AFL-CIO Reserve Fund urging the Board of Directors to adopt policy that named

executive officers be required to retain 75% of the shares acquired through the Companys

compensation plans for at least two years from the termination of their employment As the

Company notes the standard for it to prevail requires that it prove the proposals present the

same principal thrust or principal focus

However it is clear that these two proposals do not have the same principal focus The

Proposal presented by the Fund notes that the Company is participant in the Capital

Purchase Program established under the Troubled Asset Relief Program and therefore urges

the Board to adopt comprehensive set of senior executive compensation reforms focused on

impos important limitations on senior executive compensation It proceeds to identify

wide array of limitations united by the goal of limiting such compensation As the

Company notes the Proposal contains seven such provisions Contrast this with the other

proposal addressing one small element of the requested reform an equity retention
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requirement The Proposal submitted by the Fund does not contain the same focus as that

submitted by the AFL-CIO Reserve Fund and the Companys request should be denied

IV The Company Fails to Meet Its Burden Under Rule 14a-8i7

The Company argues that it may exclude the Proposal under Rule 14a-8i7 because the

second bullet of the Proposal is not limited to senior executives As discussed above the

Proposal by its very terms is limited to senior executives so this argument must fail

IV The Company Fails to Satisfy Its Burden Under Rule 14a-8i2 of

Demonstrating That the Proposal Would Cause It to Breach State Law

The Company argues that the Proposal may be excluded for causing it to violate Delaware

law by requesting the Company to adopt policy that would by unilateral Board action

impose new transfer restriction on previously issued shares hed by senior executives

However as the Company notes this is precatory proposal If this precatory proposal

passes and the Board chooses to implement it then the Board would obviously do so in

way that satisfies all of its and the Companys legal obligations The Proposal would not

cause the Company to violate state law for nothing the Company has demonstrated proves

that the Proposal would require and indeed it does not the Board to take unilateral action

in violation of any laws

Conclusion

For the foregoing reasons the Proponent respectfully submits that the Company has failed to

satisf its burden of persuasion and should be denied its request to be allowed to exclude the

Proposal

Should the Staff have any further questions please contact Ms Jennifer ODell at 202 942-

2359 or via email at iodelldfliuna.org

Sincerely

Michael

Secretary-Treasurer

Cc Jennifer ODell
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Corporate Secretary

January 2009 Office ot the Secretary

VIA E-MAIL

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100 Street NE

Washington DC 20549

Re Shareholder Proposal of the Indiana Laborers Pension Fund

Exchange Act of 1934Rule 14a-8

Dear Ladies and Gentlemen

This letter is to inform you that JPMorgan Chase Co the Company intends to omit

from its proxy statement and form of proxy for its 2009 Annual Meeting of Shareholders

collectively the 2009 Proxy Materials shareholder proposal the Proposal and

statements in support thereof submitted by the Indiana Laborers Pension Fund the

Proponent

Pursuant to Rule 14a-8j we have

filed this letter with the Securities and Exchange Commission the

Commission no later than eighty 80 calendar days before the Company
intends to file its detinitive 2009 Proxy Materials with the Commission and

concurrently sent copies of this correspondence to the Proponent

Rule l4a-8k and Staff Legal Bulletin No 4D Nov 2008 SLB 14D provide that

shareholder proponents are required to send companies copy of any correspondence that the

proponents elect to submit to the Commission or the staff of the Division of Corporation Finance

the Staff Accordingly we are taking this opportunity to inform the Proponent that if the

Proponent elects to submit additional correspondence to the Commission or the Staff with

respect to this Proposal copy of that correspondence should be concurrently furnished to the

undersigned on behalf of the Company pursuant to Rule 14a-8k and SLB 4D

70 Park Avenue New Ywk New York 0O1/-2070

Teiephone 212 270 Faujrnfle 212 270 4240 aNimritJoc.rahasesom

JPMorgdn chase Co
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THE PROPOSAL

The Proposal states

RESOLVED Given that JP Morgan Chase Company Company is

participant in the Capital Purchase Program established under the Troubled Asset

Relief Program TARP of the Economic Emergency Stabilization Act of 2008

Stabilization Act and has received an infusion of capital from the 11.5

Treasury Company shareholders urge the Board of Directors and its

compensation committee to implement the following set of executive

compensation reforms that impose important limitations on senior executive

compensation

limit on senior executive target annual incentive compensation bonus to

an amount no greater than one times the executives annual salary

requirement that majority of long-term compensation be awarded in the

form of performance-vested equity instruments such as performance shares or

performance-vested restricted shares

freeze on new stock option awards to senior executives unless the options

are indexed to peer group performance so that relative not absolute fliture

stock price improvements are rewarded

strong equity retention requirement mandating that senior executives hold

for the full term of their employment at least 75% of the shares of stock

obtained through equity awards

prohibition on accelerated vesting for all unvested equity awards held by

senior executives

limit on all senior executive severance payments to an amount no greater

than one times the executivs annual salary and

freeze on senior executives accrual of retirement benefits under any

supplemental executive retirement plan SERP maintained by the Company
for the benefit of senior executives

copy of the Proposal as well as related correspondence with the Proponent is attached to this

letter as Exhibit
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BASES FOR EXCLUSION

We believe that the Proposal may be properly excluded from the 2009 Proxy Materials

pursuant to

Rule l4a-8iX3 because the Proposal is impermissibly vague and indefinite so as

to be inherently misleading

Rule 14a-8c and 14a-8i because the Proposal contains multiple proposals

Rule l4a-8Dfl because the Proposal is substantially duplicative of previously

submitted proposal

Rule 14a-8i7 because the Proposal pertains to the Companys ordinary

business operations

Rule 14a8i2 because implementation of the Proposal would cause the

Company to violate state law and

Rule 14a-8i6 because the Company lacks the power or authority to implement

the Proposal

ANALYSIS

The Proposal May Be Excluded under Rule 14a-8i3 Because the Proposal Is

Imperniissibly Vague and Indefinite so as to Be Inherently Misleading

Rule 14a-8i3 allows the exclusion of shareholder proposal if the proposal or

supporting statement is contrary to any of the Commissions proxy rules or regulations including

Rule 4a-9 which prohibits the making of false or misleading statements in proxy soliciting

materials or the omission of any material fact necessary to make statements contained therein not

false or misleading and Rule l4a-5 which requires that information ma proxy statement be

clearly presented The Staff consistently has taken the position that vague and indefinite

shareholder proposals are excludable under Rule 4a-8i3 because neither the stockholders

voting on the proposal nor the company in implementing the proposal if adopted would be

able to determine with any reasonable certainty exactly what actions or measures the proposal

requires Staff Legal Bulletin No 14B Sept 15 2004 SLB 14W Moreover proposal is

sufficiently vague and indefinite so as to justify exclusion where company and its shareholders

might interpret the proposal differently such that any action ultimately taken by the

upon implementation the proposal could be significantly different from the actions

envisioned by shareholders voting on the proposal Fuqua Industries inc avail

Mar 12 1991 See also Dyer SEC 287 F.2d 773 781 8th Cir 1961 lIlt appears to us that
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the proposal as drafted and submitted to the company is so vague and indefinite as to make it

impossible for either the board of directors or the stockholders at large to comprehend precisely

what the proposal would entail.

Specifically the Staff has permitted the exclusion of proposals under Rule 14a-8i3
when the proposal leaves key terms or phrases undefmed such that the phrases may be subject to

multiple interpretations In Bank ofAmerica Corp avail Mar 10 2004 the shareholder

proposal stated that the companys management had no mandate going forward to pursue any

merger discussions with any major institution The company argued that the terms any merger
discussions and any major institution were subject to varying interpretations and thus

shareholders could not clearly understand their meanings The Staff agreed and permitted the

company to exclude the proposal under Rule 14a-8iX3 because it was impermissibly vague and

indefinite Likewise in Ford Motor Co avail Feb 27 2008 the proposal requested report

on efforts to increase ftsel economy such that no Ford vehicles will indicate there is need for

any country in the world to buy oil from the Middle East to fuel the new Ford vehicles The

proposal was susceptible to multiple interpretations ranging from international advocacy for

boycott of oil from the Middle East to recommendations for the design of indicator lights in Ford

vehicles and the Staff concurred with the exclusion of the proposal as vague and indefinite See

also Wendys International Inc avail Feb 24 2006 permitting the exclusion of proposal as

impermissibly vague and indefinite where the company argued that the terms .acceleratthgr and

development were undefined

Recently the Staff concurred in the exclusion of proposal substantially similar to the

Proposal under Rule 14a-8i3 as vague and indefmite In Sun Trust Banks Inc avail

Dec 31 2008 the proponent noted the companys potential participation in TARP and urged

the company to implement specific set of reforms that imposes important limitations on senior

executive compensation The proposal contained lengthy list of proposed reforms

including many of the same elements as the Proposal Absent from the proposal however was

any statement regarding the duration of the limitations it sought to impose While the proponent

later indicated in its response letter dated December 162008 that the intent of the proposal was

for the reforms to remain in effect so long as the company participated in TARP the Staff noted

that by its terms however the proposal appears to impose no limitation on the duration of the

specified reforms and accordingly the proposal was excludable in reliance on Rule 14a-8i3
The Proposal here suffers from the same infirmity as the proposal in Sun Trust in that it fails to

specify any duration for the limitations it seeks In the absence of any statement that these limits

will be temporary some shareholders may assume that the limitations they are being asked to

vote on will apply indefinitely or permanently Other shareholders may assume that since the

Proposal references TARP and appears to be motivated by the Companys participation in

TARP these reforms are meant to be imposed only for so long as the Company is TARP

participant This confbsion would lead not only to shareholders not being able determine what

they are voting on but also to the Company not being able to determine what is intended
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The Staff also has applied its long line of Rule 4a-8i3 precedent to shareholder

proposals concerning other compensation practices and regularly has concurred with the

exclusion of such proposals under Rule l4a-8i3 where aspects of the proposals created

ambiguities that resulted in the proposals being vague or indefinite For example in Otter Tail

Corp avail Jan 12 2004 the Staff concurred in the exclusion of proposal that would have

changed executive salary and stock option plans to limit any benefits for either

salary or stock options for years but failed to define certain terms or to address the scope and

methods of implementing such changes Likewise in Eastman Kodak Co Kuklo avail

Mar 2003 the Staff concurred in the exclusion of proposal that would have capped

executive salaries at $1 million include bonus perks stock options but gave no

indication of how options were to be valued and failed to define various terms or otherwise

provide guidance on implementation of the proposal See also General Electric Co Newby
avail Feb 2003 concurring in the exclusion of proposal requiring shareholder approval

for all compensation for Senior Executives and Board members not to exceed more than 25

times the avenge wage of hourly working employees but failing to define terms such as

compensation or average wage or otherwise provide guidance on implementation of the

proposal General Electric Co avail Jan 23 2003 concurring in the exclusion of proposal

seeking an individual cap on salaries and benefits of one million dollars for G.E officers and

directors but failing to defme terms such as benefits or otherwise provide guidance on

implementation of the proposal

As with the precedent cited above the Proposal may be excluded under Rule 14a-8i3
because it leaves key terms and phrases open to multiple interpretations Each of the Proposals

seven elements contain terms that are inherently vague and indefinite such that neither the

shareholders nor the Company can determine with reasonable certainty exactly what is required

or how the demands could or would be implemented For example

The term senior executive is not defined This is term that is used in

variety of statutory and regulatory contexts including in Staff Legal Bulletin

No l4A July 13 2001 concerning shareholder proposals and is subject to

variety of interpretations In the context of the Proposal which is premised on

participation by the Company in TARP the term might be intended to mean

Senior Executive Officer SEO as defined for purposes of TARP If so
we note that for certain purposes the term SEO as used in TARP may refer to

the named executive officers in companys proxy statement for the year of

reference while for other purposes it may refer to the named executive

officers in the companys proxy statement for the prior year Also for certain

purposes person who is at any time an SEO would be required to be treated

as an SEO lbr fUture periods whereas for other purposes person may be an

SEO in one year and not in the next Alternatively the term senior

executive could mean the Companys executive officers as specified in the

Companys Form 10-K As further alternative the term might be intended
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to include the Companys Executive Committee management committee of

approximately 50 senior executives referred to in the Companys 2008 proxy

statement

The Proposal seeks to limit the amount of target annual incentive

compensation bonus that the Company could pay to its senior executives to

an amount no greater
than one times the executives annual salary The

phrase annual incentive compensation bonus is not defined Item 402 of

Regulation S-K requires disclosure in the Summary Compensation Table of

Bonus compensation and ofNon-Equity Incentive Plan Compensation

and separately requires disclosure of Grants of Plan Based Awards
consisting of stock awards and option awards The phrase target annual

incentive compensation bonus might be intended to refer to the total of all

such amounts or only to amounts disclosed as bonus Further in some

arrangements for executive compensation target for compensation can be

intended to mean an amount that may be paid if certain performance

parameters are achieved but which may be increased or decreased within

defined limits ifperformance is better or worse than the parameters associated

with the target It is unclear what the Proposal intends

The Proposal seeks to cause the Company to award majority of long-term

compensatio.n in the form of performance-vested equity instruments such as

performance shares or performance-vested restricted shares As discussed in

Section IV below this element is not limited to senior executives and thus

appears to be intended to apply to all employees In addition it is unclear

whether the phrase long-term compensation is intended to apply to all

awards in whatever form ifthey are not immediately paid or vested or

whether it would only apply to subset of compensation such as

compensation in the form of equity awards

The Proposal seeks to cause the Company to grant only stock options that are

indexed to peer group performance so that relative not absolute future stock

price improvements are rewarded The Proposal is inherently vague insofar

as it is not possible to determine how this element is intended to operate in

conjunction with the prior element that would require that majority of long-

term compensation be awarded in the form of performance-vested equity

instruments The prior element would appear to permit the Company to award

some long-term compensation in form other than performance-vested equity

instruments including stock options yet this element would appear to

preclude such awards
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The Proposal seeks to impose strong equity retention requirement

mandating that senior executives hold for the full term of their employment at

least 75% of the shares of stock obtained through equity awards The

Proposal is vague and indefinite insofar as it is not clear for example

whether shares that are withheld to pay taxes or to pay the exercise price of

options are required to be counted as part of the number of shares obtained

through equity awards the 75% standard is intended to apply to all shares

whenever obtained or possibly to just those shares obtained from awards

received after an individual became senior executive shares that might be

held in margin account whether or not there were outstanding debit

balances would be deemed to be held for purposes of the limitation

The Proposal seeks to institute prohibition on accelerated vesting for all

unvested equity awards held by senior executives The Proposal is vague and

indefinite insofar as it is not clear for example whether this is intended to

refer only to change in the tenns of an outstanding award or also to the terms

of an award that is already earned As examples of the latter an award might

provide for accelerated vesting upon the death or disability of an employee or

performance linked award of shares might provide that the award would vest

at specified time but could vest earlier if defined performance metrics ere
achieved

The Proposal seeks to impose limits on severance payments to an amount no

greater than one times the executives annual salary The Proposal is vague
and indefinite insofar as it does not define the term severance payments It

therefore is not clear whether continued medical insurance benefits deferred

compensation payable on separation from service or outplacement services

would be treated as severance payments In contrast regulations

promulgated by the Treasury regarding the TARP Capital Purchase

Program deal in detail with certain payments made on account of an

applicable severance from employment See CFR Part 30

The Proposal seeks to require freeze on additional accruals of retirement

benefits under any supplemental executive retirement plan SERP
maintained by the Company for the benefit of senior executives The

Proposal is vague and indefinite insofar as it is unclear whether the freeze

would apply only to programs for which only senior executives were

eligible or whether it would apply to any SERf in which senior executives

might participate along with other eligible employees who were not senior

executives For example the Company has non-qualified excess pension

plan based on base salary in excess of $225000 up to limit of $1 million It

is not clear whether the freeze would apply to such plan and if so whether it
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would apply to all eligible employees or only to senior executives who

participate in the plan

The Proposal does not specify for how long the proposed limitations would

apply The Proposal refers to TARP and an infusion of capital from the U.S

Treasury The Proposal is vague and indefinite insofar as it is unclear whether

the proposed limitations are intended to apply only until such capital has been

redeemed or whether some other period was intended

In sum the Proposal is subject to alternative interpretations with respect to its intended

duration and ambiguous as to number of other key terms and phrases Moreover several of the

Proposal elements appear to be inconsistent with each other and implementing some elements

would directly violate others Neither the Companys shareholders nor its Board would be able

to determine with any certainty what actions the Company would be required to take in order to

comply with the Proposal As the Staff has found on numerous occasions the Companys
shareholders cannot be expected to make an informed decision on the merits of the Proposal

without at least knowing what they are voting on Accordingly we believe that the Proposal is

impermissibly misleading as result of its vague and indefinite nature and thus is excludable

under Rule l4a-8i3

II The Proposal May Be Excluded under Rule 14a-8c and Rule 14a-8f Because It

consists of Multiple Proposals

The Company also may exclude the Proposal from its 2009 Proxy Materials pursuant to

Rule 14a-8i3 becausc the Proponent has attempted to combine seven different demands into

single proposal in violation of Rule 14a-8c The Proposal was received by the Company on

November 25 2008 By letter dated December 2008 the Deficiency Notice the Company
notified the Proponent that its submission violated Rule 4a-8c and advised that if the

Proponent wished to resubmit single proposal the Proponent could respond within fourteen

days from receipt of the Deficiency Notice See Exhibit Federal Express records confirm that

the Proponent received the Deficiency Notice at 844 a.m on December 10 2008 See

Exhibit As of the date of this letter the Company has not received response from the

Proponent

The Staff consistently has enforced the requirement that Proponent be limited to one

proposal and that Proponent may not bundle multiple unrelated proposals requiring different

standards or actions under broad heading without precise unifring concept in an attempt to

evade this requirement See e.g HealthSouth Jorp avail March 28 2006 concurring in the

exclusion of submission containing proposals to grant shareholders the power to increase the

size of the board and iifill any director vacancies created by such an increase where the

proponent claimed that the proposals were related to the single concept of giving the shareholder

the power to add directors of their own choosing American Electric Power avail Jan 2001
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finding that shareholder proposal seeking to limit the number of years director may serve

ii require at least one full board of directors meeting on-site each month and iii increase the

annual retainer payable to director in respect of his service did not constitute single proposal

as required by Rule 4a-8c where the proponent claimed that the proposals were all aimed at

the governance of the company IGEN International Inc avail Jul 2000 concurring in the

exclusion of seven-pronged proposal that among other things would require the size of the

companys board of directors to be increased to eight members require monthly board meetings

and permit any shareholder owning fis percent or more the companys outstanding stock to call

shareholders meeting Electronic Data Systems Corp avail Mar 10 1998 concurring in

the exclusion of proposal seeking to eliminate the companys classified board of directors

and ID appoint an independent lead directory But see Meadow Valley 2orp avail

Mar 30 2007 finding that proposal providing for liquidation and ii distribution of the

proceeds to shareholders was single proposal

In the Proposal the Proponent attempts to address range of distinct issues on the

premise that they all relate to compensation The breadth and disparate nature of the various

elements of the Proposal belie any attempt to characterize the Proposal as presenting precise

unifying concept particularly given their inherent vagueness The various elements of the

Proposal attempt to restrict or regulate cash compensation iiequity compensation iii

retirement benefits iv short-term incentive compensation long-term incentive

compensation vi severance compensation vii the design of retention elements of

compensation and viii finally what can be done with compensation after it is earned and paid

These different elements cannot be lumped together and treated as single package because

they each serve very different purposes for the Company in connection with its eflbrts to recruit

compensate and retain employees By bundling the various elements of the Proposal together

the Proponent would force shareholders to choose between voting for or against all of its

components even though many shareholders will clearly view the individual components as

differing greatly in terms of whether they reflect good corporate policy Requiring shareholders

to take single position as to all of these different elements of the Compan compensation

structure in the aggregate effectively takes away the ability of shareholders to distinguish

among them In addition the Company would have no way of knowing what br or

against vote on the Proposal meant because the Company would be unable to detcrmine which

elements of the Proposal shareholders approved or disapproved of

The Staff has permitted the exclusion of multiple unrelated proposals that lack unifying

concept under similar circumstances including several that deal with compensation matters For

example in Downey Financial Corp avail Dec 27 2004 the proponent submitted proposal

to eliminate of the directors retirement plan and ii require that portion of the directors

compensation be paid in restricted stock The Staff concurred in exclusion because the

proponent exceeded the one-proposal limitation in rule 14a-8c See also Fotoball Inc avail

May 1997 concurring in the exclusion of submission that included proposals setting forth

minimum stock ownership requirements recommending that directors be paid in equity
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compensation and prohibiting non-employee directors from performing other services for the

company for compensation USLJFE Corp avail Jan 28 1993 concurring in the exclusion

under the predecessor to Rule 14a-8c of submission containing proposals to cap the salary

and bonuses of the companys chief executive officer ii condition payment of bonuses for

officers on certain performance metrics and iiiallow shareholders to nominate director

candidates

Even if the Staff were to view elements through vii of the Proposal as sufficiently

related to constitute single proposal element viii presents concept that differs because it

does not address the magnitude or conditions under which compensation is granted but instead

focuses on retention of compensation that has been received regardless of its amount Element

viii requires senior executives to retain for the full feint of their employment at least 75% of the

shares of Company stock obtained through equity awards This element of the Proposal does not

appear to be driven by the same considerations which motivate the rest of the Proposal

considerations that the supporting statement describes as ever-escalating levels of executive

compensation unjustified by corporate performance levels and lmprov the pay-for-

performance features of the Companys plait Instead this element attempts to

restrict the executives ability to fully enjoy compensation that has already been paid as opposed

to attempting to limit the size or types of compensation that Company executives may receive

Thus while the Company believes that each element of the Proposal is itself separate proposal

there are at minimum two conceptually different proposals here and accordingly the entire

Proposal should be excludable See Occidental Pvuroleum Corporation Feb 23 1998

concurring in exclusion because the proposal exceeded the one proposal limitation and noting

that while it does not necessarily agree with the Companys assertion that the proposal contains

five separate proposals we believe that that the proposal does contain more than one proposal.

Thus the Proposal constitutes multiple proposals and the Proponent has failed to cure

this deficiency despite proper notice from the Company Accordingly the Proposal may be

excluded from the 2009 Proxy Materials pursuant to Rule l4a-8c

III The Proposal May Be Excluded under Rule 14a-Si11 as Substantially Duplicative

of Previously Submitted Proposal

Rule l4a-8il provides that shareholder proposal may be excluded if it

substantially duplicates another proposal previously submitted to the company by another

proponent that will be included in the companys proxy materials for the same meeting The

Commission has stated that purpose of 14a-8il is to eliminate the possibility of

shareholders having to consider two or more substantially identical proposals submitted to an

issuer by proponents acting independently of each other Exchange Act Release No 12999

Nov 22 1976
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On November 24 2008 the Company received by facsimile from the AFL-CIO Reserve

Fund proposal the Prior Proposal urging the Board of Directors to among other things

adopt policy requiring the Named Executive Officers of the Company to retain 75% of the

shares acquired through the Companys compensation plans for at least two years from the

termination of Their employment The Prior Proposal copy of which is attached as Exhibit

reads

Resolved the shareholders of JP Morgan Chase Co the Company
urge the Board of Directors to adopt policy requiring the Named

Executive Officers NEOs to retain 75% of the shares acquired through

the Companys compensation plans excluding tax-deferred retirement

plans for two years from the termination of their employment through

retirement or otherwise and to report to shareholders regarding the

adoption of this policy before the Companys 2010 annual meeting The

policy also should prohibit hedging techniques that offset the risk of losses

to executives

The Proposal and the Prior Proposal both request that certain Company executives be

subject to basic requirement of retaining at least 75% of the shares of Company stock they

acquire through equity compensation awards The Proposals 75% share retention requirement

would run for the full term of senior executives employment while the Prior Proposals

requirement would run for two years from the terminations of Named Executive Officers

employment Thus implementation of either the Proposal or the Prior Proposal would result in

certain of the Companys executives becoming subject to requirement to retain at least 75% of

their shares for the full term of their employment with the Company Asking the Companys

shareholders to vote separately on the same issue may confuse shareholders and could result in

situation where the Board of Directors is unable to determine the shareholders will

When company receives two substantially duplicative proposals the Staff has indicated

that the company must include in its proxy materials the proposal it received tint unless that

proposal may otherwise be excluded See Atlantic Richfield Co avail Jan 11 1982 see also

Great Lakes Chemical Corp avail Mar 1998 PacWc Gas Electric Co avail

Jan 1994 The Company received the Prior Proposal on November 24 2008 one day before

it received the Proposal on November 25 2008 Accordingly if the Staff does not concur with

the exclusion of the Prior Proposal for the reasons addressed in separate no-action request then

the Company intends to include the Prior Proposal in its 2009 Proxy Materials In that event the

Company intends to exclude the Proposal as substantially duplicative of the Prior Proposal

Pursuant to Stall precedent the standard applied in determining whether proposals are

substantially duplicative is whether the proposals present the same principal thrust or

principal focus See Pacjflc Gas Electric Co avail Feb 1993 comparing the principal

thrust of subsequently submitted proposal with the principal focus of previously submitted
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proposal in the context of Rule l4a-8ill Proposals need not be identical in order for

company to exclude subsequently submitted proposal from its proxy statement in reliance on

Rule 4a-8i11 Sees e.g International Paper Co avail Feb 19 2008 concurring in the

exclusion of proposal asking that the board remove supermajority vote requirements from the

companys charter as substantially duplicative of proposal asking that the board adopt simple

majority vote requirements in the companys charter and bylaws Genera Motors Corp

Catholic Heolthcare West avail Apr 2007 concurring in the exclusion of proposal

requesting an annual statement of each contribution made with respect to politIcal campaign

political party or attempt to influence legislation as substantially duplicative of proposal

requesting report outlining the companys political contribution policy along with statement

of non-deductible political contributions made during the year Qwest Communications

International Inc avail Mar 2006 concurring in the exclusion of proposal to amend the

companys governance documents to provide that directors be elected by majority vote as

substantially duplicative of proposal requesting that the board amend the bylaws to provide that

directors be elected by majority vote in uncontested elections and by plurality vote in contested

elections l.a the instant case the Proposal and the Prior Proposal have the same principal thrust

and focus because each seeks to require senior executives of the Company to retain for the full

term of their employment at least 75% of the shares they acquire through equity compensation

awards

The Staff consistently has taken the position that proposals may differ in their terms or

scope and still be deemed substantially duplicative for the purposes of Rule 4a-8i 11 as long

as the proposals have the same principal thrust or focus For example in Merck Co. Inc

avail Jan 10 2006 the Staff concurred with the companys view that proposal seeking

adoption of policy making significant portion of future stock option grants to senior

executives performance-based was substantially duplicative of an earlier proposal asking that the

board take the steps needed to see that The company did not award any new stock options or

reprice or renew current stock options Although not identical both proposals sought future

limitations on grants of stock options and thaefore the principal thrust and focus of the

proposals was the same See also Pacj/ic Gas Electric Co avail Feb 1993 concurring

with companys view that proposal asking the company to link the chief executive officers

total compensation to company performance was substantially duplicative of two other proposals

asking the company to tie all executive compensation other than salary to performance

indicators and impose ceilings on future total compensation of officers and directors in order

to reduce their compensation Similarly here while the Proposal and the Prior Proposal contain

slightly different wording and terms the principal thrust of both proposals is to require senior

executives to retain significant amounts of Company stock during their employment with the

Company For example the Proposal applies the 75% requirement to senior executives during

the term of their employment while the Prior Proposal uses the term Named Executive

Officers and applies both during employment and for two years following termination but these

differences do not alter the similar focus of both proposals
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The fact that the Proposal also addresses other
topics not related to share retention

requirement does not alter this analysis as the Staff previously has concurred that

Rule 14a-8il is available even when one proposal touches upon matters not addressed in the

other proposal For example in Constellation Energy Group avail Feb 19 2004 the Staff

concurred that proposal requesting that the company de%elop performance-based equity grant

program for executive officers substantially duplicated previously submitted proposal that

requested the company to implement commonsense executive compensation program

containing range of features one of which related to equity compensation design See also

Wa/-Mart Stores Inc Gerson avail Apr 2002 concurring with exclusion under

Rule 14a-8i ii of proposal requesting report on gender equality because the company bad

previously received and intended to include in its proxy materials proposal requesting report

on gender and race equality

primary rationale behind Rule 14a-8il and the principal thrust principal

focus concept is that the inclusion in single proxy statement of multiple proposals addressing

the same issue in different terms may confuse shareholders and place company and its board of

directors in position where they are unable to determine the shareholders wilL If the Company

were to include both the Proposal and the Prior Proposal in its 2009 Proxy Materials this would

create conThsion for shareholders because both proposals ask them to vote on the same subject

matter whether to require Company executives to retain shares acquired through equity

compensation awards If the Prior Proposal passed and the Proposal failed or vice versa the

Company would be unable to determine the shareholders will and it would be difficult for the

Company to decide what course of action it should take with respect to any share retention

requirements for senior executives Likewise if the Proposal and the Prior Proposal were

approved by shareholders the Company would have no way of determining which proposals

specific terms to implement and might be unable to implement both proposals fUlly

If the Staff does not concur that the Prior Proposal is excludable for the reasons addressed

in separate no-action request the Company intends to include the Prior Proposal in its 2009

Proxy Materials In that event the Company believes that the Proposal may be excluded

pursuant to Rule l4a-8ill as substantially duplicative of the previously submitted Prior

Proposal

IV The Proposal May Be Excluded under Rule 14a-8i7 Because It Deals with

Matters Related to the Companys Ordinary Business Operations Employee

Compensation

The Proposal is properly excludable pursuant to Rule l4a-8i7 because the Proposal

pertains to matters of the Companys ordinary business operations namely general compensation

matters Rule 4a-8D7 permits company to omit from its proxy materials shareholder

proposal that relates to the companys ordinary business operations According to the

Commissions Release accompanying the 1998 amendments to Rule 14a-8 the underlying policy
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of the ordinary business exclusion is to confine the resolution of ordinary business problems to

management and the board or directors since it is impracticable for shareholders to decide bow

to solve such problems at an annual shareholders meeting Exchange Act Release No 40018

May 21 1998 the 1998 Release In the 1998 Release the Commission described the two

central considerations for the ordinary business exclusion The first was that certain tasks

were so fundamental to managements ability to run company on day-to-day basis that they

could not be subject to direct shareholder oversight The second consideration related to the

degree to which the proposal seeks to micro-manage the company by probing too deeply into

matters of complex nature upon which shareholders as group would not be in position to

make an informed judgment Pursuant to this administrative history the Staff has permitted the

exclusion of shareholder proposals under Rule 14a-8iX7 if they concern general employee

compensation issues Staff Legal Bulletin No l4A July 12 2002 SLB 14N In SLB l4A
the Staff stated 1992 we have applied bright-line analysis to proposals concerning

equity or cash compensation... We agree with the view of companies that they may exclude

proposals that relate to general employee compensation matters in reliance on rule 4a-8i7

The second bullet of the Proposal asks for requirement that majority of long-term

compensation be awarded in the form of performance-vested equity instruments such as

perfonriance shares or performance-vested restricted shares This element of the Proposal

unlike the other elements is not by its terms limited to senior executives The Staff

consistently has concurred in the exclusion of proposals seeking to alter the terms of

companys equity compensation to non-executive emplo ees on the grounds that they relate to

general compensation mailers See Pfizer Inc Davis avail Jan 29 2007 concurring in the

exclusion of proposal requesting that the board cease to grant stock options to any employees

Amazon.com Inc avail Mar 2005 concurring in exclusion under Rule 14a-8i7 of

proposal requesting that the board adopt and disclose new policy on equity compensation and

cancel certain equity compensation plan potentially affecting all employees Plexus Corp

avail Nov 2004 concurring in exclusion under Rule 14a-8i7 of proposal requesting

discontinuation of stock options for all employees and associates FVoodward Governor Co
avail Sept 29 2004 concurring in exclusion under Rule l4a-8iX7 of proposal requesting

discontinuation of all stock option grants ConAgra Foods Inc avail June 2001

concurring that proposal seeking to amend the exercise price vesting and other terms of the

companys stock plan could be excluded because it related to general compensation issues

Shiva Corp avail Mar 10 1998 concurring in exclusion of proposal mandating that the

company bylaws be amended to prohibit repricing of stock options because the proposal related

to ordinary business operations The Proposal like the proposals in the precedent cited above

concerns general compensation matters because it addresses the granting of equity compensation

to non-executive employees

Pursuant to longstanding Staff precedent proposal may be excluded in its entirety when

it addresses both ordinary and non-ordinary business matters For example in Peregrine

Pharmaceuticals inc avail July 2007 the Staff concurred with the exclusion under
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Rule 14a-8i7 of proposal recommending that The board appoint committee of independent

directors to evaluate the strategic direction of the company and the performance of the

management team The Staff noted that the proposal appears to relate to both extraordinary

transactions and non-extraordinary transactions Accordingly we will not recommend

enforcement action to the Commission if Peregrine omits the proposal from its proxy materials

In General Electric Ca avail Feb 10 2000 the Staff noted that portion of the proposal

related to ordinary business operations and therefore concurred with the exclusion of proposal

requesting that the company discontinue an accounting technique ii not use funds from the

GE Pension Trust to determine executive compensation and iiiuse funds from the trust only as

intended See also Medallion Financial Corp avail May 11 2004 concurring with the

exclusion of proposal requesting that the company consult an investment bank to evaluate ways

to increase shareholder value and noting that it appears to relate to both extraordinary

transactions and non-extraordinary transactions Wal-Man Stores Inc avail Mar 15 1999

concurring with the exclusion of proposal requesting report to ensure that the company did

not purchase goods from suppliers using unfair Labor practices because the proposal also

requested that the
report address ordinary business matters

Thus consistent with the precedent cited above the Proposal may be excluded in its

entirety because it relates to the Companys ordinary business matters even if separate elements

of the Proposal relate to non-ordinary business matter

The Proposal May Be Excluded under Rule 14a-SQX2 Because Implementation of

the Proposal Would Cause the Company to Violate State Law

Rule l4a-8i2 permits company to exclude shareholder proposal if implementation

of the proposal would cause the company to violate any state federal or foreign law to which it

is subject The Company is incorporated under the laws of the State of Delaware For the

reasons set forth in thc legal opinion regarding Delaware law from Richards Layton Finger

P.A attached hereto as Exhibit the Delaware Law Opinion the Company believes that the

Proposal is excludable under Rule l4a-8i2 because implementation of the Proposal would

cause the company to violate the Delaware General Corporation Law the DGCL
We note that although the Proposal urges the Company to implement certain executive

compensation reforms even precatory proposal is excludable if the action called for by the

proposal would violate state federal or foreign law See e.g Gencorp Inc avail Dec 20

2004 concurring that proposal requesting amendment of the companys governing

instruments to require implementation of all shareholder proposals receiving majority vote is

excludable under Rule 4a-8i2 See also Badger Paper Mills Inc avaiL Mar 15 2000
Pennroil Corporation avail Mar 22 1993

The Proposal requests that the Company implement strong equity retention

requirement mandating that senior executives bold for the lull term of their employment at least
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75% of the shares of stock obtained through equity awards It is assumed for purposes of

Section that this restriction would apply to shares of stock held by senior executives at the

time of the adoption of the Proposal To the extent that the term senior executives includes

executive officers in addition to members of the Companys Executive Committee the shares

held by such officers are currently not subject to the restriction on transfer contemplated by the

Proposal

As discussed in the Delaware Law Opinion the Proposal violates the DOCL because it

requests the Company to adopt policy that would by unilateral action of the Board of

Directors impose new transfer restriction on previously issued and currently outstanding

shares of common stock held by senior executives Section 202b of the DGCL provides that no

restriction on the transtbr of securities of corporation shall be binding with
respect to

securities issued prior to the adoption of the restriction unless the holders of the securities are

parties to an agreement or voted in favor of the restriction Yet the Proposal seeks to impose

restriction on previously issued securities without the consent of the security holders Thus as

supported by the Delaware Law Opinion implementation of the Proposal would violate state law

because it would cause the Company to impose new transfer restriction on the shares held by

senior executives without their consent Accordingly the Proposal is excludable pursuant to

Rule l4a-8i2

VI The Proposal May Be Excluded under Rule 14a-8iX6 Because the Company Lacks

the Power or Authority to Implement the Proposal

Pursuant to Rule l4a-8i6 company may exclude proposal if the company would

lack the power or authority to implement the proposal The Company lacks the power and

authority to implement the Proposal and the Proposal can be excluded under Rule 4a-8i6
because the Proposal is so vague and indefmite that Company would be unable to

determine what action should be taken see international Business Machines Corp avail

Jan 14 1992 applying predecessor Rule 14a-8c6 and the Proposal seeks action

contrary to state law see e.g Schering-Plough Corp avail Mar 27 2008 Bank ofAmerica

Corp avail Feb 26 2008 PGE Corp avail Feb 25 2008 concurring with the exclusion

of proposal under both Rule l4a-8i2 and Rule 14a-8i6 The Boeing Co avail

Feb 19 2008

As discussed in Section above the Proposal is vague and indefinite because it leaves

key terms and phrases open to multiple interpretations and neither the shareholders nor the

Company can determine with reasonable certainty exactly what the Proposal requires or how it

could be implemented Accordingly for substantially the same reasons that the Proposal may be

excluded under Rule l4a-8i3 as impermissibly vague and indefinite it also is excludable

under Rule 14a-8i6 as beyond the Companys power to implement
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As discussed in Section above the Proposals implementation would violate the

DGCL Specifically Delaware law provides that new transfer restrictions may only be validly

imposed on previously-issued securities with the consent of the holders of those securities

Accordingly for substantially the same reasons that the Proposal may be excluded under

Rule 14a-8i2 as violating state law it is also excludable under Rule 14a-8i6 as beyond the

Companys power to implement

CONCLUSION

Based upon the foregoing analysis we respectfiully request that the Staff concur that it

will take no action if the Company excludes the Proposal from its 2009 Proxy Materials We
would be happy to provide you with any additional information and answer any questions that

you may have regarding this subject

If we can be of any further assistance in this matter please do not hesitate to call me at

212 270-7122 or Amy Goodman of Gibson Dunn Crutcher LLP at 202 955-8653

Sincerely

1k

Anthony Horan

AJH/als

Enclosures

cc Amy Goodman Gibson Dunn Crutcher LLP

Jennifer ODell Laborers International Union of North America Corporate Governance

Project

100551 77L8 DOC
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iii the Companys Key Executive Performance Plan as amended and restated

effective January 1999 and as finther amended effective January 2005 the Key Executive

Performance Plan

iv the Companys 2005 Long-Tenu Incentive Plan as amended and restated

effective March 28 2008 the Long-Term Incentive Plan and

the Proposal and its supporting statement

With respect to the foregoing documents we have assumed the authenticity

of all documents submitted to us as originals cii the conformity to authentic originals of all

documents submitted to us as copies iiithe genuineness of all signatures and the legal capacity

of natural persons and iv that the foregoing documents in the forms thereof submitted to us for

our review have not been and will not be altered or amended in any respect material to our

opinion as expressed herein We have not reviewed any document other than the documents

listed above ibr purposes of rendering this opinion and we assume that there exists no provision

of any such other document that bears upon or is inconsistent with our opinion as expressed

herein In addition we have conducted no independent factual investigation of our own but

rather have relied solely on the foregoing documents the statements and infbnnation set forth

therein and the additional factual matters recited or assumed herein all of which we assume to be

true complete and accurate in all material respects

The Proposal

The Proposal states the following

Resolved Given that JP Morgan Chase Company Company
is participant in the Capital Purchase Program established under

the Troubled Asset Relief Program TARP of the Economic

Emergency Stabilization Act of 2008 Stabilization Act and has

received an infusion of capital from the U.S Treasury Company

shareholders urge the Board of Directors and its compensation

committee to implement the following set of executive

compensation reforms that impose important limitations on senior

executive compensation

limit on senior executive target
annual incentive

compensation bonus to an amount no greater than one

times the executives annual salary

requirement that majority of long-term

compensation be awarded in the form of performance-

vested equity instruments such as performance shares

or performance-vested restricted shares
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freeze on new stock option awards to senior

executives unless the options are indexed to peer group

perfonnance so that relative not absolute future stock

price improvements are rewarded

strong equity retention requirement mandating that

senior executives hold fbr the full temi of their

employment at least 75% of the shares of stock

obtained Through equity awards

prohibition on accelerated vesting for all unvested

equity awards held by senior executives

limit on all senior executive severance payments to

an amount no greater than one times the executives

annual salary and

freeze on senior executivest accrual of retirement

benefits under any supplemental executive retirement

plan SERP maintained by the Company for the benefit

of senior executives

Discussion

You have asked for our opinion whether implementation of the Proposal would

violate Delaware law For the reasons set forth below in our opinion the Proposal if adopted

and implemented would violate the General Corporation Law

The Proposal if implemented would require among other things the Compans

Board of Directors the tU and its compensation committee the Committee to impose

important limitations on senior executive compensation through the adoption of resolutions or

policies mandating that senior executives hold for the full tern of their employment at least

75% of the shares of stock obtained through equity awards For purposes of this opinion we

have assumed that the reference to shares of stock obtained through equity awards would

include shares obtained pursuant to awards made under the Companys Key Executive

Performance Plan and its Long-Term Incentive Plan Those plans authorize the Company to

provide stock awards to its senior executive officers The Companyhas made stock awards to its

senior executive officers under those plans and such officers currently hold shares of common

stock that they obtained through equity awards made under those plans To the extent that the

term senior executives includes executive officers in addition to members of the Companys

Executive Committee the shares held by such officers are currently not subject to the restriction

on transfer contemplated by the Proposal

For purposes of this opinion we assume that the Proposal is not limited solely to

shares of stock obtained through equity awards following the adoption of the Proposal but

would include any such shares currently outstanding and held by senior executives Were the
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Proposal implemented it would impose transfer restriction on shares of the Companys

common stock that were obtained by the Companys senior executives through equity awards

under the Companys compensation plans which shares are currently outstsrnding and otherwise

unrestricted The restriction contemplated by the Proposal would be considered restriction on

transfer governed by Section 202 of the General Corporation Law as it would require each

senior officer to hold for the full term of officers employment at least 75% of the shares

of stock obtained through equity awards and would therefore prohibit transfers of such shares

prior to the end of the relevant officers employment term Leonard Loventbal Account

Hilton Hotels Core. 2000 WL 1528909 at DeL Ch Oct 10 2000 citations omitted

Statutorily speaking DeL 202 defines what constitutes transfer restriction on stock

under Delaware law More generally one set ofcommentators has defined Iratisfer restrictions as

provisions which prevent or establish preconditions for the disposition by stockholders of their

stock or other securities Moran Household IntL Inc. 490 A.2d 1059 1079 Dcl

Ch 1985 Williams Geier 1987 WL 11285 at Del Cli May 20 1987

Section 202 ofthe General Corporation Law governs the manner in which transfer

restrictions may be validly imposed on corporations securities including shares of its capital

stock.2 With respect
to the imposition of transfer restrictions on previously issued securities

Section 202b provides in relevant part

restriction on the transfer. of securities of corporation..

may be imposed by the certificate of incorporation or by the

bylaws or by an agreement among any number of security holders

or among such holders and the corporation No resirictiona so

imposed shall be binding with resnect to securities issued priorJ

the adoDtion of the restriction unless the holders of the securities

are uarties to an agreecient or voted in favor of the restriction

Del 202b emphasis added In Di Loreto Tiber Holding Corp. 1999 WL 1261450

at Del Ch June 29 1999 the Court explained that the purpose of this limitation is to

Capital Grouv Companies Inc Armour 2005 WL 678564 DeL Cli Mar

152005 CThe transfer restrictions issue are governed by Del 202 which sets forth

the requirements for valid restriction on the transfer of securities.

The shares that the senior executives have acquired through the Companys

compensation plans and that are currently outstanding would be considered securities within

the meaning of Section 202b Joseph Seaaram Sons Inc. 519 Supp at 512

indicating That the term securities as used in Section 202b includes capital shares

Canital Partners L.P Weskar Inc. 652 A.2d 1093 1095 Del Super Ct 1994 same

Ernest Folk Ill The Delaware General Corporation Law Coimnentary and Analysis at

197 1972 noting that the term security includes stock
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protect shareholders investment from tliniinisbment through post-purchase restrictions placed

on the shareholders shares by the corporation or its other shareholders and noted that without

such limitation others might circumscribe the shareholders ability to transfer his or her shares

reducing the investments liquidity and value Thus Section 202b provides that board of

directors may not impose transfer restrictions on securities issued prior to the adoption of the

transfer restriction without the consent of the holders of the securities either in the foim of an

agreement or vote in favor of the restriction Joseph Seagram Sons Inc Conoco

519 Supp 506 513 DeL 1981 stating that board of directors may not unilaterally

impose stock transfer restrictions which might be of significant
economic consequence on

existing shares without the consent of the corporations shareholders Geier 1987 WI 11285

at Fianklin Balotti Jesse Finkelatein Delaware Law of Corporations Business

Organizations 6.6 3d ed 2008 supp stating that Section 202b provides that the holders

of securities outstanding at the time restriction is imposed are not bound by the restriction

unless they assent to it Edward Welch Andrew Turezyn Robert Sauidcrs EQik

on the Delaware General Corporation Law 202.6 5th Ed 2007 restriction however

imposed is not retroactive in effect except as to consenting security holders that is those who

are parties to an agreement or who voted in favor of restriction.

As indicated above the Proposal would require the restriction contemplated thereby to be

imposed by unilateral action of the Board and the Committee on previously issued and currently

outstanding shares of common stoeL But Section 202b provides the Board and the Committee

may not validly impose any such transfer restriction on previously issued and currently

outstanding shares unless the holder of those shares has consented to or voted in favor of the

restriction Del 202b Conoco Inc. 519 Supp at 513 Di Loreto 1999 WL

1261450 at Geier 1987 WL 11285 at Because the senior executives are currently

holding shares they obtained through equity awards under the Companys compensation plans

and because such shares are presently not subject to the restriction on transfer contemplated by

the Proposalthe restriction contemplated by the Proposal cannot now be validly imposed on

such shares by unilateral action of the Board or the Committee Accordingly it is our opinion

that the Proposal if implemented would require the Board or the Committee to adopt

resolution or policy that would violate Section 202 of the General Corporation Law and that the

implementation of the Proposal would therefore cause the Company to violate Delaware law

Conclusion

Based upon and subject to the foregoing and subject to the limitations stated

herein it is our opinion that the Proposal if adopted and implemented would be invalid under

the General Corporation Law

The foregoing opinion is limited to the General Corporation Law We have not

considered and express no opinion on any other laws or the laws of any other state or

3Messrs Balotti and Finkelstein are members of this firm
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jurisdiction including federal laws regulating securities or any other federal laws or the rules

and regulations ofstock exchanges or of any other regulatory body

The foregoing opinion is rendered solely for your benefit in connection with the

matters addressed herein We understand that you may furnish copy of this opinion letter to the

SEC in connection with the matters addressed herein and that you may refer to it in your proxy

statement for the Annual Meeting and we consent to your doing so Except as stated in this

paragraph this opinion letter may not be furnished or quoted to nor may the foregoing opinion

be relied upon by any other person or entity for any purpose without our prior written consent

Very truly yours

Rc4J frv
MGIJMZ


