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Ronald Mueller

Gibson Dunn Crdtcher LLP

105O Connecticut Avenue N.W
Washington DC 20036-5306

Re International Paper Company

Incoming letter dated January 162009

Act

Rule ______

Public

Avaflability

Dear Mr Mueller

This is in response to your letters dated January 162009 and Maith 102009

concerning the shareholder proposal submitted to International Paper by William Steiner

We also have received letters on the proponents behalf dated January 192009 and

March 102009 Our response is attached to the enclosed photocopy of your

correspondence By doing this we avoid having to recite or summarize the facts set forth

in the correspondence Copies of all of the correspondence also will be provided to the

proponent

In connection with this matter your attention is directed to the enclosure which

sets forth brief discussion of the Divisions informal procedures regarding shareholder

proposals

Enclosures

cc John Chóvedden

Sincerely

Heather Maples

Senior Special Counsel

DMSION OF
CORPORATION FINANCE

UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON D.C 205494010

ReejvE
MAR 172009

thl7 2009

Washington DC 2O549

Lq

-J1

FISMA 0MB Memorandum MO716



March 17 2009

Response of the Office of Chief Counsel

Division of Cornoration Finance

Re International Paper Company

Incoming letter dated January 16 2009

The proposal asks the board to take the steps necessary to amend the bylaws and

each appropriate governing document to give holders of 10% of International Papers

outstanding common stock or the lowest percentage allowed by law above 10% the

power to call special shareowner meetings and further provides that such bylaw and/or

charter text shall not have any exception or exclusion conditions to the fullest extent

permitted by state law that apply only to shareowners but not to management and/or the

board

There appears to be some basis for your view that International Paper may
exclude the proposal under rule 14a-8iX9 You represent that matters to be voted on at

the upcoming shareowners meeting include proposal sponsored by International Paper

seeking approval of bylaw amendment to permit holders of 40% of International

Papers outstanding common stock to call special shareowner meeting You also

represent that the proposal has terms and conditions that conflict with those set forth in

International Papers proposal You indicate that the proposal and the matter sponsored

by International Paper present alternative and conflicting decisions for shareowners and

that submitting both proposals to vote could provide inconsistent and ambiguous

results Accordingly we will not recommend enforcement action to the Commission if

International Paper omits the proposal from its proxy materials in reliance on

rule 14a-8iX9

Siacerely

3uIie Bell

Attorney-Adviser



DiVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance belieyes that its responsibility with respect to

matters arising under Rule 14a-8 CFR 240.14a-8 as with other matters under the proxy
rules is to aid those who must comply with the tule by offering informal advice and suggestions
and to determine initially whether or not it may be appropriate in

particular matter to

recommend enforcement action to the Commission In connection with shareholder proposal
under Rule 14a-8 the Divisions staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Companys proxy materials as well

as any information furnished by the proponent or the proponents representative

Although Rule 14a-8k does not require any communications from shareholders to the

Commissions staff the staff will always consider information concerning alleged viàlations of
the statutes administered by the Commission inqluding argument as to whether or not activities

proposed to be taken would be violative of the statute or rule involved The
receipt by the staff

of such information however should not be construed as changing the staffs informal

procedures and proxyreview into formal or adversary procedure

It is important to note that the staffs and Commissions no-action responses to

Rule 14a-8j submissions reflect only informal views The determinations reached in these no-
action letters do not and cannot adjudicate the merits of companys position with respect to the

proposal Only court such as U.S District Court can decide whether company is obligated
to include shareholder proposals in its proxy materials Accordingly discretionary

determination not to recommend or take Commission enforcement action does not preclude

proponent or any shareholder of company from pursuing any rights he or she may have against
the company in court should the management omit the proposal from the companys proxy
material



JOHN CHEVDDEN

FISMA 0MB Memorandum MO716
0MB Memorandum 14 7.-16

March 10 2009

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

IOOFStreetNE

Washington DC 20549

International Paper Company IF
Rule 14a-8 Proposal by William Steiner

Special Shareowner Meetings

Ladies and Gentlemen

This responds to March 10 2009 supplement which is 50-days later than the January 162009 no
action request regarding this rule 14a-8 proposal with the following text

Special Shareowner Meetings
RESOLVED Shareowners ask our board to take the steps necessary to amend our
bylaws and each appropriate governing document to give holders of 10% of our
outstanding common stock or the lowest percentage allowed by law above 10%the

power to call special shareowner meetings This Includes that such bylaw and/or

charter text will not have any exception or exclusion conditions to the fullest extent

permitted by state law that apply only to shareowners but not to management and/or
the board

Statement of William Steiner
Special meetings allow shareowners to vote on important matters such as electing new
directors that can arise between annual meetings If shareowners cannot call special

meetings management may become insulated and investor returns may suffer

Shareowners should have the ability to call special meeting when matter is

sufficiently important to merit prompt consideration

The key part of the supplement is bare 45-word statement that the company intends to have

proposal with 4-limes the threshold of the above proposal There is no other support for what the

company intends There is no exhibit of any such future company proposal or any schedule of

an upcoming board meeting to approve such proposal Such proposal could be hamstrung with

tedious requirements that would make it moot and useless

The lack of any evidence at this late date is increasingly important because in 2008 the company
filed its initial annual meeting proxy on March 192008 which is 9-days fromtoday

Allegheny Energy Inc January 152009 did not result in concurrence And Allegheny Energy
had presented detailed exhibit Ofits already adopted bylaw amendment which had lesser

threshold of 2-1/2 times the threshold of the rule 14a-8 proposal Additionally its adopted bylaw



exhibit was included with its initial no action submission not remfiut1irg to be submitted more
than 50-days later

For these reasons it is requested that the staff find that this resolution cannot be omitted from the

company proxy It is also
respectfully requested that the shareholder have the last opportunity to

submit material in support of including this proposal since the company had the first

opportunity

Sincerely

cc William Steiner

Joseph Saab joseph.saabipaper.com



GIBSON DUNN CRUTCHERLLP
LAWYERS

REGISTERED LIMiTED LIABILITY PARTNERSHiP

INCLUbING PROFESSIONAL CORPORATIONS

1050 Connecticut Avenue N.W Washington D.C 20036-5306

202 955-8500

www.gibsondunn.com

rmuellergibsondunn.coin

March 10 2009

Direct Dial
Client No

202955-8671
42186-00134

Fax No

202 530-9569

VL4 E-MAIL

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100F Street NE

Washington DC 20549

Re International Paper Company Supplemental Letter Regarding

Shareowner Proposal ofJohn Chevedden Steiner

Exchange Act of 1934Rule 14a-8

Dear Ladies and Gentlemen

In letter dated January 162009 the No Action Request we requested that the staff

of the Division of Corporation Finance the Staff of the Securities and Exchange Commission

the Commissionconcur that our client International Paper Company the Company
could properly omit from its proxy statement and form of proxy for its 2009 Annual Meeting of

Shareowners collectively the 2009 Proxy Materials shareowner proposal the Proposal

and statements in support thereof submitted by John Chevedden the Proponent purportedly

under the name of William Steiner as his nominal proponent

The No-Action Request indicated our belief that the Proposal could be excluded from the

2009 Proxy Materials pursuant to Rule 14a-8iX3 Rule 14a-8i2 and Rule 14a-8i6 under

the Securities Exchange Act of 1934 The Company has determined to submit proposal at its

2009 Annual Meeting of Shareowners that directly conflicts with the Proposal Accordingly we

are writing supplementally in order to withdraw the arguments set forth in the No-Action request

and to notify the Staff that the Company now seeks to omit the Proposal on the basis of

Rule 14a-8i9

LOS ANGELES NEW YORK WASHINGTON D.C SAN FRANCISCO PALO ALTO LONDON

PARIS MUNICH BRUSSELS DURAI SINGAPORE ORANGE COUNTY CENTURY CITY DALLAS DENVER
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Office of Chief Counsel
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THE PROPOSAL

The Proposal states

RESOLVED Shareowners ask our board to take the steps necessary to

amend our bylaws and each appropriate governing document to give

holders of 10% ofour outstanding common stock or the lowest

percentage allowed by law above 10% the power to call special

shareowner meetings This includes that such bylaw and/or charter text

will not have any exception or exclusion conditions to the fullest extent

permitted by state law that apply only to shareowners but not to

management and/or the board

BASIS FOR EXCLUSION

We hereby respectfully request that the Staff concur in our view that the Proposal may be

excluded fromthe 2009 Proxy Materials pursuant to Rule 14a-8i9 because the Proposal

directly conflicts with proposal to be submitted by the Company at its 2009 Annual Meeling of

Shareowners

ANALYSIS

The Proposal May Be Excluded under Rule 14a-8i9 Because It Directly Conflicts

with Proposal to Be Submitted by the Company at Its 2009 Annual Meeting of

Shareowners

The Company intends to submit proposal at its 2009 Annual Meeting of Shareowners

asking the Companys shareowners to approve an amendment to the Companys By-laws

permitting holders of 40% of the Companys outstanding common stock to call special

shareowner meeting the Company Proposal

Pursuant to Rule 14a-8i9 company may properly exclude proposal from its proxy

materials if the proposal directly conflicts with one of the companys own proposals to be

submitted to shareholders at the same meeting The Commission has stated that in order for

this exclusion to be available the proposals need not be identical in scope or focus Exchange

Act Release No 40018 at 27 May 21 1998 The Staff has stated consistently that where

shareowner proposal and company proposal present alternative and conflicting decisions for

shareowners the shareowner proposal may be excluded under Rule 14a-8i9 See e.g EMC

Corp avail Feb 24 2009 concurring in the exclusion of shareowner proposal requesting the

calling of special meetings by holders of 10% of the companys outstanding common stock when

company proposal would require the holding of 40% of outstanding common stock to call such

meetings Herley Industries Inc avail Nov 20 2007 concurring in the exclusion of

shareowner proposal requesting majority voting for directors when the company planned to



GIBSON DUNN CRUTCHERLLP

Office of Chief Counsel

Division of Corporation Finance

March 10 2009

Page

submit proposal to retain plurality voting but requiring director nominee to receive more

for votes than withheld votes H.J Heinz Co avail Apr 23 2007 concurring in the

exclusion of shareowner proposal requesting that the company adopt simple majority voting

when the company planned to submit proposal reducing any super-majority provisions from

80% to 60% Gyrodyne Company ofAmerica Inc avail Oct 31 2005 concurring in the

exclusion of shareowner proposal requesting the calling of special meetings by holders of at

least 15% of the shares eligible to vote at that meeting when company proposal would require

30% vote for calling such meetings AOL Time Warner Inc avail Mar 2003 concurring

with the exclusion of shareowner proposal requesting the prohibition of future stock options to

senior executives because it would conflict with company proposal to permit the granting of

stock options to all employees Mattel Inc avail Mar 1999 concurring in the exclusion of

shareowner proposal requesting the discontinuance of among other things bonuses for top

management where the company was presenting proposal seeking approval of its long-term

incentive plan which provided for the payment of bonuses to members of management

The Staff previously has permitted exclusion of shareowner proposal under

circumstances nearly identical to the present In EMC Corp cited above the Staff concurred in

excluding proposal requesting that holders of 10% of the companys outstanding common

stock be given the ability to call special meeting because it conflicted with the companys

proposal which would require holding 40% of the outstanding common stock to call such

meeting The Staff noted in response to the companys request
to exclude the proposal under

Rule 14a-8i9 that the proposals presented alternative and conflicting decisions for

shareholders and that submitting both proposals to vote could provide inconsistent and

ambiguous results As in EMC Corp the Company Proposal and the Proposal would directly

conflict because they include different thresholds for the percentage of shares required to call

special shareowner meetings Specifically the CompanyProposal calls for 40% ownership

threshold which clearly conflicts with the Proposals request for 10% ownership threshold just

as in EMC Corp See also Gyrodyne Company ofAmerica Inc avaiL Oct 31 2005

Because of this conflict between the Company Proposal and the Proposal inclusion of

both proposals in the 2009 Proxy Materials would present alternative and conflicting decisions

for the Companys shareowners and would create the potential for inconsistent and ambiguous

results ifboth proposals were approved Because the Company Proposal and the Proposal differ

in the threshold percentage of share ownership to call special shareowner meeting there is

potential for conflicting outcomes if the Companys shareowners consider and adopt both the

Company Proposal and the Proposal

Therefore because the Company Proposal and the Proposal directly conflict the Proposal

is properly excludable under Rule 14a-8i9
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CONCLUSION

Based upon the foregoing analysis we respectfully request that the Staff concur that it

will take no action if the Company excludes the Proposal from its 2009 Proxy Materials

Pursuant to Rule 14a-8j we have concurrently sent copies of this correspondence to the

Proponent We would be happy to provide you with any additional information and answer any

questions that you may have regarding this subject If we can be of any further assistance in this

matter please do not hesitate to call me at 202 955-8671 or Joseph Saab of the Companys

Legal Department at 901 419-4331

Sincerely44
Ronald Mueller

ROM/mbd
Enclosures

cc Joseph Saab International Paper Company

John Chevedden

William Steiner

100616 102_2.DOC
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January 19 2009

Offlce of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

lOOFSireetNE

Washington DC 20549

International Paper Company IP
Rule 14a-8 Proposal by William Steiner

Special Shareowner Meetings

Ladies and Gentlemen

This responds to the misleading and conflicted January 16 2009 no action request regarding this

rule 14a-8 proposal with the following text

Special Shareowner Meetings

RESOLVED Shareowners ask our board to take the steps necessary to amend our

bylaws and each appropriate governing document to give holders of 10% of our

outstanding common stock or the lowest percentage allowed by law above 10%the

power to call special shareowner meetings This includes that such bylaw and/or

charter text will not have any exception or exclusion conditions to the fullest extent

permitted by state law that apply only to shareowners but not to management and/or

the board

Statement of William Steiner

Special meetings allow shareowners to vote on important matters such as electing new
directors that can arise between annual meetings If shareowners cannot call special

meetings management may become insulated and investor returns may suffer

Shareowners should have the ability to call special meeting when matter is

sufficiently important to merit prompt consideration

There is misleading conflict between the name of the proponent in the title line of the first page
of the no action request and the name of the proponent William Steiner in the associated

company exhibit of the rule 14a-8 proposal attached

Thus this no action request should be summarily rejected as misleading

This is serious matter since based on the false and misleading identification information in the

company no action request the permanent records of the Securities and Exchange Commission
could henceforth permanently replace this false and misleading information Thus in coming
years both the Staff and proponents not familiar with the background of such false and

misleading company information will rely on such false and misleading information in issuing

Staff Response Letters and in drafting the proponents response to company no action request



It is also respectfully requested that the shareholder have the last opportunity to submit material

in support of including this proposal since the company had the first opportunity

Sincerely

cc William Steiner

Joseph Saab joseph.saabipaper.coni
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IF Rula 14a4 Proposal Nuanb$ 2008

3SpedalShareowMSS$lnP
RESOLVED Shageownera ualc our board to take the cteps nsyto bylaws and

each appropriate govaroing docmnentto ve ladders of 10% ofour outstding coiw stock

or the lowest percentage allowed by law above 10% the power to call special charcowner

meetings This includes that Such bylaw and/or chortar teat IWIII not have arty eacticn or

exclusion conditions to the fullest entpannftted by stare law that apply only to daecowners

but not to maragenarit ardor the boanL

Stateetst .fWlfllarn 8teiner

Special mcedngsallowsherecws to vote on in jtaLsaUern such as electing new dircctws

that arise between meetings If shareownars cawl ccW wetlng

nagarnera may become insulated and Inornsmay Sbaraownars aluld have

the ability to rail special meeting wham ntaft is pificiantly ixdafltW it1umVt

conalderation

Fidelity and Vtgird supported sbercholdcr right to call special me.rdng Oovcrxe

ratings servcs lnhIhg The Corporate Ulwary and Governance Metrics in took

special meet igbte into derAtirat widgnfrtg oonany ratings

This proposal topic we ivecive nport at tha following c1d based on 2005 yes and

no voess

Occidental 66% Emil Bond Sponeor

FirstEncrgy Corp PC 67% rlsRend

Marathon Oil MRO 69% Nick Rend

The merits of this Special Shareownar Meetings proposal should also be coosidered in the

context of the need fixthar impui uarI1 in ow companyS corporate govnce in

Invj4uaI dkeoi In 2008 the following governance and pexcInance issues

idenfie
The Corporate Library w.t 1hruorn an independent nvcstmcra rrclm

rated our company High Concern In ccecud Vs pay $15 million for John Faraci

Our directors still bed aLl millinn gift donation program-Indapenlce couom
Owdfrectcrs also served on sewn boards rated by The Corporate Llbcaiy

Icim Farad linked Tecimologies U1
Donald McBàry CocaCola KO
Albarto Weiaser Bongo Limited BG
Staccy Mobisy Wlbniumjtun Thit WL
Sarriir Olbera WT Obcre IPII
JotmTumncr PasbdyEnergyBTU
bun Turner AIiWmd ASH

Stev Whicier wes designated as Probknn Director by The Corporate Library due to

his btyoIvnnt with US Airways and its bvaraplcy
Martha Finn Emoke received 26% In withhold votes and balm Townsend received 38% in

withhold votes

Six dimctora were deignedAcceusraad Vesting direm by TM Corporate Library

due to their atodc option versing to avoid rccoguWn.g the related coet

John Farad

Donald MoHanry
Santir Gibama

bolmTumer
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Martha FirmBrooks

William Walter

cwnvcvo
Act by vaiftanco
call special meeting
An bsIrpnd 1tfrm
ALOadIYIICCSCr

The ebovc onslwws there is need for lmovement Plerourage our board to

reicnd positively toopol
Special SbareownMeedng

an

Notcs
William SielIW FSMA 0MB Memorandum MO716 5p3d this prqpcsai

The above fonnet iirequeated publication thoutre-editing Ie4ui1rIL1ug or elimination of
text iIudhig beginning and concluding text mdsecpricr aiiisrsw4ld It is

respectfully requted that this Izoposal be proofread befVre ft is publisbad inthu definitive

proxy to ermnne that the iiIegdr of the simitted format Is rOp8OIIOd ii the u7 matarlaIL
Please adviac if there is any typograjthical question

Please note that the this of the WopO$51 ispart of the in VOrOf the prqoaeL In the
intermt atc1ajty and to avoid cantlon the tide of this and each other ballot ittm miequeeted tt
be conslunig throughout all the proxy materials

The company is requested to aedgn prcoaal munber reireseriled by above based on the
chronological order in wblcbprcpoeais are submitted The requested .dedgnstlon o3 or
higher number allows fo ficatico of audiroes to be itn

This PrOpOsal is believed to conform with Staff Legal ThzlIatin No CFSeptember 15
2004 inoludin

Accordingly golug forward we believe ihet ft would not be çprapriatoibr oisiqwiies to
exclude

supporting statement lpguagc anYoran entire proposal in reliance on rule 14a4iX3 in

the company otdccts to thctoal mdons---_ they nor sappcrted
the

conipermy olecta to foctual assertions that ubi1e not narLifly fulse or mialngmay
be disputed or cowrtered

lbS CW1IP objects to fuciual asserlious bocaimse those assertions may be b1eted by
shareholders in this irflthgpiJ totbgcojagi us diruc or Iti officers

the ccnipan objects Im.fll bCC1jSS repmuer4 the opinioü of the sharebelder
prupcnont or arofivionced aco bat the sta1ilsers uct identified specifically as such

See ulso Sun lfleraaystsma Inc July21 20O5

Stock will be bold jtjJ pj pp will be presented at the armual
meetn Please acknowledge this proposal pnnnptly by



GIBSONDUNN CRUTCHERLLP
LAWYERS

REGISTERED UMITED LIASILITY PARTNERSHIP

INCLUDING PROFESSIONAL CORPORATIONS

1050 Coeneciicut Avenue N.W shiugtcn DC 20036-5306

202 955-8500

wwwgibsondunn.com

Januaiy 162009

Direct Dial Clicait No

202 955-8671 42186-00134

Fax No
202 530-9569

ViA E-MAIL

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100 Street NE
Washington DC 20549

Re International Paper Company reowner Proposal ofJohn Thevedden

Steiner

Exchange Act of 1934Rule 14a-8

Dear Ladies and Gentlemen

This letter is to inform you that our client International Paper Company the

Company intends to omit from its proxy statement and form ofproxy for its 2009 inmsl

Meeting of Shareowners collectively the 2009 Proxy Materials shareowner proposal the

Proposal and statements in support thereof submitted by John Chevedden the Proponent

purportedly under the name of William Steiner as his nominal proponent

Pursuant to Rule 14a-8j we have

filed this letter with the Securities and Exchange Commission the

Commissionno later than eighty 80 calendar days before the Company
intends to file its definitive 2009 Proxy Materials with the Conmiission and

concurrently sent copies of this correspondence to the Proponent and his nominal

proponent

Rule 14a-8k and Staff Legal Bulletin No 14D Nov 2008 CSLB 14D provide that

shareowner proponents are required to send companies copy of any correspondence that the

proponents elect to submit to the Commission or the staff of the Division of Corporation Finance

LOS ANGELES NEW YORK WASHINGTON D.C SAN FRANCISCO PALO ALTO LONDON

PARIS MUNiCH ERUSSELS DIThM SINGAPORI ORANGE COUNTY CENTURY CITY DALLAS DENVER



GIBSONDUNN CRUTCHER LLP

LAWYERS
Rfl1STEED LIMITED UABIUTY PAIThIER HIP

NCLU DING PItOEESSIONAL CO.RPOT.IONS

1050 connecticut Avenue N.W Washington DC 20036.5306

202 955-8500

www.gibsondunn.com

January16 2009

Direct Dial Client No

202 9554671 42.186-00 .134

Fax No

202 530-9569

VIA E-MAIL
Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Conmission

100 Stret NE
1.shington DC .0549

Re international PaperCmpany 1areOwnerPropösa1 ofJohn Che den

Steiner

Exchange Act of 1934Ruie j4J4

Dear Ladies and Gent1ernen

This letter is to inform you that our client International Paper Company the

Company intends to omit from its proxy statement and form of proxy for its 2009 Annual

Meeting of Shareowners collectively the 2009 Proxy Materials shareowner proposal the

Proposal and statements in support thereof submitted by John Chevedden the Proponent

puiportedly under the name of William Steiner a.iii nominal proponent

Pursuant to Ri1e i4a-8J.we have

filed this letter with the Securities and Exchange Commission the

Commission no later than eighty 80 calendar days before the Company

intends to file its definitive 2009 Proxy Materials with the Commission and

concurrently sent copies of this correspondenceto the Propc.nent and bis nominal

proponent

Rule 14a-8k and Staff Legal Bulletin No l4D Nov 72008 SLB 141 provide that

shareowner proponents are required to send companies copy of any correspondence that the

proponents elect to submit to the Commission cr the staff of the Division of Corporation Finance

LOS ANGELES NEW YOPJ WASHINcflON D.C SAN FRANCISCO PALO ALTO LONDON

PARiS iU.fflCH SR.IJSSELS DURAI SINGAPOR.E ORA NGECOIJNIY CENTURY CIT DALLAS DENVER



GIBSON .001 CRUTCHERLLP

Office of Chiàf Cunsel

Division of Corporation Finance

January 16 2009

Page

the Staff Accordiniy we are taking this opportunity to inform the Proponent that if the

Proponent elecis to submit additional coirespondence to the Commission or the itaff with

respect to this Proposal copy of that correspondence should concurrentlybe furnihedto the

undersigned on behalf of the COmpany pursuan to Rule 14a-8k and SLE 1.41

THE PRCPQSAL

The Proposal states

RESOLVED Shareowners ask our board tO tale the steps necessr. to

amend our bylaws and each appropriate governing document to give

holders of 10% of our .utstaading common stock or the 1oest

percentage allowed by law above 10% the power to call special

shareowner meetings This includes that such bylaw and/or charter text

will not have any exception or exclusion conditions to the fullest extent

perinittc by state law tbat..apply only to shaieo iiera but not to

managemeUt and/or the board

copy of the Propesal as well as related coirespondence wil. the Prop nent is attached to this

letter as Exhibit A.

BASES FOR.EXCLUSION

We believe that the Proponentdoes not satisf the ownership requirements of

Rule 14a-8b and accordingly that the Proposal is excludable on that basis However because

we also believe that the Proposal mayptoperly be exciiuled ftom the 2O0 ProxyMatelials

pursuant to the follOing mies we akiress them herein

Rule 14a-8iX3 because the Proposal is impennissibly vague an iudefinit.e so as

to be inherently misleading

Rule 14a-8iX2 became implementation of the Pr would can se the

Company to violate state law and

Rule 4a-8i6 because the Company lacks the power or authority to implement

the ProposaL
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ANALYSIS

The Proposal May Be Excluded under 1ule 14a-81X3 Because the Proposal Is

Impermissibiy Vague and indefinite so as to Be Inherently Misleading

Rule l4a-8iX3peimits the exci ion of sharcowner proposal if or

supporting is cou to any of the Commissions proxy rules or regulations

Rule 14a-9 whkh prohibits ti ateiially false or .n.sieadjg .statementsin proxy solieitig

materials For the reasom discussed bolow the Prcposal is so vague and indefinite to be

misleading and therefore is excludable under Rule 14a-8i3

The Stsf consistently has taken the position that vague and indefinite shreowner

proposals are inherently misleading and therefore excludable under Rule 14a-8i3 becaus

neither the stockholders voting on the proposal nor the company implementing the proposal

ifadopted would be able to determine with any reasonable certamty exactly what actions or

measures the proposal requires Staff Legal Bulletin No 14B Sept 15 2004 SLB 14B
See also Dyer SEC 287 2d 773 781 8th Cir 1961 appears to us that the proposal as

drafied and submitted to the company is so vague and mdci iteas to make it impossible for

either the board of directors the sthckholdets at large to comprehend precisely what the

proposal would entail In this regard the Staff has permitted the exclusion of vanety of

shareowner proposals including proposals requesting amendments to companys certificate of

incorporation or by-laws SeeAlaska Air Group Inc avail Apr 11 2007 concurnng with the

exclusion of shareowner proposal requesting that the companys board amend the companys

governing instruments to assert affirm and define.the .rigit of the owners of the con4any to Set

standards of corporate governance as vague and indefinite Peoples ergy Corjx avail

Dcc 102004 concumng in the exclusion as vague of proposal requesting that the board

amend the certificate and by-laws to provide that officers and directors shall not be mdeninifled

from personal liability for ac or OIfl SSIOflS.E involving TOSS negligence or reckless ngiect In

fact the Staff has concurred that numerous sbareowner proposals submitted by the Proponent

requesting companies to amend provisions regarding the ability of shareowners to call special

meetings were vague and indefinite and thus could be excluded under Rule 14a-8i3 See

Raytheon Co avail Mar 28 2008 concurring with the exclusion of the Proponents proposal

that the board of directors amend the companys bylaws and any other appropriate governing

documents in order that there is no. restriction on the shareholde right call special meeting

Qf/ice Depot Inc avail Feb 252008 Mattd Inc avail Feb 22 2008 Schering-Plough

Corp avail Feb 22 2008 CVS Caremark Corp avail Feb 21 2008 Dow Chemical Co

avail Jan 31 2008 Intel Corp avail Jan 31 2008 JPMorgan Chase Co

avail Jan 31 2008 Safeway Inc avail Jan 31 2008 Time Warner Inc avail

Jan 31 2008 Bristol Myers Squibb Co avail Jan 302008 Pfizer.In avaiL Jan 292008
Exxon Mobil Corp avail Jan. 28 2008
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Màreover the Staff has Ofl flu icrous occas lOriS COUCUTre that shar owrer proposal

was sufficiently misleading so as to justify exclusion where company and its shareowners

might mterpret the proposal different1y such that any action ultimately taken by the

upon iniplernenta thin the proposall coUld be significantly different from the actions

envisioned by shareholders voting on the proposal Fuqua Industries Inc avail

Mar 12 1991 See also Bank ofAmerica Corp avail June 18 2007 concurring with the

exclusion of shareowner proposal calling for the board of directors to compile report

concerning the thinkm of the Dire tots concerning representative payee as vagu and

indefinite Puget Energy Inc avail Mar 2002 concurring with the exclusion of

proposal requesting that the ccmpanys board of directorstakethe necessary steps tOimpienieitt

policy of improved corporate governance

in the instant cas neither the Co npany nor its shareowners can deterniine the measures

requested by the Proposal because the Proposal itself is internally inconsistent The operative

language in the Proposal consists of two sentences The first sentence requests that the

Companys board of directors take the steps necessary to amend our bylaws and each

appropriate governing document to give holders of 10% of our outstanding common stock or the

lowest percentage allowed by law above 10% the power to call special shareowner meetings

The second sentence requires further that such bylaw andlor charter text will not have any

exception or exclusion conditions to the fullest extent permitt by law that aply ony to

shareowners However the by-law or charter text requested in the first sentence of the Proposal

on its face applies only to shareowrters and includes an exclusion condition specifically

unless shareholder individually or with group of other shareholders meets the 10% ownership

standard the requested by-law or cii .er provision explicitly excludes the shareholder from

being among those authorized to call special meeting of shareowners Thus the by-law or

charter text re nested in the first sentence of the Proposal is inconsistent with the requirem is of

thetext called for by the second sentence of the Proposal and accordingly neit er the Company

nor its sharecwners can know what is required2

The clause in the second sentence that effectively would allow any excetion or exclusion

conditions required by any state law to which the Company is subject does not address or

remedy the conflict between the two sentences because the .10% stoek ownership condition

called for iii the first sentence is not required by New York state law uniter which the

Company is incorporated

Evidence of this confusion can be seen in the alternative.ways that requirements of the

Proposal have been interpreted by other companies receiving the same Proposal See

Halithurton Co incoming no-action request filed Dec 22 2008 interpretIng holders of

10% of our outstanding co on stock to requite ownership of exactly 10% Verizon

Communications Inc incoming no-action request filed Dec 152008 interpreting the

ntinued on next page
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The Staff previously has cogni2ed that when such intenial inconsistencies exist within

the resolution clause of proposal the proposal is rendered vague and indefinite .and.may be

excluded under Rule i4a-8iX3 For example in Verizon Conmunicatkjns Inc avail

Feb 212008 the resolution clause oftheproposal included specific requirement in the form

of maximum limit on the size of compensation awards and general requirement in the form

of method for calculating the size of such compensation awards However when the two

requirements proved to be inconsistent with each other because the method of calculation

resulted it awards exceeding the maximum In it the Staff concurred with tie exclusion of the

proposal as vague and indefinite See also Boeing Co avail Feb 18 1998 conctining with

the exclusion of proposal as vague and ambiguous because the specific limitations in the

proposal on the number and identity of directors serving multiple-year terms were inconsistent

with the process it provided for shareowners to elect directors to multiple-year terms Similar to

this precedent the resolution clause of the Proposal includes the specific requirem eat that only

shareowners holding 10% of the Compa.ys shares have the ability to call special meeting

which conflicts with the Proposals requirement that there be no exception or exclusion

conditions In fact the Proposal creates more confusion for shareowners than the Verizon

compensation proposal because the inconsIstency is patent and does not require any hypothetical

calculations

Consistent with Staff precedent the Companys shareowners..cannot be expected to make

an informed decision on the merits of the Proposal if they are unable to determine with any

reasonable certainty exactly what actions or measures the proposal requires SLB 14B See

also Boeing Corp avail Feb 10 2004 Capital One Financial Corp avail Feb 2003

excluding proposal under Rule 14a-8i3 where the company argued that its shareowners

would not ic.now with any certainty what they are voting oiler for or against Hot the

operative language of the Proposal is self-contradictory and therefore neither the Companys

shareowners nor its board of directors would be able to determine with any certainty what

actions the Company would be required to take in order to comply with the Proposal

Accordingly we believe that as result of the vague and indefini natur.e of the Proposal the

Proposal is impermissibly misleading and thus exelu Ic in its entirety Rule l4a-8i3.

II The Proposal Nay Be Excluded under Rule 14a-$ .iX2 Because Irnplementaion of

the Proposal Would Cause the Company to Violate State Lay.

Rule 14a-8i2 permits company to exclude shareowner proposal ifimpienentation

of the proposal would cause it to violate any state federal or foreign law to which it is subject

continue fron previous page

limitation on exception or exclusion conditions to potentially aplyto procedural and

notice provisions or to the subject matter of specia1rnectings
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The COiflpafly is inco rporated wider the laws of the State oiNew York For the reas.ms set forth

in the legal opinion regarding New York law attached hereto as Exhibit the New York Law

Opinion the Company believes that the Proposal is excludable under Rule 14a-8i2 because

implementation of the Proposal would cause the Company to violate the New York Business

Corporation Law the NYBCL

The Proposal requests that any óxception or exclusion condition applied to

shareowners in the by-law aiic/ charter text giving shareowners the ability to call special

meeting also be applied to management and/or the board However as discussed in the New

York Law Opinion doing so would violate New York law because it would place restrictions

on the ability of the Companys board of directors to call special meeting Section 602c of

the NYBCL grants that meetings of the shareholders may be called by the board

without any means to limit or restri such power in companys by4aws or otherwise let th

Proposal reqnests beth that the ahlity of shareowners to fl special nieetings.be conditioned

upon holdii.g i0%Ofthe y.S shares and that such condition be applied to management

andfor the board Thus as supported by the New York Law Opinion implementation of the

Proposal would cause the Company to violate state law because lie Proposal requests the

imposition of exception or exclusion conditions on the unrestricted power of the Companys

board to call special meetixg

The Staff previously has cone ed With the exclusiOn under Rule 14a-8i2 or its

predecessor of shareowner proposals that requested the adoption of by-law or certificate

amendment that if implemented would violate state law See gPGE Corp avail

Feb 14 2006 concurring with the exclusion of proposal requesting the amendment of the

companys governa ce doer cuts to institute majority voting in director elections where

The reference in the Proposal to the fullest extent permitted by state law does not affect

this conclusion On its face such language addres sea the extent to which the requested

bylaw and/or charter text will not have any exception or exclusion conditions Le there

will be no exception or exclusion conditions not required by state law and highlights the

conflict between the first and second sentences of the Proposal discussed in Sectiou above

The language does not limit the exception or exclusion conditions that would apply to

managen cut andior the board Were it to do so the entire second sentence of the proposal

would be rendered anuilitybecause as supported by the New York Law Opinion there tic

extent to which the exception or exclusion condition included in the Proposal can be applied

to the board under state.iaw This ambiguity is yet another example of why as set forth in

Section above the Proposal can be excluded under Rule 14a8iX3 as vague and imefiflite

because the Companys shareo era .ould be unable todetermire with any reasonai.ie

certainty what actions would be taken Under the proposaL Fuqua industries Inc avail

Mar 12 1991.
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Section 708e of the Caifoa Corporations Code required tiut plurality votirg be used in The

àiectiOn of directors Co avail Jan 2005 concurring with the exclusion

of proposal recommending that the company amend its by4aws so that no officer nay receive

annual compensation in excess of certain limits without approval by vote of the majority of

the stockholders in violation of the one share one vote standard set forth in Delaware General

Corporation Law Section 12a GenCorp Inc avail Dec 20 2004 concurring with the

exclusion of proposal requesting an amendmeit to the corn panys governing instrwnentsto

vide that every shareowner resolution ap roved majority of the vOtes..cast.be

implemented by the company since the proposal would conflict with Section 1701 59A of the

Ohio Revised Code regarding the fiduciary duties of directors See aLw Boeing Co avail

Mar 1999 concurring with the exclusion of proposal requesting that every corporate action

requiring shareowner approval be approved by simple majority vote of shares since the

proposal would conflict with provisions of the Delaware General Corporation Law that require

vote of at least majority of the outstanding shares on certain issues Tribune Co avail

Feb 22 1991 concurring with the exclusion of proposal requesting that the companys proxy

materials be mailed at least 50 business days priorto the annual meeting since the proposal

would conflict with Sections 213 and 222 of the Delaware General Corporation Law winch set

forth certain requirements regarding the notice of and the rec ord date for sbareower.tiie tin gs

The Proposal requests that any exception or exclusion conditions apphed to the ability

of shareowners to call special meeting also be applied to management and/or the board

However New York law provides the Companys board with unrestricted power to call special

meeting which cam ot be altered by the Company Therefore the Proposal is excludable

pursuant to Rule 14a-8i2 because as supported by the New York Law Opinion

implementation of the Proposal would cause the Company to violate app lie lestate law

ilL The Proposal May Be Excluded under Rule i4a..8X6 Because the Cou.pany Lacks

the Power or Authority to Implement the ProposaL

Pursuant to Rule 14a-8i6 coinpan yfliay cx ciuie proposal if the conipany would

lack the power or authority to implement the proposal The Company lacks the power and

authority to implement the Proposal and the Proposal can be excluded under Rule 14a-8i6
both because the Proposal is so vagte and ij definite Company would be wable

to determii.e what action should see Internati anal Busines Machines Corj avail

Jan 14 1992 applying predecessor Rule 14a-8cX6 and the Proposal seeks action

contrary to state law see Schering-Plough Corp avail Mar 272008 Bank ofAmerica

Corp avail Feb 26 2008 Boeing Co avail Feb 192008 PGE Corp avaiL

Feb 2520 08 cincurring with the exulusion fa proposal under both Rule 14a-8i2 and

Rule 14a-8i6.

As discussed in Section above the Proposal is vague and indefinite because it is

internally inconsiste and requests that the Companys board take The impossible actions of both
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adopting by-law provision containing an exclusion conditin and not including any

exclusion conditions in such by-law provision Accordingly for substantially the same reasons

that the Proposal may be excluded under Rule 14a-8iX3 as impennissibly vague and indefinite

it is also excludable under Rule 14a-8i6 as beyond the Companys power to implement

As discussedI in Section II above the Proposals imj lementation would violate the

NYBCL Specifically New York law provides the Compays board with unrestticted power to

call special meeting which cannot by.Coany Accon ngt3. for substantially

the same reasons that the Proposal may be excluded under Rule 14a-81X2 as violating state law

it is also excludable under Rule I4a-8i6 as beyond the Companys power to implement

CONCLUSION

Based upon the foregoing analysis we respectf.illy request that the Sta concur thaI .11

will take no action if the Company excludes the Proposal from its 2009 Proxy Materials We
would be happy to provide you with any additional information and answer any questions that

you may have regarding this subject

If wç can be o.f any flu her sistance in this matter please do nct hesitat to call me at

202 955-8671 or Joseph Saab of the Companys Legal Depa eat at 901 419-4331

Sincerely

Ronald Mueller

ROM/cal

Enclosures

cc Joseph Sa.b international PaperCompany

John Chevedden

William Steiner

10057791 6_3iOC
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William Steiner

FISMA 0MB Memorandum M-07-1

Mr John Farad

Chairman

International Paper Company IP
6400 Poplar Ave

Memphis TN 38197

Rule 14a-8 Proposal

Dear Mr Faraci

This Rule 14a-8 proposal is respectfully submitted in support of the long-tent performance of

our company This proposal is for the next annual shareholder meeting Rule 14a-8

requirements are intended to be met including the continuous ownership of the required stock

value until after the data of the respective shareholder meeting and the preseniatiun of this

proposal at the annual meeting This submitted fonna with the shareholder-supplied emphasis

is intended to be used for definitive proxy publication This is the proxy for John Chevedden

and/or his designee to act on my behalf regarding this Rule 14a-8 proposal for the forthcoming

shareholder meeting befor during and after the forthcoming shareholder meeting Please direct

alL future comLrnun catons to John CheveddeMA 0MB Memorandum M-O7-6

.FSMA 0MB Memorandum MO716
to facilitate prompt communications and in order that it will be vesifiable that eonmwnicaLions

have been sent

Your consideration and the consideration of the Board of Directors is appreciated
in support of

the long-term performance of our company Please acknowledge receipt of this proposal

promptly by email

Sincerely

William Steiner Date

cc Maura Smith CM
Corporate Secretary

PH 901-419-7000

Fax 901-419-4539

Fax901214-1234
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WRule i4a-8 Proposal5Nuvembar $4008J

3Special SbareownerM1tInga

RESOLVED Shareowners asic nut boau4 to take the steps necessary to amend oubylaws s4
each appropriate governing document to give holders Of 10% ofoutstanding common stock

or the lowest percentage allowed by jaw above 10% the power to Sit
special

thareowner

mecings This includes that such bylaw and/or charter text will.notlhave any exceptbua

exclusion conditions to the lest extent permitjed by gg law only tcæareownem

but not to management aral/or the bowL

Statement of William Steiner

Special meetings all wners to vote onimportent such anelecting new directots

that can arise hetween atnuai meetings0 Ifâ reowners adt special meetIng

management may iyecoina intufated jtSj buit wnemnhouId have

the ability to call.a special meeting when matter ii fficiently important tornerit prompt

consideration

Ficlólity and Vanguard Supported sharcholderrlght to call special mcctin Governance

ratings services including The Cotporate tthrary and Governance Metrics lfltcfliatiflI took

icciaL meeting rights into considctation en assigning company flfflfl

This FP1topic support at the f$j companies based on 2008 yes and

no votes
Occidental Petroleum OX 66% emil Ross

FirstEnergy Cow FE 67% Chris Rossi

Marathon OilMRO 69% 1flck Rossi

The merits of this Special Shareowner Mae proposal should also be considered in the

context of the need for further improvements in our companys corporate governance and in

Individual director pertbimaa In 2008 the following govornance and perforrnancc issues were

identified

The Corporate Jibraxy wwwtcorporatriilny.cumn an udependent investment researe It

finn rated our com Iiigh.Concrs irs.oxecuive pay $15 mnillion.for JobnFaraci

Our directors still lied all nuihon grftmtonsttonprogramIndependerlce concern

Ourdirectors also served onseiren bards rated by The Library

JtPaci United Tedmologies UTiX
Donald vfdHenry CocIa
Alberto Weisser BungeLimited DO
Stecoy Mobley Wbhnjtcm Trust WI1
Sarnir Gibara WT Offshote SVU
Jolm Thrner Peabody Energy STU
John Turner Sb ASH

Steven Wht desi ated as Problem Director by Library due to

his Involvement with US Airways and its bankruptcy

MarthaFinnSroolcsreceived 26% in.witbhold votes and John Towztsendscehred

withheld votes

Six diitct Wf designated tAccelerated Vesting directors by The Corpotate Lity
due to their spee4ing up stock option vesting to avoid recognizing the related cost

John Fared

.DonaldMŁflenry

Samir Olbara

John Turner
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Martha Pinn flrooks

William Walter

We had no sh Iholder right to

Cumulative voting

Act by written corsent

Call special meeting
An Independent C.rman

Lead..Dircctoc

The above concerns shows there is need foe improvement Pleaseencourage our board to

respond positivey to this proposh

Special Share nerMeetings

Yes en

Notes

Wilham Steiner FSMA 0MB Memorandum M.07.16 spoflao4this prposai

The above format is requested for publication without reedifing matting ordlim inaiTon of

text including beginning and concluding text unless
prior agreement is reached It is

respectfully requested that this prposal be proofread before it is published in the definitive

proxy to ensure that tlmtcgnty ot the submitted format is replicated in the proxy materials

Please advise if there is any typographical question

Please .note that the title ofthejwoposal ispifargumentin favor of the roos In the

interest of clarity and to avoid confusion the title of this ami each other ballot item is requested ti

be consistent throughout all the pro materials

The cow pany susted Saign proposal by above based on the

chronological orderin which proposals are sulxnf tIed The requested designation of3 or

higher nunber aliowsfbr tatfficatioa of auditors to be it.2

This proposal is believed to conform with Staff tegal 1ulletm No 14B CiiSeptember 15
2004 incjuding

Accordingly going forward we believe that it would not be appropriate for companies to

exclude supporting statement language and/or an entire proposal inteliance on nile 4a-SiX3 in

the following cixcwnstances

the company objccts to factual assertiou bei..ame thr arc not supported

the company objects to factual assertions that while not materially false or misleading may
be orcountered

the to factual asSe .0fls because those assertions may be bneipretedby

shareholders in manner that is unfavorable to the company its directors or its Officers

andior

the company objects to statements because they represent the opinion ofthe shareholder

proponent or rcfctcnced sourcc but the steteznenti are nut identified specifically as such

Scealso Sun lctosystiema lncJiiJy 21200$

Stock will be held until after the annual meeting and the proposal wit be presented at the annual

meeting Please aclmowledge this proposal promptly by email.
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CIIIEF COUNSEL- GOVERNANCE 6400 POPLAR AVENUE

MEMPHIS TN 3819

901-4194331

601-214-1234

November 182008

VIA ELECT ONIC MAIL OVE.NIGBT COURJE
JOhn cbevedden

FISMA 0MB Memorandum MO716

Dear Mr Cheveddcn

am writing on fofintematiom Paper Company the Conipwy in tea to

Mr William Sterners letter dated October 2008 wInch the Company received by fax on

November 62008 that contained proposal entitled Special Shareowner Meetings The

gt fl the proposal is submitted ibe consideration at th Companys 2009

Annual Meeting ofStockholders and identifies you as Mr Steiners proxy and requests all

Imnure rrespandcnceto you.at.the above address and ernaL

j44 the securities Exchatge Act ol 1934 as amed pnvides that Mr
Sterner must submit sufficient proof that he has continuously held at least 2000 in market

value or 1% ofthe Companys common stock for at least one year of date the proposal

was submitted to the Company To date we have not received such proofof ownership

To remedy this defect Mr Steiner must submit sufficient proofof Ins ownership As

explained in Staff Legal 3fledn No l4.suciCt proof may .jgfi of

written sgfrom.the reconhid of yow sb. usually abroker.or

verdng that at the time the proposal was submitted you continuously held the

sharesiraeastoneyear

if you have filed Schedule 131 Schedule 130 Pam Pomt4 or Form or

amendments to those documents or updated forms reflecting your ownership of the

shares as ofor before the date on which the one-year eligibility period begins copy

of the schedule and/or form amid any subsequent amendments ftporting change in

your ownership level and your written Statoeni that you continuously .ht ii the

rCqUiie number of sar. for the oneyearp.od
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The rules aitbe Securities and Exehange COflUoi ontufre that your to this

letter be transmitted no later than 14 days from the date you receive tins letter Please address

any rcspons to me at the adklress orfesireiie.numberprvided above For your reference

please find enelosOd copy of Rule 14a-

If you haiy questkons with respect to the foregoing please contact me at 901 4i9

4331

Sincerely

cc Wililar Steiner via Certified Miii Retui Receipt Requested

FISMA 0MB Memorandum MO7-16

Enclosure



FISMA 0MB Memorandum MO716
To

Joseph Saab

11/26/2008 09 22 joseph saal@Ipaper co
cc

Subject

Rule 14a-8 Broker Letter IP SPM

Mr Saab
Attached is the broker letter requested Please advise within one business

day whether there is any further rule l4a-8 requirement

Sincerely
John Chevedden

See attached file CCE00001.pdf



Date JaJ -OO

DISCOUNT BROKERS

As introducjng broker for the account of Wi /b6 SLfrf
account number Id with National Financial Services Corp

as custodian DJF Discount Brokers hereby certifies that as oftl date of this certification

54.n ha efiW owlrof it2O
shares of InkaoMI /4a.c bavina held at least two thousand dollars

.__ .___._ .__-__ _t___

bUtt riiiJ pun Ivh

yepnor to the date thepmposal was submlued to the company

Ptesldent

DIP Discount Brokers

1981 Marcus Avenue Suite C114 Lake Success NY 11042

5I6328-26OO 800695-EASY www.djldts.com Fax 516328-2323

Sincerely

POaWP Fax Note i-i1pi4
Cti

oJOpt
IIc0

Fhcne 0MB Memorandum 71
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1050 Conneaicut AvCnue NW Washington D.C 20036-5306

2O2 955-8500

www.gibsonduna.com

imueiietgibsonduflnc0rn

January 16 2009

Direct Dial C1iet No

202 955-86.71 42186-0.134

Fax No
202 5309569

International Paper Conipay

6400 Poplar Ave

MeJflphiS TN 381.97

Re Shareowner Proposal ofJohn Ceveden Ste fner

Ladies and Gentlórnen

We have acted as coumel to International Paper Company aNew York ption the

Company in connection with its response to shareowner proposal the Proposal

submitted by John Chevedden the Proponent purportedly utder the name of%.illiain Steiner

as his nominal proponent for consideration the Companys 2009 Annual Meeting of

Shareowners In connection therewith you have requested our opinion as to whether the

Proposal if plemented woul. cause the Company to violate New York law

with the opinions expressed below we have amined copies ofthe

fóllowg documents which the Company has supplied us or we obtained from publicly

available records

Res tated Cettificate oth00rpclFration of International Paper Company filed

May 122008

2. By-Laws ofititemational Paper Company as amended through tay 122008 and

the Proposal

For purposes of rendering our opinions set ibith herein

we have assumed that the Company would take only those actions specifIcally called

ibrby the language of the Proposal as set forth der the caption interpretation of

the Proposal below

Los ANGELES NEW YORK WASHINGTON DC SAN ERANCISCO A1 ALTO LONDON

PARiS MUNICH BRUSSELS DUSAL SINGAPORE ORANGE COUNTY .4ILJ5Y CITY DALLAS .flENVER
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we have assumed the authenticity of the documents provided to us the conformity

with authentic originals of all documents provided to us as copies or forms the

genuineness of all signatures and the legal capacity of natural persons and that the

foregoing documents in the forms provided to us for our review have not been and

will not be altered or amended in any respect material to our opinions as expressed

herein and

we have not reviewed any documents of or applicable to the Company other than the

documents listed above arid we have assumed that there exists no provision of any

such other document that is inconsistent with or would otherwise alter our opinion as

expressed herein

Interpretation of the Proposal

The Proposal requests that the Companys board of direc .tors take the steps necessary to

amend our bylaws an each appropriate governing docume to give holders of 10% of our

outstanding common stock or the lowest percentage allowed by law above 10% the pow er to

call special shareowner meetings It continues by stating that such bylaw and/or charter text

will not have any exception or exclusion conditions to the tiniest extent permitted by state law

that apply only to sbareowners but not to mn ement and/or the board

The Proposal would require Itha any exception or exclusion condition applied

shareowners in the by-law and/or charter text also be applied to management and/or the board

Because the first sentence of the Proposal imposes 10% stock ownership condition on the

ability to call special meeting the Proposal would require that the same condition be applied to

the Companys board

Discussion

New York law grants tO the board of directors of crpoi on the power to call special

meetings of the shareowners Bus Corp Law 602c 2008 This provision neither

qualifies this power nor contemplates any means to limit or restrict this power Specifically the

statute states that meetings of the shareholders may be called by the board and by such

person or persons as may be so authorized by the certificate of incorporation or the by-laws id

The language of this provision in yjJof with the power to cail.a special

meeting.but does not provide for.any means to chc crIbe that power ü..a corporation1s by
laws or certificate of orporation

Implementing the Proposal would cause the Compan to violate New York law be ause

it would place restrictions on the ability of the Companys board of directors to call special

meeting which is fundamental power expressly granted by Section 602c of the New York

Business Corporation Law

Section 602c of the New York usiness Corporation Law provides that the board of

directors of corporation shall have the power to call special meeting That same provision

provides for the certificate of incorp oration or by-laws to graitadiuitional person the abilIty to

call special meetings but does not provide for the certificate of incorporation or by-laws to limit

or modify the boards power to call special meeting 1.40 other provision .0 the New York
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Business Corporation Law authorizes any limitation or modification to the. boards power to call

special meeting For example Section 602d authorizes the by-laws to establish re.onable

procedures for the ling ami conduct of titeeti of shareholders irciuding but not limited to

specitrng who may call and who may conduct the meeting However this provision is

expressly qualified such that the by-law procedures cannot abrogate any provision otherwise

required by this chapter Likewise Section 402o provides that certificate of

incorporation may set ibrth any provision not istentwi.th this chapter orany other statute

of this state relating to the rights or powers of its directors and Sections 202al and

601b provide that the by-laws may contain any provision relating to the rights or powers of

corporations directors subject to and provided that such by-law provision is not inconsistent

with thischapter or any other statute of this state Thus any hun tin certi cate of

.incoq oration or by4aw on the dsability to call special meeting woUld contr verie the

unlimited power to call special meeting granted to the board by Section 602c The inviolate

nature of boards power is well-established under New York law with the Court of Appeals of

New York having long recognized that the pO rsofthe board of directors are in very

important sense original and undelega ted The stockholders do no confer nor can they revoke

those powers Hoyt Thompsons.Exr 19 N.Y 207217. 1859 Likewise the Court of

Appeals has recognized that boards must be in position to exer iso statUtorily gralited powers

stating that All powers directly conferred by statute or imphedly granted of necessity must be

exercised by the directors Mansonv Curtis 22.3 N.Y. 313322 19.1.8.

The fact that under Section 602c the boards fundamental wer to call special

meetings of shareoc ers cat ot be altered or limited whereas shareovi era ability to eall

special meetings is conditioned on and subject to the tenus of any specific authorization set forth

in corporations certificate of incorporation or by-laws is consistent with other provisions of

the New York Business Corporation Law As basic principal New York law provides that the

business of corporation shall be managed under the direction of its .514 of directors

Bus Corp Law 701 2008 Under the New York Business Corporations Law the board has

exclusive authority to initiate certain significant actions that are conditioned upon and subject to

subsequent shareowner approvaL For example to effect certain niergers or certain ainendmenti

to corporations certifIcate of incorporation the board must first approve such action and then

submit the action tc shareowiers for appro .val NY Bus Corp. Law 803 903 2008. Iii

exercising its fiduciary dutiOs in this respect aboard may detennine that its fiduciary duties

require the board to call special meeting to present the matter to shareowners for considers tion

Alpert 28 Williams St Corp 63 2d 557 1984 addressing issues surrounding

special meeting called by board of directors to approve merger as required by Section 903

see also NBT Bancoru Inc Fleet/Norstar Fin 3rouu Jnc 553 24864867 App Div

1990 discussing the impact of the boards fiduciary duties on the timing of special

shareholders meeting Those duties do .not disappear in those tines when di .tors.rnayfail to

satisfy particular stock ownership threshold Accordingly the power to call special meeting

is fundamental one that cannot be constrained without placing the ability to fulfill boards

fiduciary duties in jeopardy

Implementation of the Proposal would purport to limit and condition the power to

call special meeting on the directors ownership of 10% of the Companys outstanding

common stock In seeking to apply the same requirements to the board of directors as the

shareowners to call special mee ting the Proposal places restriction on ftmdaneutal power
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vested in the board of directors by New York law As result implementtion ofthe Proposal

would violate New York law1

Cóntlusion

Based upon the foregoing and subject the assumptions exceptions qualifications and

limitations set forth herein we are of the opinion that implementation of the Proposal would

cause tie Copyto violate New York law

The undersigned is pmviding these legal opinions as member in good stan dirg admitted

to practice before courts in the State of New York the state in which the Company is

incorporated We render no opixtion herein to matters involving tbe.iaws of any jurisdiction

other than the State ofNew York and this opinion is limited to the effect of the current state of

the.1awS of the State of New YOrk the United States of Axneaica The opinicus expressed above

are solely for your benefit in connection with the matters addressed herein We understand that

you may furnish copy of this letter to the Secunties and Exchange Commission and the

Proponent in connection with the matters addressed.hercin and we consent to your doing O.

Except tated in this paragraph this opinion letter is not to be used forany other purpose or

circulated quoted or otherwise referred to without in each case our pennission

Very truly youm

Ronald Mueller

ROM/cal

t0057791L2.DOC

The xeference in the Proposal to the fullest extent pc itted by state law does not affect

this conclusion On its face such language addresses the extent to winch the requested

bylaw and/or charter text will not have any exception or exclusion conditions there

will be no exception or exciusin conditions not required by state law However as set

forth herein there is no extent to which an exception and exclusion condition included in the

Proposal ls permitted by state law to apply to New York Co porations board.


