
Ernest DeLaney Ill

Moore Van Allen PLLC

Suite 4700

100 North Tryon Street

Charlotte NC 28202-4003

Re Lowes Companies Inc

Dear Mr DeLaney

/LD

UNITED STATES

SECURITIES AND EXCHANGE COMMISSION

WASHINGTON D.C 20549-3010

This is in regard to your letter dated March 2009 concerning the shareholder

proposal submitted by the Educational Foundation of America for inclusion in Lowes

proxy materials for its upcoming annual meeting of security holders Your letter indicates

that the proponent has withdrawn the proposal and that Lowes therefore withdraws its

January 20 2009 request for no-action letter from the Division Because the matter is

now moot we will have no further comment

cc Amy Galland

Research Director

Corporation Social Responsibility Program

As You Sow Foundation

311 California St Suite 510

San Francisco CA 94104

Sincerely

Gregory Belliston

Special Counsel

DIVISION OF
CORPORATION FINANC

March 2009
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MooreVanAUen

March 2009
Moore Van Allen PLLC
Attorneys at Law

Suite 4700

U.S Securities and Exchange Commission ioo North Tryon Street

Charlotte NC 28202.4003
Division of Corporatton Fmance

Office ofthe Chief Counsel 704 331 1000

tAA 12 704331 1158
ztreet 1N.

www.mvalaw.com
Washington D.C 20549

Re Lowes Companies Inc

Withdrawal of No Action Letter Request Regarding the Shareholder Proposal Relating to

Labeling Compact Fluoreseent Light CFL Bulbs

Ladies and Gentlemen

In letter dated January 20 2009 we on behalf of our client Lowes Companies Inc the Company
requested that the Division of Corporation Finance not recommend any enforcement action to the Securities

and Exchange Commission if the Company excluded from its proxy materials for its 2009 annual

shareholders meeting shareholder proposal submitted by the As You Sow Foundation on behalf of the

Educational Foundation of America the Proponenfrelating to the labeling of CFL bulbs the Proposal
For your reference copy of the January 20 2009 no-action request is attached hereto as Exhibit

On March 2009 thç Company received letter of the same date from the Proponent informing the

Company that the Proponent is.withdiawing the PrOposal copy of the Proponents letter is attached hereto

as Exhibit In reliance on the Proponents letter we hereby withdraw the January 20 2009 no-action

request relating to the Proposal

Please feel free to call me at 704331-3519 or my colleague Dumont Clarke at 704 331-1051 if you have

any questions or comments

Very truly yours

Moore Van Allen PLLC

jt4 Si

Ernest DeLaney III

Enclosures

Research Triangle NC
CHAR1U1O9829vI

Charleston SC
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January 202009 Moore Van Allen PLLC
Attorneys at Law

Suite 4700

U.S Securities and Exchange Commission 100 North Tryon Street

Charlotte NC 28202-4003
Division of Corporation Finance

Office of the Chief Counsel 704331 1000

P.1 El .T 704331 1169LW UCWL J4..U
www.mvalaw.com

Washington D.C 20549

Re Lowes Companies Inc

Exclusion of Shareholder Proposal Relating to Labeling CFL COmpact Fluorescent Light
Bulbs

Dear Ladies and Gentlemen

Lowes Companies Inc the Company hereby requests that the staff of the Division of Corporation

Finance advise the Company that it will not recommend ally enforcement action to the Securities and

Exchange Commission the Commission if the Company excludes the shareholder proposal described

below the Proposal from its proxy materials for its upcoming annual shareholders meeting The Proposal

was submitted to the Company by the As You Sow Foundation on behalf of the EducatiOnal Foundation of

America the Proponent As described more fullybelow the Proposal is excludable pursuant to

Rule 14a-8i3 because the Proposal is so vague indefinite and misleading that neither the

shareholders nor the Company would be able to determine with reasonable certainty what action or

measures the resolution requires and

Rule 14a-8i7 because the Proposal relates to ordinary business matters

copy Of this letter has been provided to the Proponent and emalled to shareholderproposalssec.gov in

compliance with the instructions found on the Commissions website and in lieu of our providing six

additional copies of this letter pursuant to Rule 14a-8jX2

The Proposal

The Proposal calls for the adoption by the Coinpanys.shareholders of the following resolution

Resolved Shareholders request the company to adopt policy of labeling its CFL
product to disclose the precise amount of mercury contained in each fluOrescent and

mercury-containing lamp and to provide information on special procedures for safe

clean-up recommended by EPA if lamps break during normal service or handling

copy of the complete Proposal is attached hereto as Exhibit

Research Tnangle NC
CILA1U\1102339v6 CharlestonSC
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Discussion

Rule 14a-8 generally requires an issuer to include in its proxy materials proposals submitted by shareholders

that meet prescribed eligibility requirements and procedures Rule 14a-8 also provides that an issuer may
exclude shareholder proposals that fail to comply with applicable eligibility and procedural requirements or

that fall within one or more of the thirteen substantive reasons for exclusion set forth in Rule 14a-8i

Rule 14a-8i3 permits an issuer to exclude shareholder proposal if the proposal is contrary to any of the

Commissions proxy rules including Rule 14a-9 which prohibits materially false or misleading statements in

proxy soliciting materials The Commissions staff has consistently interpreted Rule 14a-8iX3 to cover

proposals that are vague and mdefimte and therefore potentially misleading The Commissions staff

reaffirmed this position Staff Legal BulletmNo 14B issued on September 152004

The Proposal requests that the Company adopt policy of labeling its CFL products disclose certaul

information specified iti the Proposal The Proposal is vague and indefinite and therefore potentially

misleading because it is unclear based on the text of the Proposal which CFL products the Proponent intended

to include wider the Proposal

Rule 14a-8iX7 permits an issuer to excitide shareholder proposal if it relates to the companys ordinary

business operations Decisions regarding the content of companys product labels and packaging fall into

the category of ordinary course matters The Proposal is excludable under Role 14a-81X7 because it

requests that the Company disclose on its packaging the precise amount of mercury contained in each CFL

lamp and clean-up information for broken CFL bulbs

Background

The Company currently offers various brands of CFL products made by number of different manufacturers

however the Company itself does not manufacture any CFL products The Bright Effects-branded CFL

products specifically referenced by the Proponent in the Proposals supporting statement are manufactured by

several manufacturers with whom the Company has contracted to make the products under the licensed

Bright Effects trademark

The Proposal Is excludable because it is so vague lndeflule and misleading that the Companys
shareholders would not be able to determine with reasonable certainty what they are being asked to

approve

Rule 14a-8iX3 permits exclusion of shareholder proposal if the proposal as contrary to any of the

Commissionsproxy rules including Rule 14a-9 which prohibits materially false or misleading statements

proxy soliciting materials proposal is vague and indefinite when neither the shareholders voting on the

proposal nor the company in nnplementang the proposal if adopted would be able to determine with any

reasonable certainty exactly what actions or measures the proposal requires Philadelphia Electric Co

July 30 1992 The Commissions staff has also agreed not to recommend any enforcement action when
shareholder proposal is excluded because the shareholders will not understand what they are being asked to

consider from the text of the proposal Kohls Corporauon Mareh 13 2001 In the Staff Legal Bulletin

No 14B issued on September 15 2004 the Commissions staff confirmed that reliance on Rule 14a-Si3

CHAR1\1 102339v6
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to exclude or modi1v statement may be appropriate where the resolution contained in the proposal is so

inherently vague or indefinite that neither the stockholders voting on the proposal nor the company in

unpiementing the proposal if adopted would be able to determine with any reasonable certainty exactly

what actions or measures the proposal requires

The Proposal specifically requests that the Company adopt policy of labeling its CFL products to disclose

the precise amount of mercury contained each fluorescent and mercuiy-containmg lamp and to provide

information on special procedures for safe clean-up recommended by EPA if lamps break during normal

service or handling emphasis added As previously noted the Company sells vanous brands of CFL

products made by number of different manufacturers Accordingly the phrase tts CFL products is vague

and indefinite and therefore potentially misleading in that its meaning is open to multiple and diffenng

interpretations Specifically it is unclear whether the Proponent intended for this language to apply broadly

to all CFL products sold by the Company in its retail stores or more narrowly to only CFL products sold by

the Company under the Bright Effects-branded linc of products Thus the Company believes that the

Proposal is vague and indefinite because neither shareholders voting on the Proposal nor the Company

implementing the Proposal if adopted would be able to determine with any reasonable certainty what actions

should be taken to implement the Proposal

The Commissions staff has concurred with tins analysis and recognized that where as here proposal is

subject to varying interpretations such That any action ultimately taken by the upon

implementation the proposal could be significantly different from the actions envisioned by shareholders

voting on the proposal the proposal is excludable under Rule 14a-8iX3 See Fuqua Industries Inc March

12 1991 See also Philadelphia Electric Co July 30 1992 proposal asking certain shareholders to refet

plan to the board that will in some measure equate with the gratuities bestowed on Management Directors

and other employees found excludable as vague and indefinite because the language could have been

interpreted in numerous ways

For the foregoing reasons the Compaxiy believes the Proposal is vague and indefinite and therefore

potentially misleading in violation of Rule 14a-9 thus warranting exclusion of the
Proposal under Rule 14a

8i3

The Proposal is excludable because it deals with matters relatIng to the Companys ordinary business

operations namely the content of the Companys product labels and packaging

Under Rule 14a-81X7 proposal dealing with matter relatnig to the companys ordinary business

operations may be excluded from the companys proxy materials According to Release No 34-40018 May
21 1998 the 1q98 Release accompanying the 199 amendments to Rnlc 14a-8 the underlying pohey of

the ordinary business exclusion is to confine the resolution of ordinary business problems to manageitient

and the board of directors since it is impracticable for shareholders to decide how to solve such problems at

an annual meetmg

The Conunission indicated in the 1998 Release that the two central considerations in applying the ordinary

business operations exclusion are the subject matter of the proposal and whether the
proposal seeks to micro

manage the Company The Commission considers ertatn tasks to be so fundamental to managemelits

ability to run company on day-to-day basis that they could not as practical matte be subject to direct
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shareholder oversight Id In addition proposal seeks to micro-manage operations when it probes too

deeply mto matters of complex nature upon which shareholders as group would not be in position to

make an informed judgment id Such micro-management may occur where proposal seeks to impose

specific methods for implementing complex policies Id

In seeking to dictate the level of detail of information included on the packaging for the Companys CFL

products and the manner of communicating information to consumers the Proposal implicates both of the

above-described policy considerations of the ordinary business exclusion First decisions regarding the

appropriate labeling and packaging of the Companys proprietary products involve exactly the type of day-to

day operational oversight of companys business the ordinary business exclusion in Rule 14a-8i7 was

meant to address The Company is the worlds second-largest home iniprovemcnt retailer selling tens of

thousands of different products to over 14 million customers wetk at more than 1600 stores located

throughout the Umtcd States and in Catiada Decisions conccrnmg the type and amount of information to

provide in packaging on the Companys products are inherently based on complex legal business scientific

cultural internal and external considerations that are outside the knowledge and expertise of shareholders

The ability to make such decisions is fundamental to managements ability to control the day-to-day

operations of the Company and as such is not appropriately transferred to the Companys shareholders

Furthermore this function is delegated to the Companys management by the laws of the State of North

Carolina the Companys state of incorporation and is not appropriately delegated to or micro-managed by
the Companys shareholders See Section 55-8-01 of the North Carolina Business Corporation Act All
corporate powcrs shall be exercised by or under the authority of and the business and affairs of the

corporation managed by or under the direction of its board of directors

The Proposal also seeks to micro-manage the Company by requesting that the Company disclose on its

packaging the precise amount of mercury contained in each lamp rather than an average or range and

special procedures for safe elean-up recommended by EPA for broken lamps The packaging for the Bright

Effects-branded products already prominently discloses that the lamps contain mercury and that the

consumer should manage the product accordance with disposal laws The product packaging also contains

web site address www lamprecycle org and toll-free number where consumers can obtain information

about the disposal recycling and clean-up of broken fluorescent lamps copy of the packaging for the

Bright Effects-branded products is attached hereto as Exhibit In addition the lamps themselves are

marked with an Hg symbol enclosed circle as notification that they contain mercury Decisions on the

type and amount of information to include on product labels and packaging and the best means of

communicating such information to consumers require
the careful and thoughtful consideration of numerous

factors including applicable product labeling laws and regulations consumer preferences language bairiers

and market conditions The Companys management not shareholders is in the best position to determine

that products the Company sells arc labeled appropriately because shareholders are not privy to nor do they

have the time or expertise to evaluate the numerous factors that must be considered

For instance the Companys decision to provide information on safe clean-up and disposal of CFL products

through web site disclosure and toll-free number rather than on its packaging is based on number of

The website sponsored by the Lamp Section of the National Electrical Manulcturers Association NEMA is one

stop on-line source for compact fluorescent lamp recycling information nationwide The website contains link with

information on handling broken fluorescent lamps as well as list of recyclers state environmental authorities contact

numbers and documents related to bulb management

ciMR1\i339v6
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important consideratio identified by management Specifically providing such disclosure on web site and

an mfonnation hotline rather than on its packaging allows the Company to provide consumers with more

detailed and comprehensive information about mercury its risks and its safe handling and disposal

provide updated information quickly and as necessary to give the consumer the most up-to-date mforination

available in provide access to the nifognation even when the packaging has been thrown away or separated

from the lamp and iv reduce the amount of packaging content accompanying products thereby nunnnizmg

the environmental unpact of its packaging The Proposal does not reflect any consideration by the Proponent

of any of these important factors identified by the Companys management Accordingly this example

illustrates the importance of decisions concerning the content of pmduct labels and packagmg being made by

companys management who have the experience and expertise required
to evaluate all relevant factors that

must be considered

On number of occasions the Commissions staff has agreed with this analysis and taken the position that

managements decisions regarding the selection and labeling of products are part of companys ordinary

business operations
and thus may be excluded under Rule 14a-8i7 For example in HJ Heinz Company

lune 14 1991 the Conunissions staff concurred that shareholder proposal requestmg that the company

refrain from labeling products with characters signs or symbols çf any specific race religion or culture dealt

with matter of ordinary business operations and therefore could be excluded from Heinzs proxy materials

pursuant to the predecessor to Rule 14a8i7 In issuing its decision the Commissions staff expressly

noted the companys position that managements decisions concerning the companys product names and

labels relate to the conduct of ordinary business operations See also The Coca Cola Company January 22

2007 proposal requesting that the company stop caffeinatmg products root beer that were previously

caffeine free and print the word caffeine in 1/4 inch type below the brand name on all cans and bottles of

Coke beverages found excludable under Rule 14a-8iX7 as relating to the companys ordinary business

operations McDonald Corporation March 1990 proposal to require the introduction of vegetarian

entthe found excludable as relatmg to the companys ordinary business operations and Walt Disney

Productions November 19 1984 proposal to cease production of feature films under certain label and to

withdraw particular film from distribution market excludable as relating to the companys ordinary business

operations

The Commissions staff has also consistently recognized that proposals requesting reports on the safety of

particular products are excludable as relating to companys ordinary business operations For instance

Family Dollar Stores inc November 2007 the Commissions staff concurred that the company could

exclude proposal requesting that the board publish report evaluating the companys policies and

procedures for systematically mnnmizmg customers exposure to toxic substances and hazardous components

its marketed products under Rule 14a-8i7 as relating to the companys ordinary business operations

the sale of particular products See also Wal-Mart Stores Inc March 11 2008 proposal requesting

the board publish report on the companys policies on nanomatenal product safety The Home Depot Inc

January 25 2008 proposal requesting the board publish report on the companys policies on product

safety Waigreen Co October 13 2006 proposal requesting the board publish report characterizing the

extent to winch the companys private label casnietics and personal care product lines contain carcinogens

mutagens reproductive toxicants and chemicals that affect the endocrine system and -describing options for

using safer alternatives and Wal-Mart Stores inc March 24 2006 proposal requesting the board publish

report evaluating company policies and procedures for systematically minimizmg customers exposure to

toxic substances in products Likewise the Proposal involves request to provide information relating to the
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safety of the Companys products In this instance the Proponent would have the Company provide the

specific information about product safety to customers on the packaging for the product instead of in

published report But that should not change the Commissions staffs position
that such proposals are

excludable as relating to companys ordinary business operations

The Company is aware that the Commissions staff has previously denied no-action requests for shareholder

proposals aslcmg companies to label products with certain information relating to purported health or saIty

concerns See Rxxon Mobil Corp March 12 2007 proposal requesting the company provide

information at the pump regarding the carbon dioxide emissions generated by the fuel sold PepsICo Inc

March 2007 proposal requesting the board adopt policy to identify and label all food products

manufactured or sold by the company under its brand names or private labels that may contain genetically

engineered ingredients The Kroger Co April 12 2002 same and Reynolds Tobacco Holdings Inc

March 2002 proposal requesting the company include additional information in the packaging of its

tobacco products

The Company believes that these decisions are clearly distinguishable from the Proposal First each of these

no action letter requests involved situations where the issue was whether or not to disclose any product

information as opposed to making no disclosure at all In the present case the Company already discloses

the product nfonnation that is at the heart of the Proposal and the only issue is that the Proposal in the terms

of the 1998 Release seeks to impose specific methods for presenting this product content and safety

information to consumers As previously discussed decisions relating to the content of product labels and

packaging and the best means of commiuucatmg the information to consumers require the careful

consideration of number of factors regarding product packaging design and informational updates issues

which management is in the best position to evaluate Second and most important in each of the no-action

letters in which the Coninussions staff did not concur with the exclusion of the proposal consumers

exposure to the toxic or harmful substances at issue carbon dioxide emissions from fuel genetically

engineered ingredients in food and carcinogens in cigarettes was inevitable by virtue of the consumers use

of the product In this case however no mercury is released when bulbs are intact or in use and exposure is

possible only when bulb has been broken Furthermore the Company already provides on the product

pacicaging means for its customers to access current and detailed mformation about clean-up procedures for

limiting possible exposure to mercury

Finally the Proposal may be excluded as ordinary business under Rule 14a-8i7 because it relates to the

Companys compliance with applicable law While there are no national requirements number of states

have enacted product labeling laws with varying requirements on labeling mercury-added products

Specifically Connecticut Maine Maryland New York Vermont and Washington have enacted regulation

requmng manufacturers or their representatives to include notice on the packaging of mercury-added lamps

indicating that the product contains mercury The packaging for the Bnght Effectsg-branded products

complies with such state regulatory requirements However disclosure other than that required by law that

places an undue emphasis on the presence of mercury in the Companys CFL products could very well place

those products at competitive disadvantage Accordingly decisions about whether or not to pursue such an

action is clearly an Issue best left to management as matter mvolvin ordinary business operations

The Conumssions staff has repeatedly recognized companys compliance with laws and regulations as

matter of ordinary business and proposals relating to companys legal compliance program as infringing on
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managements core function of overseeing business practices As result the Commissions staff has

consistently allowed exclusion of such proposals from companys proxy materials See The AES

Corporation January 2007 proposal seeking creation of board oversight committee to monitor

compliance with applicable laws rules and regulations of federal state and local governments

ConocoPhillips February 23 2006 proposal requestmg board report on the policies and procedures adopted

to reduce or eliminate the recurrence of certain violations and mvestigations Sprint Nextel Corporation

February 15 2006 proposal requesting the board prepare report evaluating the companys compliance

with federal proxy rules Monsanto Corp November 2005 proposal seeking establishment of board

oversight committee for compliance with code of ethics and apphcable federaJ state and local rules and

regulations and Associates First Capital Corporation February 23 1999 proposal requesting the board

monitor and report on legal compliance of lending practices
Tn each of the foregoing matters the

Comnussions staft concurred with the omission of the proposal on the basis that it rolated to the companys

ordinary business operations the conduct of legal compliance program Accordingly the Proposal

which would reqinre the Company to include disclosure above and beyond that required by law for product

packaging deals with the day-to-day business operations of the Company as it relates to legal and regulatory

compliance

The Company recognizes
that the Conmussions- staff has found in some situations that proposals dealing

with ordinary business matters are nevertheless not excludable if they focus on sufficiently sigmficant social

policy issues- because the proposals would transcend the day-to day business matters and raise policy

issues so sigmficant That it would be appropriate for shareholder vote Release 34-40018 However the

Commissions staff has allowed the exclusion qf shareholder proposal that incidentally raises public

policy issue when the substance of the proposal relates to companys day-to-day business operations See

Family Dollar Stores Inc November 2007 Waigreen Co October 13 2006 Ford Motor

Company March 2004 proposal recommending the board publish annually report regarding global

warming which would include detailed information on tenipAtures atmosphenc gases sun effect carbon

dioxide production carbon dioxide absorption and costs and benefits at degrees
of heating or cooling

Sinniarly the Proposal is excludable because it is so clearly focused on the Companys ordinary business

activities despite the Proponents efforts to tie the decision about ordinary business operations in this

instance product packaging content incidentally to larger policy issue The focus of the Proposal on

ordinary business operations is evidenced by the recitals and the supporting statement in which the Proponent

makes repeated references to the type
of information that should be disclosed on packaging The Proponent

even goes so far as to assert in the supporting statement that providing mercury content information on the

package will give Lowes Bright Effects brand products potential competitive advantage over its

competition Clearly this assertion intrudes on the role of management which unlike the shareholders has

the available data expeneiice
and informed judgment to decide whether that debatable conclusion about the

competitiveness
of the products it sells is correct

Based on these reasons the Company believes the Proposal is excludable pursuant to Rule 14a-81X7 as

relating to the Companys ordinary business activities namely decisions regarding the content of product

labels
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Conclusion

The Proposal should be excluded pursuant to Rule 4a-8i3 because it is vague and indefinite and

therefore potentially misleading in violation of Rule 4a-9 and pursuant to Rule 4a-8iX7 as dealing with

matters relating to the Companys ordinary business operations namely the content of product labels and

packaging We respectfully request your confirmation that the Division of Corporation Finance will not

recommend any enforcement action to the Commission if the Proposal is omitted from the Companys proxy

stàtórnent for the reasons stated above

Please feel free to call me at 704 331-3519 or my colleague Dumont Clarke at 704 331-1051 if you have

any questions or comments

Very truly yours

Moore Van Allen PLLC

Ernest DeLaney ifi

Enclosures

CLA.R1\1 102339v6
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S1 eaiiromia St Suite 510

San Francisco CA 94104

415-391-3212

415-391-3245

\ww.asyousôw.org

Gaither Keener Jr
Lowes Company Inc

1000 Lowes Boulevard

Mooresville North Carolina 28117

March 2009

DearMr Keener

On behalf of the Educational Foundation of America shareholder of Lowes Company
stock write to withdraw the shareholder proposal that we submitted to you on 12

December 2008

In this proposal we urged Lowes to adopt policy of labeling its CFL packaging to

identify the precise amount of mercury in the CFL product and provide information

on clean-up procedures recommended bythe EPA if lamp breaks during normal

service or handling

Since submitting our proposal we have reached an agreement with Lowes Company to

engage in dialogues with senior management in charge of lighting environmental health

and safety and appropriate counsel on both of these issues and will be moving forward

with dialogues in good faith and therefore withdraw the proposal in its entirety

Sincerely

Amy Galland
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January 20 2009 Moore Van Allen PLLC

Attorneys at Law

Suite 4700

U.S Securities and Exchange Commission 100 North Tryon Street

Charlotte NC 28202-4003

Division of Corporation Fmance

Office of the Chief Counsel 704331 1000

704331 1159

100 Street N.E www.mvalaw.com

Washington D.C 20549

Re Lowes Companies Inc

Exclusion of Shareholder Proposal Relating to Labeling CFL Compact Fluorescent Light

Bulbs

Dear Ladies and Gentlemen

Lowes Companies Inc the Company hereby requests that the staff of the Division of Corporation

Finance advise the Company that it will not recommend any enforcement action to the Securities and

Exchange Commission the Commission if the Company excludes the shareholder proposal described

below the Proposal from its proxy materials for its upcoming annual shareholders meeting The Proposal

was submitted to the Company by the As You Sow Foundation on behalf of the Educational Foundation of

America the Proponent As described more fully below the Proposal is excludable pursuant to

Rule 14a-8i3 because the Proposal is so vague indefinite and misleading that neither the

shareholders nor the Company would be able to detennine with reasonable certainty what action or

measures the resolution requires and

Rule 14a-8i7 because the Proposal relates to ordinary business matters

copy of this letter has been provided to the Proponent and emailed to shareholderproposals@sec.gov in

compliance with the instructions found on the Commissions website and in lieu of our providing six

additional copies of this letter pursuant to Rule 14a-8j2

The Proposal

The Proposal calls for the adoption by the Companys shareholders of the following resolution

Resolved Shareholders request the company to adopt policy of labeling its CFL

products to disclose the precise amount of mercury contained in each fluorescent and

mercury-containing lamp and to provide information on special procedures for safe

clean-up recommended by EPA if lamps break during normal service or handling

copy of the complete Proposal is attached hereto as Exhibit

Research Triangle NC
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Discussion

Rule 14a-8 generally requires an issuer to include in its proxy materials proposals submitted by shareholders

that meet prescribed eligibility requirements and procedures Rule 14a-8 also provides that an issuer may
exclude shareholder proposals that fail to comply with applicable eligibility and procedural requirements or

that fall within one or more of the thirteen substantive reasons for exclusion set forth in Rule 14a-8i

Rule 14a-8i3 permits an issuer to exclude shareholder proposal if the proposal is contrary to any of the

Commissions proxy rules including Rule 14a-9 which prohibits materially false or misleading statements in

proxy soliciting materials The Commissions staff has consistently interpreted Rule 14a-8i3 to cover

proposals that are vague and indefinite and therefore potentially misleading The Commissions staff

reaffirmed this position in Staff Legal Bulletin No 14B issued on September 15 2004

The Proposal requests that the Company adopt policy of labeling its CFL products to disclose certain

information specified in the Proposal The Proposal is vague and indefinite and therefore potentially

misleading because it is unclear based on the text of the Proposal which CFL products the Proponent intended

to include under the Proposal

Rule 14a-8i7 permits an issuer to exclude shareholder proposal if it relates to the companys ordinary

business operations Decisions regarding the content of companys product labels and packaging fall into

the category of ordinary course matters The Proposal is excludable under Rule 14a-8i7 because it

requests that the Company disclose on its packaging the precise amount of mercury contained in each CFL

lamp and clean-up information for broken CFL bulbs

Background

The Company currently offers various brands of CFL products made by number of different manufacturers

however the Company itself does not manufacture any CFL products The Bright Effects-branded CFL

products specifically referenced by the Proponent in the Proposals supporting statement are manufactured by

several manufacturers with whom the Company has contracted to make the products under the licensed

Bright Effects trademark

The Proposal is excludable because it is so vague indefmite and misleading that the Companys
shareholders would not be able to determine with reasonable certainty what they are being asked to

approve

Rule l4a-8i3 permits exclusion of shareholder proposal if the proposal is contrary to any of the

Commissions proxy rules including Rule 14a-9 which prohibits materially false or misleading statements in

proxy soliciting materials proposal is vague and indefinite when neither the shareholders voting on the

proposal nor the company in implementing the proposal if adopted would be able to determine with any

reasonable certainty exactly what actions or measures the proposal requires Philadelphia Electric Co

July 30 1992 The Commissions staff has also agreed not to recommend any enforcement action when

shareholder proposal is excluded because the shareholders will not understand what they are being asked to

consider from the text of the proposal Kohls Corporation March 13 2001 In the Staff Legal Bulletin

No 4B issued on September 15 2004 the Commissions staff confirmed that reliance on Rule 14a-8i3
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to exclude or modif statement may be appropriate where. .the resolution contained in the proposal is so

inherently vague or indefmite that neither the stockholders voting on the proposal nor the company in

implementing the proposal if adopted would be able to determine with any reasonable certainty exactly

what actions or measures the proposal requires...

The Proposal specifically requests that the Company adopt policy of labeling its CFL products to disclose

the precise amount of mercury contained in each fluorescent and mercury-containing lamp and to provide

information on special procedures for safe clean-up recommended by EPA if lamps break during normal

service or handling emphasis added As previously noted the Company sells various brands of CFL

products made by number of different manufacturers Accordingly the phrase its CFL products is vague

and indefinite and therefore potentially misleading in that its meaning is open to multiple and differing

interpretations Specifically it is unclear whether the Proponent intended for this language to apply broadly

to all CFL products sold by the Company in its retail stores or more narrowly to only CFL products sold by

the Company under the Bright Effects-branded line of products Thus the Company believes that the

Proposal is vague and indefinite because neither shareholders voting on the Proposal nor the Company in

implementing the Proposal if adopted would be able to determine with any reasonable certainty what actions

should be taken to implement the Proposal

The Commissions staff has concurred with this analysis and recognized that where as here proposal is

subject to varying interpretations such that any action ultimately taken by the upon

implementation the proposal could be significantly different from the actions envisioned by shareholders

voting on the proposal the proposal is excludable under Rule 14a-8i3 See Fuqua Industries Inc March

12 1991 See also Philadelphia Electric Co July 30 1992 proposal asking certain shareholders to refer

plan to the board that will in some measure equate with the gratuities bestowed on Management Directors

and other employees found excludable as vague and indefinite because the language could have been

interpreted in numerous ways

For the foregoing reasons the Company believes the Proposal is vague and indefinite and therefore

potentially misleading in violation of Rule 14a-9 thus warranting exclusion of the Proposal under Rule 14a-

8i3

The Proposal is excludable because It deals with matters relating to the Companys ordinary business

operations namely the content of the Companys product labels and packaging

Under Rule 14a-8i7 proposal dealing with matter relating to the companys ordinary business

operations may be excluded from the companys proxy materials According to Release No 34-40018 May
21 1998 the 1998 Release accompanying the 1998 amendments to Rule 4a-8 the underlying policy of

the ordinary business exclusion is to confme the resolution of ordinary business problems to management

and the board of directors since it is impracticable for shareholders to decide how to solve such problems at

an annual meeting

The Commission indicated in the 1998 Release that the two central considerations in applying the ordinary

business operations exclusion are the subject matter of the proposal and whether the proposal seeks to micro-

manage the Company The Commission considers certain tasks to be so fundamental to managements

ability to run company on day-to-day basis that they could not as practical matter be subject to direct
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shareholder oversight Id In addition proposal seeks to micro-manage operations when it probes too

deeply into matters of complex nature upon which shareholders as group would not be in position to

make an informed judgment Id Such micro-management may occur where proposal seeks to impose

specific .. methods for implementing complex policies Id

In seeking to dictate the level of detail of information included on the packaging for the Companys CFL

products and the manner of communicating information to consumers the Proposal implicates both of the

above-described policy considerations of the ordinary business exclusion First decisions regarding the

appropriate labeling and packaging of the Companys proprietary products
involve exactly the type of day-to

day operational oversight of companys business the ordinary business exclusion in Rule 4a-8i7 was

meant to address The Company is the worlds second-largest home improvement retailer selling tens of

thousands of different products to over 14 million customers week at more than 1600 stores located

throughout the United States and in Canada Decisions concerning the type and amount of information to

provide in packaging on the Companys products are inherently based on complex legal business scientific

cultural internal and external considerations that are outside the knowledge and expertise of shareholders

The ability to make such decisions is fundamental to managements ability to control the day-to-day

operations of the Company and as such is not appropriately transferred to the Companys shareholders

Furthermore this function is delegated to the Companys management by the laws of the State of North

CarOlina the Companys state of incorporation and is not appropriately delegated to or micro-managed by

the Companys shareholders See Section 55-8-0 of the North Carolina Business Corporation Act All

corporate powers shall be exercised by or under the authority of and the business and affairs of the

corporation managed by or under the direction of its board of directors ...

The Proposal also seeks to micro-manage the Company by requesting that the Company disclose on its

packaging the precise amount of mercury contained in each lamp rather than an average or range and

special procedures for safe clean-up recommended by EPA for broken lamps The packaging for the Bright

Effects-branded products already prominently discloses that the lamps contain mercury and that the

consumer should manage the product in accordance with disposal laws The product packaging also contains

web site address www.lamprecycle.org and toll-free number where consumers can obtain information

about the disposal recycling and clean-up of broken fluorescent lamps copy of the packaging for the

Bright Effects-branded products is attached hereto as Exhibit In addition the lamps themselves are

marked with an Hg symbol enclosed in circle as notification that they contain mercury Decisions on the

type and amount of information to include on product labels and packaging and the best means of

communicating such information to consumers require the careful and thoughtful consideration of numerous

factors including applicable product labeling laws and regulations consumer preferences language barriers

and market conditions The Companys management not shareholders is in the best position to determine

that products the Company sells are labeled appropriately because shareholders are not privy to nor do they

have the time or expertise to evaluate the numerous factors that must be considered

For instance the Companys decision to provide information on safe clean-up and disposal of CFL products

through web site disclosure and toll-free number rather than on its packaging is based on number of

The website sponsored by the Lamp Section of the National Electrical Manufacturers Association NEMA is one-

stop on-line source for compact fluorescent lamp recycling information nationwide The website contains link with

information on handling broken fluorescent lamps as well as list of recyclers state environmental authorities contact

numbers and documents related to bulb management
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important considerations identified by management Specifically providing such disclosure on web site and

an information hotline rather than on its packaging allows the Company to provide consumers with more

detailed and comprehensive information about mercury its risks and its safe handling and disposal ii

provide updated information quickly and as necessary to give the consumer the most up-to-date information

available iii provide access to the information even when the packaging has been thrown away or separated

from the lamp and iv reduce the amount of packaging content accompanying products thereby minimizing

the environmental impact of its packaging The Proposal does not reflect any consideration by the Proponent

of any of these important factors identified by the Companys management Accordingly this example

illustrates the importance of decisions concerning the content of product labels and packaging being made by

companys management who have the experience and expertise required to evaluate all relevant factors that

must be considered

On number of occasions the Commissions staff has agreed with this analysis and taken the position that

managements decisions regarding the selection and labeling of products are part of companys ordinary

business operations and thus may be excluded under Rule 4a-8i7 For example in HJ Heinz Company

June 14 1991 the Commissions staff concurred that shareholder proposal requesting that the company
refrain from labeling products with characters signs or symbols of any specific race religion or culture dealt

with matter of ordinary business operations and therefore could be excluded from Heinzs proxy materials

pursuant to the predecessor to Rule 14a-8i7 In issuing its decision the Commissions staff expressly

noted the companys position that managements decisions concerning the companys product names and

labels relate to the conduct of ordinary business operations See also The Coca Cola Company January 22

2007 proposal requesting that the company stop caffeinating products i.e root beer that were previously

caffeine free and print the word caffeine in 1/4 inch type below the brand name on all cans and bottles of

Coke beverages found excludable under Rule 14a-8i7 as relating to the companys ordinary business

operations McDonalds Corporation March 1990 proposal to require the introduction of vegetarian

entrØe found excludable as relating to the companys ordinary business operations and Walt Disney

Productions November 19 1984 proposal to cease production of feature flhns under certain label and to

withdraw particular film from distribution market excludable as relating to the companys ordinary business

operations

The Commissions staff has also consistently recognized that proposals requesting reports on the safety of

particular products are excludable as relating to companys ordinary business operations For instance in

Family Dollar Stores Inc November 2007 the Commissions staff concurred that the company could

exclude proposal requesting that the board publish report evaluating the companys policies and

procedures for systematically minimizing customers exposure to toxic substances and hazardous components

in its marketed products under Rule 14a-8i7 as relating to the companys ordinary business operations

i.e the sale of particular products See also Wal-Mart Stores Inc March 11 2008 proposal requesting

the board publish report on the companys policies on nanomaterial product safety The Home Depot Inc

January 25 2008 proposal requesting the board publish report on the companys policies on product

safety Walgreen Co October 13 2006 proposal requesting the board publish report characterizing the

extent to which the companys private label cosmetics and personal care product lines contain carcinogens

mutagens reproductive toxicants and chemicals that affect the endocrine system and describing options for

using safer alternatives and Wa/-Mart Stores Inc March 24 2006 proposal requesting the board publish

report evaluating company policies and procedures for systematically minimizing customers exposure to

toxic substances in products Likewise the Proposal involves request to provide information relating to the
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safety of the Companys products In this instance the Proponent would have the Company provide the

specific information about product safety to customers on the packaging for the product instead of in

published report But that should not change the Commissions staffs position that such proposals are

excludable as relating to companys ordinary business operations

The Company is aware that the Commissions staff has previously denied no-action requests for shareholder

proposals asking companies to label products with certain information relating to purported health or safety

concerns See e.g Exxon Mobil Corp March 12 2007 proposal requesting the company provide

information at the pump regarding the carbon dioxide emissions generated by the fuel sold PepsiCo Inc

March 2007 proposal requesting the board adopt policy to identify and label all food products

manufactured or sold by the company under its brand names or private labels that may contain genetically

engineered ingredients The Kroger Co April 12 2002 same and RJ Reynolds Tobacco Holdings Inc

March 2002 proposal requesting the company include additional information in the packaging of its

tobacco products

The Company believes that these decisions are clearly distinguishable from the Proposal First each of these

no-action letter requests involved situations where the issue was whether or not to disclose any product

information as opposed to making no disclosure at all In the present case the Company already discloses

the product information that is at the heart of the Proposal and the only issue is that the Proposal in the terms

of the 1998 Release seeks to impose specific .. methods for presenting this product content and safety

information to consumers As previously discussed decisions relating to the content of product labels and

packaging and the best means of communicating the information to consumers require the careful

consideration of number of factors regarding product packaging design and informational updates issues

which management is in the best position to evaluate Second and most important in each of the no-action

letters in which the Commissions staff did not concur with the exclusion of the proposal consumers

exposure to the toxic or harmful substances at issue i.e carbon dioxide emissions from fuel genetically

engineered ingredients in food and carcinogens in cigarettes was inevitable by virtue of the consumers use

of the product In this case however no mercury is released when bulbs are intact or in use and exposure is

possible only when bulb has been broken Furthermore the Company already provides on the product

packaging means for its customers to access current and detailed information about clean-up procedures for

limiting possible exposure to mercury

Finally the Proposal may be excluded as ordinary business under Rule 4a-8i7 because it relates to the

Companys compliance with applicable law While there are no national requirements number of states

have enacted product labeling laws with varying requirements on labeling mercury-added products

Specifically Connecticut Maine Maryland New York Vermont and Washington have enacted regulation

requiring manufacturers or their representatives to include notice on the packaging of mercury-added lamps

indicating that the product contains mercury The packaging for the Bright Effects-branded products

complies with such state regulatory requirements However disclosure other than that required by law that

places an undue emphasis on the presence of mercury in the Companys CFL products could very well place

those products at competitive disadvantage Accordingly decisions about whether or not to pursue such an

action is clearly an issue best left to management as matter involving ordinary business operations

The Commissions staff has repeatedly recognized companys compliance with laws and regulations as

matter of ordinary business and proposals relating to companys legal compliance program as infringing on
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managements core function of overseeing business practices As result the Commissions staff has

consistently allowed exclusion of such proposals from companys proxy materials See e.g The AES

Corporation January 2007 proposal seeking creation of board oversight committee to monitor

compliance with applicable laws rules and regulations of federal state and local governments

ConocoPhillips February 23 2006 proposal requesting board report on the policies and procedures adopted

to reduce or eliminate the recurrence of certain violations and investigations Sprint Nextel Corporation

February 15 2006 proposal requesting the board
prepare report evaluating the companys compliance

with federal proxy rules Monsanto Corp November 2005 proposal seeking establishment of board

oversight committee for compliance with code of ethics and applicable federal state and local rules and

regulations and Associates First Capital Corporation February 23 1999 proposal rcquesting the board

monitor and report on legal compliance of lending practices In each of the foregoing matters the

Commissions staff concurred with the omission of the proposal on the basis that it related to the companys

ordinary business operations i.e the conduct of legal compliance program Accordingly the Proposal

which would require the Company to include disclosure above and beyond that required by law for product

packaging deals with the day-to-day business operations of the Company as it relates to legal and regulatory

compliance

The Company recognizes that the Commissions staff has found in some situations that proposals dealing

with ordinary business matters are nevertheless not excludable if they focus on sufficiently significant social

policy issues .. because the proposal would transcend the day-to-day business matters and raise policy

issues so significant that it would be appropriate for shareholder vote Release 34-40018 However the

Commissions staff has allowed the exclusion of shareholder proposal that incidentally raises public

policy issue when the substance of the proposal relates to companys day-to-day business operations See

e.g Family Dollar Stores Inc November 2007 Waigreen Co October 13 2006 Ford Motor

Company March 2004 proposal recommending the board publish annually report regarding global

warming which would include detailed information on temperatures atmospheric gases sun effect carbon

dioxide production carbon dioxide absorption and costs and benefits at degrees of heating or cooling

Similarly the Proposal is excludable because it is so clearly focused on the Companys ordinary business

activities despite the Proponents efforts to tie the decision about ordinary business operations in this

instance product packaging content incidentally to larger policy issue The focus of the Proposal on

ordinary business operations is evidenced by the recitals and the supporting statement in which the Proponent

makes repeated references to the type of information that should be disclosed on packaging The Proponent

even goes so far as to assert in the supporting statement that providing mercury content information on the

package will give Lowes Bright Effects brand products potential competitive advantage over its

competition Clearly this assertion intrudes on the role of management which unlike the shareholders has

the available data experience and informed judgment to decide whether that debatable conclusion about the

competitiveness of the products it sells is correct

Based on these reasons the Company believes the Proposal is excludable pursuant to Rule 4a-8i7 as

relating to the Companys ordinary business activities namely decisions regarding the content of product

labels
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Conclusion

The Proposal should be excluded pursuant to Rule 4a-8i3 because it is vague and indefinite and

therefore potentially misleading in violation of Rule 4a-9 and pursuant to Rule 4a-8i7 as dealing with

matters relating to the Companys ordinary business operations namely the content of product labels and

packaging We respectfi2lly request your confirmation that the Division of Corporation Finance will not

recommend any enforcement action to the Commission if the Proposal is omitted from the Companys proxy

statement for the reasons stated above

Please feel free to call me at 704 331-3519 or my colleague Dumont Clarke at 704 331-1051 if you have

any questions or comments

Very tmly yours

Moore Van Allen PLLC

Ernest DeLaney III

Enclosures
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Lowes Corporation

Whereas compact fluorescent lamps CFL manufactured for LOWeS are positive energy-saving products

that save up to 15% in enemy costs and lest far longer than incandescent bulbs However CFLs contain

mercury and therefore pose health risks to consumers when broken requiring appropriate package

labeling and risk disclosure

Ed Yandek chairman of the National Electilcal Manufacturers Association NEMA Lamp Section

Technical Committee has stated that it Is to the lighting industrys advantage to lImit the total mercury

content of CFLS and to work with all stakehoiders so that OFLasm managed In an environmentally

responsible maimer at OfldOf1tfe

Currentiechnology requires mercury for operation of fluorescent lamps but accidental exposure to

mercury in the bulbs through consumer breakage poses potential threats to envwonmentai health

Overexposure to mercury can result In respiratory failure affect kidney and brain functions and cause

long-term neurobehavioral problems in children whose mothers were exposed during pregnancy

htpF/wwoehhaCegollalr/toxiq.pontamlnantspdfJip/MercuipoedRP3.pdf

EPA has established level of safe exposure of mprcury In theair4t.300nanograme/oubio meter The

Centers for Disease Control consider minimal Isktb ha at 200nanógranialcublc meter Studies indicate

that broken CFL with 5mg of mercury can produce mercury vapor levels wall In excess of these levels

from 8000 to 150000nenagrams/cublc meter

httpllmpp.coleam.org/wp-content/uploadsI2008OB/flnai_sheddingJlght_aILpdf pp

Consumers need disclosure of the precise amount of mercury present in each Individual lamp not an

average or range In order to make Informed purchasing decisions based on environmental impact and

potential threat to human health Packaging should also Include information on clean-up procedures to be

followed by àonsumers when bulbs break as recomrnendid by Environmental Protection Agency EPA

Resolved Shareholders request the company to adopt policy Of labeling its CFL products to disclose

the precise amount of mercury contained In each fluorescent nd mercury-containing lamp and to

provide information on special procedures for safe clean-up recommended by EPA If lamps break during

normal service or handling

Supporting Statement Providing mercury content information On the package will give Lowes Bright

Effects brand products potential advantage over its competition It wilt provide valuable service to

consumers in situations where CFL breakage oouId pose health threats to family members or pets

Providing clean up information with each package allows consumers to be informed and ready to follow

proper procedures before accidents happen eliminating the need for urgent calls to local authoritfesafter

product breakage
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December 12 2008 5an Francisco CA 94104

415.391.3212

Gaithor Keener Jr 415.391.3245
Lowes Company Inc

1000 Lowes Boulevard www.ssyousow.org

Mooresvllle North CaroUna 28117

Dear Mr Keener

The As You Sow Foundation ss nonproflt organization whose mission is to promote corporate

responsibility We represent the Educational Foundation of America beneficial shareholder of Lowes

Corporation An authorization form from EducatiOnal Foundation of America to act on its behalf is

included with this letter

Educational Foundation of America has held Lowes stock continuously for over year and these shares

will be held through the date of the 2009 stockholders meeting

em hereby authorized to notify you that on behalf of Educational Foundation of Amenlc As You Sow Is

filing the enclOsed resolution so that it will be iriclude.d in the 2009 proxy statement under Rule 14 a8 of

the general rules and regulations of the Securities Exchange Act of 1934 and presented for consideration

and action by the stockholders at the next ennual meeting representative of the filers will attend the

stockholders meeting to move the resolution as required by the SEC Rules

The resolution requests that the Board of Directors publish report on policy options to reduce

consumer exposure arid Increase consumer awareness regarding mercury and any other toxins

contaIned In its private label Bright Effects brand products

It is our practice to seek dieloguewith companies to discuss the issues involved with the hope that the

resolution might not be necessary and we trust that dialogue of this sort is of IntCrestto you as welL

Sincerely

Amy Cohen

Research ect

Corporate Social Responsibility Program
As You Sow Foundation

Enclosures Authori1tIon letter resolution

Cc Educational Foundation of AmerIca

311 CalifornIa Street SuIte 510

100% PC PC
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The Educatiotjt1oundation of America

35btvc4iLene Wtpoti CzuixDoiO6880.3S04

2O322t4 227.0424

biae /d1nn

NdP EUfuv
JbmcW the1oir Hd Jn

DetiM Miey

Cuii Dee 122008 NysnTR
Conrad MacZeffon

Director

Corporate

AsSouow
311 Ciifonüa St Ste 510

San Ftancisco CA 94104

Dear Mr MadKerron

The Educational iowdtlon of iedcahiy authorzaa As You Scw to lle sharebokier

reaoluilon on our behalf at Lowes COL in regard to abeIing compact fluoresceritJihting

products to disclose the prese amount of mercury contined in thiomscenliaitd netctiry

containing lamps and to pvde 1nfotiôn on epectal procedures fbr safe clean-up in case of

brealcage

The foundation iS the beneficial owner of at least $2000of Lowes stock that It has ield

foi more than ode year We lcteüd to hold th remeutloned stock throug1i the dalc of

the conipanys swna1 meeting in 2009

We As You Sowfiuli authority to dn1 onourbehag with any and all fispects ofthe

albretrentioncd reholder reaolutio We understand the undations name may

appear on the cc porMion proxy statement as the filer of the aforementioned soin

Sincerely

David Godfty

Flnanciai bfrector
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STATE STREETE

December 17 2008

Gaither Keener Jr

Senior Vice President General Counsel Secretary and Chief Compliance OfficerLowes Company Inc

1000 Lowes Boulevard

Mooresvflje North Carolina 28117

RE Educational Foundation of America Proof of Stock Ownership

Dear Sir or Madam

This Jetteris to VerifY that the Educational Foundation of America Memorandum M-07-16has continuously hold minimum of 16800 shares of Lowes Cos Inc LOW for theperiod from 3I5/07t the present The shares are held in the Depository Trust Companyon behalf of State Street
Corporations which acts as custodian for the account The sharesof Lowes Cos Inc have always had value in excess of $2000 in this account

incerely

aniel Sac one

Client Service OtT .er

State Street Corporation
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