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Re: PG&E Corporation
Incoming letter dated January 9, 2009

Dear Ms Chang:

- This is in response to your letter dated January 9, 2009 concerning the shareholder
proposal submitted to PG&E by Simon Levine. We also have received letters on the
proponent’s behalf dated January 28, 2009 and February 11, 2009. Our response is
attached to the enclosed photocopy of your correspondence. By doing this, we avoid
having to recite or summarize the facts set forth in the correspondence. Copies of all of

the correspondence also will be provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder

proposals

Sincerely,

Heather L. Maples
Senior Special Counsel

Enclosures

cc:  John Chevedden

*** FISMA & OMB Memorandum M-07-16 ***



March 5, 2009

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  PG&E Corporation
Incoming letter dated January 9, 2009

The proposal requests that the board take the steps necessary to adopt a bylaw to
provide for an independent lead director and further provides that the “standard of
independence would be the standard set by the Council of Institutional Investors which is
simply an independent director is a person whose directorship constitutes his or her only
connection to the corporation and also include that the Lead Director have less than
12-years PG&E Corporation director tenure to enhance the Lead Director’s
independence.”

~ There appears to be some basis for your view that PG&E may exclude the
proposal under rule 14a-8(i)(3) as vague and indefinite. Accordingly, we will not
recommend enforcement action to the Commission if PG&E omits the proposal from its
proxy materials in reliance on rule 14a-8(i)(3). In reaching this position, we have not
found it necessary to address the alternative basis for omission upon which PG&E relies.

Sincerely,

Raymond Be
Special Counsel



_ DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporatien Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure. »

It is important to note that the staff’s and Commission’s no-action responses to -

Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obhgated
~ to include shareholder proposals in its proxy materials. Accordingly a discretionary

determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have against
the company in court, should the management omit the proposal from the company S proxy
material. 4



JOHN CHEVEDDEN
*** FISMA & OMB Memorandum M-07-16 ** R FISMA & OMB Memorandum M-07-16 ***

February 11, 2009

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

# 2 PG&E Corporation (PCG)
Ruje 14a-8 Proposal by Simon Levine
Independent Lead Director

Ladies and Gentlemen:

This further responds to the January 9, 2009 no action request regarding this rule 14a-8 proposal
~with the following text (emphasis added):

’ Independent Lead Director '
Resolved, Shareholders request that our Board take the steps necessary to adopt a
bylaw to require that our company have an independent lead director whenever
possible with clearly delineated duties, elected by and from the independent board
members, to be expected to serve for more than one continuous year, unless our
company at that time has an independent board chairman. The standard of
independence would be the standard set by the Council of Institutional Invéstors
which is simply an independent director is a person whose directorship
constitutes his or her only connection to the corporation and also include that the
Lead Director have less than 12-years PG&E Corporation director tenure to
enhance the Lead Director’s independence.

The clearly delineated duties at a minimum would include:
* Presiding at all meetings of the board at which the chairman is not present,
including
executive sessions of the independent directors.
+ Serving as liaison between the chairman and the independent directors.
» Approving information sent to the board.
*» Approving meeting agendas for the board.
* Approving meeting schedules to assure that there is sufficient tlme for discussion
of all agenda items.
+» Having the authority to call meetings of the independent directors.
* Being available for consultatlon and direct communication, if requested by major

shareholders

Statement of Simon Levine
A key purpose of the Independent Lead Director is to protect shareholders' interests by .
providing independent oversight of management, including our CEO. An Independent
Lead Director with clearly delineated duties can promote greater management
accountability to shareholders and lead to a more objective evaluation of our CEO.



In the alternative that the independence definition is found lacking this is to respectfully request
that permission be granted for the deletion of the following 12-words in the above text as
illustrated in the following strike-out: '

The standard of independence would be >
institutional-investoro-whioh-is-simply an independent director is a person whose
directorship constitutes his or her only connection to the corporation and also
include that the Lead Director have less than 12-years PG&E Corporation director
tenure to enhance the Lead Director's independence.

And thus to state: C
The standard of independence would be an independent director is a person

whose directorship constitutes his or her only connection to the corporation and
also include that the Lead Director have less than 12-years PG&E Corporation .
director tenure to enhance the Lead Director’s independence.

Division of Corporation Finance: Staff Legal Bulletin No. 14 permits shareholders to revise their
proposals in certain circumstances (emphasis added):

5. When do our responses afford shareholders an opportunity fo revise their proposals
and supporting statements?

We may, under limited circumstances, permit shareholders to revise their
proposals and supporting statements. The following table provides examples of the
rule 14a-8 bases under which we typically allow revisions, as well as the types of

permissibie changes: . :

Rule 14a-8(i)(3) If the proposal contains specific statements that may be materially
false or misleading or irrelevant to the subject matter of the proposal, we may permit
the shareholder to revise or delete these statements. Also, if the proposal or supporting
statement contains vague terms, we may, in rare circumstances, permit the shareholder
to clarify these terms.

The above strikeout words are irrelevant to the rule 14a-8 proposal to the extent that the proposal
is complete without the words.

Staff Legal Bulletin No. 14B (CF) states: “We have had, however, a long-standing practice of
issuing no-action responses that permit shareholders to make revisions that are minor in nature

2. Our approach to rule 14a-8(i)(3) no-action requests

As we noted in SLB No. 14, there is no provision in rule 14a-8 that allows a shareholder
to revise his or her proposal and supporting statement. We have had, however, a long-
standing practice of issuing no-action responses that permit shareholders to make
revisions that are minor in nature and do not alter the substance of the proposal. We
adopted this practice to deal with proposals that comply generally with the substantive -
requirements of rule 14a-8, but contain some minor defects that could be corrected ,
easily. Our intent to limit this practice to minor defects was evidenced by our statement



in SLB No. 14 that we may find it appropriate for companies to exclude the entire
proposal, supporting statement, or both as materially false or misleading if a proposal or
supporting statement would require detailed and extensive editing in order to bring it
into compliance with the proxy rules.

The deletion of 12-words is simple and “minor in nature.” |
For these reasons it is requested that permission be graunted to delete 12-words from the above
rule 14a-8 proposal if the independence definition is found lacking.

For these reasons and the January 28, 2009 reasons it is requested that the staff find that this
resolution cannot be omitted from the company proxy. It is also respectfully requested that the
shareholder have the last opportunity to submit material in support of including this proposal —
since the company had the first opportunity.

Sincerely,

ohn Chevedden

cc:
Simon Levine

Linda Y.H. Cheng  <Corporate.Secretary@pge-corp.com>



JOHN CHEVEDDEN
7" FISMA & OMB Memorandum M-07-15 o : *++ FISMA & OMB Memorandum M-07-16 ***

January 28, 2009

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

# 1 PG&E Corporation (PCG)
Rule 142-8 Proposal by Simon Levine
Independent Lead Director

. Ladies and Gentlemen:

This responds to the January 9, 2009 no action request regarding this rule 14a-8 proposal with
the following text (emphasis added): _ '

- Independent Lead Director

Resolved, Shareholders request that our Board take the steps necessary to adopt a
bylaw to require that our company have an independent lead director whenever
possible with clearly delineated duties, elected by and from the independent board -
members, to be expected to serve for more than one continuous year, unless our
company at that time has an independent board chairman. The standard of
independence would be the standard set by the Council of Institutional Investors which
is simply an independent director is a person whose directorship constitutes his or her
only connection to the corporation and also include that the Lead Director have less
than 12-years PG&E Corporation director tenure to enhance the Lead Directors
independence. )

The clearly delineated duties at a minimum would include:
* Presiding at all meetings of the board at which the chairman is not present,
including '
executive sessions of the independent directors.
* Serving as liaison between the chairman and the independent directors.
* Approving information sent to the board. o
» Approving meeting agendas for the board.
* Approving meeting schedules to assure that there is sufficient time for discussion -
of all agenda items. ' -
* Having the authority to call meetings of the independent directors.
* Being available for consultation and direct communication, if requested by major
shareholders. :

Statement of Simon Levine
A key purpose of the Independent Lead Director is to protect shareholders' interests by
providing independent oversight of management, including our CEO. An Independent
Lead Director with clearly delineated duties can promote greater management
“accountability to shareholders and lead to a more objective evaluation of our CEO.



Regarding the company (i)(10) objection, Bristol-Myers Squibb Co. (Recon.) (March 9, 2006)
stated, “We note that there is a substantive distinction between a proposal that seeks a policy and
a proposal that seeks a bylaw or charter amendment.” This is the Staff Reply Letter with
emphasis added: '

[STAFF REPLY LETTER]
March 9, 2006

Amy L. Goodman

Gibson, Dunn & Crutcher LLP
1050 Connecticut Avenue, N.W.
Washington, DC 20036-5306

Re: Bristol-Myers Squibb Co. Incoming letter dated March 1, 2006

Dear Ms. Goodman:

This is in. response fo your letter dated March 1, 2006 conceming the shareholder
proposal submitted to Bristol-Myers by Charles Miller. We also have received a letter on
the proponent's behalf dated March 6, 2006. On January 27, 2006, we issued our
response expressing our informal view that Bristol-Myers could not exclude the proposal
from its proxy materials for its upcoming annual meeting. You have asked us to .
reconsider our position. :

The Division grants the reconsideration request, as there now seems to be some basis
for your view that Bristol-Myers may exclude the proposal under rule 14a-8(i)(10). We
note that there is a substantive distinction between a proposal that seeks a policy
and a proposal that seeks a bylaw or charter amendment. In this regard, however,
we further note that the action contemplated by the subject proposal is qualified by the
phrase "if practicable” and that the company has otherwise substantially implemented
the proposal. Accordingly, we will not recommend enforcement action to the
Commission if Bristol-Myers omits the proposal from its proxy materials in reliance on
rule 14a-8(i}(10).

Sincerely,
Isl -

Martin P. Dunn
Acting Director

cc: John Chevedden
*** EISMA & OMB Memorandum M-07-16 ***

Since the company has not adopted an independent lead director bylaw it has not implemented
this proposal.



Additional responses to this no action request will be forwarded.

Sincerely,

ﬁohn Chevedden

ce:
Simon Levine

Linda Y.H. Cheng  <Corporate.Secretary@pge-corp.com>
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W PGAE Corporation.

us. Securities and Exchange Commission
January 9, 2009
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1, BACKGROUND

A, The Proposal

PG&E Carmrahan recawed the ?roposa on November 30, 2008. A copy of tha Pmposai and
refated corresmﬁdame related to the Proposal is attached to this letter as Exhibit A. Th
Proposal re uests the fa!tawmg

.»chamm The stanﬁard afmdependence waalé be zhesméard set by'the Cmmcxl af In@muzz nal -
- TInvestors which is smxply an independent director is a person whose directorship constitutes. his

or her only'connection to the corporation and also include that the Lead Director have less than
12-years PG&E Corporation director tenure to enhance the Lead Director’s independence.

Thie cleaﬂy delineated duties at a minimum would include:

&  Presiding at all mest the board at which the chairman is not present, mchz&mg
executive sessions-of i
Serviﬁg a‘s ﬁai‘sﬁn bjet.

S S R )
1t

i ﬁg
§
£

agenda items.
Having the authority to call meetings of the mdependent directors.

e Being available for consultation and direct communication; if requested by major
shareholders. ‘

Th stipporting statenent highligt the Proponent’s belief that purpose fc:r havmg an
dent lead dxraciar isto g%wﬁagmdependent oversight sf _m nagement, mciaﬁmg ihs

B. The 2008 'Rassf ﬁ::ispusas

The proposal issimilar to-a proposal that the Proponent submitted to PG&E Corporation last
“year as a representative of Mr. Chris Rossi, who was a shareholder authorized to submit a
proposal under Rule 14a-8 (tha “Rossi Proposal”). The Rossi Propasai is set forth below.”




& PG&E ﬂamamﬁm

U8, Securmes and Exchange Gamissmn
~ January 9, 2009
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The clearly delincated duties at a minimum would include:

3 f'reszdmg at all meetings of the board at which the chairman is not presefzg including
executive sessions of the independent directors.

Serving as liaison between the chairman and the independent directors.

Ap roving mfmmatzon sent to the board.

Apgmvmg meet ;g‘ agendas for tiw beaxd,

LR

- sharcholders. | | |
As discussed further in section I1.A of this letter, the Staff agreed that PG&E Gorporation could
exclude the Rossi Proposal pursuant to Rule 14a-8(i){3) because the proposal was
impermissibly vague and indefinite.®

C. Comparison of the Proposal and the Rossi ?mms*ai

 As comp
e the proposed independence standard (see highhgf;’sed iaﬁguaga in the “Resolved”

nt of the Proposal, below):

j_indégendence e

‘P@&E Corporation believes that this additiona language does not pa*ov;ds enough detail to.cure f'g .
the vagueness of the independence standard, and does not rectify the types of defrcsemes that

yus fied omission of the Rossi Proposal.

proxy matemls,

arad 1o the Rossi Proposal, this year's Proposal contains additional 'iaﬂguage to ftzrthe; - ; |




 Proposal attermpts to address the defic

M0\ PG&E Corporation.

U.S. Securities and Exchange Commission
January 9, 2008
Page4

|l REASONS FOR EXCLUSION

A. The Proposal Does Not Describe the Standard of Independence Required,
and Can Be Omitted Pursuant to Rule 14a-8(i)(3) Because It Is

Impermissibly Vague.
PG&E Corporati
if PGRE 1
they were b

definition differs
ﬁsredtars

 Under Rulg 14&*8({)(3), 8 campaﬁy may exciude all or portions of & pmpﬁsai if the pr@pﬁsai or
‘supporting statement is contrary to any of the Commission's proxy rules. By extension, this
‘includes proposals that are impermissibly vague and indefinite. In this- regard, the Staff has
“indicated that proposals may be excluded if the proposal is so vague and indefinite that it would
f‘%m difticait for shareholders to know what they-are voting on. See, e.g, Woodward Govemor
- Gompany (ava: Nov. 286, 2008) (pmpasa! requesting a policy for "compensation” for the i
ecutives in the upper management (that being plant managy board members)" based on

g hareholder approval for all compensation for Senior Executives and Board members not |
‘-te exceed morethan 25 times the average wage of hourly working employees"} Proctor &

Gamble Co. (avall. Oct. 25; 2002} (proposal requesting that board create-a fund that would Li

_ de lawyers, clerical help, witness protection and records protection for victims of retaliation,
intimidation and troubles becausa they are stockholders of publicly owned companies).

Tiw 3taff has previously concurred that Rule 14a-8(i}(3) was gmuncis for a company to omita
proposal very similar to the one at issue in this No-Action Letter raque&t In The Boeing ,
Gawaratim the Staff agreed that a proposal requesting an :nde ndent hairman of the board
Wi 'mﬁarmlsﬁibiy vague and mﬁeﬁnﬁe because it fa ed to d ) , s the

o the 2{3@3 Ceunc 1 of tn&tttutioﬁaf Investors definition, shall sewe as chairman of the Beard of
Directors”).

Similarly, last year the Staff agreed that PG&E Corporation had greuﬁda to omit the Rossi
Proposal for an “independent fead director,” in-which “independence” was defined by
referencing the definition of “independence” established by the Council of Institutional invastars
{(Cll). PG&E Corporation (avail: March 7, 2008). While the Proposal contains a slightly more -
~ detailed definition of “independence” than was found in the Rossi Proposal, the additional :
language does not sufficiently clarify the appl _cab!e independence standard. It appears thatthe
1cies in the Rossi Proposal by incorporating, among
other things, the substance of the following general statement from the Cli éefmstm saf .
indepen ,en 5

1S updated April 11, 2008):

k. growth); General Electric Company (avall. Feb. 5, 20083) (proposal requesting board N
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“Stated most simply, an independent director is 4 person whose directorship constitutes his ot her
only connection to the corporation.”

- However, this general reference to “connections” between a director and a corporation still does
not provide enough cietatl for shareholders to understand the * mdependance standard” ihat they
are votingon.

Further, the Pro

| "G&é mislead shareholde ca (1) sets forth the
ClI's general principle that an independent direct aa no connec&:ans o tha it ¢
incorporates the Cli's detailed numerical thresholds for assessing director indeper
(These Cll standards (as updated April 11, 2008) are Included as Exhibit B.) Sharehc
reading the Proposal may believe that they are voting only for the general _ﬁrmo;ple = which is
subject to individual interpretation - without understanding that they actually are voting on hard
numeric standards, which may produce results that differ from shareholder expectations.

scome confused regarding whether the following scenarios
dependence:

: eﬁtcef of F’G}&ﬁ Carparaﬁer} Linder the first part Gf the Cll éependanca standaré
referenced in the Proposal, shareholders could have difficulty determining whether this
relationship constituted a “connection” with PG&E Corporation that compromised the.
director's independence. However, under the more detailed Cli mdependence
thresholds that also-are referenced — but are ot desctibed in full - in the Proposal, itis
Clear that this relationship would not compromise the director's independence, so long

as the value of the engagement was below $50,000,

s%andard refarenead in ths ?mposa shamﬁa!ders ceuid %}awe ci:ff ulty d&tarmmmg
whether this relationship constituted a “connection” with the corpotation that
compromised the director’s independence. However, under the more detailed Cil
independence thresholds that also are referenced ~ but are not described in full - inthe
Proposal, it is clear that this relationship-would compromise the director’s independence.

Not only would shareholders be unable to be able to determine how to apply Cli's general
standard that directors are not independent if they have “connections” with the company, but
ibecause sharehe!ﬁers ai&a ﬁo nct knew the cther deta;is fagardang the Ci mdapendenee

' ;ncorrect camiusxoﬂ regardxng what typas of reiakozxshfps cau Id camprom;se a dar‘ectcr s

mdependence underthe ;aroposed defsmtxens in the i'«’rcpbsai
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understanding what they are voting on. Accordingly, we believe iha Proposal is impermissibly
vague and indefinite and may be excluded pursuant to'Rule 14a-8(i)(3). Such action would be:
consistent with Staff positions in prior No-Action &eﬁem

et ﬁﬁ 1e se ; s iny

: .spec:ﬁed in PG&E Corporation’s Cﬁ?«& e ( Wa glor= elines, which &f@ aéeypt
~ amended by the ﬁaard@f Directors. Based on those facts, PG&E Corporation believes &hat the
Proposal is already substantially impl lemented, and therefore can be omztte{i pursuant w Rais

14a-8(1)(10).

-3 i#a@{;}(i@) permits an issuer fo omit a Rule 142-8 ;zmpcsai if the company has already
antially implemented ttie proposal.’ The purpose of Rule 14a-8(1}(10) is "to avoid the

| possibility of shareholders ha&ang 1o conside
....... s No. 34-12598: {regardmg predas&ssor rlefoRule

"?%{f}{“’ G}} {Ju y 7 1976) To be me::sst, iﬁa proposal need riot be implemented in full or
precisely as presented. Rule 14a-8(1)(10) does ot require exact correspondence: between the
actions sought by a shareholder proponent and the issuer's actions in order for the
‘sharehalder's proposal to be excluded. SEC Release 34- 20091 {Aag 16 %st) {discussing
Haie 14a-8(c)(3), the predecessor to Rule 14a-8(1)(3)).

PGAE Corporation’s Corporate Govemance Guidelines set forth the duties of the independent
lead director, and provid 'timcieﬁmt;m “independence” applicable in this instance.”

rporation Gafp@!&ia Governance Guidelines is aiiaeheé as ExhibitC.
oposal’s reqaast& ragardmg the position o W@?@ﬁﬁm .5

?  % ?reazdmg at ai! m@ﬁﬁﬂg& cf the ﬁaarﬁ at T
1 which zﬁe chasman is not present,

? Uniika m Propo ,_I‘s vague definition of “independence,” the defi rition in PGRE
Corporate Governiance Guidelines provides congrete thresholds th
nt types of relationships.

¥ metters which have already been favorably acted
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Gxﬁéeﬁnes | '

| Section 15
Seciscm 15

A;:’s‘;ammng meeﬁr;g achedﬁies to Wﬂ Section 15
that there is sufficient time for discussion

of all agenda items. I o
Lo Having the authority to call meetings of the '3ecﬁcn 15
independent directors. »

| & Being available for consultation and direct | S¢
communication; if requested by majar
sharshc} der

ﬁ lected by and from iadepanéent dir rwtors
Serve for more than one continuous year
Definition of independence

Because most of the Proposal’s requests already are imp the ?ﬁ&ﬁ Caqmﬁm
’Qmp&ra%e ﬁav ance. Guidelines, PGRE corpcrﬁfiq . roposal is
ented and can be excluded f ﬁa&?&rﬁm?&&ﬁ'

’%e faqait&mwks for

the inéagandant fead darw%r are frscé' d in the Corpx

yiaws, as is requested in the Proposal.

. Guidslines and the Bylaws are established by the

the Board, but not by management. The Proponen

provide independent oversight of management, and that pu 3

~ lead director requirements are established ina de:ﬁ that is not zmder na
conitrol, such as the Corporate Governance Guidelines. :

_ For the reasons discussed above, PGE Camera' "
documents and practices substantially imp!
omitted from the 2009 Proxy Materials as p ,

__ iﬁ Rule 14a-8(i}{10).
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H.  CONCLUSION

As ﬁisnusﬁed above, the Pmpasai inc ludes an zmpermrss’biy vague ciefmmers of “independence”

£ | :avaziaﬁie ?G&E rporahmn wﬁi pfxampﬂy forward & copy of the | aﬁaﬁo‘t&e ?wpam{ :

;?iease gonfirm this filing by replying to the e-mail message tr-ansm:ﬁsag this lett

if y@ 1 have any questions ragarczmg this request or desire aﬁﬁﬁ!ﬁﬁ&i information, |
s at (415) 8%‘?«8213?

'raama 8. Chang

** FISMA & OMB Memorandum M-07-16 ***

Simon Levine (via U.S. mall)

Attachments: Exhibits A, B, and G
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See also: Sun Microsystems, Inc. (July 21, 2005).
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7.1 - Introduction .
7.2 Basic Definition of an iﬁde@méent Ilim:tw
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D OF DIRECTORS

All memb 1 have a fiduciary responsibility to represent the best interests of
the Cﬁrpamizm aﬁé aii af ﬁ& shar&heiﬁm

: whsthar a ézre@cm: has a m temal rﬁiaﬁansbx? wzﬁz th&s -«Corgemwn, ami thzm is not
; den rds are set fi}r?;%; in Exhibit A to these Corporate Governance
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