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UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549-3010 .

DIVISION OF
CORPORATION FINANCE

AR

09035377 |
Anthony J. Horan MAR 0§ 2009 Act: ER;
Corporate Secretary o Sectipn:

Office of the Secretary ochinuion DC 0 Rules IYq-§%
JPMorgan Chase & Co. Washingion, DC w%_&é

270 Park Avenue Availability: 3-L-09

New York, NY 10017-2070

Re:  JPMorgan Chase & Co.
Incoming letter dated January 9, 2009

Dear Mr. Horan:

This is in response to your letters dated January 9, 2009 and January 27, 2009
concerning the shareholder proposal submitted to JPMorgan Chase by Kenneth Steiner.
We also have received letters on the proponent’s behalf dated January 28, 2009 and
February 5, 2009. Our response is attached to the enclosed photocopy of your
correspondence. By doing this, we avoid having to recite or summarize the facts set forth
in the correspondence. Copies of all of the correspondence also will be provided to the
proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder

proposals.
Sincerely,
Heather L. Maples
Senior Special Counsel

Enclosures

cc: John Chevedden

**FISMA & OMB Memorandum M-07-16***



March 6, 2009

Response of the Office of Chief Counsel
Division of Corporation Finance

. Re:  JPMorgan Chase & Co.
Incoming letter dated January 9, 2009

- The proposal recommends that the board take the steps necessary to adopt
cumulative voting.

We are unable to concur in your view that JPMorgan Chase may exclude the
proposal under rule 14a-8(i)(3). Accordingly, we do not believe that JPMorgan Chase
may omit the proposal from its proxy materials in reliance on rule 14a-8(i)(3).

Sincerely,

Michael J. Reedich
Special Counsel



: DIVISION OF CORPORATION FINANCE .
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to

- matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to '
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well

as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff's informal :
procedures and proxy review into a formal or adversary procedure. '

It is important to note that the staff’s and Commission’s no-action responses to

Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated

- to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have against
the company in court, should the management omit the proposal from the company’s proxy
material. ' : '



JOHN CHEVEDDEN

“**FISMA & OMB Memorandum M-07-16"* ***EISMA & OMB Memorandum M-07-16**
February 5, 2009
Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE '
Washington, DC 20549

#2 JPMorgan Chase & Co. (JPM)
Rule 14a-8 Proposal by Kenneth Steiner
Cumulative Voting

Ladies and Gentlemen:

This tesponds to the company January 9, 2009 no action request and January 27, 2009
supplement regarding this rule 14a-8 cumulative voting proposal by Kenneth Steiner.

The attached precedents from the first week in January 2009 appear to have at least some
application to this no action request:

Bank of America Corporation (January 6, 2008)

Motorola, Inc. (January 7, 2008)

Even the company January 27, 2009 letter, with the benefit of these precedents, does not provide
one precedent where a cumulative voting proposal was excluded because it did not discuss the
blending of cumulative voting with majority voting.

This proposal has the following resolved statement (emphasis added): .

' Cumulative Voting

RESOLVED: Cumulative Voting. Shareholders recommend that our Board take the
steps necessary to adopt cumulative voting. Cumulative voting means that each
shareholder may cast as many votes as equal to number of shares held, muiltiplied by
the number of directors to be elected. A sharehoider may cast all such cumulated votes
for a single candidate or split votes between multiple candidates. Under cumulative
voting sharsholders can withhold votes from certain poor-performing nominees in order
to cast multiple votes for others.

' . Statement of Kenneth Steiner
Cumulative voting won 54%-support at Aetna and greater than 51 %-support at
Alaska Air in 2005 and in 2008. It also received greater than 53%-support at
General Motors (GM) in 2006 and in 2008. The Council of Institutional Investors
WWW.cii.org recommended adoption of this proposal topic. CalPERS also recommend a
yes-vote for proposals on this topic. :

The above supporting statement from this proposal:



“Cumulative voting won 54%-support at Aetna and greater than 51%-support at Alaska Air in
2005 and 2008. It also received greater than 53%-support at General Motors (GM) in 2006 and
2008~ ' ' '
illustrates the strong support for cumulative voting in 2008 at Alaska Air (>51%) and General
Motors (>53%) and both companies had majority voting for directors. Plus both General Motors
and Alaska Air are incorporated in Delaware, as is JPMorgan.

Shareholders who voted more than 51% in favor of cumulative voting knew that Delaware
Corporation Alaska Air had majority voting because this text was in the management opposition
statement (emphasis added): ,

Moreover, in March 2006, the Board adopted a majority voting policy under which
director nominees must receive a majority of the votes cast in uncontested elections. In
any non-contested election of directors, any director nominee who receives a greater
number of votes “withheld” from his or her election than votes “for” such election shall
immediately tender his or her resignation. The Board is then required to act on the
recommendation of the Governance and Nominating Committee on whether to accept
or reject the resignation, or whether other action should be taken. The Board believes
that the Company’s majority voting standard gives stockholders a meaningful say in the
election of directors, making cumulative voting unnecessary.

Shareholders who voted more than 53% in favor of cumulative voting knew that Delaware
Corporation General Motors had majority voting because this text was in the management
opposition statement (emphasis added):

GM’s Board of Directors believes that cumulative: voting would be inconsistent
with its recent adoption of majority voting for directors and would not promote
better performance by directors. In 2008, GM's Board amended the Corporation’s
Bylaws to adopt majority voting in the election of directors. GM's Bylaws provide that, in
order to be elected in any uncontested election, nominees for election as directors of
the Corporation must receive a majority of the votes cast by the holders of shares
present in person or represented by proxy at the meeting and entitled to vote on the
election of directors. As described sisewhere in this proxy statement, in contested
elections directors will be elected by the vote of a plurality of the shares present in
person or by proxy at the meeting and entitied to vote on the election of directors. When
cumulative voting is combined with a majority-voting standard, difficult technical and
legal issues can arise. One risk created by combining cumulative voting with majority
- voting is that in an uncontested election where a minority of stockholders desire to
express their discontent, a small group of stockholders could thwart the will of the
majority by cumulating their votes to force the rejection of one or more nominees
supported by a majority of the stockholders.

Each of the above proposals feéeiving strong subport did not have text addressing the blending
of cumulative voting with majority voting.

The company letters failed to produce one precedent where a cumulative voting proposal was
excluded based on a similar (i)(3) argument. If the company is asking for an unprecedented
exclusion the company should acknowledge this and produce a higher standard for purported
support. The company fails to support its argument by claiming that Delaware companies must
chose between cumulative voting and a majority voting standard for election of directors.



The company argues that sharcholders who gave greater than 50% support to cumulative voting
at Delaware companies should simply be ignored and henceforth be prevented from voting on
this topic without precedent. The company does not address the number of Delaware companies
that currently have cumulative voting and majority voting.

- The company did not cite ohe example of Institutional Shareholder Services or RiskMetrics
recommending that shareholders reject cumulative voting proposals due to a company’s
provision for majority voting.

For these reasons it is requested that the staff find that this resolution cannot be omitted from the
company proxy. It is also respectfully requested that the shareholder have the last opportunity to
submit material in support of including this proposal ~ since the company had the first
opportunity. ,

Sincerely,

ohn Chevedden

cc: _
Kenneth Steiner

Irma Caracciolo <caracciolo_irma@jpmorgan.com>



JOHN CHEVEDDEN

. ***FISMA & OMB Memorandum M-07-16*** *+CISMA & OMB Memorandum M-07-16%**
. ]
January 28, 2009
Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

# 1 JPMorgan Chase & Co. (JPM)
Rule 14a-8 Proposal by Kenneth Steiner
Cumulative Voting

Ladies and Gentlemen:

This responds to the company January 9, 2009 no action request regarding this rule 14a-8
cumulative voting proposal by Kenneth Steiner.

The attached precedents from the first week in January 2009 appear to have at least some
application to this no action request:

Bank of America Corporation (January 6, 2008)

Motorola, Inc. (January 7, 2008)

It is requested that the staff find that this resolution cannot be omitted from the company proxy.

It is also respectfully requested that the shareholder have the last opportunity to submit material
in support of including this proposal — since the company had the first opportunity.

Sincerely,

é John Chevedden

cc:
Kenneth Steiner

Irma Caracciolo <caracciolo_irma@jpmorgan.com>



January 6, 2009

Response of the Office of Chief Counsel

Division of Corporstion Finance

Re: Bank of America Corporation
Incoming letter dated November 26, 2008

Theproposalrecommendsthatthéboardtakestepsnecessaryto adopt cumulative
voting. .
We are unable to concur in your view that Bank of America may exclude the

proposal under rule 14a-8(1)(2). Accordingly, we do not believe that Bank of America
may omit the proposal from its proxy materials in reliance on rule 14a-8(i)(2).

We are unable to éonmrinyomviewﬂ:atBankofAmericamay exclude the

proposal under rule 14a-8(i)(6). ' Accordingly, we do not believe that Bank of America
may omit the proposal from its proxy materials in reliance on rule 142-8(i)(6).

Sincerely,

Julie ¥. Bell
Attorney-Adviser



L]

January 7, 2009

Response of the Office of Chief Counsel
Division of Corporation Finance :

Re: Motorola, Inc.
Incoming letter dated December 1, 2008

Theproposalreeommmdstha:theboardtakeﬂmswpsnecessarytoadopt
cumulative voting.

We are unable to concur in your view that Motorola may exclude the proposal
- under rule 14a-8(i)(3). Accordingly, we do not believe that Motorola may omitthe -
proposal from its proxy materials in reliance on rule 14a-8(1)(3)

Smcetely,

Jay Knight -
Attorney-Adviser
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Office of Chief Counsel
i}wzssm of Corporation Finance
January 9, 2009

Page 3
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Office of Chief Counsel
Division of Corporation Finance
January 9, 2009

Page 6
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If we can be of any further assistance in this matter, please do not hesitate tocall meat
(212) 270-7122 or Amy L. Goodman of Gibson, Dunn & Crutcher LLP at (202) 955-8653.

AJH/mbd
Enclosures

cer  JohnC '
Kemeﬁz S%emea‘

100376713 _8DOC




EXHIBIT A






** FISMA & OMB Memorandum M-07-16 ***

JohrChayes
& OMB Memorandum M-07-16 *"*K

o it













' mm&m 14&&‘@&&%@9& éaﬁ&mmi’gnslw &mm
o 5 So » 4 e 5 1 ‘? A ;‘ ativel ‘: 7

fate Autof 1954




Rule 1448 of the Securities Exctiaige







a0 ot ANy Me. Tolaral, o

" ‘ “kiﬁi:m“! .g.,ﬂw ‘ﬁﬁ R

(G TGHSTEN P ot







{m) Question 13; What can | do if the company includes in its: proxy-statement reasons why it
believes sharehafders should hotivote in favor of my proposal, and | disagroe with some of its
statements?

:aneeamxaanynmyemwim!mut Mmrmmyﬁwmmsm
' proposal. The i iliowa tpmékaargumantsreﬂeemg ‘own polat of view, just

tyto work out your dﬁmnces wﬂh‘tﬁe oqmpanyby ynms,esf‘beﬁore aontecﬁm the Gnmmaswn svaif

@y we; require the Company: to sand you' & topy-ot its staternents Opposing your proposal before it 3
proxy materals, so that you may bringto our attemfan any matesially false or mistoading statements, under
‘the fallowing. i-mesﬁ‘ames

sda your proposal or supporur:g statetmm dga

(i) Irall othier cases, thia Sompany thiustprovide yoia ¥ith & copy.of its oppasition stitemerits no.faler than
:30 catendar days:before its files:definjti mﬁmm pmaystafemantmimnafpmymdérsw 145-5.
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My HoPan,

Attached is the bioker letter regue: lease: advise within ope business
day whether there iy any further ;mle agas 8. xequi:emeat.

Sdngerely,

Jdohn Cheéveddén







