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Anthony loran

Corporate Secretary

Office of the Secretary

JPMorgan Chase Co
270 Park Avenue

New York NY 10Ol72070

Re JPMorgan Chase Co
Incoming letter dated January 2009

Dear Mr Horan

This is in response to your letters dated January 2009 and January 27 2009
concerning the shareholder proposal submitted to JPMorgan Chase by Kenneth Steiner
We also have received letters on the proponents behalf dated January 282009 and
February 52009 Our response is attached to the enclosed photocopy of your
correspondence By doing this we avoid having to recite or summarize the facts set forth
in the correspondence Copies of all of the correspondence also will be provided to the

proponent

In connection with this matter your attention is directed to the enclosure which
sets forth briefdiscussion of the Divisions informal procedures regarding shareholder

proposals

Sincerely

Heather Maples
Senior Special Counsel

Enclosures

cc John Chevedden
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March 2009

Response of the Office of Chief Counsel

Division of Cornoration Finance

Re JPMorgan Chase Co
Incoming letter dated January 2009

The proposal recommends that the board take the steps necessary to adopt

cumulative voting

We are unable to concur in your view that JPMorgan Chase may exclude the

proposal under rule 14a-8i3 Accordingly we do not believe that JPMorgan Chase

may omit the proposal from its proxy materials in reliance on rule 14a-8i3

Sincerely

Michael Reedich

Special Counsel



DiVISION OF CORORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its
responsibility with respect to

matters arising under Rule 14a-8 CFR 240.14a-8 as with other matters under the proxy
rules is to aid those who must comply with the tule by offering informal advice and suggestions
and to detennine initially whether or not it may be appropriate in particular matter to

recommend enforcement action to the Commission In connection with shareholder proposal
under Rule 14a-8 the Divisions staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Companys proxymaterials as well
as any information furnished by the proponent or the proponents representative

Although Rule 14a-8k does not require any communications from shareholders to the

Commissions staff the staff will always consider information concerning alleged violations of
the statutes administered bythe Commission inciudmg argument as to whether or not activities

proposed to be taken would be violative of the statute or rule involved The
receipt by the staff

of such information however should not be construed as changing the staffs informal

procedures and proxy review into formal or adversary procedure

It is important to note that the staffs and Commissions no-action responses to
Rule 14a-8j submissions reflect only informal views The determinations reached in these no-
action letters do not and cannot adjudicate the merits of companys position with respect to the

proposal Only court such as U.S District Court can decide whether company is obligated
to include shareholder proposals in its proxy materials Accordingly.a discretionary
determination not to recommend or take Commission enforcement action does not preclude
proponent or any shareholder of company from pursuing any rights he or she may have against
the company in court should the management omit the proposal from the companys proxy
material



JOHN CHEVEDDEN

FSMA 0MB Memorandum MO716
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February 2009

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

lOOFStreetNE

Washington DC 20549

JPMorgan Chase Co JPM
Rule 14a-8 Proposal by Kenneth Steiner

Cumulative Voting

Ladies and Gentlemen

This responds to the company January 2009 no action request and January 27 2009
supplement regarding this rule l4a-8 cumulative voting proposal by Kenneth Steiner

The attached precedents from the first week in January 2009 appear to have at least some
application to this no action request
Bank ofAmerica Corporation January 2008
Motorola Inc January 2008

Even the company January 272009 letter with the benefit of these precedents does not provide
one precedent where cumulative voting proposal was excluded because it did not discuss the

blending of cumulative voting with majority voting

This proposal has the following resolved statement emphasis added

Cumulative Voting
RESOLVED Cumulative Voting Shareholders recommend that our Board take the
steps necessary to adopt cumulative voting Cumulative voting means that each
shareholder may cast as many votes as equal to number of shares held multiplied by
the number of directors to be elected shareholder may cast all such cumulated votes
for single candidate or split votes between multiple candidates Under cumulative
voting shareholders can withhold votes from certain poor-performing nominees in order
to cast multiple votes for others

Statement of Kenneth Steiner
Cumulative voting won 54%-supportat Aetna and greater than 51%-supportat
Alaska Airin 2005 and in 2008 It also received greater than 53%-supportat
Genera Motors GM in 2006 and in 2008 The Council of Institutional Investors

www.cii.org recommended adoption of this proposal topic CaIPERS also recommend
yes-vote for proposals on this topic

The above supporting statement fromthis proposal



Cumulative voting won 54%-support at Aetna and greater than 51%-support at Alaska Air in
2005 and 2008 It also received greater than 53%-support at General Motors GM in 2006 and

2008
illustrates the

strong support for cumulative voting in 2008 at Alaska Air 51% and General
Motors 53% and both companies had majority voting for directors Plus both General Motors
and Alaska Air are incorporated in Delaware as is JPMorgan

Shareholders who voted more than 51% in favor of cumulative voting knew that Delaware

Corporation Alaska Air had majority voting because this text was in the management opposition
statement emphasis added

Moreover in March 2006 the Board adopted majority voting policy under which
director nominees must receive majority of the votes cast in uncontested elections In

any non-contested election of directors any director nominee who receives greater
number of votes withheld from his or her election than votes for such election shall

immediately tender his or her resignation The Board is then required to act on the
recommendation of the Governance and Nominating Committee on whether to accept
or reject the resignation or whether other action should be taken The Board believes
that the Companys majority voting standard gives stockholders meaningful say in the
election of directors making cumulative voting unnecessary

Shareholders who voted more than 53% in favor of cumulative voting knew that Delaware

Corporation General Motors had majority voting because this text was in the management
opposition statement emphasis added

GMS Board of Directors believes that cumulative voting would be inconsistent
with its recent adoption of majority voting for directors and would not promote
better performance by directors In 2006 GMs Board amended the Corporations
Bylaws to adopt majority voting in the election of directors GMs Bylaws provide that in

order to be elected in any uncontested election nominees for election as directors of
the Corporation must receive majority of the votes cast by the holders of shares
present in person or represented by proxy at the meeting and entitled to vote on the
election of directors As described elsewhere in this proxy statement in contested
elections directors will be elected by the vote of plurality of the shares present in

person or by proxy at the meeting and entitled to vote on the election of directors When
cumulative voting is combined with majority-voting standard difficult technical and
legal issues can arise One risk created by combining cumulative voting with majority
voting is that in an uncontested election where minority of stockholders desire to
express their discontent small group of stockholders could thwart the will of the
majority by cumulating their votes to force the rejection of one or more nominees
supported by majority of the stockholders

Each of the above proposals receiving strong support did not have text addressing the blending
of cumulative voting with majority voting

The company letters failed to produce one precedent where cumulative voting proposal was
excluded based on similar i3 argument If the company is asking for an unprecedented
exclusion the company should acknowledge this and produce higher standard for purported
support The company fails to support its argument by claiming that Delaware companies must
chose between cumulative voting and majority voting standard for election of directors



The company argues that shareholders who gave greater than 50% support to cumulative voting
at Delaware companies should simply be ignored and henceforth be prevented from voting on
this topic without precedent The company does not address the number of Delaware companies
that currently have cumulative voting and majority voting

The company did not cite one example of Insthutional Shareholder Services or RiskMetrics

recommending that shareholders reject cumulative voting proposals due to companys
provision for majority voting

For these reasons it is requested that the staff find that this resolution cannot be omitted from the

company proxy It is also respectfully requested that the shareholder have the last opportunity to

submit material in support of including this proposal since the company had the first

opportunity

Sincerely

cc

Kenneth Steiner

Irma Caracciolo caraccioloirmajpmorgan.com



JOHN CHEVEDDEN

FSMA 0MB Memorandum MO716 FISMA 0MB Memorandum MO716

January 28 2009

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

lOOFStreetNE

Washington DC 20549

JPMorgan Chase Co JPM
Rule 14a-8 Proposal by Kenneth Steiner

Cumulative Voting

Ladies and Gentlemen

This responds to the company January 2009 no action request regarding this rule 14a-8

cumulative voting proposal by Kenneth Steiner

The attached precedents from the first week in January 2009 appear to have at least some

application to this no action request

Bank ofAmerica Coiporation January 2008
Motorola Inc January 2008

It is requested that the staff fmd that this resolution cannot be omitted from the company proxy
It is also respectfully requested that the shareholder have the last opportunity to submit material

in support of including this proposal since the company had the first opportunity

Sincerely

cc
Kenneth Steiner

Irma Caracciolo aracciolo_irmajpmorgan.com



January 2009

Response of the Office of Chief Counsel

Division of Cornoration flnance

Re Bank of America Corporation

Incoming letter dated November 26 2008

The proposal recommends that the board take steps necessary to adopt cumulative

voting

We are unable to concur in your view that Bank of America may exclude the

proposal under rule 14a-8i2 Accordingly we do not believe that Bank of America

may omit the proposal from its proxy materials in reliance on rule 14a-8iX2

We are unable to concur in your view that Bank of Anerica may exclude the

proposal under rule 14a-8iX6 Accordingly we do not believe that Bank ofAmerica

may omit the proposal from its proxymaterials in reliance on rule 14a-8iX6

Sincerely

Julie Bell

Attorney-Adviser



January 72009

Response of the Office of Chief Counsel

Division of Corporation Finance

Re Motorola Inc

Incoming letter dated December 2008

The proposal recommends that the board take the steps necessary to adopt

cumulative voting

We are unable to conciw in your view that Motorola may exclude the proposal

under rule 14a-8i3 Accordingly we do not believe that Motorola may omit the

proposal from its proxy materials in reliance on rule 14a-8iX3

Sincerely

lay Knight

Attorney-Adviser



JPMORGAN CHASE

January 272009

Anthony Roran

Corpotate Secretary

Office of the Secretary

VIA E-MAIL

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100F Street NE

Washington DC 20549

Re Supplemental Letter Regarding Sharehol4er Proposal John Chevedden

Kenneth Ste jnir

Exchange Ac of 1934Rule 14a8

Dear Ladies and Gentlemen

On January 2009 JPMorgan Chase Co the Company submitted letter the

No-Action Request notifying the staffof the Division of Corporation Finance the Staff of

the Securities and Exchange Commission that the Cqmpany intends to omit frOm its proxy

statement and form of proxy for its 2009 Annual Meeting..of Shareholders collectively the

2009 Proxy Materials shareholder proposal the Proposal and statements in support

thereof submitted by John CheveddŁn the Proponent purportedly in the name of Kenneth

Steiner as his nominal proponent The Proposal requests that the Companys Board of Directors

take the steps necessary to adopt cumulative voting

The No-Action Request indicated our belief that .the Proposal may be excluded fromthe

2009 Proxy Materials in reliance onRule 14a-8iX3 because the Proposal is iinpermissibly

vague and mdefinite so as to be inherently imsicading The Company noted that it is unclear

how references in the Proposal to votiiig for candidate are intended ooperate in the context

of The Companys existing By-Laws providmg for inajonty voting uncontested director

elections Specifleally as explained lEt detail in the No-Action Request.the Proposal is

ambiguous as to whether it provideathat .n1y for votes may be cumulated or thai both for

and against votes may be cumulated.

We write supplementally to address how the grounds for exclusion set.forth in the

No-Action Request differ from thOse cOrisidered by the Staff inMororola Inc avail Jan

2009 Motorola argued that an identieai proposal was vague and indefinite because

shareholder voting on the Propqsal would not know if it was intended to apply

contemporaneously with majority voting uncontested elections or only in the contested



Office of Chief Counsel

Division of Corporation Finance

January 27 2009

Page

election situation and because cumulativevoting would.frustrat thevery purpose of majority

votmg In contrast in the No-Action Request the Company recognized that the Proposal

Contains no limitation onthe circumstances in which.cumulative voting would apply and that

shareholders could adopt the Proposal with the intention that it apply in all elections flie

Companyargued that the langiiage..of the Proposal itseiiis vague and indefinite becausC neither

shareholders nor the Company would be able to ascertain whether both farand against votes

may be cumulated or only for votes may be cumulatçcl in elections in which the Majority

Voting Provisions also apply Therefore we believe that the.argumefltsand the Staffsdeoision

not to grant no-action relief in Motorola Inc clearly are distinguishable fromthe No-Action

Request

Accordingly based upon the foregoing analysis and our arguments set forth in the

No-Action Request we reiterate our request that the Staff concur that the Companymay exclude

the Proposal under Rule 14a-8i3 because the Proposal is impennissibly vegueand indefinite

so as to be mherently misleadmg Additionally we reiterate the request that the Staff concur that

the Company may exclude the PropoSal because the Proponent doeS not satisfy.the ownership

requirements of.ule 14a-8b for thercnsons addressed in the letter submitted on behalf of the

Company on January 2009 Pursuant to Rule 14a-8j .e.hÆve coniurrently sent copy of

this correspondence tothe Proponent and his.norninal proponent We would be.happy to provide

you with any additional information and answer any questgrns that you may have regarding this

subject if we tan be öfanyfurther assistance in this matte please do not hcsitate.to call me at

212270-7122 or AmyL Goodman ofGibson3 Dunn Crutcher.LLP at 202 955-865

Sinoerely

AJHimbd

cc John Chevedden

Kenneth Steiner

OO.S838O_3.DCC



JPMORGAN CHASE Co

MoHnt
Januaty 93009 cccporateoy

VIA MALt
Office of Chief Cotmsel

Divisional Coiporation Linazzec

Securities and Exchange Commission

i0Stret.NE
Wathingtcni DC O549

itt stzareho Wet mpsat VaCnetWs cXemSSernesi

chonge4c qflfl4R u/s 14$

LndS and

This lena is to inform you that WMàtgsn Qa the totnpany isto ostit

from its proxy statement and ibrm of proxy for Its 0OAnnu$ Meeting ofSharetipldersi

colJjtyt%00 Prosy Mattrialt sharehOtpp at thrPmpqsal$xi
statementsiwsuwort themotsubmittedb John Chqye4dewhe Proponet piite4y ht the

name of KennethSte aahis notnifl$ pronent

Pursuant to Rule t4a4j.X.wehave

filed this letter with tsecurlties and Exchange Commission

Commissiopfl no laer than eighty calendar dyflefore the Company

intendsto fikits dtttve200ThP4Materiab whhjieComthissioj.d

oianUysentcosthiscor$dente to tbmPtponentand hisno$i

pronent4

t4a4QQ md $tsfft J$$eS It 141 Not72008 814Er i4D provide that

shareholder pttoponentnre requhufte send companies copy ofycorrespaflden4M the

propontnts ólect to subnItto the Commisoflhe statTofl pMsion of Corpomlion flnance

the Stat Mcordinl% we are taking thwopxutunity to Inform the Proponent that rtthe

Proponent elects to submfudditlg cgiràpondence to the Commission or the St$1 with

respect to this PttpdSal copy of that tospondence shdd be furnished toncurrent ytthe

undersigned on behalf of the Company pursuant to 14a4k andSLB l4D

VPMen$Wkwtkjm2DO
TinW 212270 7122 PaciSM4aO ShonflArntewcom
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THE PROPOSAL

dates

RESOLVED Cumulative Votüt Shareholdersnginmed that our

Board take the steps necessstto cumulatM vting Cumulative

voting means that each shareholder may cast as many votes as equal to

nUmber of shares hcJ4 mUltiplied by the number of dlraçrs to bedectect

lder.maycaaali candidate or

bet j4fi canidatci tJnder cim voting

shareholders can withhold vott from certain poorettbnnzng nominees

in Sn for otheTL

dOY of the $$s$oudeacewteProvouedU$Shedtothis
letter as ExhibitA

BASES ICR EXCLUSION

Wóbelieve that the Ftonent not satisfy 11$ oneship rc44ens
Rule 14a-8b for the reasons.addressed in separate no-action requesuand.accordingIythaUbc

Proposil is cludable on that bat In addition we bve that the Proposal maybe excluded

from the 2009 Proxy Matenals pursuant to Rule 14a44Q because the Proposal Is

imperniissibly vague and indefinite soas to be inherentiymIsleadIng

ANALYSIS

The Proposal May Be Excluded uner Rule 14$Because the flfl
Impermlssibly Vagutandb.definlte so as to Us bthsrently Misleading

Rule 14a41X3 permits thesiclust en oft014 proposal lithe proposaln

supportingstatentent iscontrary to arr of the Conuuissionspmxy rntesnr ngulatIonindu4iig

Rule 14a4 which prolubitunatenafly false or ius1eadhg statements tO proxy sohcitug

materials For thetes ditOusseibelowSeP$posal is so vauend indefinite nbc
mislia4ktgand theretore is excludable under Rule t4a4QX3

The Staftbon$j$e$flastantbe$itinrtthat share .awtOlsleading

and therefore excludable under Rule IAa-8l3tthe resolution contAined in the proposal

is so inherently vague or indefintle that neither the stockholders voting on the proposal nor the

company In Implementing the proposal çtsopted twtOktbe able to determine tIlt any

reasonable certainty exactl what actions or measures the propgW rcquireC $talYI4gal



Office of Chief Counsel

Division of Corporation Finance

January 9.2U9
Page

Bulletin No UBSpt IS 2004rSLN %4fl4jgaLto Lyen $CZ$7 fld 7Th 71 $th

Cit 1961 fflt appears to us that the proposal as drafted and submitted to the company is so

vague end in4efl asia make it i$possible ft either thetoard of directors orlhe.stockholders

at large to cornprehcndptecisly wbtth$ proposal would..andfl Fuquu Indusiria Inc avail

Mar 12 1991 concurring with the exclusion of proposal so vague harsty action ultimately

taken by the upon implemntetion of the pnposal could be sigiil cantly different

from the actions envisioned by sharbholders voting .ontpropesafl In this rega4 the Slaff

has perniittedihe exclusion .gf vatiety ofsharehoderproosa1s including proposals requesting

changes to the procedures used for the election otdIrectors tee tg Dow Jones Company

hit Mar 92O0t concuning With the exclusion eta proposal requestinflie adoption oft

novel method for elEcting rectqç as vague as4 itideSte under Ride 14a-8iX3

lathe instant tmr its Iagtlers an detenninete measures

requested by the Proposil because it is unclear how the Prtqrosal isttended to operate with

respect to provisions in the Conpanys existing By-laws providing formjority voting in non

contested director elections La elections Where the number of nominees equals thenuinberof

positions on thç Board of Directors to be lled Section 2.09 thtCompans By4aws the

%th4ority Voting Provisionst states

fl aqjfra4 ft election ofa directorby the stockholders shall

nce$ in flonteied election be the affirtnatSflt of majority of the

votes cast in favor of or withheld fronnheóleetion of nominee at

meetingof stockholders For the pposes of Section tO% mtjorityof

the tott cast shill mean that the number of votes for directors

election exccedstlie numbcr.tvotes cast agaima thatdkeetors

election with.abstntionsr broker nonvote orother sharesof

stock of the Corporationsrllni1y not entitled to vote on such election not

counted as vOtes cast eithetfot or against that direct ors cit ion.

Because the Proposal contains no limitation on the chtue in Which cumulative voting is

to apply the Company musteontludeihat the Psiposattequests the implementation of

cumulative voting for all electionsof directors bothnon-contestedelectrons of directors

which the Majority VotingPrevisiotis apply as tell ascontested eiectlonsJ flmmforeö order

Under Section 214 of the Delaware Qeneral Corporation La the law under which the

Company is incorporated companys certificate of incorporation mayprovide that

cumulative voting isavailablO at all ejections of directors tif corporati orat elections

held under specified circumstances Many commenta mve suggested that cumulative

voting makes the most sense in the context of coate elections Edward

DurldnEffects of Contested Elections and Cuiriulairve Voting onCotupanres Electing

Directoraby Majority VtetwailŁk at httpilfotorgpnviewyoursitcoSntajoritdVEd

PootnOtflttitinued.tn next page
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to Spkmnt the Proposa the CóUujany would need to rteoneiltoperatico.oftheloposal

and the Majority Voting Pmvisions However any attempt tot so results in ntimeruus

conflicting interpretations of the Proposal beeause the Proposal is vague and ittiniIe as to

which votes may be cumulitect

SpccfficaftyS is impossible to ascertain from the Proposal whether it permits both fe
and against votes to be cumulated or ttptber it permits only forvotes to be cwmtlated

Under the Majority Voting Previsions ianoncontested election trobolders may cast one of

two kinds of votes in the ejectiortefa dweetor for or against The Majority VotIng

Provisions speoftloafly state that votes east tonsist of votes forand votes against whereas

stentioni and broker nonvotetainot counted as votes .O The Prsis arnbig

as to whether it provt that only for votes may be cumulated or that both and against

votes may be cumülatet The.Proposal states that tal shareholdotay east all such turnulated

votesfor single candida te or split votes between multipleandzdates 4hamholderscan

sinthhold votes from certain performing nominees in orderto east multi$e votesfor others

emphasis added This language issuseeptible lost two interpretations4 dependingpon

the meamng attributed to the word for The word can mean4among other thing in

fbvor ttt with regard to Webster sN torldtictionary 190 Motrn Desk en 1979 if

10 meais%n favor of7the Propos ntis to shareholders cnS one of the tvWldnds of

votes that can be cast That is forvotes and not against votes ean be cumulated and

casttrcandidates Alternatively lithe word means %$thsgard tofl Proposal

irpposes no lünitattón on the kind of vote that he cumulate ant shareholder eouldchoose

to cumulate both for and against votes and cast all of his orhereumulated votes with regard

to one or several candidates.2

continuód from previous pJ

%ODt0.VV40Mrity%20Vting%20Quesuons$fQSited

Ia 2009 However the Proposal does not state4hat it requesting that cumulative

voting pply only in contested elections and this letterdoes not challenge the merits of the

Proposal See Staff Legal Bulletm No 14 Qul 132001 ffSLWl4 notmgytbat the Staff

inibe merits ofaparticuler proposalfl If the neM intends for the

Proposal to apply only In Otcosd elections the failure of the PropoSal to

state that fact clearly is further justification for excludingtbe Proposal as vague.and

therefore mis1ea4ing

There appears tot question as to whether nndetD..4aware state law against votes

can be cumulated We are rIOt awareofamy legislativeiguidaneeorjudlóial ianiat

definitwelysdhrcsscs the issue reiterating theneedfrtheProposoltobe clear as to whatit

provides for on this point Nevertheless the possibility that certain lnpretatrons could

iolatestMe law does not atfectthe an4$gulty lnherent.in the language4f the ProposaE

next page
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Tquamc ofthis wlia as to ht voting arrangement die Proposal provides

for aresignificant asdemonstrate4by isimple exarn$t Supp company with by-law

pravtstonidenticsj to the Misjo ty Yoling Provision bas 300 shares outstanding and has three

shareholders each holding 100 shares The company proposes alate of three nondnees for

three available director seats so the election is ra ned As provided in thcroposal$each

slWeholder maycast as many Votes as equal to nwtber fj4smitiplied by the number

of directors to be elected or 300 votes Two ah ldts support the slate and cast their votes

feC each ofthe.nomincesequAl1y Iota total oflOWtr votes vdth.nspect to ea4i of the three

nominees The third shateholdetopposes one of the nominees Lithe Proposal allows only

votes for mince to be then all tldirectors wilibeelected Although the

third shareholder could cast 100 votes pint the undesired nominees the number of Votes cast

lbC the nominee 200 would exceed the number of votes agahat 100 Howev if the

Proposal allows any kind of vote to he cumnulat cr1 the third TiqtldeE could T.t 300

against the undesired

Thstsfprevlotsslyhas reeo that when IXP4e4C oft reholder proposal

would require reconcilianon with tiwoperanon of existing policies but Is aitibiguous as to how

the prpposal is tile rm$eniented the proposal vague antindefinite and therefore may be

excluded antler Rule 14a443 Pàrscample flnnqclest CapitattCo7Y avail

Mar 112008 reconsideration dented Mar 282004 the jnposal reqsested tbatthe company

adopt majority voting for directors such that dire nominees shall be elected by the

affirmative vote of the majotity of votes cast The company alread provided for cmmdative

voting in.theelection ofdir Staiseit was required tot AilS 1aw4 The

company noted that there were multiple interpretations fwhÆteonstituted.Cmajo$y of votes

cast under ative voth system and therefore nUh the coni nOr itsiharehalders

Footnote continuedtrom previous jage

under one reading only fortOtes may biettutidated while setter anotherreading both

IbC and against votes may be cumulated See Plnnadc West Capital Corp avaiL

Mar 1100$ reconsiderati denietMar 282008 concuning with the exelusionofa

proposal under Rule 14a4iX3 as vague and indefinite when the company argued that some

of the possible interpretations of the.proposal coul4violate 4tlzona law

Sigflificantly this issue does not in pluShy voting systeta Under phsality votins all

thatmatters is that director nominee receive snore votes than other nominees Thus even if

cumulative vonngapplied in snocontested election against votes are not provided for

as they ha no effect As long .3tone shareholdervotes Iota candidate whither ornotthat

shareholder cumulates itsvotestcandidattwill be elected In ntis as demonstrated

by the foregoing example whether agamnst votes can be cumulated is of critical

significance under majority voting regime
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could determine ihatactkms would be taken un4eflhe proposaL Ió.denying tht proponents

request for reconsidestiori the Staff reiterak4 its view that the proposal was exeludahtó under

Rote t4a-8i3 noting tMVthe proposal dóesnotJndicwe how m4joiity olvotes would

be determinC Pinnacit West Capita COPpA Rnonj avaiI Mat 2L 2008 See also

JMorgcrn Chase Ca avaiL itS ZOO8flconeurring fththeccclusion oh proposal

seeking to.amend the b34aws and any other appropriate govetin4Ocuments hi order that...there

is no restriction on the shareholdeit rights all special meeting compared to the standard allowed

by applicible law on calling special meeting as vague and indefinite where itwas unclear how

the proposal was intended to operate mihe context of applicable Delaware law Prudential

Finawcid his avaiL Feb 162007 concurring with the aulusion under Rule l4a-t%as

vague and ambiguous oiaj althat failed to definesnk management incentive

eompeitio programs in light of thecompanys ariety4f existing compensation fllanaX

jescrlpttlunzacla Inc avaiL EchZ 2004 concur4ng vAt the 4usion of proposal

that requested that options be expensed according to tASII guideline but did not detemune

which of the provided frnJdjpe used

hi the instant ease to implement the Proixsl the Company must reconcile the

requirements oldie Proposal with the existing Majority Voting Provisia As noted in

correspondence to the Staff dated March 25 2008 in Pinqacle West Copital Corp the

compatibility of majority voting and .tumulativfloting is far from clear with the result

there are many uncertainties asS how cumulative voting would operate under majority voting

regime and there isno ito teem noity accpted approaehto solving this issut4 The

Many sped vhw cmde votinls inconsistent ddtthe óbjectitetof majority voting

regime For example an institutional $harebolder Services White Papernotes that

frumulatrve voting implies Plurality votIng since Ike fonner only makes sense with the

latter Stephen Deane Majority Voting in 1irector.EleSions Fromthe Symbolic to the

DemocratIc lsilnstitute lbrCorporate Governance 1543 PU/COtp331L33S n2QO5
The Prqposal does not re4uest that the Conpanyeliminate the Majority Voting Provisions

lfthe Proponents lntention is ti Ike Cospas both adopt cumtila$w totlSg and eliminate

the Majority Voting Provis1ons the Proposals failure to state Ibattact clearly is further

justification far exóluding the Ptoposalnvagunndtherefore.miSleM1g flowevet the

fact that rflnay not be advis4e to apply the two voting reghnes at the same time goes to the

meritsef thetroposat and is notrelevst forthis analySit See 5th 14

Thus it is olno consequence for tWpurpose that the Companys Majority Voting

Provisions are not niandad by state law as was the case th cinnulative voting in Pinnacle

West Cqpital because the Proposal does net ask that the Company elintinate its

Majority Voting Provisions and as addressed in the text above1 there arc variety of

methods by which. cumulative voting could beimplernerited while retainiorthe Majority

continued on next pagj
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Proposal 4oes not Sheth1be Ctnpany is to solnj1j.iMue prnvi4it that both

tor and againsr Sffi CWU1ZI 4Or that only tbC Votermay beannulateE nste4
the Proposal can be interpreted to providet each of the pp..s depending upon the

meaning attiibuted to the word ibr in the Proposal

The Staff frequently has concurred with the exclusion wider Rule 14a4i3 of proposals

in winch certain words or phrases were similarly susceptible to multiple mtexpretations as vague

and indofinite For example in International Business Atchines Corp avail Jan 1.0 2003 the

proposal requested that there be two nen4nees for eselt nev member of the company% board

ofdmctorts The proposal wa susceptible to multipleiOteflMions depending upon the

meaning attributed to the plane new metber Utdersinterpretation4 the prope would

not ep$y to any acunthent director nominees because they woild not be new Bowever

under another mteqwetauon the proposal would 4pply to atnonunees in thertext election

because they aft seek anew Icon ofinesbership lk$tidkseuzted with the exclusion of the

proposal air vague and indefinite underRuk 14a-SQQ SS also lSernational Bushiest

M4chines Corp avaiL ºb 200$ concurring with the exclusion of proposal ieeking to

reduce the compensation uftts exaaives reponsrbleP for the reduction in the dividend to

flgefl indefinitewbere miltiple possible of responsibility

woOldiesul tin different ex ceebeing.a ta4JqnkMrnsal4jz avaiL Ian l200
oncurring with the exclusion eta proposal seeking to establish mandatory retireinentage

foalI4frsr uponftaiflhg the age of 12 years as eandlueflnftewhere such phrase

could be Inteiptetedas setting the retirement age at 72 or as requinng theta retirement age be

chosen for tacit director en biter hert3ndbirthday Sltflftarlyas expi above

implementation of the hoposIl would result in substantially different effects upon the Majority

Voting Provisions depending upon the meaning attributed to the word for Because the

Proposal is susceptible to such different intempretttion.it be exeludi under

Rule 14a-8iX3 as vague and indefinite

Consistent with Staff precedent the Companys stockholders cannot be expected to rnak

an infommed decision on the ments of the Prqposal if they are unable to determine with any

reasonable certainty exactly what actions ornielisutes the proposlirequireC SES 148 see also

Boeing CirpavaiLFeb 10 2004 Cqpital One Financial Corfl$vail Fob 2003

Oxoludinga prqp sde$tde i4a41X3 whete thetompary that its stoekhOlderir

would not know with any certainty Mist they arc votingher forsr sgainst Herethe

Proposal is subject to alternative intepretatlons with respect to which kinds of votes can be

cumulated Moreover neither the Conipan ys shareholders nor its Board would be able to

Footnotectadinued front previous page

Vfl Piuvisions Howonr Wcausc those altemativexhave different eLla
neither the Cornparty nor ft stockhojders.can tell what approach is by the ProposaL
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determine with any certainty wiftat actions the Company w00J4 be req$ted intake inotto
comply with the ProposaL rywe believe that saw rtült of the vague and indefinite

nature of the Proposil the Proposil ishnperrnissiblyrnis1e44ing an4 thus excludable in its

entirety u$er l4a4iX3

CONCLtON

Based upon the foregoina iswçrepectfufly request jhat the Stdfconcurihatit

will take no action tUbe Company excludesihe Proposal from ns4SO9 Proxy Materials We
would be happy to provide you with any additi infonnatioa.aad answer any 4uestions that

you may have SgarAirtg this subject

If we can be of any further assistance hr this inattec phrase do not hesitate to call me at

212270-712% orAmy OogdmanofOibson Dwzn3 .Ctuteher UPAtZ02 9$5-8653

Anthony 34 Koran

AJWnthd

Enclosures

cc John Chcw4en
Kenneth Stdnç
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Ill fl_..1_

aw Giflpafly

ws.nwc 14-i proposal zsrespccttulLy.1D fln.Mipportonhcldng4nmPerlOflflBnceOI

Tbuprop salisfbrthenoxti ILuLsharchQldet nedtbg Rede14
requst nib ainteni to be met nlu4ir he coutin usc icr up cite req ired stock

nlueinüittheda fthcre cab Ic us 4mg pssantabw ofthis

propos ttheannual tmg 11U3 AJbS the .holder-sup$ idemphasiL

ismtendcd ibeusedfoi finitw cy 1k isthe qforItChevedden
and/ct his signes my belie re Rid 4a-Z proposal lot tha forthcoming

shareholder neetinB fi cbrmg and at icouw rebolderniseting Please direct

all utile cctAmurtoi toJohm.Chevatk 1t0MB MemorandumStC7-i6

FISMA 0MB Memorandum M-07-16
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Rule 14a4 of the Securities ExehangeAct of 1934

Shareholder proposats

This section addresses ion ecompany ji iuc ça ho proposa 31 prqcystatementond

identify the proposal in ii latin of piolywlr lb to pa ilds is rawal or speàiS meeting of

shamhoIdea.Thsummn.lnordertal CU iltanhc flprii lrsfudeThna ep
andinclued mg$haiysuppo6ng inTht s$Sr tyd pist ilij

follow

corr3inproce aunt afäwsj$tilk cSfl ispt xuit proposi

butci$y after mftlinf lhreaswlpo-U Cub bvdli ibis rid.answ

formatsothatltiseasls thundefstand.T it toyl as tePDtcei ibmltth

Question What is proposal

pourmat xns re npanyar oriti EDtdOf

directorstec huuk 4topreE .2 Ltfigetthec inVas$w iol Your

proposaiDtte bidya eft cnfcon.aty ten.tf mci Halt

ifyourpn Iliac psny tbicôeçar%t Jsog tin fptoii

meansto hi Ie eclb enappzai.QtaaPpf .tJntc

ethenatse .d tt word TMpccrosar 9fl itfeee Stth 4ftIIV nAAt vi fur

eiresoondinu statement in sunoort ofvour ontoosIl Larw

Question 2c Who ls eligible tnubnt proposal an4 dO demonstrairto the company the

am eligible

In qrder to be eligible tosubrq1tgippoea you must nave-çunuousJy neig xmpsi muwm maaeu

value or 1% of the companys secujitles eptitledlo be voted on the proposal at the rneebrflratleasuk

vent tw$t date you submit the pmjtosât Vóu-muatWnthue to held thosOseajrltiesthrouQhcthedäteefl

you are the registere holder lyoursecuilttes wt thatyour is

See St rehol4er ii ii 413 Th 109W JW1 WI lu

uc iethecor enyMith tyo it tChOI ect thcoughths

dm otthtniei ingofsh2 ii ko ii youat are idhotdOrt

empanylilcety $mfl iatyu re çjr-rti hares man
frassulxo ycurprop sat.yai us anvk sotty

liThe it sibrit flqnflwfl teptfwfleiacor holder9o r-securiPes

uu inkl ifyln fwUmey flteolJ ywaosnt sslyheldtb

iecudti ii ir-Yn iôISudl oftNflwrtt semi tthStqouthtiidb.Contir

toIgIdt Uj ic ipe nnssng tehoIthrsr

iiThe fr own ljapç jii tie4a hdtie-ap 240 d-IOIL

Schedtlt LV3c fdt 4I4t104 Jthistc a$ŁrSnda

Forni5 ri to tent ruate to hSS stirtgyoujr

owners 11 wtt -yea hgsbitIi Lbgir .lf.youhav

filedon ci .yn yden you iglSilylltnittfrebthe

cony of the schedule ancVor form and am subseoueht amendments reportinQathanga in your

Your wdlten statement that you continuously held4he required number of shares thr-the0fle-vear decO

as of the date of the-statement antI

Your written statement IhatyOLI kdegd to coptlnusoiterahlp Of theshares thmuqtr the date of the

conlpams annual or special meeting



EadtshwhotdfltSitthStM.SPet

me..s..nmmgstçpomngi

O$SS.SWhat Is thO 3dU for aubmfttinat

If you are ib froa pmposal forthecc anys annual meeting you can in most cases fInd the

deadffne hi lai stetnnt Metre the company did nothoil art Ennual reting last yea

has changed lie .maetingtor II itg than 3Odays ITem lastyeas meeting you san

thSkflinrtth anedfthe aIi/ vtedyreport ant 1oo32493caoftws
iii iii repbdsdP mi imai opables under Sd-I of St chapter of the

investment Ci /i 14D Iii o4 tp amid confrqverny sham MemSliOUJd sgbmitih prOpd

bymeansIncludh 3hntmsensthr pemitthem$jxovethed eofdekety

2Thedeadltneis di ithe3oavngmanWW1$prQosl ll flmtttedloraruiarWst

annualrneetingfll p1 rvustbem Mdattheomp deciseotflo iy JesUa
I2OcaSnd iays eirtithbfthe t1pdnysroxy loins eaidtoehàróft ftCOS

withthepn usy at rneetklg.-FDWeveC-tthecoelisnyi bold.sennuat 3S 190
previous or 1otfls yefl nn ilwelIng list been chsnga4by mpr tIler Wa bem
date of th vic yea mUpg then te deadline Is is senSe Urns barn the tori ran begins Ii

ojtotandn itçnxv teSts

It yeuae esDmiUlngia wPnaa fnnwet oftwetioldethethwinardWd
meetlnii -the deftdllhe Is araàsónablâimO.bºfaS the coMpany beisb1tsvItnt

tu wueanon wnat ii iThitO TOIIOWOiWOrflCUgMftfljrffO9dW% requlnmentso$p5aL4rn

answers to Questions thtouªtz atthls sectidnk

The company eicpludayour pm ndyafter it ties ojasa o.mepmblema youa

failed adegudtely ..z ride ft WithIn 14 lays of rnceIvb yout pa Sal thecothpiny wstno

you in writiqg any sdvW rlt It i$es as WI eflhw iflarne foPydurre onat
Your response uS ostim ted or ilocfroScaity iian 14-days 1mm 11w Jab

yc

rØceivedtheci ipan utb Dn.kcmnraIyni draprovide.bistc notlªeofadifiànc IVtho

de6çincycan the ru Sled if iu uPmftsptpsdt 6cqpipanflpropedy

determined deadline lithe nor any iii it ide ftie pmpol ti .i eterliave to Make submission

undet24b.i4a-4and pâwIde DlPv4ft

211 you fell in-yqur prnmlae to hojd-the eqc
shareholders then the company will be penf

any meeting held irithetildainO two caiwidi

of pa

loon

falwr
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Question i3 Whtc dolf thecempany Includes in sproxysat..ntraasoflswhyit

believes sharehoders shOuld not vote In favor of my proposal and dIsagree with some of Its

statements

1.TIte rnpany indtdŁUtIby Statement cons believes

vofe agajn$ yoijr proposal Tbe cOmpanyl$ alloWed make arguments refteodng Its own point of Just

as rut trpressyour Own

Howevr If you ij lU yIlionto yoi prop ihsmÆlytSlseor
misleading statements thatmay vJc4Ste ournli-faud cute 240 l4a-9 you shoUk promptly sendlo the

Commission staff and the compeny aleter pleInin9 the reasons for your vlew along wIth copy ofth

compafls stjtements opposing yaw pibposaL Tothe extent possible your letter shpuld IndUdeSPSCdIC

factual intormaon demonstrating the inemumcy of the companys ms Time permittlng yo may wish to

try to wotk ost your .d ce the-compny yo otdactlr the C1ntstŁIf

3We aqufrethe.pan1asndd ipyotIts state ants Op your proposal before itsenda

proxy matprials so that you may brIng to ow attentkjn afly rfltna1ly false or misleading statemette urstel

thefollowlng tirnefromes

Wirnoadtion rqfl-yçsi vp.m to your proPOial opportlrlg.ststementa

acfldiOon to ceuinng the coetpanyto tMudetin its proxy matertaJs thenthe company must provIde you

with copy of its oppoSition statements no later than5 calendar darsafter the company recelvesa copy of

yir revised prpposalw

ii iri alt othlir estheotttiy lirevkyob With Oflboppisilicn statements rvt6i than

.30 calendar daysbeom lls thecesotfts proxy state.mentetd fatmof prbx unddr24O.148

428902l
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