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Anthofly Horan

JPMorgan Chase Co

Corporate Secretary

Office of the Secretary

270 Park Avenue

New York NY 10017-2070

UNITED STATES

SECURES AND EXCHANGE COMMSSON
WASHINGTON D.C 20549-3010

This is in response to your letter dated January 2009 concerning the shareholder

proposal submitted to JPMorgan Chase by Ray Chevedden We also have received

letter on the proponents behalf dated February 18 2009 Our response is attached to the

enclosed photocopy of your correspondence By doing this we avoid having to recite or

summarize the facts set forth in the correspondence Copies of all of the correspondence

also will be provided to the proponent

In connection with this matter your attention is directed to the enclosure which

sets forth briefdiscussion of the Divisions informal procedures regarding shareholder

proposals

Enclosures

cc John Chevedden

Sincerely

Heather Maples

Senior Special Counsel

DIVISION OF

CORPORATION FINANCE

March 2009
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Re JPMorgan Chase Co

Incoming letter dated January 2009

Dear Mr Horan

FISMA 0MB Memorandum M.O716



March 2009

Response of the Office of Chief Counsel

Division of Corporation Finance

Re JPMorgan Chase Co

Incoming letter dated January 2009

The proposal asks the board to take the steps necessary to amend the bylaws and

each appropriate governing document to give holders of 10% of JPMorgan Chases

outstanding common stock or the lowest percentage allowed by law above 10% the

power to call special shareowner meetings and further provides that such bylaw and/or

charter text shall not have any exception or exclusion conditions to the fullest extent

permitted by state law that apply only to shareowners but not to management and/or the

board

We are unable to concur in your view that JPMorgan Chase may exclude the

proposal under rule 14a-8i2 Accordingly we do not believe that JPMorgan Chase

may omit the proposal from its proxy materials in reliance on rule 14a-8i2

We are unable to concur in your view that JPMorgan Chase may exclude the

proposal under rule 14a-8i3 Accordingly we do not believe that JPMorgan Chase

may omit the proposal from its proxy materials in reliance on rule 14a-8i3

We are unable to concur in your view that JPMorgan Chase may exclude the

proposal under rule 14a-8i6 Accordingly we donot believe that JPMorgan Chase

may omit the proposal from its proxy materials in reliance on rule 14a-8i6

Sincerely

Michael Reedich

Special Counsel



DWISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its
responsibility with respect to

matters arising under Rule 14a-8 CFR 240.14a-8 as with other matters under the proxy
rules is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine initially whether or not it may be appropriate in particular matter to

reconunend enforcement action to the Commission In connection with shareholder proposal
under Rule 14a-8 the Divisions staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Companys proxy materials as well

as any information furnished by the proponent or the proponents representative

Although Rule 14a-8k does not require any communications from shareholders to the

Commissions staff the staff will always consider information concerning alleged violations of
the statutes administered by the Commission including argument as to whether or not activities

proposed to be taken would be violative of the statute or rule involved The receipt by the staff

of such information however should not be construed as changing the staffs informal

procedures and proxy review into formal or adversary procedure

It is important to note that the staffs and Commissions no-action responses to

Rule 14a-8j submissions reflect only informal views The determinations reached in these no-
action letters do not and cannot adjudicate the merits of companys position with respect to the

proposal Only court such as U.S Disirict Court can decide whether company is obligated
to include shareholder proposals in its proxy materials Accordingly.a discretionary
determination not to recommend or take Commission enforcement action does not preclude

proponent or any shareholder of company from pursuing any rights he or she may have against
the company in court should the management omit the proposal from the companys proxy
material



JOHN CHEVEBDFN

FISMA 0MB Memorandum MO716 FISMA 0MB Memorandum MO716

February 18 2009

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100 Street NE
Washington DC 20549

JPMorgan Chase Co JPM
Rule 14a-8 Proposal by Ray Chevedden

Special Shareholder Meetings

Ladies and Gentlemen

This is in response to the January 2009 no action request with GibsOn Dunn Crutcher

copied on page

The following precedents were in regard to rule 14a-8 proposals with the same key resolved text

as this proposal

Burlington Northern Santa Fe Corroration January 12 2009
Allegheny Energy Inc January 15 2009
Honeywell International Inc January 152009
Baker Hughes Inc January 16 2009
Home Depot January 21 2009
Wyeth January 28 2009
ATT January 282009
Verizon Communications Inc February 22009
Bank of America CorDoration.Febnwiy 32009
Morgan Stanley February 42009
CVS Caremark Corporation February 62009

For these reasons it is requested that the staff find that this resolution cannot be omitte4 from the

company proxy

Sincerely

4vedden
Ray Chevedden

Irma Caracciolo caraccio1oirniajpmorgan.com
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Office of Chief Counsel

Thvsioii ofCoiporatrnn Finance

Secunties and xcbange CQnunission

100 Street NE
whmgton DC 20549

Re JPMQrgpn Chace Co

Rhateholdet Proposal ofJolm Chendden Rtw Chevedn

Ebtchange Act offl34Rufr 14a-8

Dear ladies and Qentlemem

This letter is to inform you that JPMergan Chase Co the Qbnipany intends to omit

front its-proxy statement and form of proxy fot itS2009 MnuaI Meeting of Shartldtts

celleetwely the 2009 Proxy Materials shareholder proposal the Proposal and

statejncnts support thereof subunned by Joint Cbeyedden the tPropouent purportedly under

the name of Ray Chevedden as his omml proponent

Pursiiant to Rule 14a-8jWehaVe

filed tins letter with -the Securities and Exchange Commission the

tomnnsswn no later than eitty SO calendar days before the Company

intends to file it deflrdtrsre 209 PrflyMaterials with the Conunission and

concuixeætly gent cojhes of this coixespondàzct to the Propoxte and btnioawial

proponent

Rule 14a-SQc and Staff Legal BulletIn No 14D Nov 2008 tSLB 141 provide that

shareholder propenehts aft required to send conpatnts copy of any 4Orrespandence that the-

proponents cleerto si4niiit tote Cptmissionror thesfattofthe thvtsion of Cotparataon Rnauee

the Stat Accordingly we nretÆkltg this opportunity to mtbrni the Proponent that tithe

Proponent elects to submit addituinal correspoadenee to the Conirmasion or the Staff with

respect
to tins Proposal copy ofthat cbrrespondence should concurrently be flinushed to the

ondersigned on behalf of the Companypursuant to Rule 14a-8k and SLE 141

270 ParkAYenUe NeWYOEI4 New ortthoil-2070

Telephone i2 270702 Farsltnhle 2122704240 anthony.hotah@thzecom

JPMoran-Cjla%eS Ca
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THJ IROFOSAL

The Propa1 stares

REOLVED harewnersask GUtbOatd toakt1 steps nessay mend or

bylaw andeacb appropnae governmg dcmentto vebtders oflO% of our

outstanding common ci Cor the lowest pere allowed law above 0%

thepower to call scia1 ownermcthn This rno1u4es that sieh bylaw

anoichar text svUI not havc ayeepUon or exclusion coidition to the

fullest extent pennittcd by state law that apply onJy to shareowners but not to

nanagementandlor the board

copy afthProposal as well related oorespondenc vith the Proponent is attached to this

letter as Exhibit

BASFS 1OIFCWSlOL

We believe that the Proponent dont satm the ownethipTequtre1nentS

Ri4e 14a-b fotlie reasons a4dresethn asearate nosetion request an4 aecorctinly1 that the

Proposal isexcludb1e ozrthat bss In add1tLo we beheve that the Proposal may properly be

cluded from the 2009 Proxy Materials pnt to

Rule I4a-giX beeusethePropol iinipennissib1y vague and rndefinte seas

to be inherently mileading

Rie 14a-8iX2 be ementation ofthe Proposal would ause the

Company to violate state law and

Rule 14a-8i6 because the-Company laeksthe power or antliority to implement

The LroosaI ay BeExcludcd under Rule 14-8X Recausc1heJropOal Is

1wperinssIbJy Ygue an4 In4efluteso as Be Thherently Misleading

14a8iX3 permits the xclubion shaebeldcr proposal the prposal

suppotn statement is coflttal7 any ofthe CO miSIfS-prOXY rules or regulations mcludm

Iuie l4a9 whcb prohibits materially fa1e or misleadhi statements ut pmxyspliciting

materials For the reasons discussed below the Proposal is- vague and indefirute as to be

insleadmg and therfore is eludable under Rule l4a-8X3
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The Stsff consistently has taken th position thiit vague and wdfinite shareholder

proposar mherentbt ntleadmg and therefore excludable under Rxile 14a-8iQ because

ther timstodthol4ers vnnng ant proposal nnrThe company in implementing the pmj%sai

ifattopted woul4 be abletq dttennme with any reasotiable certainty txaetty actions or

measuresthe propoai reqttires StaffLegal Butletu Ne 14B Sept 2004 SLB 14W
see QISO Dyer SEC 27 P24 713 781 8th Cit T9l41JflappCarStO usttltprçposal as

afte4 and submitted to the company is so va9ut and indenii as to make it unpossibie for

either flue boardofdirtctors or the stockholders ice toboniprehendprtoIsely what the

prOpOSSJ WQUILt entail In this rçgard the Staffhas peanitted the exchiaion of vafiety of

shareholder prop mcludnigymposs reques1rngaandment to companys certificate of

mncoipbraton Gr by1avs e4kaàr4up Inc avaiL Apr 2O07 concumng with the

exciSon ofa barebo1der proposal requesting that the companys board anencUhe ebmpanys

goventg mstrthnettts to uerL affirni anctdeibse tke uht ofthe owners afthscompanytu set

standards ofcporate govapanee vague and indefinitel Peoples Ep.ergpCorp avail

Dccv 102004 conctimng the exeiusionsvaueofawoposaI Teqtiestg that thehoard

axnerdthc ceruficate and bylaws providttbnt officers and UIreOtOIS11 not be rn4epmfled

frontpersonal hihty kr acts Or omissions uwolvmg grc%$s neSnee or reckless neglect In

fact the StafflS concurreti thatnumerous shareholder prqposth spbmitted hrthe Proponent

requeSting companies to ansi provisions regarding the ability of shareholders to call special

meetiugs were vasue and rndefhilte and thus coul4 be ealuded under Rule 14a-SIXS Se

Jytheoit Co avaiL Mar 2S20Q8 ponourtnjg with the exeluston ofibe Proponents proposal

that the board of directors amend the companys bytaws and arty other aptopriate governing

documents in orderthat there is no cestuction athe sbarehotdetrfghtto tails spccralmeetipg

Cff ice bepot 1w avail Feb 252008 khM Irnz @vail Peb 222008 ScherugJlough

Corp avail Feb 22 2008 Clcb Capemark Corp avail Feb 21 2008 Paw Cherrncal Co

avail Jan 31200$ Ine1 Corp avaiL Jan 31 2008JPMorgafl Clwst Co

avail Jan 31 2008 flway Inc avaiL Jan 31 2008 Thne Warner Inc avail

Jail 312008% Bmw ktnSquS Cq avail Jan 312008 flzerJnc avaiL Jan 29 20Q$a

rxon Mobil Cm-p avail Jam 2008

Moreovet the Staiflas on numerous cEcaslons concurred that shareholder proposal

was sufficiently nxsleadntg so as tçjUSti exdusion where atortipany and its sharehpldtrs

interpret the proppsal difterently suthtt anction ulthnaIety taken by the company

upon implsinetnation proposal could be igmücaMly different from the actions

envisioned by shareholders voting on the prpposal Fuqua Industries Inc avail

Mar 12 1991 see aiw RaM of4menca Cp avail June II 2007 ernzwnng with the

exclusion of shareholder proposal callurg for the board ofdwectors to compil report

concerning the thinking of the Directea concrning representative jye55 vague and

indefinite .luget wrgy Jnc avail Mat $02 concurring with the exdusjon of

proposal requesting that the companys board ofilirectorstake the necessary steps to implement

apohcy of unproved corporate governance
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lathe instant case4 tieither the CopanynQr its sharehói4ers cn deternune the measures

reUSte4 by the Propc1becan tlieTrqposat flsintemaUyiconSistent The eetative

Language inthe opsai inssts ftwe sntices The flst sentene rcquc that the

ComBoatd ofDiretctke the steps ecssay to aniend owby1aws anteacli

gppoate govemin docpncut to give hoders of fl% flrnroutstau4ing commoi stack orthe

towcst perentaa11owtd law above 10%the power to a11 speciM shareowner meetings

Thsexmd sentence eqwres further iltsucb by1nd/rtharter text wiR not have any

ox_on oreco1Woi condthon to hc fillesLextent permitted by stare law That apply only

sharewnrs flovr tJie by1wor cbarter1xt reqttested in th1tentnce the Puposa1

its face o1ude an ex1usion enditiofl 1i t1at it eqHCIt1Y exiidshlders f1ess than

10% the Cinpaiiys utstandmg cmnioi stckfrom havingthe ability to cafl special

rneetuiglrsharthdets Thus the bylaw or cbrter tet requested in the fiit sentezice the

Proposal is inconsistent with the requireftients
efthe trequestec in the secoud seiItene of the

Pto an4 aceoxdingly neither the Cottpany ntr shae1io1ders know what is required.2

The Staffprevouily has reognize4 tbat w1ien such mtrnal mconsistencis exist within

the resolufloi ausof aproposaL IproPosa1 IS rendered age ami m4efn4e and mat be

excIuded undetIe 14a-8i3 Forexample in oflommurnCLUWfls bw aall

Feb 21 2OO8 the resolittm clause ofthepropsal mclude spe.cLfie requirenent ii tbe form

famaximum limit on the siof co pensauonawaxds and general reqturement in the fonu

methOl fbr eatcuatmg the i2e OfsUCb eonipeisatIGn award ffwever when the two

requrethentS prGved te be inconsistent with each bther eausetheznethod caIation

ultedm a.Watds ecedit the niaximum bunt the Staff Łoneurred with the exdusion ofihe

proposal as gtze and indefimte also Roetng tZz avail Feb l$ l98 cqnining with

the xclunfaproposal as vague and ambiguous because the speeific hmtdtions in the

proposal oii the number and identity of direcoxs serving multip1-year texm were mcousistent

The cbiuse in the send sentence that e5ectively wcuk1 alkwwi exception or eclusiOn

conhtons required by any state lawto hih the Cmpany is subject do not address or

remedy the contbet between the two senienees leöause t1i 10% stôk wnexship condmon

called br th first sentence is not feqwred by Dclawarestate law 4ner which the

Company is incorporated

Evidenef this eonfusion can be seen in the teniatve ways thatreqwrentents of the

roposal have been mtepreted by other companIes receiving the same Propoah 5e eg

Vezn Commumcauons 1ic inconung No-Actign request filed flea iS 2OO

nte4rethtg the limitation on exception or exclusion conditiOflS to potentially apply to

procedural an4 notice provisions orthe subject matter otspecal meetiægs Home Lepot Inc

incoming No-Action request1
filed Dcc 2OQ sitie Ru ugtOn NorThern Sata

Corp incgming No-Action request filed Dcc 2018 sanie
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with the proce$s itproKnded fQ ShathO1dC2 e1et dWetOrS tO mflpIe-ar tenns Suni1a1y

the reo1uflon clause oftlie Proposal motudes tle specIfi f4uiremt thaton13f ShaehQ1deIS

h1Uug ofthe Companys stOck have the athhtyio c1I specza1 xneetng w1uch cox1fhts

wfth the Pioposa genea1 teqirement thtt there be exteplofl or e1oi cnliflons In

fa the Prpposal cieates inor eonftsioti for sharthoiders t1iai he Vrirnconpen$atiOu

pto_ beait the mconsisteny is paentand does nQeqtnreanY hathetica1 ca1u1atwis

Coiitrawith Staprce4entihe Ccmpanys shre1ioIdexaflnoi biete4tO make

infomied 4ecsio the mersofthe Proposal iftliey are unabJe to 1etenmZe with aiiy

reanab1e etinty aotIy what atons or meases the propusal requiril SL i4B see aLso

YeugC4rp avail Fe 204 Capttal On Fnda1 Co avL Peb 1i003

xQIud1fl3 jtOOSd wider Rule I4a-8iX where the company arg4 That its harehaIdets

WGpd not know with any ertaint wbat tiey re vtbig eiher tot oragamst Here the

opexative1apguage PtopOMd is seIf-contradietmy aiid thereforeiiettherlheCdlnPanYS

barehyIdeinorits Btd oDetois wodbb1etqdeteritflZ1e withaiiyctamy what

actIo1s the Cnipwty wuJLbe eU1rt4 to take dcrt cojip withthe Propoat

Mcordiji1we believe thatas atdt ofthe siague nd mde1mte Eiature efthe PrGpo$aI the

Proptl impennisibiy mtsleading arid thus excludable nuts entirety widet Rule l4a-iX3

IL The Proposal May Be cludcd under Rule 14a-8iX flccaie Implementation of

the Proposal WOUltl Cause the Company to Violate State Law4

Rule 14a$%X2 permits company to cicclude shareholder prçpesaI ifmiplenientation

otthe poposa1 would cause itto violate any state feder1 or ibreign laWto wIuh itissujeet

The company4s incorporated uider the laws of the State ofDelaware Eirthe raons set lbrth

th the legal ornou regardiDelaware law froni Rchards Layton Fingr attached

hereto as EthIbit the Delare Law Ophnon the Company believes that tIe ropesal is

excludable wider Ride 14a8iX2 heeause wp1emeitatiOn4ftl%eEOPoSat wcrnld caie the

Company to viojate the ØlawareGeiteral Coiporon Law die tRCL1

The PropSaI requests thatany excepton or exel COxKUtIOXSPPIt to

areeant1b7laWafldfOr charter text gsbareYoldersC abdityto call speal

meetmg also be apphedto Ananagemeflt and/or the board flow vera diussediii the

Delaware Law Dinion iecertftcate incorporation anti/or bylaws nay not hm4 the express

poer of the board of directors call special meetmgs gectoa 21td ofthe D3CLMdss
that meetjns of the stockholdersinay be cafted by the board odireetors vithot any

means to fluiitr restrict such poWcr in companys bylaws tr otherwise Yet the Proposal

Tequests both thatthe ability of hareiio1dexs call special meetings be conditoue4upoa

holding 10% oflhe Companys shares and that the same con ionbeapplied to iat1ageient

and/or the board This as supported by the Delaware Law Oznion leiuerLtatou of he
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Pto w914d Cetb Company to vtoiat state- law3 becaUSC the Proposal ruests the

iiipsxtinfeccepton or ec1us1Qn cndrnon cm theunresthcte power eftlie Cornpauys

Board tG call speia1 meeting

The Sapevious1y has concurtd with the ex1usion uncter R1 14a-$iX2 or ts

predecessor ofshaLho1der proposaIhat enfb$1 ccii1va

ameiidment tzat ifimplemented wôukl vioiat state Iaw FG4E Crnp ava1

Fb 14g 2006 ctniurr1ng Wth1Ie e1usion ofa pyoposal rustzng the ameudmetit f1he

cnipatiys gveflne 4cuxnents to institute majoiity votw ni direct e1etiois where

Scton 1O8e oflhe Cahbmi Cotpôatiens Code equ1red that pluraliy voting be used in-the

eIctionofdirector HeTtt-Fqekard Co avml Jau 20ft5 cortrflng witflbe excIustoi

of proposal eommending that he company amend its by1awo tht cffieer thay reive

in excc$s oftetam limits withut approval by vote cfLthe major4y of

the steckhoidersin vdatioi oftb one shr one vote stan4ard set fotthfti DGCL

Seeton 2l2Th Inc avaiL Dec ZQ 2X4 ncurriflgith the exclustoli of

prcpsa1 requ titzg an amendment to the eompan7s governing mstrument to proyide that every

srho1derieOIutiofl arved by maonty of the votes cast be unpTlemented by the company

since The propbal wou1deonthCt with Sectaon 1101 59A of the Ohio Revised Code tdmg
the 1duetat dities ofdfrecters se also Boeing Co avaiLMar l99 cozlcrAn with the

ec1ns1Oflf pbposalrequeSting
that every-corporate action reqnitiig ilareholder approval be

approveIbi asrmjlemajority vote of shares since the irOposai would conflict with provisions

of tkiOCt thatre4uire vote of at least znaority ofthe ostandingshat oil certain 1ssiIes

Tribune Co avaiL Feb 2Z 1991 conumng with the exlusibiiGf proposal reqjiestmg that

the crnpanys prosy materials be mailed at least 50 busmess days pio to tire anrnial meeting

Th rereiTee in the ircpsal to the fttflet extent perxnitte4 by tnte jaw dqes not affect

thrs einicuslon On its face such language actdresses the extent whieh the requested

b4w and/or eharttxt wifl not have any exception pr exelusion cnthtions there

wiB be no ception pr exehsion odtn otrequired by state law and gbta the

confket between the first and seconrLsentenee5 olthe sadrsqussed Section above

The language doeS not limir the exception or exclusIon conditions that would app1y only

to management and/or the boaal Were rt4o do so the entire second

sexcefthe proposal would be ren4ered nullity becauae asuppotte4 by the 1eaware

Law Opimon there isno etento winch the exception rxe1usion condmon included in the

Proposal ispenntted by state law another exam$e ôIwhy set

forth Secdbni abeve the Proposal can be excluded imderThi1e i4a4iX3 as vague and

indflnite because theContpailys sir reitot4e worll lie imable to determine with any

reasonacertaifltY what actions would be taken under the proposal Fiqua Inc1usnes Inc

avafl Mar 12 19911
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slice the proposal wrnld conflict th Setipns 2i3 and 222 ofth DGCL which set forth

certain requirements and the reofI datefOr shareholder netmg

The Proposal TCIUeStThat aiy cetk1 Qt XC1US condion applied the abihty

shaebo1ders to call peciaI nieetinga1s be apphe4to mangcmeitand/orthe bOaThL

Hewever DeIawaie 1awpros4he Companys Board unres1nctd power to a1i apec1

mgwiiivli anflot alteied subtaitive1y 1y the tbmpany Therfoie the Pmposai

exciudahie ptuuantto Ri I4a4X2 because as supported byihe DeIawa Law Qpuiio

imp1cvtentafionoftIie Propsa1 ru1d causethe Compwiyto pp1icab1estate law

UI The Proposal May Be Fxclnded under kule 14a4i BecausetbeCOu1panr Lac1s

the Power or Authority to Implement the ProposaL

Putuant to Rule 14a8i6 eornp.any may exclude propsai i1the oinywoUld

Iàcl thepoweror authority to lrn.plment the proposat The Company lacks the power arid

authority to implement the Proposal and the Proposal can be e1uded under Rule 14a-8X

both because the Proposal is vag arid utdeflnlte tlia the Company wouIdl unable

to ixie what action aloJd be tkepee fn ernatronalBusjys Mmthrnet Ccrp avaiL

141 92 applying predcessor Rule l4a4cX6 an4 the Proposal seeks action

contrary to state law see eg SWnng-Pirnigh Cip avail Ma 27 2008 sank of4merica

Corp avail Feb 2008 Boerng Co avail Feb i92008 PGE Corj avail

Feb 25 2008 onenrr1ng with the cxclusLon of proposal idet both Rule 14a-Si2 and

Rule l4a8iX

Asdicussc4 mSectioh above the Proposal ivaue and indeiinfle because it is

inteniall inconsistent and requests that the Corpan BoatI take the inipossibJe ctwns

both adopting bylaw containing an exclusion coixlition and utmçhidmg any exdusion

nrdldons in ucb bytaw Admylbr substantially the son thePrtijosa1 may

beexekided under Rule 14e-aLX3 as itnpenrnsslbly vaguó and indefinite it ato is edudable

wider ftule i4a-8 as beyondthe Companys power to tniplement

As dicussesl ineetii Eabe the Proposal inpenientation would riolat the

1CL SpecificaUy Delawa lawprPvideS thComatiysfloard unrestricted power to taIl

special meetIng which cannot be altered substantively by the Qoinpany Accordngiy fr

substantrafly the same reasonstbat the Proposal may eciuded under Rule l4a8 as

dolating state law ins also exludablc under Rule I4a-SX$ as beyond the Companytpower

to implement
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Based upoii thc foregomg ana1ysi we respectfuliy request that the Stafccrncnrthat it

will tkeno actiOn ftheCompany exlndes he Proposal ftom its 20G9 jroxyMatenals We

would be happy to provide you witb any additional information and answel any qtiestious
that

yOU may have regarthnihis subject

If we can be ofany further assistaocein tins matter plesse do not hesitate call me at

212270-7122 tr Amy goodman xf Qibon DunA Crutober LLP at U2 55-653

Sincerely

Mth9ny Horan

Enc1ures

Mny 3eodin Gibson Dunn Crutcher LLP

John Chevedden

Ray Chevedden
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.. olmsted To Anthony Horan ANTHONY.HORAN@thaSe.com

hFISMA 0MB Memorandum M-07-1
Caracciolo caraccolo_irmajpmorgan.com

11/0412008 0955 PM

Subject Rule 14a-8 Proposal JPM 8PM

This document contains file attachment with file size of 224.0 KB

Pleaae see the attachment
Sinceiel-
John Chevedden
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Dear tt ànon

àlste

l4frtTatttWQt$
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JPMORGAN CHAsE Ca

Anthony Horafl

CorporateScretary

November 2008

Office of the Secretary

VIA OVERNIGhT DEL WERY
Mr John Cbeveclden

FISMA 0MB Memorandum MO716

Re Shareholder Proposal John Cbevedden/Ray Chevedden

Deai Mr Chevedden

am writing on behalf of JPMorgan Chase Co JPM which received on November 2008

from Mr Ray C1evedden on behalf of the RayT Chevedden and Veronica Chevedden

Fml.Tnt MemoratabQhOC1 proposal-entitled Special Shareowner Meetings for

consideratioe at our 2009 Annual Meeting of Shareholders Proposal Mr Chevedden has

appointed you as his proxy to act on his behalf in this-and all matters related to this proposal and

its submission at our annual meeting

Mr Clieveddens Proposal contains certain prQcedüral deficiencies as set forth below which

Securities and l3xchange Conimisaion SEC regulations require us to bring to your attention

Rule 14a4b under the Securities Exchange Act of 1934 as amended provides
that each

shareholder proponent must submit sufficient proof that he has continuously
held at least $2000

in market va1ue or 1% ofa companys shares entitled to vote on the proposal for at least one

year as of the date the sharehold6r proposal was submitted The Companys stocic records do nt

indicate that Mr Chevedden is th record owner of sufficient shares to satisfy this requirement

and we did not-receive proof from him that he has satisfied Rule 4a-8s ownership requirements

as of the date that the proposal was submitted to WM

To remedy this defect you must submit sufficient proof of Mr Cheveddens ownership of JPM

shares As explained in Rule 14a-8b sufficient proof may be in the form of

written statemont from the record holder of his shares usually broker or

bank verifying that as of the date the proposal was submitted he continuously

held the requisite number oflPM shares for at least one year or

if he has filed Schedule 13D Schedule 13G Form Form or Form or

amendments to those documents-or updated forms reflecting his owflership of

JPM shares as of or before the date on which the one-year eligibility period

begins copy of-the schedule and/or form and any subsequent amendments

reporting change in the ownership level and written statement that he

continuously held the required number of shares for the one-year period

270 Park Avenue New York New YorK 10017-2070

Tekphone 212 2707122 Facsknile 212 270 4240 anthony.horanachae.cOm

JPMorgan Chase



The rules of the SEC require that your response to this letter be postmarked or transmitted

electronically no later than 14 calendar days from the date you receive this letter Please address

any rcspdnse tame at 270 Park Avenue 38th FloorNew York NY 10117 Alternately you

may transmit any response by facsimile to me at 2.12-27ç-4240 For your reference please find

enclosed copy of SEC Rule 14a-8

If you have any questions with respect to the foregoing pJiae contact me

Sincerely

cc Chevedden

Ennlo.sure Rule 4a-8 of the Secutitie Exchange Act of 1934

Sharcholder proposal acknowiedcmcrn 2008- Chcvcddcn rc dcficictcy.doc



Rule 14a..8 of the Securities Exchange Act of 1934

Shareholder proposals

This scction addresses.when company rnusUnclude shareholders proposal in its proxy statenient and

identify the propospl in its form of proxy when the company holds an annual or special meeting of

sharhblders In zummary..in order to have your shareholder proposal included on compahys pmy card

and Included along with any supporting statement in its proxy statement you must be eligible and follow

certain pr cedOre Under few specific clrcumstances the company is permitted-to exclude your pEoposal

but only after sMbmitting its reasons to the Commission We structured this section- in question-and-answer

format so that It Is easietb uidØrstttnd The references to you are to shareholder seeking to submit the

prOposal

Question What is proposal

shareholder proposal Is your recomniendatton or requiremt-that the company andfor its board of

directbrsrtalte action which you Intend to present at meeting of the companys shareholders Your

-proposal shOuld State clearly as possible the course of action That yott balieve the company should follow

If your propopal is placed on the companys proxy rd the company niuSt-also provide in the form proxy

means for shareholders to specify by boxes a-choice between approval or disapproval or abstention Unless

otherwise Indicated the word proposar as used in this section refers both to your proposal and to your

couesporiding statement in support otyour proposal if Ony

Question Who is eligible to submit proposal1 and how do demonstrate to the company that

am eligible

In order to be eligible to submit proposal you must have continuously held at least $2000 in market

value or 1% of the dothpahys securitIeS entitled to be voted on the proposal atihe meeting for at least one

year by the data you submit the proposal You must continue to hold those securities through tne date.of the

nteeting

If you are thereglstered holder of your securities which rneans.that your name appears in the companys

records as shareholder the companycan verify your eligibility on its own although you will still hay to

provide the company with written statement-that you intend to continue to hold the securities through the

date of the meeting of shareholders However if like many shareholders you are not registered holder the

company likely does not know that you are shareholder or how many shares you own In this case at the

time you submit your proposal you must prove your eligibility
to the company in one of two ways

The first way is to submit to the company written statement from the record holder of your securities

usualiy.a broker or bank verifying that at the time you submitted your proposal you continuously held the

securitieS for at least one year You must also indude your own written statement that you intend to continue

to hold the securities through the date Of the meeting of shareholders or

ii The second way to prove pwnCrship applies only if you have filed Schedule 130 240.13d1Ol
Schedule 13G 240.13rt102 Form 249.fO3 of this chapter Form 249.i04 of this chapter and/or

Form 249.105 of this chapter or amendmentS to those documents or updated forms reflecting your

ownershipof the shares as of or before the date on which the one-year eIIlbility period begins If you have

tiled one of these documents with the SEC you may demonstrate-your eligibility by submitting to the

company

AA copy of the sdiedule and/or form and any subsequent amendments reporting change in your

ownership level

Your written statement that you continuously held the required number of shares for the one-year period

as of the date of the statement and

Your written statement that you intend to continue ownership of the shares through the date of the

companys annual or special meeting

428902v1



Question How many proposals may submit

Each shareholder may submit no more than one proposal to company for particular shareholders

meeting

Question How long can my proposal be

The propsal inckrding any accompanying supporting statementmay not exceed 500 words

eJ Question What is the dead ins far submitting proposal

If you are submitting your pioposal for the compeift annual meeting you can inmost cases find the

deadline in last years proxy statement However if the company didnotkoid an annual meeting last year or

has changed the date of its meeting for tiis year more than 30 days from last yearsrneethig you tan

usually find the desdliste in one of the comp quarterly rexirts on Forrn10-Q g249.308a of this

chapter or In sharehplder reports of Invesimerlt compartes under 2O..3Ad-1 of this chapter of the

lnvesnerit Company Act of 1940 In order to avoid-controversy shareholders should submittheir proposas

by means inbluding electronic means that permit them to prove the dÆteddelivery

The deadline Is calculated In the following manner if the propoeal Is ubmltted for regularly scheduled

ahnual meeting The proposal must be received at the companys principal.executive offices not less than

120 calendar clays before the date of the company proxy statement released to starehoiders in connection

with the previous years annual moeting However If the compahydJd not hold an annual meeting the

previous year or If the date of this years annual .meeting has been changed by mor.ethan 30 days from the

date of the previous years meeting then the deadline is reasonable time before the company begins tO

print and send its proxy materials

If you are submitting your proposal for meeting of shareholders other than regularly scheduled annual

nteeting.the deadline reasonable time before the company begins tb print aiid send its pralry materials

f3 QuestIon What if fafl to isillow one of the elIibility or procedural requirements explained in

answers to Questions through of this section

The company may exclude your proposal but only after it has notified you of the problem and you have

tailed adequately to correct it Within 14 calendar days of receMng yoiir proposal the company must notify

you in writing of any procedural or eligibility deficiencies aewell as of the limelrame for your response

Your response must be postmarked or transmitted electronically no later than 14 days from the date you
received the companys notification company need not provide you such notice of deficiency if the

deficiency cannot be remedied such as If you 1l to submit propose by the companys properly

determined deadline if the company intends to exclude the proposal it will .latdr have to make submission

under 40.I4a4 and provide you with copy under Question 10 below 240.14a-8j

If you fall in your promise to hold the required number of securities through the date of the meeting of

shareholders then the company will be permitted to exclude all of your proposals from its proxy mateiials lot

any meeting held in the following two calendar years

Qrrestion Who has the burden of persuading the Commission or its staff that my proposal can
be excluded

Except as otherwise nOted the burden is on the company to demonstrate that it is entitled to exclude

proposal

Question Must appear personally at the shareholders meeting to present the proposal

Either you or your representative who is qualified under state law to present the proposal on your behaL
must attend the meeting to present the proposal Whether you attend the meeting yourself orsend

428902v1



qualified representative to the meeting inyour place you should make sure that you or your representative

follow the proper state law procedures for attending the meeting and/or presenting your proposal

If the mpany holds its shareholder meeting in whole or in part via electronic media end the company

permits you or your representative to present your proposal via such media then you may appear through

Olectrorlic media rather than traveling to the meeting to appear in person

If you or your qualified representative fell to appear and present the proposal without good catrse the

company will be permitted to xdude all of your fropoals from Its proxy materials for any meetings held in

the following two caIeiidar years

OuPen If have complied with the procedtlral requfrements on what other bases may

company rely to exclude my proposal

Improper understate law lfthe proposal Is no.1 proper subject for action by shareholders under the

laWs of the jurisdiction of the companys oraæization

Note to paragrapfiiX1 Depending on the subjectmetter sante proposals are not considered

proper undpr state law if they would be binding on the company if approved by shareholders in

our experlene most proposals that.are cast as redommendatiOns or requests that the board of

directors take specified action are proper understate law Accordingly we will assume that

proposal drafted as recommendation or suggestion is proper unlesS the company demonstrates

otherwise

Violation oflÆwIf the proposal would if implemented cause the company to violate any state federal or

foreign law to which It is subject

Note to paragraphi2 We will not apply this basis for exdusion to permt exclusion of

proposal on grounds that ft would volateforeign law if compliance with the foreign law would

result In violation of any state or federal law

Violation of proxy ni/es If the proposal or supporting statement Is contrary to any of theCommisslons

proxy rules including 24O.14a-9 which prohibits maiSrially false-or misleading statements in proxy

soliciting materials

Personal grievance spec interest If the proposal relates to the redress of personal claim or

grievance against the company or any other person or if it is desigoed to result in benefit to you or to

further personal interest which Is not shared -by the other shareholders at large

Relevance If the proposal relates to operations which account for less than percent of the companys
total assets at the end of its most recent fiscal year and for less than percent of Its net earnings and gross

sales for its most recent fiscal year and is not otherwise
significantly

related to the companys business

Absence of power/aullorify If the company would lack the power or authority to implement the proposal

Management functions If the proposal deals with matter relating to the companys ordinary business

operations

Relates to election If the proposal relates to nomination or an electiofl for membership on the

companys board of directors or analogous governing body or procedure for such nomination or election

Confticts with companys proposal If the proposJ directly conflicts with one of the companys own

proposals to be submitted to shareholders at the same meeting

Note to paragraphi9 companys submission to the Commission under this section should

specify the points of conflict with the companys proposal

428902vl



10 Substantially implemented If the company has already substantially implemented the proposal

Duplicafon If the proposal substantially duplicates another proposal previously submitted to the

company by another proponent that will be Included in the companys proxy materials for the same meeting

12 Resubmissions If the proposal dealswith substantially the same subject matter as another proposal or

proposals that has or have been previously included in the companys proxy materials within the preceding

calendar years company may exclude it from its ç$roxy materials for any neting heW within datendat

years of the Iattlme it was included lithe proposal received

Less than 3% of the vote if proposed-once within the prededlæg calendar years

iiJ Less than 6% of the vote on its last submission to shareholders if proposed twice previously within the

preceding calendar years or

iii tess than 10f of the vote on Its last submIssIon to shareholders If proposed three times or more

pevlnusIy withirr the.preceding calendat years and

1.3 Specific amount of dMdends If the proposal relates to specific amounts of cash or stock dividends

Question 10 What procedures must the company follow if it Intends to exclude my proposal

.1- If the company inffends to exclude proposal from its prtaty materials It must file its reasons with the

Commission nç later than 80 calendar days bdfore It filqŁ its defInltiv proxy statement and form of proxy

wIth the Commission The company must simultaneously provide you with copf its submission The

Commission staff may permit the company to make its submipsion later than .8.0 days before the company

files its-definitive proxy statemect and form of proxy if the company demonstrates good cause for missing

the-deadline

The company must file six paper copies of the following

The proposal

iiAn-explanatiOn of why the company believes that It may exclude tile proposal which should if possible

refer the most recent applicable authority such as prior Division letters Issued under the rule and

iii supporting opinionot counsel when SUCh reasons.are based on matters of state or foreign law

QuestIon 11 May submit my own statement to the Commission responding to the companys

arguments

Yes you may submit response but it is not required You should try to submit any response to us with

copy to the company as soon as possible afterihe company makes its submission This way the

Commission staff will have time to consider fully your submission before it isSVes its response You should

submit six paper copies of your response

Question 12 If the company includes my shareholder proposal in its proxy materials what Information

about me must it include along with the-proposal itself

The companys proxy statement must Include your name and address as well as the number of the

companys voting securities that you hold However instead of pmvldinb that information the company may
instead Include statement that It Will provide the information to shareholders promptly upon receiving an
oral or written request

The company is not responsible for the contents of your proposal or supporting statement

428902



Question 13 What can do it the company includes in its proxy statement reasons why it

believes shareholders should not vote in favor of my proposaLarid disagree with some of its

statements

The àompany may elect to include in its proxy statement reasons why it beIeves shareholders should
vote against your prOpOsaL The company is allowed to make arguments reflsvting its own point of view juf
as you may ecpreSs your own point Of view in your Proposafssupporting statement

Huwever if you believe that the company% opposition to your proposal contains matenally lalse or

misleading statements ttat may violate our Onti-fraud rule 240.14a9 you should promptly send to the

Commission staff and the company letter explaining the re onsfoi youiiew along with a.copyof the

companys statements oposing your proposal To the extent pOssibIe your letter Should include specific
factual atlondeinOnstratfg the inacctaoy of the sompanyts claims Time permitting you may wish to

tryto work out your differences with the company by yriurseff before contacting the Commission staff

We require theompany to send you copy of its statements opposing your proposal before it sends its

proxy matedai$ so that you may bring to our attention any nterialFyfalse or misleading statements under
the following lirneframes

If our no-action resporrse requires that you make revisions to your proposal or supporting statement as
condition to requiring the companyto include it.in its proxy materials1 then the company must provide you
with copy of its opposition statements no later than calender days after the company rehaives copy of

your rOvisOd proposdi or

iiIn all other cases the companymust provide you with acopyp its opposition statOrhents no later than

30 calendar days before its flies definitive copies of its proxy statement and form of proxy under 240i4a6

428902vl



olmsted To AntJiony Horan anthony.horan@chase.ccm

ISMA 0MB Memorandum MO716
111712008043OPM

bec

Subject Rule 14a-8 Broker Letter JPM SPM

HiSIQI This mssac6ep

Mr Boan
At.tacad- is the broker letter reqtested Please advise within one busineEs

day whether there7 is any further rule 14a- equiremeflt

Sincerely
Jobii Cheedden

cct3Doo7.pd
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RICHARDS
LAYTON

FINGER

December 192008

JPMorgan Chase Co
270 Park Ave
New York NY 10017

Re Stockholder Proposal Submitted by John Chevedden

Ladies and Gentlemen

We have acted as special Delaware counsel to JPMorgan Chase Co
Delaware corporation the Company in connection with proposal the Proposal

submitted by John Chevedclen the Proponent under the name of Ray Chevedden as his

nominal proponent that the Proponent intends to present at the Companys 2009 annual meeting

of stockholders the Annual Meeting In this connection you have requested our opinion as

to certain matter under the General Corporation Law of the State of Delaware the General

Corporation Law

For the purpose of rendering our opinion as expressed herein we have been

furnished and have reviewed the following documents

the Restated Certificate of Incorporation of the Company as filed with the

Secretary of State of the State of Delaware the Secretary of State on April 2006 as

amended by the Certificate of Ownership and Merger as filed with the Secretary of State on

December 21 2007 the Certificate of Designations as filed with the Secretary of State on April

23 2008 the Certificates of Designations as filed with the Secretary of State on July 2008 the

Certificate of Designations as flied with the Secretary of State on August 21 2008 and the

Certificate of Designations as ified with the Secretary of State on October 272008 collectively

the Certificate of Incorporation

ii the Bylaws of the Company as amended the Bylaws and

iii the Proposal and the supporting statement thereto

With respect to the foregoing documents we have assumed the genuineness

of all signatures and the incumbency authority legal right and power and legal capacity under

all applicable laws and regulations of each of the officers and other persons and entities signing

One Rodney Square 920 North King Street Wilmington DE 19801 Phone 302-651-7700 Fax 302-651-770.1

wwwrlf.com



JPMorgan Chase Co
December 19 2008
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or whose signatures appear upon each of said documents as or on behalf of the parties thereto

the conformity to authentià originals of all documents submitted to us as certified

conformed photostatic electronic or other copies and that the foregoing documents in the

forms submitted to us for our review have not been and will not be altered or amended in any

respect material to our opinion as expressed herein For the purpose of rendering our opinion as

expressed herein we have not reviewed any document other than the documents set forth above

and except as set forth in this opinion we assume there exists no provision of any such other

document that bears upon or is inconsistent with our opinion as expressed herein We have

conducted no independent factual investigation of our own but rather have relied solely upon the

foregoing documents the statements and information set forth therein and the additional matters

recited or assumed herein all of which we assume to be true complete and accurate in all

material respects

The Pronosal

The Proposal reads as follows

RESOLVED Shareowners ask our board to take the steps

necessary to amend our bylaws and each appropriate governing

document to give holders of 10% of our outstanding common stock

or the lowest percentage aJ.lowed by law above 10% the power to

call special shareowner meetings This includes that such bylaw

and/or charter text will not have any exception or exclusion

conditiQns to the fullest extent permitted by state law that apply

only to shareowners but not to management and/or the board

Discussion

You have asked our opinion as to whether implementation of the Proposal would

violate Delaware law For the reasons set forth below in our opinion implementation of the

Proposal by the Companywould violate the General Corporation Law

The first sentence of the Proposal requests that the Board of Directors of the

Company the Board take the steps necessary to amend the Bylaws and/or Certificate of

Incorporation to provide the holders of 10% of the Companys outstanding common stock with

the power to call special meetings of stockholders The second sentence of the Proposal provides

that any exception or exclusion conditions applying to the stockholders power to call special

meeting must also be applied to the Companys management and/or the Board One exception

or exclusion condition imposed on the stockholders power to call special meetings under the

Proposal is their holding 10% or more of the Companys outstanding common stock As applied

to the Board pursuant to the language of the Proposal this condition would require the directors

to hold at least 10% of the Companys outstanding common stock to call special meeting of

stockholders For purposes of this opinion we have assumed that the Proposal would be read to
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have this effect Notably the Proposal does not seek to impose process-oriented limitation on

the Boards power to call special meetings çg requiring unanimous Board approval to call

special meetings but instead purports to preclude the Board from calling special meetings

tinless the directors have satisfied an external conditionnamely the ownership of 10% of the

Companys stockthat is unrelated to the process through which the Board makes decisions As

result of this restriction for the reasons set forth below in our opinion the Proposal if

implemented would violate the General Corporation Law

Section 211d of the General Corporation Law governs the calling of special

meetings of stockholders That subsection provides Special meetings of the stockholders may

be called by the board of directors or by such person or persons as may be authorized by the

certificate of incorporation or by the bylaws Del 211d Thus Section 211d vests the

board of directors with the power to call special meetings and it gives the corporation the

authority through its certificate of incorporation or bylaws to give to other parties as well the

right to call special meetings In considering whether implementation of the Proposal would

violate Delaware law the relevant question is whether provision conditioning the Boards

power to call special meetings on the directors ownership of at least 10% of the outstanding

common stock would be valid if included in the Certificate of Incorporation or Bylaws In our

opinion such provision whether included in the Certificate of Incorporation or Bylaws would

be invalid

The Provision Contemplated by the Proposal May Not Be Validly InchIded

in the Certificate of Incorporation

Because the Proposal seeks to modify or eliminate core power of the Board

the Proposal may not be implemented through the Certificate of Incorporation Section

10231 of the General Corporation Law provides that certificate of incorporation may

contain

Any provision for the management of the business and for the

conduct of the affairs of the corporation and any provision

creating defining limiting and regulating the powers of the

corporation the directors and the stockholders or any class of the

stockholders .. if such provisions are not contrary to the laws of

State of Delawarel

DeL 102bl emphasis added Thus corporations ability to curtail the directors

powers through the certificate of incorporation is not without limitation Any provision adopted

pursuant to Section 102b1 that is otherwise contiary to Delaware law would be invalid

Lions Gate Bntmt Con Image Entmt Inc. 2006 WL.1668051 at Del Ch June 2006

footnote omitted noting that charter provision purport to give the Image board the

power to amend the charter unilaterally without shareholder vote after the corporation had

received payment for its stock contravenes Delaware law Section 242 of the General
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Corporation Law and is invalid. In Sterling Mayflower Hotel Corp. 93 A.2d 107 118

Del 1952 the Court found that charter provision is contrary to the laws of ifit

transgresses statutory enactment or public policy settled by the common law or implicit in

the General Corporation Law itself

The Court in Loews Theatres Inc Commercial Credit Co 243 A2d 78 81

DeL CK 1968 adopted this view noting that charter provision which seeks to waive

statutory right or requirement is unenforceable More recently the Court in Jones Apparel

Group Inc Maxwell Shoe Co 883 A.2d 837 Del 1.2004 suggested that certain statutory

rights involving Øoredirector duties.may not be modified or elhiiinated through the certificate

of incorporation The Jones Apparel Court observed

242b1 and 251 do not contain the magic words

otherwise provided in the certificate of incorporation

and they deal respectively with the fundamental subjects of

certificate amendments and mergers Can certificate provision

divest board of its statutory power to approve merger Or to

approve certificate of amendment Without answering those

questions think it fair to say that those questions inarguably

involve far more serious intrusions on core director duties than

does record date provision at issue also think that the use

by our judiciary of more context- and statute-specific approach to

police horribles is preferable to sweeping rule that denudes

102b1 of its utility and thereby greatly restricts the room for

private ordering underthe DGCL

at 852 While the Court in Jones Apparel recognized that certain provisions for the regulation

of the internal affairs of the corporation may be made subject to modification or elimination

through the private ordering system of the certificate of incorporation and bylaws it indicated

that other powers vested in the boardparticularly those touching upon the directors discharge

of their fidæciary dutiesare so fundamental to the proper functioning of the corporation that

they cannot be so modified or eliminated

The structure of and legislative history surrounding Section 211d confirm that

the boards statutory power to call special meetings without limitation or restriction is core

power reserved to the board Consequently any provision of the certificate of incorporation

purporting to infringe upon that fundamental power other than an ordinary process-oriented

limitation would be invalid As noted above Section 211d provides that meetings

of the stockholders maybe called by the board of directors or by such person or persons as may

be authorized by the certificate of incorporation or by the bylaws Del 211d Section

For discussion ofprocess-oriànted limitations see ii and surrounding text
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211d was adopted in 1967 as part of the wholesale revision of the General Corporation Law In

the review of Delawares corporate law prepared for the committee tasked with submitting the

revisions it was noted in respect of then-proposed Section 211d states specify in

greater or less detail who may call special stockholder meetings and it was suggested that the

common understanding be codified by providing that special meetings may be called by the

board of directors or by any other person authorized by the by-laws or the certificate of

incorporation Ernest Folk Ill Review of the Delaware Corporation Law for the Delaware

Corporation Law Revision Committee at 112 1968 It was further noted that it is unnecessary

and for Delaware undesirable to vest named officers or specified percentages of shareholders

usually 10% with statutory as distinguished from by-law authority to call special

meetings. Id The language of the statute along with the gloss provided by the legislative

history clearly suggests that the power to call special meetings is vested by statute in the board

withoàt limitation and that other parties may be granted such power through the certificate of

incorporation and bylaws While the certificate of incorporation and/or bylaws may expand the

statutory default with regard to the calling of special meetings parties in addition to the

board of directors may be authorized to call special meetings the certificate of incorporation

and/or bylaws may not limit the express power of the board of directors to call special meetings

except through ordinary process-oriented limitations

That the board of directors power to call special meetings must remain unfettered

other than through ordinary process-oriented limitations2 is consistent with the most

fimdamental precept of the General Corporation Law the board of directors is charged with

fiduciary duty to manage the business and affairs of the corporation That duty may requirethe

board of directors to call special meeting at any time regardless of the directors ownership of

the corporations then-outstanding stock to present significant matter to vote of the

stockholders Indeed the Delaware courts have indicated that the calling of special meetings is

one of the principal acts falling within the boards duty to manage the business and affairs of the

corporation Campbell Loews Inc. 134 A.2d 852 856 Del Ch 1957 upholding

bylaw granting the corporations president in addition to the board the power to call special

meetings and noting that the grant of such power did not impinge upon the statutory right and

duty of the board to manage the business of the corporation The fiduciary duty of

Delaware director is unremitting Malone Brinpat 722 A.2d 10 Del 1998 It does not

abate during those times when the directors fail to meet specified stock-ownership threshold

As the Delaware Supreme Court has stated cardinal precept of the General Corporation Law

of the State of Delaware is that directors rather than shareholders manage the business and

affairs of the corporation Aronson Lewis 473 A.2d 805 811 Del .1984 also

Ouickturn Design Sys. Inc Shapiro 721 A.2d 1281 1291 DeL 1998 The provision

contemplated by the Proposal would impemiissibly infringe upon the Boards fiduciary duty to

manage the business and affairs of the Company and would therefore be invalid under the

General Corporation Law

and surrounding text



JPMorgan Chase Co
December 19 2008

Page

The Provision Contemplated by the Proposal May Not Be Validly Included

in the Bylaws

As with the charter provision contemplated by the Proposal the bylaw provision

contemplated thereby would impermissibly infringe upon the Boards power under Section

211d of the General Corporation Law to call special meetings In that respect such provision

would violate the General Corporation Law and could not be validly implemented through the

Bylaws Del 109b The bylaws may contain any provision not inconsistent with

law or with the certificate of incorporation relating to the business of the corporation the

conduct of its affairs and its rights or powers or the rights or powers of its stockholders

directors officers or employees. emphasis added

Moreover the Proposal could not be implemented through the Bylaws since it

would restrict the Boards power to call special meetings other than through an ordinary

process-oriented bylaw3 as pt of its power and duty to manage the business and affairs of the

Company Under Section 141a of the General Corporation Law the directors of Delaware

corporation are vested with the power and authority to manage the business and affairs of the

corporation Section 14 1a provides in relevant part as follows

The business and affairs of every corporation organized under this

chapter shall be managed by or under the direction of board of

directors except as may be otherwise provided in this chapter or in

its certificate of incorporation

Del 141a emphasisadded Section 141a expressly provides that if there is to be any

deviation from the general mandate that the board of directors manage the business and affairs of

the corporation such deviation must be provided in the General Corporation Law or the

certificate of incorporation J4 Lchrman Cohen 222 A.2d 800 808 Del 1966

The Certificate of Incorporation does not and as explained above could not provide for any

substantive limitation on the Boards power to call special meetings and unlike other

provisions of the General Corporation JAw that allow the Boards statutory authoto be

modified through the bylaws4 Section 211d does not provide that the boards power to call

special meetings may be modified through the bylaws DeL 211d Moreover the

phrase except as otherwise provided in this chapter set forth in Section 141a does not include

bylaws adopted pursuant to Section 109b of the General Corporation Law that could disable the

board entirely from exercising its statutory power In CA Inc AFSCME Employees Pension

953 A.2d 227 234-35 Del 2008 the Court when attempting to determine the scope of

See and surrounding text

For example Section 141f authorizes the board to act by unanimous written consent

otherwise restricted by the certificate of incorporation or bylaws Del

141f
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shareholder action that Section 109b permits yet
does not improperly intrude upon the

directors power to manage corporations business and affairs under Section 141a
indicated that while reasonable bylaws governing the boards decision-making process are

generally valid those purporting to divest the board entirely of its substantive decision-making

power and authority are not.5

The Courts observations in are consistent with the long line of Delaware

cases highlighting the distinction implicit in Section 14 1a of thç General Corporation Law

between the role of stockholders and the role of the board of directors As the Delaware

Supreme Court has stated cardinal precept of the General Corporation Law of the State of

Delaware is that directors rather than shareholders manage the business and affairs of the

corporation Aronson 473 A.2d at 811. McMullin Beran 765 A.2d 910 916 Del

2000 One of the fundamental principles of the Delaware General Corporation Law statute is

that the business affairs of corporation are managed by or under the direction of its board of

dirÆctors citing Del 141a Ouickturn 721 A.2d at 1291 One of the most basic

tenets of Delaware corporate law is that the board of directors has the ultimate responsibility for

managing the business and affairs of corporation footnote omitted The rationale for these

statements is as follows

Stockholders are the equitable owners of the corporations assets

However the corporation is the legal owner of its property and the

stockholders do not have any specific interest in the assets of the

corporation Instead they have the right to share in the profits of

the company and in the distribution of its assets on liquidation

Consistent with this division of interests the directors rather than

the stockholders manage the business and affairs of the corporation

and the directorsin carrying out their duties act as fiduciaries for

the company and its stockholders

Norte Co Manor Healthcare Corp. C.A NOs 6827 6831 slip op at DeL Cli Nov 21
1985 citations omitted Paramount Commcns Inc Time Inc 1989 WI 79880 at

30 DeL Ch July 14 1989 571 A.2d 1140 Del 1989 The corporation law does not

The Court stated It is well-established Delaware law that proper function of bylaws

is not to mandate how the board should decide specific substantive business decisions but rather

to define the process and procedures by which those decisions are made Examples of the

procedural process-oriented nature of bylaws are found in both the DGCL and the case law For

example DeL 141b authorizes bylaws tht fix the number of directors on the board the

number of directors required for quorum with certain limitations and the vote requirements

for board action Del 141f authorizes bylaws that preclude board action without

meeting 953 A.2d at 234-35 footnotes omitted
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operate on the theory that directors in exercising their powers to manage the firm are obligated

to follow the wishes of majority of shares..6 Because the bylaw contemplated by the

Proposal would go well beyond governing the process through which the Board determines

whether to call special meetings in fact it would potentially have the effect of disabling the

Board from exercising its statutorily-granted power to call special meetings such bylaw would

be invalid under the General Corporation Law

Finally the savings clause that purports to limit the mandates of the Proposal

to the fullest extent permitted by state law does not resolve this conflict with Delaware law

On its face such language addresses the extent to which the requested bylaw and/or charter text

will not have any exception or exclusion conditions jethere will be no exception or exclusion

conditions not required by state law The language does not limit the exception and exclusion

conditions that would apply to management and/or the board and were it to do so the entire

second sentence of the Proposal would be nullity The savings clause would not resolve the

conflict between the provision contemplated by the Proposal and the dictates of the General

Corporation Law. Section 211d read together with Sections 102bl and 109b allows for

no limitations on the boards power to call special meeting other than ordinary process-

oriented limitations thus there is no extent to which the restriction on that power

contemplated by the Proposal would otherwise be permitted by state law The savings clause

would do little more than acknowledge that the Proposal if implemented would be invalid under

Delaware law

Conclusion

Based upon and subject to the foregoing and subject to the limitations stated

herein it is our opinion that the Proposal if adopted by the stockholders and implemented by the

Board would be invalid under the General Corporation Law

The foregoing opinion is limited to the General Corporation Law We have not

considered and express no opinion on any other laws or the laws of any other state or

jurisdiction including federal laws regulating securities or any other federal laws or the rules

and regulations of stock exchanges or of any other regulatory body

see UniSuper Ltd News Coro 2005 WL 3529317 DeL Cli Dec 20 2005 Jn

that case the Court held that board of directors could agree by adopting board policy and

promising not to subsequently revoke the policy to submit the final decision whether to adopt

stockholder rights plan to vote of the corporations stockholders The boards voluntary

agreement to contractually limit its discretion in UniSuper however is distinguishable from the

instant case The bylaw contemplated by the Proposal if adopted by the stockholders and

implemented would potentially result in stockholders divesting the Board of its statutory power

to call
ecial

meetings

supra and surrounding text
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The foregoing opinion is rendered solely for your benefit in connection with the

matters addressed herein We understand that you may furnish copy of this opinion letter to the

SEC in connection with the matters addressed herein and that you may refer to it in your proxy

statement for the Annual Meeting and we consent to your doing so Except as stated in this

paragraph this opinion letter may not be furnished or quoted to nor may the foregoing opinion

be relied upon by any other person or entity for any purpose without our prior written consent

Very truly yours

MG/JMZIPHS
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Weiss Carol

From Tomaselli Traci

Sent Tuesday March 10 2009 347 PM

To CFIT-EDGAR

Subject FW Celidex Therapeutics Inc Weiss

Follow Up Flag Follow up

Flag Status Blue

Attachments img-3051 55259-0001 .pdf img-3051 55318-0001 .pdf

Just wanted to follow up on the email sent below to see if you required any additional information to process the

request We are happy to assist in any way needed to make sure the filings are corrected as provided in the

letters attached hereto

Best regards

Traci Tomaselli

Counsel

Lowenstein Sandier PC
1251 Avenue of the Americas

New York New York 10020

Tele 6464146926
Fax 9734226867

ttomaseili@lowenstein.com

www.lowenstein.com

From Tomaselli Traci

Sent Thursday March 05 2009 708 PM

To cfitedgar@sec.gov

Cc Tomaselli Traci Chip Catlin Pergola Anthony

Subject Celldex Therapeutics Inc

Attached are two letters which were filed with the SEC by Ceildex Therapeutics Inc via Edgar earlier today

The accession numbers for the attached correspondence filings are 0001104659-09-014719 and 0001104659-09-

14720 These correspondence filings relate to the Form 10-K for Celidex Therapeutics Inc which was

incorrectly filed under the wrong CIK number and request that the Form 10-K be deleted from the incorrect CIK
filers edgar filings and that the date be adjusted on the for the Form 10-K filed by Celldex Therapeutics Inc
under the correct CIK number to reflect the date it was initially filed with the SEC

If you have any questions relating to the correspondence filings or the Form 10-K for Ceildex Therapeutics

Inc please do not hesitate to contact me at the number listed below or Chip Catlin the CFO of Ceildex

Therapeutics Inc at 781 433-3148 Further any response to this request should be faxed to Chip Catlin at

781 433-0480

Traci Tomaselli

Counsel

Lowenstein Sandier PC
1251 Avenue of the Americas

03/11/2009
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New York New York 10020

Tele 6464146926
Fax 9734226867
ttomaseffl@lowenstein.com

wwwiowenstein.corn

Circular 230 Disclaimer To ensure compliance with requirements imposed by the IRS we inform you that any
U.S federal tax advice contained in this communication including any attachments is not intended or written to

be used and cannot be used for the purpose of avoiding tax-related penalties under the Internal Revenue
Code or ii promoting marketing or recommending to another party any transaction or tax-related matters
addressed herein

This message contains confidential information intended only for the persons named above which may also be

privileged Any use distribution copying or disclosure by any other person is strictly prohibited In such case you
should delete this message and kindly notify the sender via reply e-mail Please advise immediately if you or your
employer does not consent to Internet e-mail for messages of this kind

Lowenstein Sandiers practice in the State of California is conducted by Lowenstein SandIer LLP limited liability

partnership comprised of professional corporations

03/11/2009


