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DIVISION OF

CORPORATION

UNITED STATES

SECURITIES AND EXCHANGE COMMISSION

WASHINGTON D.C 20543-3010

O9O353

Kimberly Wiildnson

Latham Watkins LLP

505 Montgomery Street Suite 2001

San Francisco CA 94111-6538

Re Safeway Inc

Incoming letter dated January 2009

2009

5ection_
Rule ______

Public

Availability

Dear Ms Willdnson

This is in response to your letter dated January 2009 concerning the shareholder

proposal submitted to Safeway by Nick Rossi We alsO have received letter on the

proponents behalf dated February 172009 Our response is attached to the enclosed

photocopy of your correspondence By doing this we avoid hnving to recite or

summarize the facts set forth in the correspondence Copies of all of the correspondence

also will be provided to the proponent

In connection with this matter your attention is directed to the enclosure which

sets forth briefdiscussion of the Divisions informal procedures regarding shareholder

proposals

Enelosurea

cc John Chevedden

Sincerely

Heather Maples

Senior Special Counsel

Rci\c SEC

MAR 052009

Washington DC 2O5

FISMA 0MB Memorandum M-07-16



March 2009

Response of the Office of Chief Counsel

Division of Corporation Finance

Re Safeway Inc

Incoming letter dated January 2009

The proposal asks the board to take the steps necessary to amend the bylaws and
each appropriate governing document to give holders of 10% of Safeways outstanding
common stock or the lowest percentage allowed by law above 10% the power to call

special shareowner meetings and further provides that such bylaw and/or charter text will

not have any exception or exclusion conditions to the fullest extent permitted by state

law that apply only to shareowners but not to management and/or the board

We are unableto concur in your view that Safeway may exclude the proposal
under rule 14a-8i2 Accordingly we do not believe that Safeway may omit the

proposal from its proxy materials in reliance on rule 14a-8i2

We are unable to concur in your view that Safeway may exclude the proposal
under rule 14a-8i3 Accordingly we do not believe that Safeway may omit the

proposal from its proxy materials in reliance on rule 14a-8i3

We are unable to concur in your view that Safeway may exclude the proposal
under rule 14a-8i6 Accordingly we do not believe that Safeway may omit the

proposal from its proxy materials in reliance on rule 14a-8i6

Sincerely

Jay Knight

Attorney-Adviser



JOHN CIIEVEDDEN

FISMA 0MB Memorandum M-07-16
FISMA 0MB Memorandum M-07-16

February 172009

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

.1-0 Seet NE
Washington DC 20549

Safeway Inc SWY
Rule 14-S Proposal by Nick Rossi

Special Shareholder Meetings

Ladies and Gentlemen

This is in response to the January 2009 no action request

The following precedents were in regard to rule 14a-8 proposals with the same key resolved text

as this proposal

Burlington Northern Santa Fe Corporation January 12 2009

Aile2heny Energy Inc January 15 2009

Honeywell International Inc January 15 2009
Baker Hughes Inc January 16 2009
Home Depot January 212009
Wyeth January 28 2009
ATT January 282009
Verizon Communications Inc February 22009
Bank of America Corporation February 32009
Morgan Stanley February 42009
CVS Caremark Corporation February 62009

For these reasons it is requested that the staff find that this resolution cannot be omitted from the

company proxy

Sincerely

cc

Laura Donald LauraDonaldsafeway.com



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to

matters arising under Rule 14a-8 CFR 240.14a-8 as with other matters under the proxy
rules is to aid those who must comply with the rule by offering informal advice and suggestions

and to detennine initially whether or not it may be appropriate in particular matter to

recommend enforcement action to the Commission In connection with shareholder proposal

under Rule 14a-8 the Divisions staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Companys proxy materials as well

as any information furnished by the proponent or the proponents representative

Although Rule 14a-8k does not require any communications from shareholders to the

Commissions staff the staff will always consider information concerning alleged violations of
the statutes administered by the Commission including argument as to whether or not activities

proposed to be taken would be violative of the statute or rule mvolved The receipt by the staff

of such information however should not be construed as changing the staffs informal

procedures and proxy review into formal or adversary procedure

It is important to note that the staffs and Commissions no-action responses to

Rule 14a-8j submissions reflect only informal views The determinations reached in these no-

action letters do not and cannot adjudicate the merits of companys position with respect to the

proposal Only court such as U.S District Court can decide whether company is obligated

to include shareholder proposals in its proxy materials Accordingly discretionary

determination not to recommend or take Commission enforcement action does not preclude

proponent or any shareholder of company from pursuing any rights he or she may have against

the company in court should the management omit the proposal from the companys proxy
matetial
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Office of Chief Counsel

Division of Corporation Finance

U.S Securities and Exchange Commission

100 Strbet N.E

WashingtonD.C 20549

Re Sal ewav Inc 2009 Aiinual Meethi2 Omission of Shareholder Pronosal by

NickRosslPurslianttoRnlei4.8

Ladies and Gentlemen

We are writing on behalf of Safeway Inc Delaware corporation Safewav to notify

the staffof the Division of Corporation Finance the of Safeways intention to exclude

shareholder proposal and supporting statement from Safeways proxy materials for its 2009

Annnsil Meeting of Shareholders the 2009 Proxy Mate7lals Mr Nick Rossi noming Mr
John Chevedden as his designated representative together the Proponent submitted the

proposal and its supporting statement collectively thà Proposal

In accordance with Rule 14a-8j and guidance found in Staff Legal Bulletin No l4D we
have filed this letter via electronic submissi with the Securities and Exehange Commission

the Commission not fewer than 80 days before Safeway intends to file its definitive 2009

Proxy Materials with the COmmission copy of this letter tpgether with enclosures is being

emailed and mailed to the Proponent to notify the Proponent on behalf of SafŁway of Safeways
intention to omit the Proposal from its 2009 Proxy Materials copy of the Proposal as well as

related correspondence with the Proponent is attached tà this letter as Exhibit

Rule 14a-8k provideS that proponents are required to send companies copy of any

correspondence that the proponents elect-to submit to the Staff Accordingly we are taking this

opportunity to inform the Proponent that if he elects to submit additional correspondence to the

Staff with respect to the Proposal copy of that correspondence should concurrently be

furnished to the undersigned on behalf of Safeway pursuant to Rule 14a-8k

SF$5 1294
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THE PROPOSAL

On November 2008 Safeway received letter from the Proponent that contains the

following proposal

RESOLVED Shareoiers ask our board to take the
steps necessary to amend our

bylaws and each appropriate governing document to give holders of 10% of our

outstanding common stock or the lowest percentage allowed by law above 10%
the power to tall special shareowner meetings This includes that such bylaw

and/or charter text will not have any exception or exclusion conditions to the

fullest extent permitted by state law that apply only to shareowners but not to

management and/or the board

We respectfully request on behalf of Safeway confirmation that the Staff will not

recommend any enforcement action if the Proposal is omitted from Safeways 2009 Proxy

Materials

IL BASES FOR EXCLUSION

Safewaybelieves that the Proposal may propedy be excluded from the 2009 Proxy

Materials pursuant to

Rule 14a-8iX2 because implementation of the Proposal would cause Safeway to

violate state law

Rule 14a-8iX6 because Safeway lacks the power or authority to implement the

Proposal and

Rule 14a-8iX3 because the Proposal is impennissibly vague and indefinite so as

to be inherently misleading

ilL ANALYSIS

Implementation of the Proposal would cause Safeway to violate state law Rule

14a-8iX2

Rule 14a-8iX2 permits company to exclude shareholder proposal that would if

implemented cause the company to violate any state federal or foreign law to which it is

subject Safeway is organized under the laws of the state of Delaware and as such is subject to

the Delaware General Corporation Law the DGCL Th Proposal if implemented would

cause Safeway to violate the DGCL We have ttthed as Exhibit hereto the opinion the
iclaware Opinion of the law firm of Richards Layton Finger PA Safeways counsel

licensed to practice in Delaware in which it concluded that implementation of the Proposal by

Safeway would violate Delaware law

We have attented to reproduce the proposal as it appears in the origmal Please see Exhibi for an exact copy.

SF68SI29.4
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Specifically the Proposal would cause Safeway to violate Delaware law by

impermissibly restricting the power of the board of directors to call special meeting The first

sentence of the Proposal requests that the board of directors of Safeway take the steps

necessary to amend Safeways bylaws and each appropriate governing document to provide the

holders of 10% of Safeways outstanding common stock with the power to call special meetings

of shareholders The second sentence of the Proposal provides that any exception or exclusion

conditions applying to the shareholders power to call special meeting must also be applied to

Safeways management or board of directors The Proposal requires as an exclusion condition

that shareholder hold 10% or more of Safeways outstanding common stock By its terms the

Proposal would apply that same exclusion.condition to the board of directors and would have the

effect of prohibiting directors from calling special meetings of shareholders unless the directors

held at least 10% of Safeways outstanding common stock This provision if implemented

restricts the boards power to call special meetings in mantier that as discussed more fully in

the Delaware Opinion and as summarized below would violate the DGCL2

The Proposal may not be validly implemented through Safeways certificate of

incorporation because the Proposal seeks to mgdify or eliminate core power of the board of

directors As further discussed in the Delaware Opinion the boards statutory power to call

special meetings under Section 211d of the DGCL is core power reserved to the board

Section 102bXl of the DOCL provides that certificate of incorporation may not contain any

provisions regarding the management of corporations business the conduct of its affairs or the

powers of the corporation the directors or the shareholders that are contrary to the laws of the

State of Delaware Therefore Safeways Øertificate of incorporation and/or bylaws may not

limit the powerof the board of directors to call special meetings in the nmnnr set forth in the

ProposaL

Safeways bylaws may not be Rmnded as contemplated by the Proposal without causing

Safeway to be in violation of Delaware law Section 211d of the DUCt provides that special

meetings of the shareholders may be called by the board of directors or by such person or

persons as maybe authorized by the certificate of incorporation or by the bylaws Restrictions

on the boards power to call special meetings other than through an ordinary process-oriented

bylaw as described in the Delaware Opinion cannot be implemented through Safeways bylaws
Section 141a of the DUCt provides that any devlatio from the general TnndRte that the board

of directors manage the business and affairs of the corporation must be provided in the DGCL or

cOmpanys certificate of incorporation In this case neither Safeways certificate of

incorporation nor SectIon 211d of the DGCL provides for any limitations on thC boards power

note that Safeways certificate of incorporation currently allows shareholders owning

majority of the outstanding capital stock to call special meetings Specifically Article

VIII of Safeways Restated Certificate of Incorporation as amended provides Special

meetings of the stockholders of the Corporation for any purpose or purposes may be

called at any time by the Board of Directors the Chairman of the Board of Directors the

President or the stockholders Owning majority in amount of the entire capital stock of

the Corporation issued and outstanding and entitled to vote

SF685l29A
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to.call special meetings The Delaware Opinion also discusses thelong line of Delaware cases

highlighting thedistinction implicit in Section 141a of the DGCL between the role of

shareholders and the role of the board of directors Because the bylaw contemplated by the

Proposal would have the effect of disabling the board of directors from exercising its statutorily-

granted power to call siecial meetings such bylaw would be invalid under the DGCL Section

109b of the DGCL provides that córporationsbylaws may not conflict with provision in

the corporations certificate of incorporation As further discussed in the Delaware Opinion
implementation of the Proposal in Safeways bylaws would violate Section 109b of the DGCL
because the proposed bylaw would condition the board of directors power to call special

meeting on the directors ownership of 10% of Safeways outstanding common stock which

would directly conflict.with Article VIII of Safeways certificate of inco poradon which allows
for no restrictions or imltations on the board of directoEs power to call special meetings

Because the Proposal cannot be implemented in Safeways certificate of incorporation Or

bylaws without violating the DGCL there is no means to implement it and the inclusion of

savings clause by the Proponent is ineffective The reference in the Proposal to the fullest

extent permitted by state law does not provide any means to avoid the conclusion that

implementation of the Proposal would cause Safeway to violate state law As the Delaware

Opinion notes

the savings clause that purports to limit the mndates of the Proposal to the

fullest extent permitted by state 1aw does not resolve this conflict with Delaware

law On its face Such language addresses the extent to which the requested

bylaw andlor charter text will not have any exception or exclusion conditions

i.e there will be no exception or exclusion conditions not required by state law
The language does not limit the exception and exclusion conditions that would

iytomanagementandIcthàboardandwereittodosotheentjresecojj
sentence of the Proposal would be anullity The savings clause would kot

resolve the conflict betweeætlie provision contem$ated by the Proposal and the

dictates of the General Corporation Law Section 211d read together with

Sections 102bXl and 109b allows far no limitations on the boards power to

call special meeting other than ordinary process-oriented limitations thus
there is no extent to which the restriction on that power contemplated by the

Proposal would otherwise be permitted by state law The savings clause would

do little more than cknow1edge that the Proposal if implemented would be

invalid under Delaware law

The Staff has previously permitted exclusion of shareholder proposals under Rule 14a-

8iX2 requesting the adoption of bylaw or charter provision that if implemented would

violate state law See e.g MonsaaoCompany November 72008 stockholder-proposed

bylaw amendment establishing oath of allegiance to United States Constitution would be an
unreasonable constraint on the director selection process and would thus violate Delaware

law Rrytheon Company March 28 2008 companys adoption of cumulative voting must be

included in its charter and approved by stockholders and proposal that the board unilaterally

adopt cumulative voting without stockhOld votà thus would violate Delaware law Co
Pebmaiy 192008 proposal seeking unilateral board action eliminating restrictions on

SF85129A
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stockholder actions by written consent violates Delaware law and General Motors Corporation

April 19 2007 proposed bylaw amendment requiring each company director to oversee

evaluate and advise certain functional company groups violates Section 141a of the DGCL
which provides that all directors have thó same oversight duties unless otherwise provided in the

companys certificate of incorporation

Based on the foregoing Safeway respectfully requests that the Staff concur that Safeway

may exclude the Proposal under Rule 14a-8i2 because implementation of the Proposal would
violate the DGCL

Safuway lacks the power or authority to implement the Proposal Rule 14a-

8iX6

Rule 14a-8iX6 provides that company may omit shareholder proposal ifthe

company would lack the power or authority to implement the proposal Safcway lacks the power
and authority to implement the Proposal because as discussed in Section above the Proposal

asks Safeway to take actions that would violate Delaware law Neitherthe bylaws nor the

certificate of incorporation of Safeway maypermissibly be amended to restrict the power of the

board of directors to call aspecial meeting of shareholders Accordingly for substantially the

same reasons that the Proposal may be excluded under Rule 14a-8iX2 Safeway lacks the

power and authority to implement the Proposal

The Staff has oii several occasions granted relief under Rule 14a-8iX6 where the

company lacks the power to implement proposal because the proposal seeks action contrary to

state law See e.g Raytheon Company March 28 2008 proposal regarding stockholder action

by written consent violates state law and the company thus lacks the power to implement

Nohrop Grwnznan Corporation March 10 2008 amendment of companys governng

docuanents to e1imintc restrictions on stockholders right to call special meeting violates state

law and the company thus lacks the power to implement and Boeing Co February 192008

proposal seeking unilateral board action eliminating restrictions on stockholder actions by
written consent violates Delaware law and the company thus lacks the power to Implement

Based on the foregoing Safeway respectfully requests that the Staff concur that Safeway
may exclude the Proposal under Rule 14a-8iX6 because Safeway lacks the power and/or

authority to implement the Proposal

The Proposal is impermi sthly vague and indefinite so as to be inherently

misleading Rule 14a-8iX3

Rule 14a-8iX3 permits exclusion of a.shareholder proposal and supporting statement if

either is contrary to the Commissions proxy rules Rule 14a-9 prohibits the niRking of false or
misleading statements in proxy materials The Staff has noted that proposal may be excluded

where the resolution contained in the proposal is so inherently vague or indefinite that neither

the stockholders voting on the proposal nor the company hi implementing the proposal if

adopted would be able to determine with any reasonable certainty exactly what actions or

measures the proposal requires St4ff Legal Bulletin No 14B September 152004 see also

SF6S51294
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Dyer SEC 287 F.2d 7737818th dr 1961 flIt appears to us that the proposal as drafted

and submitted to the company is so vague and indefinite as to make it impossible for either the

board of directors or the stockholders at large to comprehend precisely what the proposal would
entail. Additionally the Staff has concurred that proposal may be excluded where any
action ultimately taken by the upon implementation the propOsal could be

significantly different from the actions envisioned by the stockholders voting on the proposal
Fuqua Ifldjssrrles Inc March 12 1991

It is not clear what actions or measures the Proposal requires because of the conflicting

nature of the two sentences of the Proposal The bylaw or charter text requested in the first

sentence of the Proposal is nconsiatent with the requirements of the text requested in the second

sentence of the Proposal and accordingly nŁitherSafeway norits shareholders may determine

with reasonable certainty what is required The first sentence of the Proposal on its face includes

an exclusion conditionexcluding holders of less than 10% of Safeways outstrding

common stock front having the ability to call special meeting of shareholders The second

sentence of the Proposal requires that therenot be anyexception or exclusion conditions

applying only to shareholders and not also to Safeways management and/or board of directors

However as discussed above the exclusion condition cannot be permissibly applied to the

boards power to call special meeting under the DOCL The parenthetical in the second

sentence that effectively would allow.any exception or exclusion conditions required by any
state law to which Safeway is subject does not remedy the conflict between the two sentences

because the 10% stock ownership onditIon called for in the first sentence is not required by
Delaware state law The supporting statement is also unhelpful in resolving this issue indeed

as sit indication of the confusing nature Of the Proposal companies that have received the

Proposal this proxy season have expressed wide range of conflicting interpretations of what the

Proposal would require See egg Burlington Northern Santa Fe Corp filed Dec 52008
Home Depo4 Inc filed Dec 12 2008 Verizon Commwdcatiow Inc filed Dec 15 2008
Hailiburton Co filed Dec 22 2008 and Riytheon Co filed Dec 232008

When such an internal inc nsistency exists within proposal the Staff has concuned that

the proposal is rendered vague and indefinite and may be excluded under Rule 14a-8i3 in

Verizon Communications Inc Feb 21 2008 the proposal included specific requirement in
the form of maximum limit on the size of compensation awards and general requirement in

the form of method for calculating the size of such cOmpensation awards The two

requirements were Inconsistent with each other and the Staff permitted the exclusion of the

proposal as vague and indefinite Similarly in Boeing Co Feb 181998 the Staff permitted
the exclusion of proposal as vague and ambiguous because the specific limitations in the

proposal on the number and identity of directors serving multiple-year terms were inconsistent

with the process provided for shareholders to elect directors to multiple-year terms In the

instant case there is confusion inherent in the conflict caused by the Proposals specific

requirement that only shareholders hold ing 10% or more of Safeways stock have the ability tO

call special meeting and the general requirement that there be no exception or exclusion

conditions applying only to shareholders and not also to Safeways management and/or board

of directors

SF6$$ 1294
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The Proponent quite possibly in an attempt to draft proposal that could be subniitted to

multiple companies without being tailored to the specific circumstances of each specific

company included vague language that is confusing can be interpreted in several different ways
and leaves unclear what the Proposal requires Where actions taken by company to implement

proposal could differ significantly from the actions envisioned by shareholders voting on the

proposal the proposal is false and misleading andmay be excluded under Rule 14a-8i3 See

e.g.So/eway Inc February 142007 allowing exclusion of proposal seeking stockholder

advisory vote on executive compensation as described in the boards compensation committee

report where vote would not have the desired effect of influencing pay practices Sara Lee

Coq September 112006 same Because the Proposal is vague and indefinite any action

taken by Safeway upon implementation could be significantly different from the actions

envisioned by the shareholders voting on the Proposal Safeway believes that the Proposal is

thus imperinissibly misleading and may be excluded under Rule 14a-8iX3

Based on the foregoingSafeway respectfully requests that the Staff concur that Safeway

may exclude the Proposal under Rule 14a-8iX3 because the Proposal is inipermissibly vague

and indef mite so as to.be inherently misleading

For the foregoing reasons Safeway believes it may properly exclude the Proposal from
the 2009 Proxy Matórials under Rule 14a-8 Accordingly Safeway respectfully requests that the

Staff not recommend any enforcement action if Safeway omits the Proposal from its 2009 Proxy

Materials If the Staff does not concur with Safeways position we would appreciate an

opportunity to confer with the Staff concerning this matte prior to the issuance of Rule 14a-8

response

If you havi any questions or need any further information please call the undersigned at

415 395-8087

Very truly yours7f
Kimberly Wilkinson

of LATHAM WATKINS LLP

Enclosures

cc Mr Nick Rossi

Mr John Chevedden

Mr Robert Gordon Esq
Ms Laura Donald Esq

STh6$5 1294
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Original Meeeage
From olmated FISMA 0MB Memorandum M-07-16

To Bob Gordon PLE Legal
Cc Willie Began .cwillie.bogangafeway.com
Sent Wed Nov 05 002730 2008
Subject Rule 14a-8 Proposal BWY 5PM

Please see the attachment
Sincerely
John chevedden



FISMA 0MB Memorandum M-07-16

Mr Steven Bind

ChÆman
Safeway Inc SWY
5918 StoneridgeMallRd

Pleasanton CA 94588

DearMr.Burd

This Rule 14a-8.proposal is respectthllr subnaittedin support of the long-terni performance of
our company This oposa1 is for the next mmnal thareholder meeting Ride 14a.8

requirements are intended to bernet ia1uding the continuous ownership of the required stock
value until after the date of the respective shareholder meeting and thepresentallon of this

proposal at the ainmal meeting This submitted fonnat with the shareholder-supplied aaflpJiaeis
is intended to be used for defInitive proxy publication This is the proxy for John Chevedden
and/or his designee to act on my behalf regarding this Rule 14a-8 oposa1 for the forthcoming
shareholder meetingbefore during and after the forthoomlna shareholder meeting Pass direct
all future CQXWflUflICatiofls to John QIVC 0MB Memorandum M-16

FISMA 0MB Memorandum M-07-16

to facilitate prompt commUnications and in order that it will be verifiable that ccmmnntions
haebeonsor

Your consideration and the consideration of the Board of Directors is appreciated In
support of

the long-term performance of our contpany Please acknowledge receipt of this proposal
promptly by email

Sincerely

4O//O

cc Robert Gordon RobeitGordonsafeway.com
Corporate Secretary

PH 925 467-3000

FC 925 467-3321

FX 925-467-3323

Willie
Bogart wllliebógarisaiTeway.com

Senior Corporate Counsel

925467-3912 DfrcctDial

925 467-3214 Fax



SWY Ride 14a-8 Proposal November 2008

3-SpeclalShareownerMeedngs
RESOLVED Shareowners ask onr board to take the steps necessary to midour bylaws and

each appropriate governing document to give holders of 10% of our outstanding common stock

or the lowest percentage allowed by law above 10% the power to call special shareowner

meetings This includes that such bylaw and/or charter text will not have any exception or

exclusion conditions to the fullest extent permitted by state law that apply only to shareowners

but not to management andfor.ihe board

Statement of Nick Roasi

Special meetings allow ahateowners to vote on important matters such as electing newdIrcctc
that can arise be cntnul meetinga ifahareowners cannot call special meetings

management may become Insulated and Investor retorns may suffer Shareownets sheuld have

the ability to call special meeting whcn mtis sufficiently important to merit prompt

consideration

Fidelity and Vanguard supported shareholder right to call special meeting Governance

rRttngs servicesjnclnding The Corporate Library and Governance Metrics International took

special meeting rights Into consideration when assigning company ratings

This proposal topic won Impressive support at the following companiesbasód on 2008 yes and

no votes
Occidental Petroleum OXY 66% Emil Rossi Sponsor
PirstEnergy CorpFE 67% Chris Reed
Maradron Oil MRO 69% Nick Roast

The merits of this Special Shareowner Meetings proposal should also be considered In the

context oftbe need for further improvements in our companys corporate governance and in

indMdual director performance In 2008 the fullowing governance and perforinance.isaues were

identifle

The CorporateL1brarr www.thecorporatelibrarv.com an Independeflt investment research

finn rated our company
ifhi Corporate Governance

High Governance Risk Aiseasment

Very High Concern in executive pay
Steven Burd was awarded lM options in 2007 The large sim of these options inised

concerns over the link bótween executhre pay and company performance given that small

inereases in our stbck price which can be completely unrelated to management performance

can result in lergp finncial gains forMr Burd
Our 2008 annual meeting was arguably held in Hawaii at 800 am to avoid shareholders

Three directors had 15 to .22 years director tenure independence concern arid also held

seats on our key boetd committees

Steven Burd

-ourLeadDirector

Ronndll
Wehadnothareholdcrrlghtto

Cumulative voting

Call aspecialmeeting

Mn4entBoerdO%frmL
Our directors also served on boards razed by the Corporate Library

Steven Burd Kohls KSS



Paul Hazes KKR Financial Holdings KFN
Mohan Gyani Keynote Systems KEYN -also owns zero Safeway sto
Frank Herringer Charles Schwab SCHW
Raymond Vianit VF Corp VFC

Yet five of our directors served on no other significant corporate boards -Experience

The above concerns shows there is noed for improvement Please encourage oiw board to

respond positively to this proposal

Special Shareowner Meetings

Yeson3

Notes
Nick ROSSI FISMA 0MB Memorandum M-o7-16

sponsored this proposal

The above fbrinatlsreqiiested for publication without rc.editlng re-ftwmtthg.cr elimlnetionof

text including beginning and concluding text niless priOr aginenusit is reached ltii

respectfully requested that this proposal be proofread befrre it is published in the definitive

proxy to ensure that the integrity of the submitted fonnat is replicated in the proxy materials

Pie so advise ifihere is any typographical question

Please note that the title of the proposal is part of the argument In favor of the proposal In the

interest.of clarity and to avoid confusion the tide of this and each other ballot Item is requested to

be consistent throughout all the proxy matedals

The company requested to algn proposal number represented by above bised on the

chronological order in which proposals axe submitted The requested designation of3 or

higher mmther allows for.ratiflcatlonof auditors to be itthn

This proposal is believed to conform with Siff Legal Bulletin No 14B CFSeptember 15
2004 including

Accordingly going forwar4 we believe that it wuald not be appropriate for companies to
exclude supporting statement language and/or an entire proposal in reliance on rule 14a-81X3.in
the followingcfrcumstanees

the company objects tq factual assertions because they are not supported
the company.objects to factual óssertlons that while not materially false or misleading may

bedispuiedorcountered
the company objects to factual assertions because those assertions niay be Ljtadb

shareholders in manner that is unfavorable to the company its directors or its olflcers

andor
the company o1jects to statezæenls because they represent the opinion of the sharehIlder

proponsnt or reibrenced source but the statements are not Identified specifically as such

See also Sun Microsystems Inc July21 2005

Stock will be hold untilafter the annual meeting and the proposal will be presented at the annual

meeting Please acknowledge this proposal promptly by email



From Marcy Schmidt

Senb Monday Nov mber 10 2008 1131AM

To olmsted

Cc Khiberly MIklnson klm.wllldnson@iw.ccm l.aura Donald

Subject Stockholder Proposal

Hello Mr Chevedden

Per Laura Donalds request lam sending you the following attachment Stockholder ProposaL If you have any

further questions piense contact Laura Donald at 925 469-7586

Thankyou

Marày Schmidt
AthnMslrattveAsstoad

Sakway Inc4epI Otvlsio

5918 Sonsrtdgs MMI Road

Plenenkm.CA 94588-3229
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SAFEWAY

November 10 2008

BY cZRTUIED MAIL
RETURN RECEWF REOUESTED

Mr Nick Rossi

FISMA 0MB Memorandum M-07-16m

BYE1IML

Mr John Chevedden

FISMA 0MB Memorandum M-07-16

Re Stockholder Pronosal

Dear Mr RosSi and Mr Chevedden

We received Mr Rossis letter submitting proposal for consideration at Safeway Inc.s

2009 Annual Meeting of Stockholders Mr Rossis letter indicates that Rule 14.8 requirements

are intended to be me1 including the continuous ownership oftbe required stock value until after

the date of the applicable stockholder meeting Mr Roams name does not appear in the

Companys records as stockholder and we have not received frOm either of you the appropriate

verification of ownership of Safeway Inc shares As such your.proosal does not meet the

requirementsof Rule 14a-8b of the Securities Exchange Act of 1934 as amended

Under Rule l4a-8b at the time you submit your propOsal you must prove your

eligibility to the Company by submitting

either

written statement from the record holder of the securities usually broker or

bank verifying that at the time you submittedihe proposal you continuously

held at least $2000 in market value or 1% of the Companys securities entitled

to be voted on the proposal at the meeting for at least one year by the date you

submitted the proposal or

acopy Ofa filed Schedule 13D Schedule 130 Form Form Form or

amendments to those documents or updated ferins reflecting your ownership of

sharsS as of or before the date on which the one-year eligibility period begins and

your written statement that you continuously held the required number of shares

for the one-year period as of the date of the statement and
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your wriui statement that you intend to continue holding the shares through the date of

the Companys annual or special meeting

In order for your proposal to be properly submitted you must provide us with the proper

wriuen evidence that you meet the share ownership and holding requirements of Rule 14a-8b
To comply with Rule 14a-8tf you must transmit your response to this notice of procedural

defect within 14 calendar days of receiving this notice For your Information we have attached

copyof Rule 14a-8 regarding stockholder proposals

Very truly yours

Laura Donald

cc Kimberly Wilkinson Latham Watkins

Enclosure

O\Laa n4cpOne 0wem2009 Am4 Mcctir$WckI Popa.sIs41dc R06d .Spcciat SNIRM
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-Original Message-
From olmeted FISMA 0MB Memorandum M-O7-16

Sent Monday November 10 2008 1254 PM

To Laura Donald
Cc Marcy Schmidt

Subject Rule 14a-B Broker Letter SWY 8PM

Dear Ms Donald
Attached is the broker letter requested Please advice within one business day whether

there is any further rule 14a-8 requirement
Sincerely
John chevedden
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RICHARDS
LAYTON

FINGER

January 2009

Safeway Inc

5918 SronerldgeMallRoad

Pleesanton Calilbrnla 94588

Re Stockhelder Pçoóosal
Submitted by Nick Reed

Ladies and Genthene

We have acted as special Delaware conned to Safeway inc De1awar

corpcadon the Company in connection with proposal the Proposal submitted by Nick

Reed the Proponent that the Proponent intends to present at the Companys 2009 annual

meeting of tàckholders the Annnal Meeting In thin connection you have requested our

opinion as to certain matters under the General Cthporation Law of the State of Delaware tim

Gen Corporation Law

For the plupose of zundecing ow opinion as expressed hnehi we have been

flrrnished and have reviewed the llowing docummts

the Restated Certificate of Incorporation of the Company as filed with the

Secretary of Slate of the State of Delaware the SeÆetaty of State on February 23 1990 as

amended by.thcCertlflcate of Amenbnent as filed with the Secretary of State on May 14 1996

the Ceitificate of Ownership and Merget as filed with the Secretary of State on November

1996 the Certificate of Amendment as filed with the Secretary of State on May 12 1998 tim

Certifläatc of Ownership and .Mcr as filed with the Secretary of State on July 1998 the

Certificate of Aæiendmeet as filed with the Secretary of State on .Tnno 112004 the Certificate of

Merger as filed with the Secretary of State on March 18 2008 lid the Certificate of Ownership

and Merger as flied with the Secretary of State on March 18 2008 collectIvely the Certificate

of lncozpoiatlon

ii the Amended arid Restated BY-laws of the Company the Bylaws and

lii the Proposal and the supporting statement thereto

I.
One Rodney Sq3a1e 920 North KteStnet WdmingtoaDE 19801 Fboue 302-651-7700 Pax 302.651-7701

www.dLcorn



Safeway Inc

Januazy 62009

Page2

With respect to the foregoing documents we have-assume the genuineness

of all signatures and the incumbency authority legal right and power and legal capacity under

all applicable lawi and regulations of each of the oouu and other persons and entitles signing

or whose signatures appear upon each of said documents as or on behalf of the parties thereto

the conformity to authentic originals of all documents submitted to us as certified

Conformed photostatic electronic or other copies and that the foregoing documents in the

forms submitted to us for our review have not been and will no be altered or amended In any

respect material to our opinion as expressed hcreifl Por the puipole of rleringour oplniou as

expressed herein we have not reviewed any docunietit other than the documents sot forth above

and except as set forth in this opinion we assume there exists no prevision of any such other

document that bears upon or is inconsistent with our opinion as expressed herein We have

conducted no independent factual hwestigalion of our own but rather have relied solely upon the

foregoing documents the statenients and infomiation set forththereln and the additional matters

recited or assumed herein all of which we essnm to be true complete and accurate In all

material respects

Thepronosal

TheProposal reads as follows

RBSOLVBD Shareownera ask our board to take the steps

necessary to amend our bylaws and each appropriate govàning

doctunent to give holders of 10% of our outstanding common stock

or the lowest percentage allowed by law above 10% the power to

call special shareownor meetings This includes that Such bylaw

and/or charter text will not have any exception or exclusion

conditions to the flullest extent pennitted by state law that apply

only to sharcowners but not to management and/or the board

You have asked our opinion as to whether implenefltation of the Proposal would

viOlate Delaware law For the reasons set forth below in our opinion Implementation of the

PropoŁal by the Company would violate the General Corporation Law

The firsØ sentence of the Proposal requests that the Board of Directors of the

Company the Board take the steps necessary to amend the Bylaws and/or Certificate of

Incorporation to.provlde the holders of 10% of the Companys outstanding common stock with

the power to call special meetings of stockholders The second sentence of the Proposal provides

that any exception or exclusion conditions applying to the atâckholders power to call special

meeting must also be applied to the Companys managemart and/or the Board One exception

or exclusion condition Imposed on the stockholders power to call specill meetings under the



Safeway Inc

January 2009

Page

Proposal 11 their balding 10% or more of the Companys outstanding common stocks As applied

to the Board pursuant to the language of the Proposal this condition would require the directors

to hold at least 10% of.the Companys outstanding common stock to call special meeting of

stockholders For purposes of this opinion we have assumed that the Proposal would be read to

have this effect Notably the Proposal does not seek to impose a.piucess-odented limitation on

the Boards power to call special meetings requiring unanimous Board approval to call

special meetings but instead purports to preclude the Board from calling special meetings

unions the directors have satisfied an external conditionnamely their ownership of 10% of the

Companys stockthat is unrelated to the process through Which the Board make decisions As

result of this restriction for the reasons set forth below in Our opinion the Proposal if

implemented would violate the CIenóral Corporation Law

Section 211d of the General Corporatioti Law governs the calling of special

meOtingS of stockholders That subs6ction provides Special meetings of the stockholders may

be called by the board of directors or by such person or persons as maybe authorized by the

certificate of incorporation orbythebylaws Del 2114 Thus Section 21 14 vests tb.e

board of directors with the power to call special meetings and it gives the corporation the

authority through its certificate of incorporation or bylas to give to other parties as well the

right to call spec meetings In considering whether implementation of the Proposal would

violate Delaware law the relevant question is whether provision conditionng Qie Boards

power to call special meetings on the directors ownership of at least 10% of the outstanding

common stock would be valid if included In the Certificate of Incorporation or Bylaws In our

opinion such provision whether included in the Certificate of Incorporation or Bylaws would

belævalld

The Provision Contemplated by the Proposal May Not Be Validly Included

In the Certificate of IncorpOration

Because the Proposal seeks to modify or eliminate core power of the Board

the Proposal may not be implemented through the Certificate of Incorporation
Section

102bXl of the General Corporation Law provides that certificate Of incorporation may

COD

Any provision for the managoment of the business and for the

conduct of the affairs of the corporation and any provision

creating defining limiting and regulating the powers of the

corporation the directors and the stockholders or any class of the

stockholders.. if such provisions are not contray to the laws of

Ithe State ofDelawarel

Del 102bXl emphasis added Thus corporations ability to curtail the directors

powers through the certificate of incorporation is not without limitation Any provision adopted
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pursuantto Section 102bXl that is otherwise contrary to Delaware law would be iiwalid

pps Gate Eithnt Core Image Bntmthic. 2006 WL 1668051 at Del CliJune 2006

footuote omitted noting that charter provision purportfingl to give the Image board the

power to amend the charter unilatotally without asbareholder vote after the corporation had

received payment for its stock contravenes Delaware law Section 242 of the General

Corporation Law and is invalid In Sterling Ifyflower Hotel Corp. 93 Aid 107 118

Del 1952 the Court found that chatter provision is contrary to the laws of Delaware ifit

transgresses statutory enactment or public policy settled by the common law or implicit in

the General Corporation
Law itseE

The Court in Loewi Theatres lire Commercial Credit Co. 243 A.2d 78 81

Del Ch 1968 adopted this view noting that charter provision
which seeks to waive

statutory right or requirement
is unenforceable More recently the Court in Jones Apparel

Grone Inc v.Maxweli Shoe Co. 883 Aid 837 Del Cli 2004 suggested that certain statutory

tights involving core dbector duties may not be modified or eliminated through the certificate

of incorporation
The Jones Apparel Court observed

Sections 242bXl and 251 do not contain the magic worde

unless otherwise provided in the certificate of incoporaion

and they deal respectively with the fbmlaxnental subjects of

certificate amendments and mergers Can certificate provision

divest board of ite statutoty power to prove merger Or to

approve
certificate of amendment Without answering those

questions think it fair to say that those questions inarguably

involve far more serious intrusions on core director duties than

does record dateprovision at issire also think that the use

by our judiciary of more context- and statute-specific approach to

police horribles is preferable to swsepingrulc that denudes

102bXl of its utility and thereby greatly
restricts the room for

private ordering under thó DCCL

at 852 While the Court in Jones Apparel recognized that certain provisions for the regulation

of the Internal affairs of the corporation may be züade subject to modification or elimination

through the private ordering system of the ócrtiflcate of incorporation
and bylaws it indicated

that other powers vested in the boardparticularly those tUching upon the directors discharge

of their fiduciary dutiesare so fundamental to the proper functioning of the corporation that

they cannot be so modified or eliminated

The structure and legislative history surrounding Section 211d confirm that

the boards statutory power to call special mcótings without substantive limitation or restriction

is core power reserved to the board Conseqiently any provision of the certificate of

incorporation purporting to infringe upon that flwnonta1 power other than an ordinary
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process-oriented
limitation would be invalid As noted above Section 211d provides that

uspecial neethigs of the stockholders maybe called by the board of directors orby such person

orpersons asmaybeauthodzedbytheccrfl
eofinc0p0rat1onbrbYthebYv 8101

211d Section 211d was adopted in 1967 as part of the wholesale revision of the General

Corporation Law In the review of Delawares corporate law prepared for the committee tasked

with submitting the revisions it was noted in respect of then-proposed
Section 211d many

states specifY in greater or less detail who may call special
stockholder meetings and it was

suggested that the common understanding be codified by providing that special meetings may

be cal1edby the board of directors or by any other person
authorized by the by-laws or the

certificate ofincoiporation Ernest Polk fflReviev of the Delaware Cqrooratiofl
Law for

the Delaware Cornoration Law Revision Commiat 112 1968 It was furthc noted that it

is unnecessary and for Delaware undesiiBble to vest named ocers or specified percentages

of shareholders usually 10% with statutory as distinguished from by-law authority to call

special meetings.. The language of the statute alog with the gloss provided by the

legislative histoiy clearly suggests that the power to call special meetings is vested by statute in

the board without limitation and that other parties may be granted such power through the

flsteofiflcqtPOZatiofl and bylaws While the certificate of incorporation and/or bylaws may

expand tbe.statutory default with regard to the calling of special meetings jpparties in addition

to the board of directors may be authorized to call special meetings the certificate of

incorporation and/or bylaws may not limit the express power of the board of directors to call

special meetings except through ordinary process-oriented
limitations

That the board of directors power to call special meetings must reimth unlettered

other than through ordinary process-oriented
limitations2 is consistent with the most

ibudamental precept
of the General Corporation Law the board of directors is charged with

fiduciary duty to manage the business and affairs ofthcóoxporatiOu That duty may require the

board of directors to call special meedng at aætime reirdless of the directors ownership of

the corporationi then-outstanding stock to present significant matter to vote of the

stockholders Indeed the Delaware courts have indicated that the calling of special meetings is

one of the principal
acts l1ing within the boards du tŁ manage the business and affairs of the

corporation bell Lao Jc.4 134 A.2d 852 856 Dcl Cli 1957 upholding

bylaw granting the corporations president in addition to the board the power to call special

meethigs and noting that the grant of such power did not impinge upon the statutory right and

duty of the board to manage the business of the corporation fiduciary duty of

Delaware director is unremitting Malone Brincat 722 A.2d 10 Del 1998 It does not

abate during those times when the directors fail to meet specified stock-ownership threshold

As the Delaware Supreme Court has stated cardinal precept
of the General Corpórath Law

of the State of Delaware is that directors rather than sbarebolders manage the business and

For discussion of process-oriented
limitations see ii and surrounding text

inta and surromWling text
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affairs of the corporation Munson Lewi 473 Aid 805 811 Del 1984

Ouicktum Desian Sw.. Inc Shaniro. 721 A.2d 1281 1291 DeL 1998 The provision

contemplated by the Proposal if included in the Certificate of Incorporation would

hnpennissibly infringe upon the Boards Muclaty dutyto manage the business and affairs of the

Company and would therefore be invalid under the General Corporation Law

The Provision Contemplated by the Proposal May Not Be Validly Included

In the Bylaws.

As with the charter provision contemplated by the Proposal the bylaw provision

contemplated thereby would linpennissibly infringe upon the Boards power under Section

211d of the General Corporation Law to call special meetings In that respect anch provision

would violate the General Corporation Law and could not be validly bnplemcnted through the

Bylaws DeL 109b The bylaws may contain any provision not inconsistent with

or with the certificate of incorporation relating to the business of tb corporation the

condizct of its affairs and its rights or powers or the rights or powers of its stockholders

directors ofllccrs or employees emphasis added

Moreover the Proposal could not be implemented through the Bylaws since it

would restrict the Boards power to call special meetings other than through an ordinary

process-oriented bylaw3 as part of its power and duty to manage the business and ffsirs of the

Company Under Section 141a of the General Corporation Law the directors of Delaware

corporation are vested with the power and authority to manage the business and affairs of the

corporation Section 141a provides in relevant part as follows

The business and aflirs of evety corporation organized under this

chapter
shall be managed by or under the direction of board of

directors excqt as nmv be otherwise provided
in this chapter

orin

its certificate of incorooratión

Dcl 141a emphasis adde4 Section 141a expressly provides
that if there is to be any

deviation from the general mandate that the board of directors manage the busineÆand affairs of

the corporation such deviation must be provided in the General Corporation Law or the

ôertiflcate of incorporation pg0 L1m1 Cohen 222 2d 800 808 DCL 1966

The Certificate of Incorporation does not and as explained above could not provide for any

sublantive limitations on the Boards power to call special meetings and unlike other

provisions of the General Corporation Law that allow the Boards statutory authority to be

u.S and suzyowiding text
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modified through the bylaws4 Section 211d does net provide that the board power to call

special meetings may be modified through the bylaws Del 211d Moreover the

phrase except as otherwise provided in this chapter set forth in Section 141a does not include

bylaws adopted pursuant.to Section 109b of the General Corporation Law that could disable the

board entirely finm exercising its statutory powex In CA Inc AFSCME Pnmloveea Pension

thu 953 A.2d 227234-35 Del 2008 the Court when attempting to determine The scope of

shareholder action that Section 109b penmts yet does not improperly intrude upon the

directors power to minage the corpØralions business and affairs under Section 141a
indicated that while reasonable bylaws governug the boards decision-istlr1ng process are

generally valid those purporting to divest the board entirely of its substantive decision-making

power and authority are not.3

The Courts observations in are consistent with the long line of Delaware

cases highligbfing the distinction implicit in Section 141a of the General Corporation Law

between the role of stockholders md the role of the board of directors As the Delaware

Supreme Court haŁ stated cardinal precept of the General Corporation Law of the State of

Delaware is that directors rather than shareholders manage the business and affairs of the

corporation Aronson 473 A.2d at 811 çgMcMuIIin Beran 765 A.2d 910 916 Del
2000 One of the fbndamentat principles of the Delaware General Corporation Law statute is

that the business affairs of corporation are managedby or under the direction of its board of

directors citing Del 141a Ouifnrn 721 A.2dat 1291 One of the most basic

tenets of Delaware corporate law is that the board of directors ham the ultiInM responsibility for

managing the business and affairs of corporation footnote omitted The rationale for these

statements is as follows

Stockholders are the equitable owners of the corporations assets

Eowever the corporation is the legal owner of its property and the

stockholders do not haveany specific interest in the assets of the

For example Section 141f authorizes the board to act by nrnimous written.consent

otherwise restricted by the ertificato of incorporation or bylaws Del

141f
The Court stated It is well-established Delaware law that proper ibnction of bylaws

is not to mandate bow the board should decide specific substantive business decisions but rather

to define the process and procedures by which those decisions are made Examples of the

procedural process-oriented nature of bylaws are found In both the DGCL and the case law For

example Del 141b authorizes bylaws that fix the number of directors on the board the

number of directors required for quorum with certain limitations and the vote requirements

for board action Del 141f authorizes bylaws that preclude board action without

meeting 953 A.2d at 234-35 footnotes omitted
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corporation Instead they have the right to share in the profits of

the company and in the distribution of its assets on liquidation

Consi tent with this divisionof interests the directors rather than

the stockholders manage the business and affairs of the corporation

and the directors in carrying out their duties act as fiduciaries for

the company and its stockholders

node Co Mair Realthcare Corp. CA Nos 68276831 slip op at PcI CliNov 21

1985 citations omitted Paramount Cominens Inc Time Inc. 1989 WL 788O at

30 Del Ch July 14 1989 ad 571 Aid 1140 DeL 1989 The corporation law does not

operate on the theory thatdirectors in exercising their powers to manage the firm are obligated

to follow the wishes of majority of shares Because the bylaw contemplated by the

Proposal would go well beyond governing the process through which the Board detemiineŁ

whether to call special æreetings -in ftct it would potentially have the effect of disabling the

Board from exercising its statutorily-granted power to call special meetings such bylaw would

be invalid under the 3eneral Corporation Law

In addition the Pro1iosÆlcould not be inipteinented tbrough.the Bylaws since the

provision contemplated thereby would be inconsistent with the Certificate of Incorporation

Consistent with Section 211d nf the General Corporation Law Ailicle VIII of the Certificate of

IncOrporation expressly provides the Board with the unfettered power to call special meetings of

stockholders If the bylaw contemplated by the Proposal were adopted it would condition the

Boards power to call special meetings on the directors Ownership of 10% of the Companys

outstanding common stock In that rcspect such bylaw would conflict with Article VIII of the

Certificate of Incorporation which allows for no suck restrictions or limitations on the Boards

power to call special meetings As result such bylaw would be invalid under the General

Corporation Law

UniSnper.Ltd News Core. 2005 WL 3529317 DeL Cli Dec 202005 In

that case the Court held that board of directors Æould agree by adopting board pOlicy and

promising not to subsequently
revoke the policy to submit the final decision whether to adopt

stockholder rights plan to vote of the corporations stockholders The boards voluntary

agreement to contractually limit its discretion in TJniSoper however is distinguishable from the

instant case The bylaw contemplated by the Proposal if adopted by the stockholders and

implemented would potentially result in stockholders divesting the Board of its statutory power

to call
ecia1 meetings

Article VIII of the Certificate of Incorporation provides Special meetipgs of the

stockholders of the for any purpose or purposes may be called at any time by the

Board of Directors
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Under Delaware law bylaw may not conflict with provision of the certificate

of incorporation DeL 109b lhe bylaws may contain any provision not inconsistent

with law or with the cettificatc of incmporation emphasis added Indeed by-
law provision is in conflict witi provision of the chatter the by-law provision is

cenJPartnejs IV 1.jgLonal Jnoup 582 Aid 923 929 DeL 1990 In Centaur

Pertness the Delaware Supreme Court held that projosal for bylaw to be adopted by
stockholders that provided that it is not subject to amendmen1 alteration or repeal by the Board

of Directors was in conflict with the bOards authority as provided for in the certificate of

incorporation to amend the bylaws and hence would be invalid even if adopted by the

stockholders. Centaur Partners 582 Aid at 929 Because the bylaw contemplated by the

Proposal would condition the Boirds power to oh special meeting on the director ownership

of 10% of the Companys outstanding common stock it would conflict with Article VIfl of the

Certificate of incorporation nd would therefore be Invalid under the General Corporation Law

Finally the savings clau8e that.purports to limit the mmidates of the Proposal

to the tidiest extentpennitted by state law does not resolve this conflict with Delaware law

On its face such language addresses the extent to which the requested bylaw and/or charter text

will not have any exception or exclusion conditions there will be no exception or exclusion

conditions not required by state law The language does not limit the exception and exlüsion

conditions that would apply tomanagernónt and/or the board and were it to dose the Æntire

second scntencà of the Proposal would be nullity The savings clause would not resolve the

conflict between the provision contemplated by the Proposal and the dictates of the General

Corporation Law Section 211d read together with Sections 102bXl arid 109b allows for

no limitations on the boards power to cull special meeting other than ordinary process-

oriented limitations8 thus there is no extent to which the restiiction on that power

contemplated by the Proposal would otherwise be permitted by state law The savings clause

would do little more than acknowledge that the Prnposal if implemented would be uivalid under

Delaware

Conclusloi

Based upon and subject to the foregoiæg and subject to the lhæitations stated

herein it is our opinion that the Proposal if adopted by the stockholders and imp mented by the

Board would beinvalid under the General Corporation Law

The foregoing opinion is limited to the General Corporation Law We have not

considered and express no opinion on any other laws or the laws of any other state or

jurisdiction including federal laws regulating securities or any other federal laws or the rUles

and regulations of stock exchanges or of any other regulatory body

8n.5andstzrioundingtext
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The foregoing opinion is tendered solely for your benefit in connection with the

matters addressed herein We unditand that you may furnish copy of this opinion letter to the

SEC in connection with the matters addressed herein and that you mayrefer to It in your proxy

statement for 11W Annual Meeting and we consent to your doing so Exccpt as stated in this

paragraph this opinion letter may not be finnished or quoted to nor may the foregoing opinion

be relied upon by ay other person or entity for any purpose without our prior written consent

Very truly yours

/IdNdL

SMRJJMZ


