
OHIlfl IO fleTZ27 2009

Maitz
sri ton DC 20549

Vice President Legal and Assi

Duke Energy Corporation

P.O Box 1006

Charlotte NC 28201-1 006

AvaiIabiIii.y

This is in response to your letter dated December 302008 concerning the

shareholder proposal submitted to Duke Energy by the Free Enterprise Action Fund We
also have received letter on the proponents behalf dated December 312008 Our

response is attached to the enclosed photocopy of your correspondence By doing this

we avoid having to recite or summarize the facts set forth in the correspondence Copies

of all of the correspondence also will be provi4ed to the proponent

In connection with this matter your attention is directed to the enclosure which

sets forth briefdiscussion of the Divisions informal procedures regarding shareholder

proposals

Sincerely

Heather Maples
Senior Special Counsel

Enclosures

cc Steven Milloy

Managing Partner and General Counsel

Action Fund Management LLC
12309 Briarbush Lane

Potomac MD 20854

UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON D.C 20549-3010

DIVISION OF
CORPORATION FiNANCE

Re Duke Energy Corporation

Incoming letter dated December 302008

Dear Mr Maltz

Act Jqç
Section

Rule



February 27 2009

Response of the Office of Chief Counsel

Division of Corporation Finance

Re Duke Energy Corporation

Incoming letter dated Deôember 30 2008

The proposals relate to the qualifications conflict of interest disclosures and

compensation of Duke Energy board members and nominees

There appears to be some basis for your view that Duke Energy may exclude the

proposals under rule 4a-8c Accordingly we will not recommend enforcement action

to the Commission if Duke Energy omits the proposals from its proxy materials in

reliance on rule 14a-8c

Sincerely

Carmen Moncada-Terry

Attorney-Adviser



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to

matters arising under Rule 14a-8 CFR 240.14a-8 as with other matters under the proxy

rules is to aid those who must comply with the rule by offering infonnal advice and suggestions

and to determine initially whether or not it may be appropriate in
particular matter to

recommend enforcement action to the Commission In connection with shareholder proposal

under Rule 4a-8 the Divisions staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Companys proxy materials as well

as any information furnished by the proponent or the proponents representative

Although Rule 14a-8k does not require any communications from shareholders to the

Commissions staff the staff will always consider infonnation concerning alleged violations of

the statutes administered by the Commission including argument as to whether or not activities

proposed to be taken would be violative of the statute or rule involved The receipt by the staff

of such infonnation however should not be construed as changing the staffs infonnal

procedures and proxy review into formal or adversary procedure

It is important to note that the staffs and Commissions no-action responses to

Rule 14a-8j submissions reflect only informal views The determinations reached in these no-

action letters do not and cannot adjudicate the merits of companys position with respect to the

proposal Only court such as U.S District Court can decide whether company is obligated

to include shareholder proposals in its proxy materials Accordingly discretionary

determination not to recommend or take Commission enforcement action does not preclude

proponent or any shareholder of company from pursuing any rights he or she may have against

the company in court should the management omit the proposal from the companys proxy
material
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VIA OVERNIGHT DELIVERY

Office of the Chief Counsel

Division of Corporation Finance

U.S Securities and Exchange Commission

100 Street N.W
Washington DC 20549

Re Shareowner Proposal of the Free Enterprise Action Fund to Duke Energy

under Exchange Act Rule 14a-8

Dear Ladies and Gentlemen

This letter is submitted on behalf of the Free Enterprise Action Fund FEAOX in

response to December 30 2008 request from Duke Energy to the Division of

Corporation Finance Staff for no-action letter concerning the above-captioned

shareowner proposal

Action Fund Management LLC is the investment advisor to the FEAOX and is

authorized to act on its behalf in this matter

We believe that Duke Energys request is without merit and that there is no legal or

factual basis for Duke Energy to exclude the Proposal from its 2008 Proxy Materials

Finally we request that Mr Thomas Kim chief counsel of the Division of Corporation

Finance and former attorney for the General Electric Company formally recuse himself

from any role in this matter

The Proposal is not excludable under Rule 14a-8c

Duke Energy seeks to exclude the Proposal on the grounds that the Proposal contains

three parts
that Duke Energy regards as three separate proposals

multi-part proposal however is not ipso facto excludable under Rule 14a-8c

multi-part proposal that relates to single concept is permissible See e.g Computer

Horizons Corp April 1993

In the instant case the Proposal has multiple parts
that relate to single concept

improving director accountability The Proposal seeks to accomplish that single concept

by ensuring that directors have substantial and pre-existing interest in the company
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identifying and disclosing director conflicts of interest and incentivizing directors to take

an active interest in corporate affairs

Under Duke Energys rationale for excluding the proposal the only way shareholders

could achieve the sort of director accountability contemplated by the Proposal would be

for individual shareholders to act in concert and submit three different proposals But

such requirement would be the exaltation of form over substance

The tumultuous corporate and market events of 2008 indicate that directors are often not

meeting their fiduciary responsibilities to shareholders Director positions often seem to

be mere rubber-stamping sinecures that benefit the directors regardless of their

performance The Proposal seeks to improve director accountability to shareholders

through mandatory change in corporate by-laws

To exclude the proposal based on arbitrary procedural considerations would be to

continue to leave shareholders exposed to self-serving incompetent disloyal and

overpaid directors

II The Proposal is not excludable under Rule 14a-811

The Proposal is not deficient for the reasons described above Accordingly no deficiency

needed to be cured as alleged by Duke Energy

Ill Thomas Kim should recuse himself from this matter

We request that Thomas Kim chief counsel of the Staff recuse himself from this matter

because he is former attorney for the General Electric Company GE and he may be

biased against the FEAOX because of its shareholder activities

While Mr Kim was employed by GE

The Staff three-times refused to grant GE no-action requests on global warming

shareholder proposals filed by the FEAOX
member of Gibson Dunn Crutcher GEs law firm was sanctioned by his

employer for sending an obscene e-mail to the FEAOX related to shareholder

proposal filed with GE See http//blogs.wsj.com/law/2007/02/l2/laWblOg-ema1l-

of-the-day-by-gibson-dunns-larry-Sinlifls/

GE joined the U.S Climate Action Partnership many members of which have

received shareholder proposals from the FEAOX including Duke Energy

Conclusion

Based upon the forgoing analysis we respectfully request that the Staff rejedt Duke

Energys request for no-action letter concerning the Proposal If the Staff does not

concur with our position we would appreciate the opportunity to confer with the Staff

concerning these matters prior to the issuance of its response Also we request to be
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party to any and all communications between the Staff and Duke Energy and its

representatives concerning the Proposal

copy of this correspondence has been timely provided to Duke Energy and its counsel

In the interest of fair and balanced process we request that the Staff notify
the

undersigned if it receives any correspondence on the Proposal from Duke Energy or other

persons unless that correspondence has specifically confirmed to the Staff that the

Proponent or the undersigned have timely been provided with copy of the

correspondence If we can provide additional correspondence to address any questions

that the Staff may have with respect to this correspondence or Duke Energys no-action

request please do not hesitate to call me at 301-258-2852

cc David Maltz Duke Energy

Milloy

Managing Partner General Counsel
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David MaItz

Vice President Legal and

Assistant Coiporate Secretay

Duke Energy Coiporatlon
ECO3T/526 Church St

Chaitotte NC 28202

Mailing Address

P.O Box 1006

Charlotte NC 28201-1006

704482-347 phone

704-382-4439 ix

daviomalfr@duke

enesgy corn

December 30 2008

Via Hand Delivery and Email to sharehoI4eryroposaläcecfov

Office of Chief Counsel

Division of Corporation Finance

U.S Securities and Exchange Commission

100 Street N.E

Washington D.C 20549

RE Duke Energy Corporation Exclusion of Shareholder

Proposal by The Free Enterprise Action Fund Pursuant

to Rule 14a-8

Ladies and Gentlemen

This letter is submitted by Duke Energy Corporation the Corporation

pursuant to Rule 14a-8j under the Securities Exchange Act of 1934 as amended the

Exchange Act with respect to that certain shareholder proposal dated December

2008 and accompanying supporting statement the Proposal attached hereto as

Exhibit subnutted for inclusion in the Corporations 2009 proxy materials for its 2009

annual meeting of shareholders 2009 Proxy Materials on behalf of The Free Enterprise

Action Fund the Proponent

In accordance with Rule 14a-8j the Corporation hereby gives notice of its

intention to exclude the Proposal from the 2009 Proxy Materials and respectfiully requests

that the staff of the Division of Corporation Finance the Staff of the Securities and

Exchange Commission the Commissionindicate that it will not recommend

enforcement action to the Commission if the Corporation excludes the Proposal from the

2009 Proxy Materials By copy of this submission we notify the Proponent of the

Corporations intention to omit the Proposal from its 2009 Proxy Materials

This letter constitutes the Corporations explanation of why it believes the

Corporation may exclude the Proposal from the 2009 Proxy Materials Enclosed are five

additional copies of this letter including all Exhibits

www.duke-enerav.com

N25O4



Office of Chief Counsel

December 30 2008
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The Proposal

copy of the full text of the Proposal is set forth in Exhibit The

Proposal is in the form of resolution to be adopted by the Companys shareholders urging

three separate changes with respect to three different matters to the Corporations by-laws

as follows

PR-EXISTING INTEREST IN CORPORATE SUCCESS Candidate

directors must personally have owned at least $2000 worth of Corporations common

stock for at least one year prior to their nomination..

CONFLICT OF iNTEREST DISCLOSURE Upon nomination to the

board each candidate director must declare any known or reasonably likely potential

conflicts of interest and affirm that his personal relationships. .will not materially conflict

with the interests of shareholders Conflict of interest disclosures should be posted on

Corporations web site..

COMPENSATION TIED TO CORPORATE SUCCESS Exclusive of

expenses director compensation is limited to Corporations common stock..

Sununary of the Corporations Position

The Corporation believes that it may properly omit the Proposal from the

2009 Proxy Materials for the reason that pursuant to Rule 14a-8c the Proposal violates

the requirement that only one proposal may be submitted by shareholder for particular

shareholders meeting

The Requirements of Rule 14a-8c

Rule 14a-8c provides that shareholder may submit no more than

one proposal to company for particular shareholders meeting The Proposal clearly

presents more than one proposal by setting forth three suggestions that each should be

construed as shareholder proposals As outlined in Section of this letter the Proposal

includes three numbered items The items address director-nominee qualifications

iidisclosure practice on conflicts of interest and iiidirector compensation Further the

items within the Proposal apply to different groups The first numbered item in the

Proposal applies to candidates for the position of director and the second and third

numbered items apply to directors of the Corporation

Rule 14a-8fl permits company to exclude shareholder proposal from

the companys proxy materials if the company notifies the shareholder within 14 calendar

days that the shareholders proposal has procedural or eligibility deficiencies and the

shareholder fails to cure the procedural or eligibility deficiencies within 14 days after the

shareholder receives the companys notice Relying on these rules the Staff has
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December 30 2008
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consistently taken the position that company may exclude shareholder proposal when

shareholder submits more than one proposal and does not reduce the number of proposals

to one following notice from the company See e.g Amerlnst Insurance Group Ltd

April 2007 Peregrine Pharmaceuticals Inc July 28 2006 Compuware

Corporation July 2003 Football USA Inc April 2001 American Electric Power

Co Inc January 2001 IGEN International Inc July 2000

By letter dated December 15 2008 sent via overnight mail the Corporation

advised the Proponent of the procedural defect in the Proposal the Defect Letter

copy of the Defect Letter is attached hereto as Exhibit The Defect Letter advised the

Proponent of the Corporations view that it has submitted multiple proposals and informed

the Proponent of the requirements of Rule 4a-8c The Defect Letter further stated that

the Proponent would need to revise the Proposal so that it was submitting only one

shareholder proposal within 14 calendar days of receipt of the Defect Letter

As of the date of this letter the Proponent has not cured the deficiencies in

the Proposal

Conclusion

For the reasons set forth above the Proposal is clearly composite of three

separate proposals each relating to different matters and is accordingly in violation of

Rule 14a-8c The Corporation respectfully requests that the Staff not recommend

enforcement action if the Proposal is excluded from the 2009 Proxy Materials If the Staff

does not concur with the Corporations position we would be grateful to have an

opportunity to confer with the Staff concerning this matter prior to the issuance of Rule

4a-8 response

If you have any questions regarding this request or require any further

information please telephone the undersigned at 704 382-3477

Sincerely

David Maltz

Vice President Legal and Assistant Corporate Secretary

Duke Energy Corporation

Enclosures

cc James Rogers Chairman President and Chief Executive Officer

Duke Energy Corporation

Marc Manly Group Executive Chief Legal Officer and

Corporate Secretary Duke Energy Corporation

Steven Milloy do Action Fund Management LLC
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actionfund

management LLC

12309 bd..bus lull

po.s. md 014
201/212882

3440

BY FAX

December 2008

Julia Janson

SVP Ethics and Compliance and Corporate Secretary

Duke Energy

P0 Box 1.006 Charlotte NC 28201-1006

Dear Ms Janson

hereby submit the enclosed shareholder proposal Proposal for inclusion in the Duke Energy

Corp the Company proxy statement to be circulated to Company shareholders in conjunction

with the next annual meeting of shareholders The Proposal is submitted under Rule 14a-S

Proposals of Security Holders of the U.S Securities and Exchange Commissions proxy

regulations

hc Free Enterprise Action Fund FEAOX is the beneficial owner of approximately 813

shares of the Companys common stock that have been held continuously for more than year

prior to this date of submission The FEAOX intends to hold the shares through the date of the

Companys next axujual meeting of shareholders The record holders appropriate verification of

the FEAOXs beneficial ownership will follow

The FEAOXs desigzed representatives on this matter are Mr Steven Milloy and Dr

Thomas Borelli both of Action Fund Management LLC 12309 J3riarbush Lane Potomac

Ml 20854 Action Fund Management LLC is the investment adviser to the FEAOX Either Mr

Milloy or Dr Boreill will present the Proposal for considezatlon at the annual meeting of

shareholders

If you have any queStions or wish to discuss the Proposal please contact Mr Milloy at 301-258-

2852 Copiss of correspondence or request for letter should be forwarded to Mr
Milloy do Action Fund Management LLC 12309 Briarbush Lane Potomac MD 20854

.illioy

Mnaging Partner

Intestment
Mviser to the FEAOX Owner of Duke Energy Common Stock

A4achment Sha4Ider Proposal Director Accountability
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Director Accountability

Resolved iliat the Company amend its bylaws to make members of the board of directors more accountable to

shareholdeEs as follows

PRB-PXISTINO NREST IN CORPORATE SUCCESS Candidate dircØtors must personally have

owned at Least $Z000 worth of Company common stock for at least one year prior to their nomination as

candidate for the board

CONPLICT OF INTEREST DISCLOSURE Upon nomination to the board each candidate director

must declare any known or reasonably likely potential conflicts of interest and aftinn that his personal

relationships with other members of corporate management personal political beliefs and personal

involvement with other organizations and businesses will not materially conflict with the interests of

shareholders Conflict of interest disclosures should be posted on the Company web site Directors

should update their coiiflict of interest disclosures antvsilly and director recusals from specific Company

matters based on confIct of Interest should be posledon the Companyweb site

COMPENSATION TIED TO CORPORATE SUCCESS Exclusive of expenses director compensation

is limited to Company common stock only The annual amount of such compensation should not exceed

the amount of common stock that the board member directly owns

These by-law changes wou1donly apply to new directors elected to the board starting in 2010 They are not

intended to d1squalif any existing directors or directors up for election in the current year

Supportig Statement

The purpose of the board of directors is to oversee Company management on behalf of shareholders We are

concerned that existing poliqibs concerning board qualifications and compensation are insufficient to ensure that

directors are carrying out thcii fiduciary responsibilities to shareholders To remedy this deficiency we propose

to amendments the Company by-laws

First directors should have pvc-existing financial interest and commitment to the Company at least to the

extent shareholders are required to have before they are permitted to tUe shareholder proposals under SEC

proxy rules

Second directors are the shareholders representatives in the Company As such conflicts of interest must be

avoided Conflicts of Interest should be disclosed prior to director elections so that shareholders can decide

whether directors ability act in the interest of shareholders is compromised Conflicts of interest that

develop following election tthe board should also be disclosed

Third tgnsure that directors are acting entirely in the interests of shareholders directors financial interest in

the ComSany should be the same as shareholders that is director compensation should depend upon the

performance and value of thç Companys common stock Annual compensation Is lirmted to the amount of

stock director owns

We believe these changes tihe director qualification and compensation provisions of the corporate by-laws

will enhance director accouütäbility to shareholders reduce director cronyism and ultimately improve

corporate performance
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Duke David Malt

Vice President Legal and

nergy ASWSIflt

Duke Energy Coposaflon
ECO3T/526 Chwth Sbet

Chedotte NC 28202

Mailing Address

P.O Box 1006

Charlotte NC28201-1006

704-382-3477 phone
704-382-4439 fax

daWdmaNzduke-enetgy.com

VIA OVERNIGHT MAIL

December 15 2008

Mr Steven Milloy

Managing Partner

Action Fund Management LLC

12309 Briarbush Lane

Potomac MD 20854

Re Duke Enerciv Corporation the Corporation

Dear Mr Milloy

On December 2008 we received your request to include several

stockholder proposals in the Corporations 2009 annual proxy statement In

order to properly consider your request and in accordance with Rule 14a-8 of the

Securities Exchange Act of 1934 as amended Rule 14a-8 we hereby inform

you of certain procedural defects in your submission as described below For

your convenience have included copy of Rule 14a-8 with this letter

Rule 14a-8c provides that shareholder may submit no more than one

proposal for particular shareholders meeting We believe you have submitted

multiple proposals for inclusion in the 2009 annual proxy statement Accordingly

as required by Rule 14a-8c and Rule 14a-8f within 14 calendar days after

receipt of this letter please revise your submission so that you are submitting

only one proposal Please note that if we do not receive your revised submission

within 14 calendar days of your receipt of this letter we may properly exclude

your proposal from our 2009 proxy statement Please send the requested

documentation to my attention at the address above



Mr Steven Milloy

Page
December 15 2008

In asking you to provide the foregoing information the Corporation does

not relinquish its right to later object to including your proposal on related or

different grounds pursuant to applicable rule of the Securities and Exchange
Commission

Thank you again for your interest in Duke Energy Corporation

Sincerely

David Maltz

Enclosure

cc James Rogers Chairman President and Chief Executive Officer

Duke Energy Corporation

Marc Manly Group Executive Chief Legal Officer and

Corporate Secretary Duke Energy Corporation
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240.14a-8 Shareholder proposals

This section addresses when company must Indude shareliolders proposal ki Its proxy atotement

and Identify the proposal ii its form of prcty when the company holds an annual or apedal meedeg of

shembaldere In surnnwry In order to have your shareholder proposal included on companys proxy

card and Induded along with any auppMng statement in Its proxy statement you must be eligible and

follow cevtmn procedures Under few specific cluametances the company Ii peimlited to exclude your

proposal but only after submitting its reasons to the Commission We sttucixed this section in

question-and-answer format so that ft is easIer to understand The references to you are to

shareholder seeking to submit flue proposal

Qussfkn What Is proposal shareholder proposal is your recommendation or requirement that

the company andfor its board of directors take dion which you intend to present at meeting of the

companys shareholders Your proposal should state as clearly as possible the course of action that you

believe the company ehould foif ow If your proposal Is placed on the companys proxy card the company
meat also provide In the form of proxy means for shareholders to apedly by boxes choice between

approval or disapproval or abstention Unless otherwise indicated the word proposar as used fr this

section refers both to your proposal and to your corresponding statement ki suppod of your proposal Qf

any

Queacwr Who is eligible to submit proposal and how do demonsttte to the company that lam

eligible In order to be eligible to submit proposal you must have conitnuousfy held at least $2000

in meriret value or 1% of the companys securities entitled to be veted on the proposal at the meeting

for at least one year by the date you submit the proposal You must continue to hold those securities

through the date of the meeting

If you are the registered holder of your securities which means thai your name appears In the

companys records as shareholder the company can verity your eligibility on Its although you wilt

stIil have to provid the company with written statement that you Intend to continue to hold the

securities through the date of the meeting of sliastioldam However If like many shareholders you are

not registered holder the company llkely.does not know that you are shareholder or how many
shares you own In this case at the time you submit your proposal you must prove your slIglbty to the

oompar in one of two ways

The first way to submit to the company awrftten statement from the record holder of your

securities usually broker or bank vedIing that at tie tine you submitted your proposaL you

continuously held the securities for at least one year You muSt also include your own written statement

that you Intend to continue to hold the securities through the date of the meeting Cf ebareholders or

ID The second way to PrOv ownership applies only if you have filed Schedule 130 3240.13d-101

Schedule 13G 24O.13di02 Form 33249.103 of this chapter Form 43249.104 of this chapter

andior Form 53249.106 of this chapter oremendments to thos documents or updated forms

mftsctlng your ownershIp of the shares as of or before ti date on which the one.year eligibility period

begins If you have filed one of these documents with the SEC you may demonstrate your elIililty by

submitting bIns

copy of the schedule and/er form and any subsequent amendments reporting change In your

ownership level

Your written statement that you continuously held the required number of shares for the one-year

period as of the date of the statement and

Your written statement that you intend to continue ownership of the shares through the date of the

companys annual or special meeting

Question How many proposals may submit Each shareholder may submit no mare then one

proposal to company for particular shareholders meetirg

Questi How long can my proposal be The proposal induding any accompanying supporting

httpi/ecfr gpoaccess gov/cgi/t/texthext-idxcecfrsid47b43cbb888441aad586861c05c 12/15/2008
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statement may not exceed 500 words

Question Miat Is the deadlhie for submitting proposal If you are submitting your proposal
for the companys annual meeting you can In most cases find the deadline in last years proxy
statement Hmaewe If the company did not hold an annual meeting last year or has changed the date

of ha meeting for this year more than 30 days from last years meeting you can usualy find the deadline

In one of the companys quarterly reports on Form 10-0 4249.308a of this chapter or hi shareholder

reports of Investment craopenles under 270 30d-1 of this chapter of the Investment Company Act of

1940 In order to avoid controversy shareholders should submit their proposals by means including

electronIc means that permit them to prove the date of defivery

The deadline is calculated In the following manner If the proposal Is schmltted for regularly

scheduled annual meeting The proposal must be received at the companys principal executive offices

not less thai 120 calender days before the date of the companys PrOXY statement released to

shareholders In connection with the previous yeas annual meeting However if the company did not

hold an annual meeting the previous year or lithe date of this years annual meeting has been changed

by more than 30 days from the date of the previous years meeting then the deadline Is reasonable

lime before the company begins to print and send Its proxy materials

If you are submitting your proposal for meeting of shareholders other than regularly scheduled

annual meeting the deadline Is reasonable time before the company begins to prInt and send It proxy
materials

Question Mat lii fall to follow one of the eligibility or procedumi requirements explained in

answers to Questions through of this sectIon The company may exclude your proposal but only

after it has notified you of the problem stat you have failed adequately to wilect It WithIn 14 calender

days of receiving your proposal the company must notify you in writing of any procedural or eitglbiliy

deficiencies as well as of the lime franie for your response Your response mud be postmarked or

transmitted electronically no later than 14 days from the data you received the companys notfltcalon

company need not provide you such notice of defidenny lithe deficiency cannot be remedied such as

if you fell to submit proposal by the companys properly determined deadline If the company intends to

exclude the proposal It with later have to make submission under 240 14a-8 and provide you with

copy Water Question 10 below 240.14.-ag

Wyou fall in your promise to hold the reqtæred number ci securities ttwough the date of the meethg of

shareholders then the company wit be permitted to exclude II of your proposals kern ha prosy

materials for any meeting held in the following two calender years

Questkn Who has the burden of persuading the Comnmlsskan or Its staff that my proposal can be

excluded Except as otherwise noted the burden Is on the company to demonstrate that It Is entitled to

exclude proposal

Quealkrn Must appear personally at the shareMdars meeting to present the proposal EIther

you or your representative who Is qualified under slate law to present the proposal on your behalf must

attend the meethig to present the proposal Miethsr you attend the meeting yourself or send quallflsd

representative to the meeting in your place you should make sure that you or your representative

follow the proper stat law procedures for attending the meeting andfor presenting your proposal

If the company holds its shareholder meeting Ii whole or in part via electronic media and the

company permits you oryour representative to present your proposal via such media then you may

appear through eledronic media rather than beveling to the meeting to appear In person

If you or your qualified representative fallS appear and present the proposal without good cause

the company wit be permitted to exclude all of your proposals from Its proxy materials Ibr any meetings

held In the Ibitowing hvo calendar years

QuesJIcn If have compited with the procethjmJ requirements on what other bases may company

rely to exclude my proposal Improper under state law lithe proposal Is not proper subject for

action by shareholders under the laws of the jurisdiction Of the companys Orgatizatlon

Note to paragraphQ1 Depending on the subject matter some proposals are not considered

proper under state law If they would be binding on the company If approved by shareholders

http //ecfr gpoaceess gov/cgiltItx/text-uJxcecfrsid41b43cbb88844fad586861c05O 12/15/2008
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In our experience most proposals that are cast as recommendations or requests that the

board of directors take specified action are proper under state law Accordingly we will

assume that proposal drafted as recommendation or suggestion Is proper unless the

company demonstrates otherwise

t6aiaUon of law If the proposal would If implemented cause the company to violate any state

tederal orforaign law to whIch It Is subjed

Note to perngraphi2 iswiti not apply this basis for exclusion to permit exclusion of

proposal on grounds that It would violate forelgn law If compliance with the foreign law would

result in violation of any state or federal law

VIolation of proxy miss If the proposal or supporting statement Is cOnirary to any of the

Commissions proxy rules Including 240.14e-9 which prohibits materially false or misleading

statements In proxy solng materlals

Personal 9vlevance special interest If the proposal relates to the redress 08 personal claim or

gnevance against the company or any other person or If It is designed to resuft In benefit to you or to

xthera personal interest whIch is notshared by the other shareholders at large

Relevence If the proposal relates to operations whldiaccount for less than percent of the

companys total aesats at the end of Its most recent fiscal year and for less than percent of Its net

earnings and gross sales for fti most recent fiscal year and Is not otherwise slgrdlcently related to the

companys buelnees

Absence cip /ardhorIfy If the company would lack the power or authority to inclement the

Management Amc1ksrs if the proposal deals with matter relating to the companys omwty

Relates to elaon If the proposal relates to nomination or an election for memberel on the

companys board of dreolors or analogous governing body or procedur for such nomination or

CocLts crxnpenjs proposal If the proposal directly
conflicts with one of the companys own

proposals to be submitted to shareholders at the same treating

Note to paragraphi9 companys submission to the Commission under this section should

specity the points of conflict with the companys proposal

10 Substanf tall knplemented If the company has elreedy eubstentlally implemented the proposal

11 Dç5cel If the proposal substantially duplicates another proposal previously submitted bibs

company by another proponent that whit be IneAided In the companys proxy materials for the same

meedng

12 Rssubmlsslon If the proposal deals with substantially the same sut4ect matter as wodW
proposal or proposals that has or have been previously Included In the companys proxy materials wtlhin

the preceding calender years company may exdizle ft from Its proxy materials for any meeting held

withIn calendar years of the last time ft was Included If th proposal received

Lass than 3% of the vote If proposed once withIn the preceding calendar years

QI Less than 6% of the vote on its fast submission to shareholders If proposed twice previously within

the preceding calendar years or

Qt Lees than 10% of the vote on Its iset submission to shareholders If proposed flies times or more

previously within the preceding calendar years and

http//ecfr.gpoaocess.gov/cgi/t/text/text-idxcccfrsid47b430bb88844faad586861C050.. 1211512008
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13 Specific noun of dMdenda WIhe proposal relates to spedltc anioucta of cash or stodc dMdend

Queshcxi 1O at procethtes must the company follow If It intends to exdude my proposer If the

company Intends to exdude proposal from Its pscy materIal. ft must its reasons with the

Camesslcn no later than 80 calendar days before It fibs Its deflaltive proxy statement and fans ci proxy
with the Commiealon The company iniat simultaneously pnMde you wttha copy of Its submission The

Comrmsslan staff may permit the company to make its submission later than 80 days before the

company files its definitive proxy statement and form of proxy lithe company demonstrates good cause

for missing the deadline

The company must file six paper copies of the following

The proposal

JI An explanation of why the company believes that ft nay exclude the proposal which should If

possible telerto the most recent applicable authority such as prior Division tatters issued under the

and

ill supporting opinion of counsel when such reasons are based on mailers of state or bdgn law

Question 11 May submit my own slatement to the Conenlsslon responding to the companys

arguments

Yes you may submit responee but It is not requ Wed You should try to sibnft any response to us with

copy to the company as soon as posethie after the company makes Its eritmlsalon This way the

Conmilsalan staff with have time to consider fuly your submission before ft Issues he response You

should subnft paper copies of your response

Questfon 12 If the company Includes my shareholder proposal fri Its proxy materials what information

about ins must it hickide along with the proposal Itself

The companys proxy statement must Include your name and address as watt as the number of the

companys voting secudlies that you hold Hver instead of providing that Information the company

may instead include statement that It will provide the Infomiatlon to shareholders promptly upon

receiving an cml or written request

The company is not responsible for the contents of your proposal or supporting statement

Quesdon 1t Mist do If the company includes In its proxy statement reseons why it believes

shareholders should not vote In favor of my proposal and disagree with some of Its statements

The company may elect to Include In It proxy stment reasons why it believes shareholders

hculd vote against your proposal The company is aliowed to make arguments reflecting Its own paul

of view Just as ycurney express your own point of view In your proposals supporting statement

However if you believe that the companys opposition to your proposal materially false or

rnlsleallng statements that may violate ow anti-fraud rule 240 14.-fl you should promptly send to the

Commission staff and the company letter explaining the reasons for your along with copy 01 the

companys statements opposing your proposaL To the extent poeshe your letter should lnckale speckic

factual Information demonstrating the Inaccurapy of the companys dams lime permitting you may
wIsh to by to work aid your diffarances with the company by yourself before contag the Commission

staff

require the company to send you copy of its statements opposing your proposal before it sends

its proxy materials so that you may bring to cur attention any materially false or misleading statements

usder the following thoeframes

If our no-action response requlres that you make revisions to your proposal or supporting statement

ass condition to reqiEbig the company to Include It In Its prosy materials then the company must

pavlde you with copy oh its opposition statement no later than calendar days after the company
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receives copy of your revised proposal cc

ii In al other cases the company must provide you with copy of Its opposition statements no later

than 30 calendar days before Its flee dellnltve copies of Its proxy statement end form of proxy under

240i4a-6

63 FR 29119 May28 1998 83 FR 5062250823 Sept 22 1998 as amended at 72 FR 4168 Jan 29
2007 72 FR 70466 Dec 112007 73 FR 977 Jan.4 2008
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