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Moore Van Allen PLLC
Suite 4700 _______________________

100 North Tryon Sfreet
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Re Lowes Companies Inc ______________

Dear Mr DeLaney

This is in regard to your letter dated January 21 2009 concerning the shareholder

proposal submitted by the California Public Employees Retirement System for inclusion

in Lowes proxy materials for its upcoming annual meeting of security holders Your
letter indicates that the proponent has withdrawn the proposal and that Lowes therefore

withdraws its January 20 2009 request for no-action letter from the Division Because
the matter is now moot we will have no further comment

cc Peter Mixon

General Counsel

California Public Employees Retirement System

Legal Office

P.O Box 942707

Sacramento CA 94229-2707

Sincerely

Michael Reedich

Special Counsel
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MooreVanAIIen

January 21 2009 Moore -Van Allen PLLC
ANorneys at Law

Sute 4700

U.S Securities and Exchange Commission 100North Tryon Street

Charlotte NC 28202-4003

Division of Corporation Finance

Office of the Chcf Counsel 704 331 10O
704331 1159

100 Street N.E vrnwmvalaw.com

Waslnnton DC 20549

Re Lowes cornpanis Inc

Withdrawal of No.Acüon Letter Request Regarding the Shareholder PrQposal Relating to

Rccupment of Executive Compensatign

Ladies and jentleinen

In lttcr dated Januaiy 20 2009 we on behalf of our client Lowes Companies lap the Company
requested that the Diiision of Corporation Finance not recommend any forcement action to the Securities

and Exchange Commission if the Company excluded from its .proy rnatrials fo its 2009 annual

shareholders meeting iarebolder proposal stibmitted by the .Califdrnia Pibl.ic Employees Retirement

System the 1froponent relating to the recoupment of perforniance-based executive eompçnsation the

Proposal Por your reference copy of the January 20 2009 nb-action request is attached hereto as

Exhibit

On January 20 2009 after submitting the no-action request the Company received an email from the

Proponent informing the Company that the Proponent is withdrawing the Proposal copy of that email is

attached hereto as Exhibit In reliance on the Proponents coirespondence we hereby withdraw the January

20 2009 no-action request relating to the Proposal

Please feel free to call me at 704 331-3519 or my colleague Durnont Clarke at 704 331-1051 if you have

any questions or comments

Vcty truly yours

Moore Van Allen PLLC

Ernest DeLaney fli

Enclosures

lcsearch Triangle NC

ciLR\l 10-141
Car1eston SC
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MooreVanAflen

January 20 2009
Meere Van Allen PLLC
Attoffleysat Law

Suite 4700

U.S Securities and Exchange Commission 100 North Thron Street

Charlotte NC 28202.4003
Division of Corporation Finance

Office of the Chief Counsel 17043311000
704 331 1159luu olreet N.E

www.nivalew.com

Washington D.C 20549

Re Lowes Companies Inc

Exclusion of Shareholder Proposal Relating to Recoupment of Executive Compensation

Dear Ladies and Gentlemen

Lowes Companies Inc the Company hereby requests that the staff of the Division of Corporation

Finance advise the Company that ft will not recommend any enforcement action to the Securities and

Exchange Commission the Commission if the Company excludes the shateholder proposal described

below the Proposal from its proxy materials for its upcoming annual shareholders meeting The Proposal

was submitted to the Company by the çaliforiia Public Employees Retirement System the Proponent
As described more fully below the Proposal jS excludable pursuant to Rule 14a-8iXlO because the

Company has substantially implemented it

copy of this letter has been provided to the Prdponent and emailed to shareholderproposalssec.gov in

compliance with the instructions found on the Commissions website and in lieu of our providing six

additional copies of this letter pursuant to Rule 14a-8jX2

The Proposal

The Proposal calls for the adoption by the Càmpanys shareholders of the following resolution

RESOLVD that the shareowners of Lowes Companies Inc Company
amend the Companys Bylaws in compliance with applicable law to add Section 11 to

Article relating to the recoupment of incentive compensation

Section 11 RECOUPMENT OF COMPENSATION In the event of significant

restatentent of the corporations f1xanoialiesults the .Board.of Directors will review

any incentive compensation that was made to senior executives on the basis of

having met or exceeded specific performance targets for performance periods which

occurred during the restatement period If the incentive compensation would have

been lowr had it been calculated based on such restated results and if the senior

executivOs fraud misconduct oieligence partially caused such restatement the

Board will to the extent periulttL governing law and employment contracts

entered into before the adQptioiih ffösseetion seók to
recoup fOr the benefit of the

corporation the portion of such ompensation that would not have been paid For

Research Triangle NC
CfAR2\I 55352v2 Chadeton SI
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purposes of this section the tenD senior executives means executive officers for

purposes of the Secunties Exchange Act .of 1934 as amended All employment

contracts or pay plans entered into or created after adoption of this section shall

comply with this section Whenever possible employment contracts and pay plans

in place before the adoption of this proposal shall be amended to be consistent with

this section

copy of the complete Proposal is attached hereto as Exhibit

Discussion

Rule 14a-8 generally requires an issuer to include in its proxy materials proposals submitted by shareholders

that meet prescribed eligibility requirements and procedure Rule 14a-8 also provides that an issuer may

exclude shareholder proposals that fail to comply with applicable eligibility and proóedural requirements or

that fall within one or more of the thirteen substantive reasons for exclusion set forth in Rule 14a.8i

Rule 14a-8i10 pennits an issuer to exclude shareholder proposal if the company has already substantially

implemented the proposal The Proposal is excludable because the Company has substantially implemented it

by adopting corporate governance guideline

The Proposal is Excludable Because the Company flas Acted to Substantially Implement it

Under Rule 14a-8i10 proposal may be excluded from the companys proxy materials if it is already

substantially implemented The justification for this exclusion as stated by the Commission is to avoid the

possibility of shareholders having to consider matters which have already been favorably acted upon by the

management Release No 34-12598 July 1976 The current substantially implemented language

dates back to an interpretation that the Commission first adopted in 1983 with the intention of loosening what

had until then been stringent requirement that proposals be fully effected in order to be excludable as

already implemented See Release No 34-20091 August 16 1983 hereinafter the 1983 Release In

1998 the current Rule 14a-8ilO was formally adopted reflecting the substantially implemented

interpretation adopted by the Commission in 1983 See Release No 34-40018 May 21 1998 As reflected

by the evolution of the Commissions interpretation of the exception substantial implementation does not

require strict implementation of the terms of proposal rather the test is whether companys particular

policies practices and procedures compare favorably with the guidelines of the proposal Texaco Inc

March 28 1991

The Commissions staff has consistently granted no-action relief under Rule 14a-8i1 where company

intends tà omit shareholder proposal on the grounds that the board of directors is expected to take action

that will substantially implement the proposal and then supplements its request for no-action relief by

notifying the Commission after that action has been taken by the board of directors See e.g Sun

Microsystems Inc August 28 2008 Johison Johnson February 192008 and Intel CorporatIon March

112003

The Company believes that the Proposal is excludable because it will have taken steps to substantially

implenient the Proposals terms The Proposal would require the Companys board of directors the Board
to seek to recoup from an executive at fault any incentive compensation based on the Companys financial

CHAR2\I 155352v2
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statements to the extent that later restatement shows the compensation to have been unearned This

objective makes such intuitive sense that the Companys management has recommended that the Board adopt

policy that would substantially implement the Proposal Accordingly the Board is expected to act on

Februaiy 2009 on proposed amendment to the Companys corporate governance guidelines The

Company will supplementally notify the Commission after the Boards consideration of the amendment The

amendment will take the form of new Corporate Governance Guideline the Guideline to recoup

unearned incentive compensation from executives The Guideline states

In the event of significant restatement of Company financial results the Board shall

review any incentive compensation that was made to an executive officer on the basis of

the Company having met or exceeded specific performance targets during the period

subject to restatement 111 the incentive compensation would have been lower had it

been based on the restated financial results and the Board determines that the

executive officer engaged in fraud or intentional misconduct that caused or substantially

caused the need for the restatement then the Board shall to the extent practicable seek to

recover for the benefit of the Company the portion of such compensation that would not

have been paid had the incentive compensation been based on the financial results as

restated All compensation plans entered into or created after adoption of this guideline

shall comply with this guideline For purposes
of this guideline the term executive

officer means any officer who has been designated an executive officer by the Board

The Companys Guideline clearly implements the Proposal Like the Proposal the Guideline requires the

Board to review incentive compensation made to certain executives if the Company significantly restates its

financial results The Guideline also reflects the Proposals call for mandatory recoupment of unearned

compensation from any executive at fault who is causally linked to the need to restate financial results The

Guideline further implements the Proposal by requiring future compensation plans to comply with the

Guideline Another aimilarity is less apparent The Guideline defines executive officer by reference to

designation by the Boaid whereas the Proposal defmes its term by reference to the Securities Exchange Act

of 1934 the Exchsnge.Act Because the Companys Board already designates these executive officers

with reference to the Exchange Act the resulting designated officers under the Guideline precisely reflect

those that would be designated under the Proposal This change merely incorporates the policy into the

Boards broader policies and practices The Commission has permitted such conforming changes See Pfizer

Inc Reconsideration March 2006 Taken as whole the Company believes that the Guideline

substantially implements the ProposaL In fact the Guideline even adopts much of the Proposals language

verbatim even though Rule 14a-8i10 does not require such strict adherence to the terms of the ProposaL

If the Company were required to include the Proposal in its proxy materials it would be asking shareholders

to consider matters already favorably acted upon by management contravening the Commissions goal

behind Rule 14a-8iXlO

Even the few differences that exist between the Proposal and the Guideline do not detract from the substantial

similarities through which the Guideline implements the Proposal One such minor difference is that the

Guideline adopts slightly different trigger to the mandatory recoupment obligation The Guideline charges

the Board with determining whether the fault standard has been met whereas the Proposal fails to specify the

person or entity responsible for determining whether the fault standard has been triggered The Company

believes that the Proposals failure to charge any particular person or entity with the responsibility for

determining when the fault standard has been triggered could result in cnfusion and prevent the Proposal

HAR2\I 1553522
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from operating correctly to recoup unearned compensation The Guideline prevents this confusion by

clarifying that the power to determine triggering of the fault standard lies with the Board In addition the

mandatory recoupment provision in the Guideline is triggered by fraud or intentional misconduct that causes

or substantially causes restatement while the provision in the Próiiosal is triggered by fraud misconduct or

negligence that partially causes restatement The Guideline adopts clearer and more workable solution in

furtherance of the ultimate objective of recouping compensation from misbehaving executives Further even

if this mandatoiy duty to seek recoupment does not apply the Board remains free to seek recoupment

whenever appropriate
under state or federal laws

The Guideline commits the Board seek recoupment of unearned compensation to the extent practicable

instead of defining the limits with respect to legal and contractual limits Unlike the Proposal the Guideline

recognizes that real-world circumstances may limit the ability to seek.recoupment of compensation even if the

seeking of recoupment is not barred legally or contractually Under the Proposal the Board would be bound

to seek recoupment even if it was not practicable to do so The Guideline avoids this absurd result by

adopting standard that captures both legal and contractual limits while also accommodating other

unforeseen circumstances that should be left to the business judgment of the Board Also the Guideline

contains commitment to make compensation plans entered into in the future consistent with the Guideline

whereas the Proposal additionally seeks to amend employment contracts and compensation plans already in

place The Company believes that an undertaking to unilaterally modify employment contracts and the senior

executive incentive compensation plan already in place would be distracting to management and simply is not

necessary to substantial implementation of the Proposal Furthermore the Commission has not required

companies to unilaterally modify existing employment agreements in order to satisfy the substantial

implementation standard See Pfizer Inc Reconsideration March 2006

Another inconsequential difference is that the Guideline takes the form of corporate governance guideline

instead of bylaw amendment The Company acknowledges that the Commission has noted that proposal

seeking policy amendment is distinct from proposal seeking bylaw amendment and recognizes that the

Commission has permitted implementation of policy instead of bylaw where the proposal sought bylaw

if practicable See e.g Bri3tol-Myers Squibb Co Reconsideration March 2006 However the

Company believes that the Commissions interpretation of Rule 14a-8il0 permits proposals to be excluded

on the basis of substantial implementation even where the manner of companys implementation of

proposal does not precisely correspond to the actions sought by the proposal See e.g Honeywell

International Inc January 31 2007 permitting exclusion of shareholdet proposal requesting that any future

poison pill be put to shareholder vote as soon as possible with 4-months suggested as the appropriate

tithing where company had already adopted bylaw required shareholder vote on any future poison pill

within one year Exxon Mobil CorporatIon March 18 2004 permitting exclusion of shareholder proposal

requesting that committee of independent directors prepare report on climate.rclated issues where the

company was already preparing repOrt on energy trends and greenhouse gas emissions which would be

approved by committee of independent directors The Talbots Inc April 2002 permitting exclusion of

shareholder proposal requesting that the company implement corporate code of conduct based on

International Labor Organization ILO human rights standards where the company had already

implemented code of conduct addressing similar topics but not based on ILO standards Such is the cas

where company has implemented governance guideline instead of bylaw This position is consistent

with the Commissions rejection of formalistic application of the substantial implementation rule See

Release No 34-20091 Even the fact that the Guideline is implemented through board action rather than

through shareholder adopted bylaw does not affect the Companys substantial implementation of the

O1AR2I 155352v2
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ProposaL See Erie Indemnity Company March 15 1999 permitting exclusion of shareholder proposal for

shareholder bylaw where board had acted on its own to adopt bylaw

The Company believes that these minor differences should not prevent the Commission from concurring that

the Proposal is excludable on the basis of substantial implementation The Commission has been clear that

the substantially implemented test does not require identical implementation rather implementation is

measured by comparison to the proposals guidelines See Texaco Inc March 28 1991 The Company

believes that its Guideline hews closely to the Proposals guidelines in implementing the spirit of the

Proposal Although the Commission has denied no-action request on recoupment proposal by noting

particularly that the company inserted fault-based limits into its policy whereas the proposal contained no

such language the Guidline in this situation makes no such change and does not present the same concern

See Bristol-Myers Squibb Co Reconsideration March 17 2006 The concern that may have driven the

Commissionsposition in that situation is that the insertion of fault-based limits into recoupment policy that

otherwise has no such limits radically changes recoupment policy from one applicable to all executives to

one applicable only to those executives who trigger the fault-based standards In contrast to such sweeping

change to the policys applicability the Companys changes to its Guideline as compared to the Propo1 are

more on the order of minor tweaks that do not affect the substance of the Companys implementation of the

Proposal Such changes do not prevent the exclusion of proposal that company has otherwise substantially

implemented See Marco Corporation March 29 1999 permitting exclusion of shareholder proposal

adopting specific qualifications for the companys outside ditectors where the companys board had already

adopted resolution On the issue even though the boards resolution contained changes from the proposal

For these reasons the Company believes that the Commission should concur in permitting the Company to

exclude the Proposal from its proxy materials

Conclusion

The Proposal should be exciuded pursuant to Rule 14a-8i10 as the Company has already substantially

implemented it We respectfully request your confirmation that the Division of Corporation Finance will not

recommend any enforcement action to the Commission if the Proposal is omitted from the Companys proxy

statement for the reasons stated above

Please feel free to call me at 704331-3519 or my colleague Dumont Clarke at 704 331-1051 if you have

any questions or comments

Very truly yours

Moore Van Aflen PLLC

ic
Ernest DeLaney Ill

Enclosure

CRAR2I155352v2



Exhibit

From McGrew Bill

Sent Tuesday January 20 2009 609 PM
To Keener Gaither Gaither

Cc Kim Hannah Hannah Blackburn Patty Patsy McGrew Bill

Subject RE What is Krut Juice

Good Afternoon Gaither

GaIPERS agres to withdraw ts proposal pursuant tp your written correspondence dated January 13
2009 Let meknow if you Want me to provide you with the formal withdrawal letter or if this written

corespondence is acceptable

As for Kraut Juice have story for you upon our next correspondence

Thaiks

Bill



Januaiy 202009 Moor van Allan PLLC
Attneye at Law

Suite 4700

U.S Securities and Exchange Commission 100 Noith Iryon Streot

Charlotte NC 22202.4003

Division of Corporation Finance

Office of the ChiefCounsel 704331 1000

F7043311159
Ut .i www.mv.law.com

Washington D.C 20549

Re Lowes Companies Inc

Exclusion of Shareholder Proposal Relating to Recoupment of Executive Compensation

Dear Ladies and Gentlemen

Lowes Companies Inc the Company hereby requests that the staff of the Division of Corporation

Finance advise the Company that it will not recomniend any enforcement action to the Securities and

Exchange Commission the Commission if the Company excludes the shareholder proposal described

below the Proposal from its proxy materials for its upcoming annual shareholders meeting The Proposal

was submitted to the Company by the California Public Employees Rctirenient System the Proponent
As described more fully belOw the Proposal is excludable pursuant to Rule 14a-8ilO because the

Company has substantially implemented it

copy of this letter has been provided to the Proponent and emailed to shareholdrproposalssec.gov in

compliance with the instructions found on the Commissions website and in lieu of our providing six

additional copies of this letter pursuant to Rule 14a-802

The PrOposal

The Proposalcalls for the adoption by the Companys shareholders of the following resolution

RESOLVED that the shareowners of Lowes Companies Inc Company
amend the Conipanys Bylaws In compliance with applicallc law to add Section 11 to

Article relating to the recoupment of incentive compensation

Section 11 RECOUPMENT OF COMPENSATION In the event of significant

restatement of the corporations financial results the Board of Directors Will review

aiiy incentive compensation that was made to senior executives on the basis of

having met or esceeded specific performance targets for perlormancà periods which

occurred during the restatement period Jf the incentive compensation would have

been lower had it been calculated based on such restated results and if the Senior

executives fraud misconduct or negligence partially caused such restatement the

Board will to the extent permitted by governing law and employment contracts

entered into before the adoption of this section seek to recoup for the benefit of the

corporation the portion of such compensation that would not have been paid For

Research TrIangle NC
CHAR2\1 155352v2
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purposes
of this section the term senior executives means executive officers for

purposes of the SecurIties Exchange Act of 1934 as amended All employment

contracts or pay plans entered into or created after adoption of this section shall

comply with this section Whenever possible employment contracts and pay plans

in place before the adoption of this proposal shall be amended to be consistent with

this section

copy of the complete Proposal is attached hereto as Exhibit

Discussion

Rule 14a-8 generally requires an issuer to include in its proxy materials proposals submitted by shareholders

that meet prescribed eligibility requirements and procedures Rule 14a-8 also provides that an issuer may

exclude shareholder propoads that fail to comply with applicable eligibility and procedural requirements or

that fall within one or more of the thirteen substantive reasons for exclusion set forth In Rule 14a-8i

Rule 14a-8iXlO permits an issuer to exclude .a shareholder proposal if the company has already substantially

implemented the proposal The Proposal is excludable because the Company has substantially implemented it

by adopting corporate governance guideline

The Proposal Is Excludable Because the Company Has Acted to Substantially Implement it4

Under Rule 14a-8iXlO proposal may be excluded from the companys proxy materials if it is already

substantially implemented The justification for this txclusion as stated by the Commission is to avoid the

possibility of shareholders having to consider matters which have aheady been favorably acted upon by the

management Releasó No 34-12598 July 1976 The current subsbrntislly implemented language

dates back to an interpretation that the Commission first adopted in 1983 with the intention qf loosening what

had until then been stringent requirement that proposals be fully effected in order to be excludable as

already implemented See Release No.34-20091 August 161983 hereinafter the 1983 Release J.n

1998 the current Rule 14a-8il0 was formally adopted reflecting the substantially implemented

interpretation adopted by the Commission in 1983 See Release No 34-40018 May 21 1998 As reflected

by the evolution of the Commissions interpretation of the exception substantial implementation does not

require strict implementation of the tents of pmposal rather the test is Whtther compaxiys particular

policies practices and procedures compare favorably with the guidelines of the proposal Texaco Inc

March28 1991

The Commissions staff has consistently granted no-action relief under Rule 14a-8iXl where company

intends to omit shareholder proposal on the grounds that the board of directors is expected to take action

that will substantially implement the proposal and then supplements its request for no-actina relief by

notifying the Commission after that action has been taken by the board of directors See e.g Sun

Microsystems fnc August 28 2008 Johnson Johasas February 192008 and Intel Coporation March

112003

The Company believes that the Proposal is excludable because it will have taken steps to substantially

implement the Proposals terms The Proposal would require the Companys board of directors the Board
to seek to recoup from an executive at fault any incentive compensation based on the Companys financial

HAR2U 155352v2
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statements to the extent that later restatement shows the compensation to have been unearned This

objective makes such intuitive.sensà that the Companys management has recommended that the Board adopt

policy that would substantially implement the ProposaL Accordingly the Board is expected to act on

February 2009 on proposed amendment to the Companys corporate governance guidelines
The

Company will supplementally notify the CommissiOn after the Boards consideration of the amendment The

amendment will take the form of new Corporate Governance Guideline the Guideline to recoup

unearned incentive compensation from executives The Guideline states

In the event of significant restatement of Company financial results the Board shall

review any incentive compensation that was made to an executive officer on the basis of

the Company having met or exceeded specific performance targets during the period

subject to restatement If the incentive compensation would have been lower had it

been based on the restated financial results and the Board determines that the

executive Officer engaged in fraud or intentional misconduct that caused or substantially

caused the need for the restatement then the Board shall to the extent practicable seek to

recover for the benefit of the Company the portion of such compensation that would not

have been paid had the incentive compensation been based on the financial results as

restated All compensation plans entered into or created after adoption of this guideline

shall comply with this guideline For purposes
of this guideline the term executive

office means any officer who has been designated an executive officer by the Board

The Companys Guideline clearly implements the Proposal Like the Proposal the Guideline requires the

Board to review incentive compensation made to certain executives if the Company significantly restates its

financial results The Guideline also reflects the Proposals call for mandatory recoupment of unearned

compensation from any executive at fault who is causally linked to the need to restate financial results The

Guideline further implements the Proposal by requiring fUture compensation plans to comply with the

Guideline Another similarity is lessappareni
The Guideline defines executive office by reference to

designation by the Board whereas the Proposal defines its term by reference to the Securities Exchange Act

of 1934 the Exchange Act Because the Companys Board already designates these executive officers

with reference to the Exchange Act the resulting designated officers under the Guideline precisely reflect

those that would be designated under the ProposaL This change merely incorporates the policy into the

Boards broader policies and practices The Commission has peni4tted such conforming changes See Pfizer

Inc Reconsideralion March 2006 Taken as wholt the Company believes that the Guideline

substantially implements the Proposal in fact the Guideline even adopts much of the Proposals language

verbatim even though Rule 14a-8iXlO does not require such strict adherence to the tenus of the Proposal

If the Company were required to include the Proposal in its proxy materials it would be asking shareholders

to consider matters already favorably acted upon by management contravening the Commissions goal

behind Rule 14a-8il0

Even the few differences that exist between the Proposal and the Guideline do not detract from the substantial

similarities through which the Guideline implements the ProposaL One such minor difference is that the

Guideline adopts slightly different trigger to the mandatory recoupment obligation The Guideline charges

the Board with determining whether the fault standard has been met whereas the Proposal fails to specify the

person or entity responsible for determining whether the fault standard has been triggered The Company

believes that the Proposals failure to charge any particular person or entity with the responsibility for

determining when the fault standard has been triggered could result in confusion and prevent the Proposal

cHAR2\1 l5S352v2
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from operating correctly to recoup unearned compensation The Guideline prevents this confusion by

clarifying that the power to determine triggering of the fault standard lies with the Board In addition the

mandatory recoupment provision in the Guideline is triggered by flud or intentional misconduct that causes

or substantially causes restatement while the provision in the Proposal is triggered by fraud4 misconduct or

negligence that partially causes restatement The Guideline adopts clearer and more workable solution in

furtherance of the ultimate objective of recouping compensation from misbehaving executives Further even

if this mandatory duty to seek recoupment does not apply the Board remains free to seek recoupment

whenever appropriate wider state or federal laws

The Guideline commits the Board to seek recoupment of unearned compensation to the extent practicable

instead of defining the limits with respect to legal and contractual limits Unlike the Proposal the Guideline

rccogniies that real-world circumstances may limit the ability to seek recoupment of compensation even if the

seeking of recoupment is not baired legally or contractually Under the Proposal the Board would be bound

to seek recoupment even if it was not practicable to do so The Guideline avoids this absurd result by

adopting standard that captures both legal and contractual limits while also accommodating other

unforeseen circumstances that should be left to the business judgment of the Board Also the Guideline

contains commitment to make compensation plans entered into in the future consistent with the Guideline

whereas the Proposal additionally seeks to amend employment contracts and compensation plans already in

place The Company believes that an undertaking to unilaterally modify employment contracts and the senior

executive Incentive compensation plan already in place would be distracting to management and simply Is not

necessary to substmtis1 implementation of the Proposal Furthermore the Commission has not required

companies to unilaterally modify existing employment agreements in order to satisfy the substmtfr41

implementation standard See Pfizer Inc RecoMideration March 2006

Another inconsequential difference is that the Guideline takes the form of corporate governance guideline

instead of bylaw amendment The Company acknowledges that the Commission has noted that proposal

seeking policy amendment is distinct from proposal seeking bylaw amendment and recognizes that the

Commission has permitted implementation of polic3r instead of bylaw where the proposal sought bylaw

if practicable See e.g .8ristol-Myers Squibb Co Reconsideration MarCh 2006 However the

Company believes that the Commissions interpretation of Rule 14a-81X1O permits proposals to be excluded

on the basis of substantial implementation even where the manner of companys isripleinentation of

proposal does not precisely correspond to the actions sought by the proposal See e.g Honeywell

International Inc January31 2007 permitting exclusion of shareholder proposal requesting that any future

poison pill be put to shareholder vote as soon as possible with 4-months suggested as the apppriate

timing where company had already adopted bylaw shareholder vote on any future poison pill

within one year Exxon Mobil Corporation March 18 2004 pennithng exclusion of shareholder proposal

requesting that committee of independent directors prepare report on climate-related issues where the

company was already preparing report on energy trends and greenhouse gas emissions which wotid be

approved by committee of independent directors The Talbots Inc April 2002 permItting exclusion of

shareholder proposal requesting that the company implement corporate code of conduct based on

International Labor Organization ILO human rights standards where the company had already

implemented code of conduct addressing similar topics but not based on hA standards Such is the case

where company has implemented governance guideline instead of bylaw This position is consistent

with the Commissions rection of formalistic application of the substantial implementation rule See

Release No 34-20091 Even the fact that the Guideline is implemented through board action rather than

through shareholder adopted bylaw does not affect the Companys substantial implementation of the

cuAB2\1155352V2
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Proposal See Erie Indemnity Company March 15 1999 permitting exclusion of shareholder proposal for

shareholder bylaw where board had acted on its own to adopt bylaw

The Company believes that these minor differences should not prevent the Commission from concurring that

the Proposal is excludable on the basis of substantial implementation The Commission has been clear that

the substantially implemented test does not require identical implementatiQn rather implementation is

measured by comparison to the proposals guidelines See Texaco Inc March 28 1991 The Company

believes that its Guideline hews closely to the Proposals guidelines
in implementing the spirit of the

Proposal Although the Commission has denied no-action request on recoupment proposal by noting

particularly that the company inserted fault-based limits into its policy whereas the proposal contained no

such language the Guideline in this situation makes no such change and does not present the same concern

See Bristol-Myers Squibb Co Reconsideration March 17 2006 The concern that may have driven the

Commissions position in that situation is that the insertion of fault-based limits into recoupment policy that

otherwise has no such limits radically changes recoupment policy from one applicable to all executives to

one applicable only to those executives who trigger the fault-based standards In contrast to such sweeping

change to the policys applicability the Companys changes to its Guideline as compared to the Proposal are

more on the order of minor tweaks that do not affect the substance of the Companys implementation of the

Proposal Such changes do not prevent the exclusion of proposal that company has otherwise substantially

implemented See Marco Corporation March 29 1999 permitting exclusion of shareholder proposal

adopting specific qualifications for the companys outside directors where the companys board had already

adopted resolution on the issue even though the boards resolution contained changes from the proposal

For these reasons the Company believes that the Commission should concur in permitting the Company to

exclude the Proposal from its proxy materials

Conclusion

The Proposal should be excluded pursuant to Rule 4a-8i1O as the Company has already substantially

implemented it We respectfully request your confirmation that the Division of Corporation Finance will not

recommend any enforcement action to the Commission if the Proposal is omitted from the Companys proxy

statement for the reasons stated above

Please feel free to call me at 704 331-3519 or my colleague Dumont Clarke at 704 331-1051 if you have

any questions or comments

Very truly yours

Moore Van Allen PLLC

J1L
Ernest DeLaney Ill

Enclosure

CIA2\1155352v2
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SHAREOWNER PROPOJ

RESOLVED that the shareowners of Lowes Companies Inc

rCompany amend the ComMnys B1a In compliance with applicable law

to add SectIon 11 to Article relating to the recoupnaent of Incentive

compensation

Section 11 RECOUPMENT OF COMPENSATION In the event of

signifIcant restatament of the compoat1ons financial results the

Board of Directors will review any Incentive oompensatiQn that was
mado to senior executives on the basis of having met or exceeded

specific performance targets for perfomiance perioOs which occurred

duiing the restatement period if the lncenthie compensation would

have been lower had it been calculated based on such restated

results and if the senior executives fraud misconduct or negligence

pBitially caused such restatement the Board will to the extent

permitted by governing law an employment confracts entered into

before the adoption of this aeion seek to recoup for the benefit of

the corporation the po1ion of such compensation that would not

have been pad For purposes Cl this section theterrn senior

exeoistives means executive officers for purposes of the Seouritles

Exchange Act of 1934 as amended AU employment contracts or

pay plans entered Into or cre fer adoption of this sacilon shell

comply with this section WhenetposibFe employment contracts

and pay plans In place before the adoption of this section shall be
amended to be consistent with this section

Isecccuntabllftr mpcitantto tae atiareowner of the Compan As

approxfrnaely 5700000 ahares of the Cornpanys oorilrtlon stok ttie OlWornIa

Public employees Retirement SysternCÆIPERS thinks aocountsblRis of

paramount Ithporca This wiy we are sponsoring ffflspcopoWwhiOh If

passed would requlrereirnbwsementof bonusesand pemancawardathat
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were not property earned by te.OPP .s repfflcer kthe

buses and eiiNaufleronCR$
bieves other members of senior msnagenent shOuld be stiblect to ernflar

roquirement

CaIPR$ believes that corporate gover ance procedures arid practices

and the Jeve of accountablTy they b94 are closely telated to financIal

perforrnanoe It Is rtfve that when meiy4ere ot$enbr management rare

.aIP$ei$bEev$that

sownereare fturq to pay Pr kmftr

cwporato gemance omp weTs to adopt Th neto

Bylaws ltud be tron9 statement That thts Company ia ccrnPtitted to gd

cQrporHteovernenoe and long-rn arOiel perfOrmance

we uryour supoit fOR this roposal
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8acrmento CA 94229-27078T5 FX 91 75459
Tecammton Dvce the Diaf- 91 76-3240

FACSIMILE TRANSMEVTAL COVESHEET

DATE December 12 2008

TO
Gatther Keener Jr

Corporate Secretary

COMPANY Lowes Companies Inc

704-757-0698
FAX No

FROM

SUJECT Re Nobce of Shareholder Pioposat-Orig1naI to fltow via

cvern maiL

Numjj
ttaris4fttted titease1I aei93Y5 Thiiyou

eWanarnlssion hitended only or the addressee shown abàve It mey contaIn InThatIon
tflat privileged Co1entlaI or otherwise prrotedd from dcosure Any review Qe5emiratJon cr use of

this ixensmisson or Its omby persons other then the ddresaee srictly prcItad If you hove
reciiveatiis tranwiiWson In error pleasa rioflfyus medtteIyand mail the orig to usettheabovo

_________ ____
cetltornle Puhflo Emplqyu RetWemnt Vt.m
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Legal Office

P.O Bcx 942707

Sacrmenb GA $4a9-2io7

TeleoommunItioiis Oevka for the ci

CaIPERS 91w 79S-75 FAX 915 795.39

Gtcember 1.2 2008 OVERNIGHT MMt

howes Companies Inc

1000 Lowes Blvd

Mooreeville NC 28117

Attn Gaither Keener Jr Corporate Secretary

Re Nottoe of Sharetwner Propds1

Dear Mr Ketiner

The purpose of this letter is to submit our ehaowner prcpos tor inclusion ii th procy

mateiaIs cnnneon with the companys next niiuat rnreting purauant SFC Rue

submission of thia proposal does not indicate that CalPRS IS cOed to further

communication arid gotiation Although we must file now in order to.comply with the

timing requements of Rule 14s-8 we remain open to the possibtilty of withdrawing this

proposal If and when we become assured that our concerns with the company are

addressed Please alert me immediately Weny further information is required In order

for this propoeal to be Included In the companys proxy and prperIy heard at the OO9
annual meIng

Ef you have any questions conemIn this proposal

Itruiyyour
1c.1 dt7 c4-

34PFF MIXON
General Counsel

i4.-h
closures -V --

aIPERS whuu QtA addrab Box 942708 Save
oiu ofapprcximatryc754579sharesotthecorrpsny Ac

cnt nuou icr severa tess 8peolf1aiIy CPRS
xcta of $2.UOfl con dntiousy for at least the precedlr.g year

enclceecL FL4tI6rmOte QSIPgRS nton$ to cantinue to owil surh block o1stok ati stthrogi th
1at ta ercnual shareowrers meeting and attend lie annual baTec.wner rneri If rqufred

aIiforrna Public Enpioyea Retirement System
Ww.Ca1per.cagov



Lowes Crnpar mo Docembor 2008

8II McGrew PortfOlio Minagar- CaIPERS
Robrt NrDJock Chairman CEO -LowVs tpnes tnc
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___ STArE STREET

_p Q6iu

DecembRi 12 2008

Attn C3aither Kner Senior Vice President

General Counsel Secretary and Chief Comphance Off iter

Lc3wes Companies Inc

1000 Lowes Boulevard

Mooresviile North Carolina 28117

State Skeet Bank and Tnjst as custodian for the CaIfomia Public Empfoyee
qetirernent $ystem to the best of my knowledge derrs tht following

Stale Street Bank and Trust perfoms master custodial serve.s for

Clifrnia Sate Public Employees Retirement Systrn

As ot the date this dIfltloi and contInuousiy for at least the

immediately precedIng eighteen munths Caitfbrnia Public mpicyees

RetIrement System is and has been the beneflclal owner of shares of

ccrrwnon stock of Lowes Companies mc having market value in

excess of $2000

Such.shares beneficially owned by the California Public EmplOyeeE
Retirement Systerrt are cuatodied by State Street Bank and Trust

through the eectronic book-entry services of the Doposltory

Company lTC State Street is parttcipant Partioipnt Numbet

0997 of DTC and shares registered under partIcipant 0997 the

street iame of Surrcard Co are benetlclaUy owned by th
Cilifarnia PubIi Fmptoyoes etlromnt Syntern

Signed this 12th day of December 2008 at Sacramento aiIfomia

SlATE STREEr L4ANK AND IRUS1
custodian for the Caiifornia PUb Employees

Retirement System

Nan eanne Casscdy ..
Title lent Reationihip Oflce
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Legal 011k
P.O Box 94V07
Sawnento CA 94229-2707

ieeommut1o 0evk or 5sf i16 7953240

913 5-575 FAX C46 795- 385

Jecember 12 2008 OVERNIGHT MAJ.

Lowis Companies Inc

1000 Lowea Blvd

Mocrosvifle NC 28117

Atm rithe Keener Jr Corporate Secretri

Notice of Silareowner iropo-al

Deer Mr eener

purpose of this letter to submit our shareowner proposal for noluion in the pioxy

materials in connection with the cômpar.ys flext annual meeting pursuarttto.$EC Rule

14a-8

Oir submissor of this proposal doesnot ndicat that CalPIRS Is closed to nrlher

communication and negotiation Although must file now in order to comply with te
timing rquIrernents of Rule 14a-81 we remain open to the poseiblitly Ct withdrawing hiq

prposai if nd when we become assured that our concsns with the company are

3ddre3Sed Please 9lert me immediately If any ftirther information is required In ord.r

fot thl proposal to be included in the companys proxy axJ ur trty heard the OUl
aral meeting

rave r1y quetlons onrerring thi5 proposal fiese ConTSOt me

Viy truiy yours

PETE .H MIXON
Germral Couns

wroffcja adzire is Box 942708 Sacrernento Ca1ffrnia 9422-27O5 is the

.WiI4f of approxTnaty 575457a stiaree of te company Acquun Qf this etcOk hai been ongoing
orrj cottnuus seve.-al years SpcflIcuiIy CBIPERS with market valUe In

e.au of 52000 cont3nuojsp for at eaat tMpmecsdlng.ye.r Oocumentary eence of auth owneriilp
nclose Furth.miom CaIPER InLena to coiUnu to own auth block of stock ats5t thrnUgP the

daLe of annual hweawnr meeting and attend he annual ehareowiars meeting If rŒquiad

California Public Empkyeee Retirement Syatem

wW.calperscagov


