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Dear Mr. DeLaney:

This is in regard to your letter dated January 21, 2009 concerning the shareholder -
proposal submitted by the California Public Employees’ Retirement System for inclusion
in Lowe’s proxy materials for its upcoming annual meeting of security holders. Your
letter indicates that the proponent has withdrawn the proposal, and that Lowe’s therefore
withdraws its January 20, 2009 request for a no-action letter from the Division. Because
the matter is now moot, we will have no further comment.

Sincerely,

Michael J. Reedich
Special Counsel

cc: Peter H. Mixon
General Counsel
California Public Employees’ Retirement System
Legal Office
P.O. Box 942707 ,
Sacramento, CA 94229-2707
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attached hereto as Exhibit B In rellance on the: P‘roponent’é"conespondeﬁce,"We hereby w1thdraw the January
20, 2009 no-action request relating to the Proposal.

Please feel free to call me at (704) 331-3519, or my colleague, Dumont Clarke, at (704) 331-1051 if you have
any questions or comments.

Very truly youss,
Moore & Van Aﬂen"PLLC

Ernest S. DeLaney I
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Washington, D.C. 20549

Re: Lowe’s Companies, Inc, ' '
Exclusion of Shareholder Proposal Relatmg to Reeoupment of Executive Compensation

Dear Ladies and Gentlemen:

. Lowe’s Companies, Inc. (the “Company”) hereby requests that the staff of the Division of Corporation
'Finance advise thé Company that it will not recommend any enforcement action to the Securities and
Exchange Commission (the “Commission™) if the Company excludes the shareholder proposal described
below (the “Proposal”) from its proxy materials for its upcoming annual shareholders’ meeting. The Proposal
was submitted to the Company by the California Public Employees’ Retirement System (the “Proponent”).
As described more fully below, the Proposal 1sf éxcludable pursuant to Rule 14a-8(1)(10) because the
Company has substantially nnplemented it. S

A copy of this letter has been provided to the Proponent and emalled to shareholderproposa!s@sec gov in
compliance with the instructions found on the Commission’s website and in lieu of our provndmg six
additional coples of this letter pursuant to Rule 14a2-8(j)(2).

The Propesal
The Proposal calls for the adoption by the Company’s shareholders of the following resolution.

“R.ESOLVBD that the shareowners of Lowe’s Companies, Inc. (“Company”)
amend the Company’s Bylaws, in compliance with applicable law, to add Section 11 to
Article V relating to the recoupment of incentive compensation:

Section 11. RBCOUPMENT OF COMPENSATION. In the event of a s1gmficant
restatement of the corporation’s financial: results, the Board-of Directors will review
any incentive compensation that was made to senior executives on the basis of
having met or exceeded specific performance targets for performance periods which
occurred during the restatement period. If the incentive compensation would have
been lower had it been calcilated based on such restated results and if the senior
executive’s fraud, misconduct, or efligence partia]ly caused such restatement, the
Board will, to the extent penmtte(t ] y govermng law and employment contracts
entered into before the adoption. o,f fﬁls séction, seek to recoup for the benefit of the
corporation the portion of such compensatlon that would not have been paid. For
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- purposes of this section, the term “senior executives” means executive officers for
purposes of the Securities Exchange Act of 1934, as amended. All employment
contracts or pay plans entered into or created after adoption of this section shall
comply with this section. Whénever possible, employment contracts and pay plans
in place before the adoption of this proposal shall be amended to be consistent with
this section.” ,

‘

A copy of the complete Proposal is attached hereto as Exhibit A.
" Discussion . ' ‘

Rule 14a-8 generally requires an issuer to include in its proxy materials proposals submitted by shareholders
that meet presctibed eligibility requirements and procedures. Rule 14a-8 also provides that an issuer may
exclude shareholder proposals that fail to comply with applicable eligibility and procedural requirements or
that fall within one or more of the thirteen substantive reasons for exclusion set forth in Rule 14a-8(i).

Rule 14a-8(i)(10) permits an issuer to exclude a shareholder proposal if the company has already substantially
iplemented the proposal. The Proposal is excludable because the Company has substantially implemented it
by adopting a cor_porate governance guideline.

The Proposal is Excludable Because the Company Has Acted to Substantially Implement it.

Undér Rule 14a-8(i)(10), a proposal may be excluded from the company’s proxy materials if it is “already’
substantially implemented.” The justification for this exclusion, as stated by the Commission, is “to avoid the
possibility of shareholders having to consider matters which have already been favorably acted upon by the
management.” Release No. 34-12598 (July 7, 1976). The current “substantially implemented” language
dates back to an interpretation that the Commission first adopted in 1983 with the intention of loosening what
had until then been a stringent requirement that proposals be “fully effected” in order to be excludable as
already implemented. Sée Release No. 34-20091 (August 16, 1983) (hereinafler, the “1983 Release™. In
1998, the current Rule 14a-8(i)(10) was formally adopted, reflecting the “substantially implemented”
interpretation adopted by the Commission in 1983. See Release No. 34-40018 (May 21, 1998). As reflected
by the evolution of the Commission’s interpretation of the exceptlon, substantial implementation does not
require strict implementation of the terms of a proposal; rather, the test is “whether [the company’s] particular
policies, practices and procedum compare favorably with the guidelines of the proposal ”?  Texaco, Inc.
(March 28, 1991). ,

The Commission’s staff has consistently granted no-action relief under Rule 14a-8(i)(10) where a company
intends to omit a shareholder proposal on the grounds that the board of directors is expected to take action
that will substantially implement the ‘proposal, and then supplements its request for no-action relief by
potifying the Commission after that action has been taken by the board of directors. See, e.g., Sunm
Microsystems, Inc. (August 28, 2008); Johnson & Johnson (February 19, 2008) and Intel Corporation (March
11, 2003):

The Company believes that the Proposal is excludable because it will have taken steps to substantially

implement the Proposal’s terms. The Proposal would require the Company’s board of directors (the “Board™)
~ to seek to recoup from an executive at fault any incentive compensation based on the Company’s financial
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statements to the extent that a later restatement shows the compensation to have been uneamed. This
objective makes such intuitive sense that the Company’s management has recommended that the Board adopt
a policy that would substantially implement the Proposal. Accordingly, the Board is expected to act on
" February 6, 2009, on a proposed amendment to the Company’s corporate governance guidelines. The
Company will supplementally notify the Commission afier the Board’s consideration of the amendment. The
amendment will take the form of a new Corporate Governance Guideline (the “Guideline”) to recoup
unearned incentive compensation from executives. The Guideline states: 7 .

In the event of a significant restatement of Company financial results, the Board shall
review any incentive compensation that was made to an executive officer on the basis of
the Company having met or exceeded specific performance targets during the period
subject to restatement. If (1) the incentive compensation would have been lower had it
been based on the restated financial results and (2) the Board determines that the
executive officer engaged in fraud or intentional misconduct that caused or substantially
caused the need for the restatement, then the Board shall, to the extent practicable, seek to
recover for the benefit of the Company the portion of such compensation that would not
have been paid had the incentive compensation been based on the financial results as
restated. All compensation plans entered into or created after adoption of this guideline
shall comply with this guideline. For purposes of this guideline, the term “executive
officer” means any officer who has been designated an executive officer by the Board.

The Company’s Guideline clearly implements the Proposal. Like the Proposal, the Guideline requires the
Board to review incentive compensation made to certain executives if the Company significantly restates its
financial results. The Guideline also reflects the Proposal’s call for mandatory recoupment of unearned
compensation from any exccutive at fault who is causally linked to the need to restate financial results. The
Guideline further implements the Proposal by requiring future compensation plans to comply with the
Guideline. Another similarity is less apparent. The Guideline defines “executive officer” by reference to a
designation by the Board, whereas the Proposal defines its term by reference to the Securities Exchange Act
of 1934 (the “Exchange Act”). Because the Company’s Board already designates these execytive officers
with reference to the Exchange Act, the resulting designated officers under the Guideline precisely reflect
those that would be designated under the Proposal. This change merely incorporates the policy into the
Board’s broader policies and practices. The Commission has permitted such conforming changes. See Pfizer
Inc. (Reconsideration) (March 8, 2006). Taken as a whole, the Company believes that the Guideline
substantially implements the Proposal. In fact, the Guideline even adopts much of the Proposal’s language
verbatim, even though Rule 14a-8(i)(10) does not require such strict adherence to the terms of the Proposal.
If the Company were required to include the Proposal in its proxy materials, it would be asking shareholders
to consider matters already favorably acted upon by management, contravening the Commission’s goal
behind Rule 14a-8(1)(10).

Even the few differences that exist between the Proposal and the Guideline do not detract from the substantial
similarities through which the Guideline implements the Proposal. One such minor difference is that the
Guideline adopts a slightly different trigger to the mandatory recoupment obligation. The Guideline charges
the Board with determining whether the fault standard has been met, whereas the Proposal fails to specify the
person or entity responsible for determining whether the fault standard has been triggered. The Company
believes that the Proposal’s failure to charge any particular person or entity with the responsibility for
determining when the fault standard has been triggered could result in confusion and prevent the Proposal
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from operating correctly to recoup uneamned compensation. The Guideline prevents this confusion by
clarifying that the power to determine triggering of the fault standard lies with the Board. In addition, the
mandatory recoupment provision in the Guideline is triggered by fraud or intentional misconduct that causes
or substantially causes a restatement, while the provision in the Proposal is triggered by fraud, misconduct, or
negligence that partially causes a restatement. The Guideline adopts a clearer and miore workable solution in
furtherance of the ultimate objective of recoupirig compensation from misbehaving executives. Further, even
if this mandatory duty to seck recoupment does not apply, the Board remains free to seek recoupment
whenever appropriate under state or federal laws. :

The Guideline commits the Board to seek recoupment of unearned compensation to the extent practicable
instead of defining the limits with respect to legal and contractual limits. Unlike the Proposal, the Guideline
recognizes that real-world circumstances may limit the ability to seek recoupment of compensation even if the
seeking of recoupment is not barred legally or contractually. Under the Proposal, the Board would be bound
to seek recoupment even if it was not practicable to do so. The Guideline avoids this absurd result by
adopting a standard that captures both legal and contractual limits while also accommodating other
unforeseen circumstances that should be left to the business judgment of the Board, ' Also, the Guideline

_contains a commitment to make compensation plans entered into in the future consistent with the Guideline,
whereas the Proposal additionally seeks to armend employment contracts and compensation plans already in
place. The Company believes that an undertaking to unilaterally modify employment contracts and the senior
executive incentive compensation plan already in place would be distracting to management and simply is not
necessary to substantial implementation of the Proposal. Furthcrmore, the Commission has not required
companies to unilaterally modify existing employment agreements in order to satisfy the substantial
implementation standard. See Pfizer Inc. (Reconsideration) (March 8, 2006).

Another inconsequential difference is that the Guideline takes the form of a corporate governance guideline
instead of a bylaw amendment. The Company acknowledges that the Commission has noted that a proposal
seeking a policy amendment is distinct from a proposal seeking a bylaw amendment and recognizes that the
Commission has permitted implementation of a policy instead of a bylaw where the proposal sought a bylaw
“f practicable.” See, e.g, Bristol-Myers Squibb Co. (Reconsideration) (March 9, 2006). However, the
Company believes that the Commission’s interpretation of Rule 14a-8(i)(10) permits proposals to be excluded
on the basis of substantial implementation even where the manner of a company’s implementation of a
proposal does not precisely correspond to the actions sought by the proposal. See, e.g., Honeywell
International Inc. (January 31, 2007) (permitting exclusion of shareholder proposal requesting that any future
poison pill be put to a shareholder vote “as soon as possible,” with “4.months” suggested as the appropriate
timing, where company had already adopted a bylaw required a sharcholder vote on any future poison pill
within one year); Exxon Mobil Corporation (March 18, 2004) (permitting exclusion of shareholder proposal
requesting that a committee of independent directors prepare a report on climate-related issues where the
company was already preparing a report on energy trends and greenhouse gas emissions which would be
approved by a committee of independent directors); The Talbots Inc. (April 5, 2002) (permitting exclusion of
shareholder proposal requesting that the company implement a corporate code of’ conduct based on
International Labor Organization (“ILO”) human rights standards where the company bad already
implemented a code of conduct addressitig similar topics but not based on ILO standards). Such is the case
where a company has implemented a governance guideline instead of a bylaw. This position is consistent
with the Commission’s rejection of a “formalistic” application of the substantial implementation rule. ' See
Release No. 34-20091. Even the fact that the Guideline is implemented through board action rather than
through a shareholder adopted bylaw does not affect the Company’s: substantial implementation of the
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Proposal. See Erie Indemnity Company (March 15, 1999) (permitting exclusmn of shareholder proposal fora
shareholder bylaw where board had acted on its own to adopt a bylaw)

The Company believes that these minior differences should not prevent the Commission from concurring that
the Proposal is excludable on the basis of substantial implementation. The Commission has been clear that
the substantially implemented test does not require identical implementation; rather, implementation is
measuréd by comparison to the proposal’s guidelines. See Texaco, Jnc. (March 28, 1991). The Company
believes that its Guideline hews closely to the Proposal’s guidelines in implementing the spirit of the
Proposal. Although the Commission has denied a no-action request on a recoupment proposal by noting
particularly that the company inserted fault-based limits into its policy whereas the proposal contained no
such language, the Guideline in this situation makes no such change and does not present the same concern.
See Bristol-Myers Squzbb Co. (Reconszderatzon) (March 17, 2006). The concern that may have driven the
"Commission’s position in that situation is that the insertion of fault-based limits into a recoupment policy that
otherwise has no such limits radically changes a recoupment policy from one applicable to all executives to
one applicable only to those executives who trigger the fault-based standards. In contrast fo such a sweeping
change to the policy’s apphcabxlxty, the Company’s changes to its Guideline as compared to the Proposal are
more on the order of minor tweaks that do not affect the substance of the Company’s implementation of the
Proposal. Such changes do not prevent the exclusion of a proposal that a company has otherwise substantially
implemented. See Masco Corporation (March 29, 1999) (permitting exclusion of shareholder proposal
adopting specific qualifications for the company’s outside directors where the company’s board had already
adopted a resolution on the issue, even thougli the board’s resolution contained changes from the proposal).
For these reasons, the Company believes that the Commission should concur in permitting the Company to
exclude the Proposal from its proxy materials.

Conclusion
The Proposal should be excluded pursuant to Rule 14a-8(i)(10) as the Company has already substantlally
implemented it. We respectfully request your confirmation that the Division of Corporation Finance will not

recommend any enforcement action to the Commission if the Proposal is omitted from the Company’s proxy
statement for the reasons stated above.

Please feel free to call me at (704) 331-3519, or my colleague, Dumont Clarke, at (704) 331-1051 if you have
any questions or oomments

Very truly yours,

Moore & Van Allen PLLC
Emk S. ﬁﬁ«-r__f'u:

Ernest S. DeLaney HI

Enclosure
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January 20, 2009 ‘ Moore & Van Allens PLLC
Attorneys at Law
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* U.S. Securities and Exchange Commission 100 Horth Tryon Strset
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Office of the Chief Counsel ; ;g: g: 112&?
100 F Street, N.E. ) www.mvalaw.com

Washington, D.C. 20549

Re: Lowe’s Companies, Inc,

Exclusion of Shareholder Proposal Relating to Recoupment of Executive Compensation

Dear Ladies and Gentlemen:

Lowe’s Companies, Inc. (the “Company”) hereby requests that the staff of the Division of Corporation
Finance advise the Company that it will not recommend any enforcement action to the Securities and
Exchange Commission (the “Commission”) if the Company excludes the shareholder proposal described
below (the “Proposal”) from its proxy materials for its upcoming annual shareholders’ meeting. The Proposal
was submitted to the Company by the California Pyblic Employees’ Retirement System (the “Proponent™).
As described more fully below, the Proposal is excludable pursuant to Rule 14a-8(1)(10) because the
Company has substantially implemented it.

AcopyofthlsletterhasbeenprowdedtatheProponent and emailed to sharcholdapmposals@secgovm
compliance with the instructions found on the Commission’s website and in lieu of our providing six
additional copies of this letter pursuant to Rule 14a-8(j)(2). _

The Proposal

The Proposal-calls for the adoption by the Company’s shareholders of the following resolution.

“RESOLVED, that the shareowners of Lowe’s Companies, Inc. (“Company™)
amend the Comipany’s Bylaws, in compliance with applicable law, to add Section 11 to
Article V relating to the recoupment of incentive compensation:

Section 11. RECOUPMENT OF COMPENSATION. 'In the event of a significant
restatement of the corporation’s financial results, thé Board of Directors will review -
any incentive compensation that was made to senior executives on the basis of
~ having met or exceeded specific performance targets for performance periods which
occurred during the restatement period. If the incentive compensation would bave
been lower had it been calculated based on such restated results and if the senior
.executive’s fraud, m1sconduct, or negligence partially caused such restatement, the
Board will, to the extent pernitted by governing law and employment contracts
entered into before the adoption of this section, seek to recoup for the benefit of the
corporation the portion of such compensation that would not have been paid. ' For
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purposes of this section, the term “senior executives” means executive officers for
purposes of the Securities Exchange Act of 1934, as amended. All employment
contracts or pay plans entered into or created after adoptian of this section shall
comply with this section. Whenever possible, employment contracts and pay plans
in place before the adoption of this proposal shall be amended to be consistent with
this section.”

A capy of the complete Proposal is attached hereto as Exhibit A.
Discussion

Rule 14a-8 generally requires an issuer to include in its proxy materials proposals submitted by shareholders
that meet prescribed eligibility requirements and procedures. Rule 142-8 also provides that an issuer may
exclude shareholder proposals that fail to comply with applicable eligibility and procedural requirements or
that fall within one or miore of the thirteen substantive teasons for exclusion set forth in Rule 14a-8(i).

Rule 14a-8(i)(10) permits an issuer to exclude a shareholder proposal if the company has already substantially
implemented the proposal. The Proposal is excludable because the Company has substantially implemented it
by adopting a corporate governance guideline. - _

The Proposal is Excludable Because the Company Has Acted to Substantially Implement it, |

Under Rule 14a-8(i)(10), a proposal may be excluded from the company’s proxy materials if it is “already
substantially implemented.” The justification for this exclusion, as stated by the Commission, is “to avoid the
possibility of shareholders having to consider matters which have already been favorably acted upon by the
management.” Release No. 34-12598 (July 7, 1976). The current “substantially implemented” language
dates back to an interpretation that the Commission first adopted in 1983 with the intention of loosening what
had until then been a stringent requirement that proposals be “fully effected” in onder to be excludable as
already implemented. See Release No. 34-20091 (August 16, 1983) (hereinafier, the “1983 Release”).. In
1998, the current Rule 14a-8(i)(10) was formally adopted, reflecting the “substantially implemented”
interpretation adopted by the Commission in 1983. See Release No. 34-40018 (May 21, 1998). As reflected
by the evolution of the Commission’s interpretation of the exception, substantial implementation does not
require strict implementation of the terms of a proposal; rather, the test is “whethet [the company’s] particular
policies, practices and procedures compare favorably with the guidelines of the proposal.” Texaco, Inc.
(March 28, 1991). ‘

The Commission’s staff has consistently granted no-action relief under Rule 14a-8(i)(10) where a company
intends to omit a shareholder proposal on the grounds that the board of directors is expected to take action
that will substantially implement the proposal, and then supplements its request for no-action relief by
notifying the Commission after that action has been taken by the board of directors. See, e.g, Sun
Microsystems, Inc. (August 28, 2008); Johnson & Johnson (February 19, 2008) and Intel Corporation (March
11, 2003).

The Company believes that the Proposal is excludable because it will have taken steps to substantially

implement the Proposal’s terms. The Proposal would require the Company’s board of directors (the “Board™)
to seek to recoup from an exccutive at fault any incentive compensation based on the Company’s financial
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statements to the extent that a later restatement shows the compensation to have been uneammed. This
objective makes such intuitive.sense that the Company’s management has recommended that the Board adopt
a policy that would substantially implement the Proposal. Accordingly, the Board is expected to act on
February 6, 2009, on a proposed amendment to the Company’s corporate governance guidelines. The
Company will supplementally notify the Commission after the Board’s consideration of the amendment. The
amendment will take the form of a new Corporate Governance Guideline (the “Guideling™) to recoup
unearned incentive compensation from executives. The Guideline states: .

In the event of a significant restatement of Company financial results, the Board shall
review any incentive compensation that was made to an executive officer on the basis of
the Company having met or exceeded specific performance targets during the period
subject to restatement. If (1) the incentive compensation would have been lower had it
been based on the restated financial results and (2) the Board determines that the
executive officer engaged in fraud or intentional misconduct that caused or substantially
caused the need for the restatement, then the Board shall, to the extent practicable, seek to
recover for the benefit of the Company the portion of such compensation that would not
have been paid had the incentive compensation been based on the financial results as
restated. All compensation plans entered into or created after adoption of this guideline
shall comply with this guideline. For purposes of this guideline, the term “executive
officer” means any officer who has been designated an executive officer by the Board.

The Company’s Guideline clearly implements the Proposal. Like the Proposal, the Guideline requires the
Board to review incentive compensation made to certain executives if the Company significantly restates its
financial results, The Guideline also reflects the Proposal’s call for mandatory recoupment of unearned
compensation from any executive at fault who is causally linked to the need to restate financial results. The
Guideline further implements the Proposal by requiring future compensation plans to comply with the
Guideline. Another similarity is less apparent. The Guideline defines “executive officer” by reference to a
designation by the Board, whereas the Proposal defines its term by reference to the Securities Exchange Act
of 1934 (the “Exchange Act”). Because the Company’s Board already designates these executive officers
with reference to the Exchange Act, the resulting designated officers under the Guideline precisely reflect
those that would be designated under the Proposal. This change miefely incorporates the policy into the
Board’s broader policies and practices. The Commission has permitted such conforming changes. See Pfizer
Inc. (Reconsideration) (March 8, 2006). Taken as a whole, the Company believes that the Guideline
substantially implements the Proposal. In fact, the Guideline even adopts much of the Proposal’s language
verbatim, even though Rule 14a-8(i)(10) does not require such strict adherence to the terms of the Proposal.
If the Company were required to include the Proposal in its proxy materials, it would be asking shareholders
to consider matters alteady favorably acted upon by management, contravening the Commission’s goal
behind Rule 14a-8(i)(10).

Even the few differences that exist between the Proposal and the Guideline do not detract from the substantial
_similarities through which the Guideline implements the Proposal. One such minor difference is that the
Guideline adopts a slightly different trigger to the mandatory recoupment obligation. The Guideline charges
the Board with determining whether the fault standard has been met, whereas the Proposal fails to specify the
person or entity responsible for determining whether the fault standard has been triggered. The Company
believes that the Proposal’s failure to charge any particular person-or entity with the responsibility for
determining when the fault standard has been triggered could result in confusion and prevent the Proposal
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from operating correctly to recoup unearned compensation. -The Guideline prevents this confusion by
clarifying that the power to determine triggering of the fault standard lies with the Board. In addition, the
mandatory recoupment provision in the Guideline is triggered by fraud or intentional misconduct that causes
or substantially causes a restatement, while the provision in the Proposal is triggered by fraud, misconduct, or
negligence that partially causes a restatement. The Guideline adopts a clearer and more workable solution in
furtherance of the ultimate objective of recouping compensation from misbehaving executives. Further, evea
if this mandatory duty to seek recoupment does not apply, the Board remains free to seek recoupment
whenever appropriate under state or federal laws.

The Guideline commits the Board to seek recoupment of uneamed compensation to the extent practicable
instead of defining the limits with respect to legal and contractual limits. Unlike the Proposal, the Guideline
recognizes that real-world citcumstances may limit the ability to seek recoupment of compensation even if the
seeking of recoupment is not barred legally or contractually. Under the Proposal, the Board would be bound
to seek recoupment even if it was not practicable to do so. The Guideline avoids this absurd result by
. adopting a standard that captures both legal and contractual limits while also accommodating other

- unforeseen circumstances that should be left to the business judgment of the Board, Also, the Guideline
contains a commitment to make compensation plans entered into in the future consistent with the Guideline,
whereas the Proposal additionally seeks to amend employment contracts and compensation plans already in
place. The Company believes that an undertaking to unilaterally modify employment contracts and the senior
executive incentive compensation plan already in place would be distracting to management and simply is not
necessary to substantial implementation of the Propesal. Furthermore, the Commission has not required
companies to unilaterally modify existing employment agreements in order to satisfy the substantial
implementation standard. See Pfizer Inc. (Reconsideration) (March 8, 2006).

Another inconsequential difference is that the Guideline takes the form of a corporate governance guideline
instead of a bylaw amendment. The Company acknowledges that the Commission has noted that a proposal
seeking a policy amendment is distinct from a proposal seekirig a bylaw amendment and recoguizes that the
Commission has permitted implementation of & policy instead of a bylaw where the proposal sought a bylaw -
“f practicable.” See, e.g., Bristol-Myers Squibb Co. (Reconsideration) (March 9, 2006). However, the
Company believes that the Commission’s interpretation of Rule 14a-8(i)X10) permits proposals to be excluded
on the basis of substantial implementation even where the manner of a company’s implementation of a
proposal does mnot precisely- correspond to the actions sought by the proposal. See, e.g, Honeywell
International Inc. (Yahuary 31, 2007) (permitting exclusion of shareholder proposal requesting that any fisture
poison pill be put to a shareholder vote “as spon as possible,” with “4-months” suggested as the appropriate
timing, where company had already adopted a bylaw required a shareholder vote on any future' poison pill
within one year); Exxon Mobil Corporation (March 18, 2004) (perniitting exclusion of shareholder proposal
requesting that a committee of independent directors prepare a réport on climate-related issues where the
oompanywasalreadypreparingamportonenergytrendsandgeenhousegasenﬁssionswhichwpuldbe
approved by a conmittee of independent directors); The Talbots Inc. (Aptil 5, 2002) (permitting exclusion of
shareholder proposal requesting that the company implement a corporate code of conduct based on
International Labor Organization (“ILO”) human rights standards where the company had already
implemented a code of conduct addressing similar topics but not based on ILO standards). Such is the case
where a company has implemented a governance guideline instead of a bylaw. This position is consistent
with the Commisgion’s rejection of a “formalistic” application of the substantial implementation fule. See
Release No. 34-20091. Even the fact that the Guideline is implemented through board action rather than
through a shareholder adopted bylaw does not affect the Company’s substantial implementation of the
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Proposal. See Erie Indemnity Company (March 15, 1999) (permitting exclusion of shareholder proposal for a
shareholder bylaw whiere board had acted on its own to adopt a bylaw). : N :

The Company believes that these minor differences should not prevent the Commission. from concurring that
the Proposal is excludable on the basis of substantial implementation. - The Commission has been clear that
the substantially implemented test does not require identical implementation; rather, implementation is
measured by comparison to the proposal’s guidelines. See Texaco, Inc. (March 28, 1991). . The Company
believes that its Guideline hews closely to the Proposal’s guidelines in implementing the. spirit of the
Proposal. Although the Commission has denied a no-action request on a recoupment proposal by noting
particularly that the company inserted fault-based limits into its policy whereas the proposal contained no
such language, the Guideline in this situation makes no such change and does not present the same concern.
See Bristol-Myers Squibb Co. (Reconsideration) (March 17, 2006). ‘The concemn that may have driven the
Commission’s position in that situation is that the insertion of fault-based limits into a.recoupment policy that
otherwise has no such limits radically changes a recoupment policy. from one. applicable to all executives to-
one applicable only to those executives who trigger the fault-based standards. In contrast to such a sweeping
change to the policy’s applicability, the Company’s changes to its Guideline as compared to the Proposal are. -
more on the order of minor tweaks that do not affect the substance of the Company’s implementation of the
Proposal. Such changes do not prevent the exclusion of a proposal that a company has otherwise substantially
implemented. See Masco Corporation (March 29, 1999) (permitting: exclusion of shareholder: proposal
adopting specific qualifications for the company’s outside directors where the company’s board had already

" adopted a resolution on the issue, even though the board’s resolution contained changes from the proposal).
For these reasons, the Company believes that the Commission should concur in permitting the Company to
exclude the Proposal from its proxy materials. : S

Conclusion :
The Proposal should be excluded._pursuam to Rule 14a-8(i)(10) as thie Compa.ny has already substantially
implemented it. We respectfully request your confirmation that the Division of Corporation Finance will not
recommend any enforcement action to the Commission if the Proposal is omitted from the Company’s proxy
statement for the reasons stated above. :

Please feel free to call me at (704) 331-3519, or my colleague, Dumont Clarke; at(704) 331-1051 if you have
any questions or comments. . : ' . ,

Very truly yours,
Moore & Van Allen PLLC
Emest S. DeLaney I |

Enclosure
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to add Sectioh 11; toArticle V- wlaﬁng o the recoupment of incentive:

sompensation:

Section 11, RECOHPMEW OF ’BQMPENSM’I@N inthe everntof
a significant re ‘s financhal sosults; ¢
Board of Directors will remewany incentive compensation that‘was
made to senior exacutives on the basis of having met or exeeeded
specific pariormance targets for performance periods which ocoured
during the restatement peried, [f the incentive comperisation would
have been lower had & besn ea jated based on such restated

fmad, mismrm‘uct. or nsgligence

pay plana antefed_ Eoibo .
and pay plans in place bsrfqm the adostﬂczn af this seeﬁﬁn shaB be
amended to be consistant with this gedtion.

Is accountabliity important to. you as 8 sharsowner of the Gompany? Asa
trust fund with mors than 1,5 wlllian partic

icipants, and as the gwnsrof

approximately 5,700,000 shates of the Gompany's bommian stosk; the Galiformla
Public Employees’ Retirernant Systern (CaIPERS) thinks accountability is of

paramount importance. This is why we ara sponsoring this proposal which, if
pessed, would reguire reimbursemant of bonuses and performance awsrds that

[ P

dinn oagd o
DL DG <At
aﬁ;}fd}f ‘N
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wars 110t properly eamed by the Company's senior exesiive-officers. While the
Sarbanes-Oxley Aot ot 2002 alfeady raauiresmﬁmm CFO fo raimburse
bonuses and peiformancesbased wards urder certain ciroumstances, CalPERS
befieves other members:of senior management should be subject to a similar

requirement.

CalPERS befleves that corparate govemance procedures and practices,
and the level of accountabity they imposs,
performance. tis intuitieahat, whan members of senior mariagemant an
hetter, GalFERS alsoballeves thint
shareowners are wilrig 0 pay’s premi for corporations that have:excellent
corporate govemance. 1 the Compahy were-to adopt this amendment to its

aocountable for theiraations, they fieror

Bylawe, it would be a strong statement that this Gempany is committed to'good
corporate:governance and long-term financial performancs.

‘We urgé your support FOR this proposal.

. ¥ .
S
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DATE: December 12, 2008

TG | ,. |
Gaither M. Keener, Jr.,

Corporate Secretary
COMPANY: | owe’s Companies, Inc.
 704-757-0598
FAX No.:

FROM: Lissa’ Kums
& for- Marte Ca

SUBJECT: Ra: Notice of Sharehelder' Pmbosamnginat to follow via.
overnight mail,

ey 6. y;ufvoudowwmammm#wmw

This facsimile transmizsion ls intentied anly for the addresson s

'Nt&mwmmwalwmmwmdmm_ review, dhisemination or use of |

.....
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2, Tammons Devica for tha Deat  (916) 7953240
CalPERS  (s16) 7959875 FAX (918) 795-2659

Decamber 12, 2008 OVERNIGHT MAIL.

Lowa's, Companies, inc

1000 Lowes Bivd,

Mooresville, NG 28117 _
Atftri; Galther M. Keener, Jr., Corpo!

Re; Notice of Shareawnier Progiss

Dear Mr. Kesner:

The purpose of this lefter is to submR our shargowner proposgl for Inglusion in the proxy
matenals in ronnection with the campany’s next annual maeting pursuant to SEC Ruls
14p-8,"

Our submlasbun of this pmr-mat does nvt indicete that CalPERSi&doaad to. furthef

' siirag Muurmm%h&mpmyam
addmased Piaase alen me Immeamejy Fany further information is required In order
for this proposal to be Included in the c:ompany‘s proxy and propsriy heard at the 2009
annual meeting.

if you have any questions conceming this proposal, rf«'é':"' e

Very truly yours,

Enclogures

et L TE NP SR

K OaIPERs whose ofﬁma! addwess ts P.O. Box 842708, Sxa
owémr agappmxfimaﬁaiy 5. 7%5?Qsham§ m}lth%ijopﬁk d
and continvous for several yomrs, Specihisy S Figg ‘
axcess of $2,000 cantinuously for at least thg T ragading year. {DUE0R ' ABTBHIp"
is encioaed.) Furthemmate; CaIPERS Intends.to contiote 1o c:wriaur:h 8 bhck of stack‘at leastthm@b the
date of tha antival sharsowners’ iieating and attend the anqual eharecwriers’ mesting, i required.

California Public Employees’ Retremernt System
W cRlpars. cu, gov
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Lowe's Companies, Inc. - Decombor 122, 2008

co; Bl McGrew Portfolio Manager ~
Robart A. Niblock, Cha!rman &GEG Lms Conpanies, inc.

-,




24122008 10528 Fron-CALPERS LEGAL OFFICE 9157083880 405 PO0B/N0S  Aelld
o
Eand - % ] " 3
i STATE STREET. mmw% aton

Telwprione: »1 §10681 7111
Focsimiie: 1 510889 5791

December 12, 2008

Attn: Gaither M. Keaner, Jr., Seniar'Vice President
Geaneral Counsel, Set:retary and Chief Compliance Officar
Lowe's Companies, Inc.

1000 Lows’s: Boulewrd

Mooresville, North Garoling 28117

State'Street Bankand Trust, as custodian for the California Public Employees
Retirement System, to the best of my knowledge dedlaren the following:

1) State Strest Bank and Trust parforms master custodial gervices for the
Calfornia State Public EmplOyees‘ Rstirernent System.

2) As of the date of this dacraraj "'T‘:\ahd continuously for at leastthe
immediataly- pmedlng eightsen manths, California Public. Employees’
Retirement System is and has besn the beneficlal ’matdt‘ ghares of

. (B . 3 o . pa e Kl
0907) of BTC and shams istarod under parﬂcipant 0997 in the
strest name of Surfboard & Co. are behaficlally owned by the
Galifornia Public Employees’ Retirement System

Signed this 12th day of Dacember, 2008 at Sacramento, Callformia.

STATE STREETY BANK AND TRUST
As custodian for the Califoraia Public Employses’
Refirement. Systam

Name eanne M Camdy
;. Blient Ralationship (Gfficer
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! egal Office

P.O. Box 842707

Sacramianle, CA 84228-2707

Telacommunications Device.for tha. Daat » (918) 7083240

%,
RS  (o18) 7e5-3676 FAX (518) 795:3850

FiE AN, L
December 12, 2008 B ’*"g "OVERNIGHT MA?.

Lows's Gompanies, Inc.

1000 Lowss Bivd,

Mocresville, NG 28117

Attr; Gaither M, Keerer, .Jr , Carporate Secretary

Re: Notlce of Shareowner Proposal
Daar Mr. Kesanar:

r he purpose ofthis letter ls to.submitiour sharsowner proposd! for inclusion in the proxy
1 el ?!s in conrieclion with the compary’s next annual mesting: pursydnt th-SEC Rule
4

Qur submission of this proposal doss ot ndicale that CAIPERS s closed to further
communication and negotletion. Nthough we mustfile now, in order to.comply with the
timing requirenents ot Rule 14a-8, wé remain open to the passibility of withdrawing this
proposal if and when we become aseured that our concems with the company are
addressed. Please glertme mmsdlmry H-eny further information is required n drder
for this proposal to be included in the oompany’s proxy and property heard at the 2008
annual meeting.

ﬂ"‘” i

If yvou have any questions concerning this proposal, pleage cantsct me.

Very truly yours,

Geﬂera! Counse?

Enclosures

(»QlPERS whosaomwmmsup 0 80)(342708 Sacmnentm California 94228-2708, 18 the
awnerqtfappmxhneb!ys. m any. Acqubwmofmwsmmmm%?m




