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Incoming letter dated January 6, 2009
Dear Mr. Mueller:

~ This is in response to your letter dated January 6, 2009 concerning the shareholder
proposal submitted to Dow by William Steiner. We also have received a letter on the
proponent’s behalf dated January 30, 2009. Our response is attached to the enclosed
photocopy of your correspondence. By doing this, we avoid having to recite or
summarize the facts set forth in the correspondence. Copies of all of the correspondence
also will be provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder

proposals.
| Sincerely,
Heather L. Maples
Senior Special Counsel
Enclosures

cc:  John Chevedden

*** FISMA & OMB Memorandum M-07-16 ***



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information firnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have against
the company in court, should the management omit the proposal from the company’s proxy
material.



February 17, 2009

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  The Dow Chemical Company
Incoming letter dated January 6, 2009

The proposal recommends that the board take the steps necessary to adopt
cumulative voting. - '

We are unable to concur in your view that Dow may exclude the proposal under
rule 14a-8(i)(3). Accordingly, we do not believe that Dow may omit the proposal from
its proxy materials in reliance on rule 14a-8(i)(3).

Sincerely,

Jay Knight
Attorney-Adviser



JOHN CHEVEDDEN
*** FISMA & OMB Memorandum M-07-16 *** *** FISMA & OMB Memorandum M-07-16 ***

January 30, 2009

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

# 1 Dow Chemical Company (DOW)
Rule 14a-8 Proposal by William Steiner
Cumulative Voting

Ladies and Gentlemen:

This responds to the January 6, 2009 no action request regarding this rule 14a-8 proposal. The
attached precedents from the early J; anuary 2009 appear to have at least some application to this
no action request:

Bank of America Corporation (January 6, 2008)

Motorola, Inc. (January 7, 2008)

This proposal has the following resolved statement (emphasis added):

Cumulative Voting

RESOLVED: Cumulative Voting. Shareholders recommend that our Board take the
steps necessary to adopt cumulative voting. Cumulative voting means that each
shareholder may cast as many votes as equal to number of shares held, multiplied by
the number of directors to be elected. A shareholder may cast all such cumulated votes
for a single candidate or split votes between multiple candidates. Under cumulative
voting shareholders can withhold votes from certain poor-performing nominees in order
to cast multiple votes for others.

Statement of William Steiner
Cumuiative voting won 54%-support at Aetna and greater than 51 %-support at
Alaska Air in 2005 and in 2008. It also received greater than 53%-support at
General Motors (GM) in 2006 and in 2008. The Council of Institutional investors
www.cil.org recommended adoption of this proposal topic. CalPERS also recommend a
yes-vote for proposals on this topic.

The above supporting statement from this proposal:

“Cumulative voting won 54%-support at Aetna and greater than 5 1%-support at Alaska Air in
2005 and 2008. It also received greater than 53%-support at General Motors (GM) in 2006 and
2008” } .

illustrates the strong support for cumulative voting in 2008 at Alaska Air (>51%) and General
Motors (>53%) and both companies had majority voting for directors. Plus both General Motors
and Alaska Air are incorporated in Delaware as is Dow Chemical.




Shareholders who voted more than 51% in favor of cumulative voting knew that Delaware
corporation Alaska Air had majority voting because this text was in the management opposition
statement (emphasis added):

Moreover, in March 2006, the Board adopted a majority voting policy under which
director nominees must receive a majority of the votes cast in uncontested elections. In
any non-contested election of directors, any director nominee who receives a greater
number of votes “withheld” from his or her election than votes “for” such election shall
immediately tender his or her resignation. The Board is then required to act on the
recommendation of the Governance and Nominating Committee on whether to accept
or reject the resignation, or whether other action should be taken. The Board believes
that the Company’s majority voting standard gives stockholders a meaningful say in the
election of directors, making cumulative voting unnecessary.

Shareholders who voted more than 53% in favor of cumulative voting knew that Delaware
corporation General Motors had majority voting because this text was in the management
opposition statement (emphasis added):

GM’s Board of Directors believes that cumulative voting would be inconsistent
with its recent adoption of majority voting for directors and would not promote
better performance by directors. In 2008, GM's Board amended the Corporation's
Bylaws to adopt majority voting in the election of directors. GM's Bylaws provide that, in
order to be elected in any uncontested election, nominees for election as directors of
the Corporation must receive a majority of the votes cast by the holders of shares
present in person or represented by proxy at the meeting and entitled to vote on the
election of directors. As described eisewhere in this proxy statement, in contested
elections directors will be elected by the vote of a plurality of the shares present in
person or by proxy at the meeting and entitled to vote on the election of directors. When
cumulative voting is combined with a majority voting standard, difficult technical and
legal issues can arise. One risk created by combining cumulative voting with majority
voting is that in an uncontested election where a minority of stockholders desire to
express their discontent, a small group of stockholders could thwart the will of the
majority by cumulating their votes to force the rejection of one or more nominees
supported by a majority of the stockholders.

Each of the above proposals receiving strong suppon‘did not have text addressing the blending
of cumulative voting with majority voting.

The company January 6, 2009 letter failed to produce one precedent where a cumulative voting
proposal was excluded based on a similar ()(3) argument. If the company is asking for an
unprecedented exclusion the company should acknowledge this and produce a higher standard
for purported support. The company. fails to support its argument by claiming that Delaware
companies must chose between cumulative voting and a majority voting standard for election of
directors. :

The company argues that shareholders who gave greater than 50% support to cumulative voting
at Delaware companies should simply be ignored and henceforth be prevented from voting on
this topic without precedent. The company does not address the number of Delaware companies
that currently have cumulative voting and majority voting.




The company did not cite one example of Institutional Shareholder Services or RiskMetrics
recommending that shareholders reject cumulative voting proposals due to a company’s
provision for majority voting. -

For these reasons it is requested that the staff find that this resolution cannot be omitted from the
company proxy. It is also respectfully requested that the shareholder have the last opportunity to
submit material in support of including this proposal ~ since the company had the first
opportunity.

Sincerely,

£~Tohn Chevedden

cc:
William Steiner

W. Michael McGuire <wmmcguire@dow.com>




January 7, 2009

Response of the Ofﬁce of Chief Counsel
Division of Corporation Finance

Re:  Motorola, Inc. . .
Incoming letter dated December 1, 2008

The proposal recommends that the board take the steps necessary to adopt
cumulative voting.

We are unable to coneur in your view that Motorola may exclude the proposal

under rule 14a-8()(3). Accordingly, we do not believe that Motorola may omit the
proposal from its proxy materials in reliance on rule 14a-8()(3).

Sincerely,

-Jay Knight
Attorney-Adviser



January 6, 2009

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Bank of America Corporation
Incoming letter dated November 26, 2008

_ The proposal recommends that the board take steps necessary to adopt cumulative
voting.
We are unable to concur in your view that Bank of America may exclude the

proposal under rule 142-8(i)(2). Accordingly, we do not believe that Bank of America
may omit the proposal from its proxy materials in reliance on rule 14a-8(i)(2).

We are unable to concur in your view that Bank of America may exclude the

proposal under rule 14a-8(i)(6). - Accordingly, we do not believe that Bank of America
may omit the proposal from its proxy materials in reliance on rule 14a-8(i)6).

Sincerely.

Julie F. Bell
Attorney-Adviser



GIBSON, DUNN & CRUTCHER LLP

LAWYERS

A REGISTERED LIMITED LIABILITY PARTNERSHIP
INCLUDING PROFESSIONAL CORPORATIONS

1050 Connecticut Avenue, N.W. Washington, D.C. 20036-5306
(202) 955-8500
www.gibsondunn.com

rmueller@gibsondunn.com

January 6, 2009

Direct Dial ) . Client No.
(202) 955—8671 C 22013-00029
Fax No. : .

(202) 530-9569

VIA E-MAIL

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

‘Washington, DC 20549

Re:  The Dow Chemical Company
Stockholder Proposal of John Chevedden (Steiner)
Exchange Act of 1934—Rule 14a-8

Dear Ladies and Gentlemen:

This letter is to inform you that our client, The Dow Chemical Company (the
“Company”), intends to omit from its proxy statement and form of proxy for its 2009 Annual
Meeting of Stockholders (collectively, the “2009 Proxy Materials™) a stockholder proposal (the
“Proposal”) and statements in support thereof submitted by John Chevedden (the “Proponent™)
purportedly in the name of William Steiner as his nominal proponent.

Pursuant to Rule 14a-8(j), we have:

) filed this letter with the Securities and Exchange Commission (the
“Commission”) no later than eighty (80) calendar days before the Company
intends to file its definitive 2009 Proxy Materials with the Commission; and

e concurrently sent copies of this correspondence to the Proponent and his nominal
proponent.

Rule 14a-8(k) and Staff Legal Bulletin No. 14D (Nov. 7, 2008) (“SLB 14D”) provide that
stockholder proponents are required to send companies a copy of any correspondence that the
proponents elect to submit to the Commission or the staff of the Division of Corporation Finance
(the “Staff”). Accordingly, we are taking this opportunity to inform the Proponent that if the

LOSANGELES. NEW YORK WASHINGTON, D.C. SAN FRANCISCO PALO ALTO LONDON
PARIS MUNICH BRUSSELS DUBAI SINGAPORE ORANGE COUNTY CENTURY CITY DALLAS DENVER
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Proponent elects to submit additional correspondence to the Commission or the Staff with
respect to this Proposal, a copy of that correspondence should be furnished concurrently to the
undersigned on behalf of the Company pursuant to Rule 14a-8(k) and SLB 14D.

THE PROPOSAL
The Proposal states:

RESOLVED: Cumulative Voting. Shareholders recommend that our
Board take the steps necessary to adopt cumulative voting. Cumulative
voting means that each shareholder may cast as many votes as equal to
number of shares held, multiplied by the number of directors to be elected.
A shareholder may cast all such cumulated votes for a single candidate or
split votes between multiple candidates. Under cumulative voting
shareholders can withhold votes from certain poor-performmg nominees
in order to cast multiple votes for others.

A copy of the Proposal, as well as related correspondence with the Proponent, is attached to this
letter as Exhibit A.

BASES FOR EXCLUSION

We believe that the Proponent has exceeded the one proposal limitation of Rule 14a-8(c)
and does not satisfy the ownership requirements of Rule 14a-8(b) for the reasons addressed in a
separate no-action request submitted concurrently herewith and, accordingly, that the Proposal is
excludable on those bases. In addition, we believe that the Proposal may be excluded from the
2009 Proxy Materials pursuant to Rule 14a-8(i)(3) because the Proposal is impermissibly vague
and indefinite so as to be inherently misleading.

ANALYSIS

The Proposal May Be Excluded under Rule 14a-8(i)(3) Because the Proposal Is
Impermissibly Vague and Indefinite so as to Be Inherently Misleading. '

Rule 14a-8(i)(3) permits the exclusion of a stockholder proposal if the proposal or
supporting statement is contrary to any of the Commission’s proxy rules or regulations, including
Rule 14a-9, which prohibits materially false or misleading statements in proxy soliciting
materials. For the reasons discussed below, the Proposal is so vague and indefinite as to be
misleading and, therefore, is excludable under Rule 14a-8(i)(3).

The Staff consistently has taken the position that stockholder proposals are misleading
and therefore excludable under Rule 14a-8(i)(3) when “the resolution contained in the proposal
is so inherently vague or indefinite that neither the stockholders voting on the proposal, nor the
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company in implementing the proposal (if adopted), would be able to determine with any
reasonable certainty exactly what actions or measures the proposal requires.” Staff Legal
Bulletin No. 14B (Sept. 15, 2004) (“SLB 14B”). See also Dyer v. SEC, 287 F.2d 773, 781 (8th
Cir. 1961) (“[1]t appears to us that the proposal, as drafted and submitted to the company, is so
vague and indefinite as to make it impossible for either the board of directors or the stockholders
at large to comprehend precisely what the proposal would entail.”); and Fuqua Indus., Inc.
(avail. Mar. 12, 1991) (concurring with the exclusion of a proposal so vague that “any action
ultimately taken by the [c]Jompany upon implementation [of the proposal] could be significantly
different from the actions envisioned by shareholders voting on the proposal.”). In this regard,
the Staff has permitted the exclusion of a variety of stockholder proposals, including proposals
requesting changes to the procedures used for the election of directors. See, e.g., Dow Jones &
Company, Inc. (Mar. 9, 2000) (concurring with the exclusion of a proposal requesting the
adoption of a novel method for electing directors as vague and indefinite under Rule 14a-8(i)(3)).

In the instant case, neither the Company nor its stockholders can determine the measures
requested by the Proposal because it is unclear how the Proposal is intended to operate with
respect to provisions in the Company’s existing Bylaws providing for majority voting in
uncontested director elections. Section 2.7 of the Company’s Bylaws (the “Majority Voting
Provisions”) states:

Directors shall be elected by the vote of a majority of the votes cast;
except that, notwithstanding the foregoing, Directors shall be elected by a
plurality of the votes cast if as of the record date for such meeting the
number of nominees exceeds the number of Directors to be elected. For
purposes of the foregoing sentence, a majority of the votes cast means that
the number of shares voted “for” a Director nominee must exceed the
number of shares voted “against” that Director nominee.

Because the Proposal contains no limitation on the circumstances in which cumulative voting is
* to apply, the Company must conclude that the Proposal requests the implementation of

cumulative voting for all elections of directors, both uncontested elections of directors in which

the Majority Voting Provisions apply as well as contested elections.! Therefore, in order to

' Under Section 214 of the Delaware General Corporation Law, the law under which the
. Company is incorporated, a company’s certificate of incorporation may provide that
cumulative voting is available “at all elections of directors of the corporation, or at elections
held under specified circumstances.” Many commentators have suggested that cumulative
voting makes the most sense in the context of contested elections. See, e.g., Edward J.
Durkin, “Effects of Contested Elections and Cumulative Voting on Companies Electing
Directors by Majority Vote,” available at http://cii.org.previewyoursite.com/majority/pdf/Ed
[Footnote continued on next page]
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implement the Proposal, the Company would need to reconcile the operation of the Proposal and
the Majority Voting Provisions. However, any attempt to do so results in numerous, conflicting
interpretations of the Proposal, because the Proposal is vague and indefinite as to which votes
may be cumulated.

The Proposal is vague and indefinite because it is impossible to ascertain which votes the
Proposal permits to be cumulated; specifically, whether both “for” and “against” votes may be
cumulated, or whether only “for” votes may be cumulated. Under the Majority Voting '
Provisions, in an uncontested election, stockholders may cast one of two kinds of votes in the
election of a director: “for” or “against.” The Majority Voting Provisions specifically state that
“yotes cast” consist of votes “for” and votes “against.” The Proposal is ambiguous as to whether
it provides that only “for” votes may be cumulated, or that both “for” and “against” votes may be
cumulated. The Proposal states that “[a] shareholder may cast all such cumulated votes for a
single candidate or split votes between multiple candidates™ and “shareholders can withhold
votes from certain poor performing nominees in order to cast multiple votes for others”
(emphasis added). This language is susceptible to at least two interpretations, depending upon
the meaning attributed to the word “for.” The word “for” can mean, among other things, “in
favor of” or “with regard to.” Webster’s New World Dictionary 190 (Modern Desk ed. 1979). If
“for” means “in favor of,” the Proposal refers to stockholders cumulating one of the two kinds of
votes that can be cast. That is, “for” votes (and not “against” votes) can be “cumulated” and
“cast” for candidates. Alternatively, if the word “for” means “with regard to,” the Proposal
imposes no limitation on the kind of vote that can be cumulated, and a stockholder could choose
to cumulate both “for” and “against” votes and cast all of his or her cumulated votes “with regard

to™ one or several candidates.2

[Footnote continued from previous page]

%20Durkin's%20Responses%20to%20Majority%20Voting%20Questions.pdf (last visited
Jan. 5, 2009). However, the Proposal does not state that it is requesting that cumulative
voting apply only in contested elections, and the Company does not question the merits of the
Proposal in this request. See Staff Legal Bulletin No. 14 (July 13, 2001) (“SLB 14”) (noting
that the Staff has “no interest in the merits of a particular proposal”). If the Proponent
intends for the Proposal to apply only in the context of contested elections, the failure of the
Proposal to state that fact clearly is a further justification for excluding the Proposal as vague
and therefore misleading.

2 There appears to be some question as to whether under Delaware state law “against” votes
can be cumulated. We are not aware of any legislative guidance or judicial case law that
definitively addresses the issue, reiterating the need for the Proposal to be clear as to what it
provides for on this point. Nevertheless, the possibility that certain interpretations could

violate state law does not affect the ambiguity inherent in the language of the Proposal:
[Footnote continued on next page]
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The consequences of this ambiguity as to what voting arrangement the Proposal provides
for are significant, as demonstrated by a simple example. Suppose a company with bylaw
provisions identical to the Majority Voting Provisions has 300 shares outstanding and has three
stockholders, each holding 100 shares. The company proposes a slate of three nominees for
three available director seats, so the election is not contested. As provided in the Proposal, “each
stockholder may cast as many votes as equal to number of shares held, multiplied by the number
of directors to be elected” or 300 votes. Two stockholders support the slate and cast their votes
“for” each of the nominees equally (for a total of 200 “for” votes with respect to each of the three
nominees). The third stockholder opposes one of the nominees. If the Proposal allows only
votes “for” a nominee to be cumulated, then all three directors will be elected. Although the
third stockholder could cast 100 votes “against” the undesired nominee, the number of votes cast
“for” the nominee (200) would exceed the number of votes “against” (100). However, if the
Proposal allows any kind of vote to be cumulated, the third stockholder could cast 300 votes
“against” the undesired nominee, and such nominee would not be elected.3

The Staff previously has recognized that when implementation of a stockholder proposal
would require reconciliation with the operation of existing policies but is ambiguous as to how
the proposal is to be implemented, the proposal is vague and indefinite and therefore may be
excluded under Rule 14a-8(i)(3). For example, in Pinnacle West Capital Corp. (avail.

Mar. 11, 2008, reconsideration denied Mar. 28, 2008), the proposal requested that the company

[Footnote continued from previous page]

under one reading only “for” votes may be cumulated, while under another reading both
“for” and “against” votes may be cumulated. See Pinnacle West Capital Corp. (avail. Mar.
11, 2008, reconsideration denied Mar. 28, 2008) (concurring with the exclusion of a proposal
under Rule 14a-8(i)(3) as vague and indefinite when the company argued that some of the
possible interpretations of the proposal could violate Arizona law).

3 Significantly, this issue does not arise in a plurality voting system. Under plurality voting, all
that matters is that a director nominee receive more votes than other nominees. Thus, even if
cumulative voting applied in an uncontested election, “against” votes are not provided for, as
they have no effect. As long as one stockholder votes for a candidate (whether or not that
stockholder cumulates its votes) the candidate will be elected. In contrast, as demonstrated
by the foregoing example, whether “against” votes can be cumulated is of critical
significance under a majority voting regime. The Proponent is well aware of the Company’s
Majority Voting Provisions, as last year the Proponent (through nominal proponent Nick
Rossi) submitted a proposal to the Company requesting that it adopt majority voting for
uncontested elections, which proposal was excluded from the Company’s proxy materials
because the Company had substantially implemented it. See The Dow Chemical Co. (avail.

Mar. 3, 2008).
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adopt majority voting for directors, such that “director nominees shall be elected by the
affirmative vote of the majority of votes cast.” The company already provided for cumulative-
voting in the election of directors because it was required to do so under Arizona law. The
company noted that there were multiple interpretations of what constituted a “majority of votes
cast” under a cumulative voting system, and therefore, neither the company nor its stockholders
could determine what actions would be taken under the proposal. In denying the proponent’s
request for reconsideration, the Staff reiterated its view that the proposal was excludable under
Rule 14a-8(i)(3), noting that “the proposal does not indicate how a ‘majority of votes cast’ would
be determined.” Pinnacle West Capital Corp. (Recon.) (avail. Mar. 28 2008). See also
JPMorgan Chase & Co. (avail. Jan. 31, 2008) (concurring with the exclusion of a proposal
seeking to amend the “bylaws and any other appropriate governing documents in order that there
is no restriction on the shareholder right to call special meeting compared to the standard allowed
by applicable law on calling a special meeting” as vague and indefinite where it was unclear how
the proposal was intended to operate in the context of applicable Delaware law); Prudential
Financial, Inc. (avail. Feb. 16, 2007) (concurring with the exclusion under Rule 14a-8(i)(3) as
“vague and ambiguous” of a proposal that failed to define “senior management incentive
compensation programs” in light of the company’s variety of existing compensation plans); and
Safescript Pharmacies, Inc. (avail. Feb. 27, 2004) (concurring with the exclusion of a proposal
that requested options be expensed according to “FASB guidelines” but did not determine which
of the methods provided in such guidelines should be used).

In the instant case, to implement the Proposal, the Company must reconcile the
requirements of the Proposal with the existing Majority Voting Provisions. As noted in
correspondence to the Staff dated March 25, 2008 in Pinnacle West Capital Corp., “the
compatibility of majority voting and cumulative voting is far from clear,” with the result that
there are many uncertainties as to how cumulative voting would operate under a majority voting
regime, and there is no uniform or commonly accepted approach to resolving this issue. The

4 Many experts view cumulative voting as inconsistent with the objectives of a majority-voting
regime. For example, an Institutional Shareholder Services White Paper notes that
“[cJumulative voting implies plurality voting, since the former only makes sense with the
latter.” Stephen Deane, “Majority Voting in Director Elections: From the Symbolic to the
Democratic,” ISS Institute for Corporate Governance, 1543 PLI/Corp, 331, 338 n.2 (2005).
The Proposal does not request that the Company eliminate the Majority Voting Provisions.
(If the Proponent’s intention is that the Company both adopt cumulative voting and eliminate
the Majority Voting Provisions, the Proposal’s failure to state that fact clearly is a further
justification for excluding the Proposal as vague and therefore misleading.) However, the
fact that it may not be advisable to apply the two voting regimes at the same time goes to the

merits of the Proposal and is not relevant for this analysis. See SLB 14, supra, note 1.
[Footnote continued on next page]
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Proposal does not indicate whether the Company is to resolve this issue by providing that both
“for” and “against” votes may be cumulated, or that only “for” votes may be cumulated. Instead,
the Proposal can be interpreted to provide for each of these approaches, depending upon the
meaning attributed to the word “for” in the Proposal.

The Staff frequently has concurred with the exclusion under Rule 14a-8(i)(3) of proposals
in which certain words or phrases were similarly susceptible to multiple interpretations as vague
and indefinite. For example, in International Business Machines Corp (avail. Jan. 10, 2003), the
proposal requested that there be two nominees for each “new member” of the company’s board
of directors. The proposal was susceptible to multiple interpretations depending upon the
meaning attributed to the phrase “new member.” Under one interpretation, the proposal would
not apply to any incumbent director nominees because they would not be “new.” However,
under another interpretation, the proposal would apply to all nominees in the next election
because they all seek a new term of membership. The Staff concurred with the exclusion of the
proposal as vague and indefinite under Rule 14a-8(i)(3). See also International Business
Machines Corp. (avail. Feb. 2, 2005) (concurring with the exclusion of a proposal seeking to
reduce the compensation of the executives “responsible” for the reduction in the dividend paid to
stockholders as vague and indefinite where multiple possible interpretations of responsibility
would result in different executive being affected); and Bank Mutual Corp. (avail. Jan. 11, 2005)
(concurring with the exclusion of a proposal seeking to establish “a mandatory retirement age . . .
for all directors upon attaining the age of 72 years” as vague and indefinite where such phrase
could be interpreted as setting the retirement age at 72 or as requiring that a retirement age be
chosen for each director on his or her 72nd birthday). Similarly, as explained above,
implementation of the Proposal would result in substantially different effects upon the Majority
Voting Provisions depending upon the meaning attributed to the word “for.” Because the
Proposal is susceptible to such different interpretations, it may be excluded under
Rule 14a-8(i)(3) as vague and indefinite.

Consistent with Staff precedent, the Company’s stockholders cannot be expected to make
an informed decision on the merits of the Proposal if they are unable “to determine with any

[Footnote continued from previous page]

Thus, it is of no consequence for this purpose that the Company’s Majority Voting
Provisions are not mandated by state law, as was the case with cumulative voting in Pinnacle
West Capital Corp., because the Proposal does not ask that the Company eliminate its "
Majority Voting Provisions and, as addressed in the text above, there are a variety of
methods by which cumulative voting could be implemented while retaining the Majority
Voting Provisions. However, because those alternatives have 51gmﬁcantly different effects,
neither the Company nor its stockholders can tell what approach is required by the Proposal.
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reasonable certainty exactly what actions or measures the proposal requires.” SLB 14B. See
also Boeing Corp. (avail. Feb. 10, 2004) (excluding a proposal under Rule 14a-8(i)(3) where
stockholders were not provided with a definition of the standard that the proposal sought to
adopt); and Capital One Financial Corp. (avail. Feb. 7, 2003) (excluding a proposal under

Rule 14a-8(i)(3) where the company argued that its stockholders “would not know with any
certainty what they are voting either for or against™). Here, the Proposal is subject to alternative
interpretations with respect to which kinds of votes can be cumulated. Moreover, neither the
Company’s stockholders nor its Board would be able to determine with any certainty what
actions the Company would be required to take in order to comply with the Proposal.
Accordingly, we believe that as a result of the vague and indefinite nature of the Proposal, the
Proposal is impermissibly misleading and, thus, excludable in its entirety under Rule 14a-8(i)(3).

CONCLUSION

Based upon the foregoing analysis, we respectfully request that the Staff concur that it
will take no action if the Company excludes the Proposal from its 2009 Proxy Materials. We .
would be happy to provide you with any additional information and answer any questions that
you may have regarding this subject.

If we can be of any further assistance in this matter, please do not hesitate to call me at
(202) 955-8671 or W. Michael McGuire, the Company’s Assistant Secretary, at (989) 636-9185.

Sincerely,
2 2
Ronald O. Mueller

ROM/mbd
Enclosures

cc: W. Michael McGuire, The Dow Chemical Company
John Chevedden
William Steiner

100580903_6.DOC
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William Steincr

*** FISMA & OMB Memorandum M-07-16 ***

V. Andzew N, Liv;ris RECEI{/EB

Chatrman
Dow Chemical Company (DOW) il 2008
2030 Dow Center
Midland Ml 48674 é Offi ice of
o
: Rulc 14a-8 Proposal *Porate Secretary
Deat Mr. Liveris,

This Rule 14a-R peoposal is respectfully sabmitied in support of the long-term performance of
our comapany. This proposal is for the next anaual shareholder roeeting. -Rule 14a-8
requirements are intended to be met including the continuous ownership of the required stock
value until after the dats of the respective sharchokler meeling and the prescatation of this
proposal at the somm! meeting. This submitied format, with the shareholder-supplied emphasis,
is intended to be usc for definitive proxy publication. This is the proxy for John Chevedden
and/or his designec to act on xxy behalf regarding this Rule l4a—8pmposalfortheforthcommg
shuuhddcmwungbefomdumgmdafu'&efmmmzsbmebol meeting. Please direct
ail future commupications to Johmn Chevedden * FISMA & OMB Memoarandum M-07-16 ***
*** FISMA & OMB Memorandum M-07-882*
* FISMA & OMB Memorandum M-07-16 ***
1o facilitate prompt and veri i

Your consideration and the consideration of the Board of Directors is appreciated in support of
the long-term performance of our comnpany. Please acknowledge receipt of this proposal

prompyy by email.
Smoere(y,

A&k 4&-—\/ {3 /u’ el
Williatn Steiner Date

oct Charles J. Kalil

(]
PH: 989 636-1000
FX: 989 832-1556
Thomas Mortan <temoran@dow.com>
Assistont
PH: 989-638-2176
FX: 989-638-1740
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{DOW: Rule 14a-8 Proposal, November 3, 2008]
3 - Cumulative Voting

RESOLVED: Cumulative Voling. Sharcholders recormmend that our Boord take the step.
necessary to adopt cumulative voting. Cumulative voting means that each shareholder may cast
as many votes as equal to pumber of shares held, multiplied by the number of directors to be
elected. A shareholder may cast all such cumulated votes for a single candidate or split votes
between multiple candidates. Under cumulative voting shareholders can withbold votes from
certain poor-performing nominees in order to cast multiple votes for others,

: Statement of Willism Steiner _ _
Cumulative voting won 54%-support at Aetna and greater than 51%-support at Alaska Air in
2005 and in 2008. It also received greater than 53%-support at General Motors (GM) in 2006
and in 2008. The Council of Institutional Investors www.cii.org recommended adoption of this
proposal topic. CalPERS also recommend a yes-vote for proposals on this topic.

Cumulative voting allows a significant group of shareholders to elect a director of its choice —
safeguarding minority sharcholder intercsts and bringing independent perspectives 10 Board
decisions. Cumulative voting also encourages management to maximize sharcholder value by
making it casicr for a would-be sequirer to gain boord representation. It is not necessarily
intended that a would-be acquiter materialize, however that very possibility represents a
powerful incentive for improved management of our company.

Please encourage our board to respond positively to this proposal:
Cumniative Voting

Yeson 3

Notes:
William Steiner,  ** FISMA & OMB Memorandum M-07-16 ***  sponsored this proposal.

The above format is requested for publication without re-cditing, re-formatting or climination of
text, including beginning and concluding text, unless prior agreement is reached. Itis
respectfully requesied that this proposal be provfliead before it is published in the dcfinitive
proxy to ensure that the integrity of the submitted format is replicated in the proxy materials.
Please advise if there is any typographical question.

Please note that the title of the proposal is part of the argument in favor of the proposal. In the
interest of clarity and to avoid confusion the title of this and each other bailot item is requested to

be consistent throughout all the proxy materials.

The company is requested to assign a proposal number (represented by “3” above) based on the
chronological order in which proposals are submitted. The requested designation of “3* or
higher number allows for ratification of auditors to be item 2.

This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15,
2004 including;

Accordingly, going forward, we believe that it would not be appropriae fur cumpanies to
exclude supporting statement language and/or an entire proposal in reliance on rule 14a-8()(3) in

the following circumstances:
« the company objects to factual assertions because they are not supported;
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* the company objects to factual assertions that, while not materially false or misleading, rmay
be disputed or countered;

- the company objects to factual asscrtions because those assartions may be interpreted by
shareholders in @ manner that is unfavorab]e to the company, its directors, or its officers;
and/or

+ the company objects to statements because they represent the opinion of the shareholder
proponent or a referenced source, but the statements are not identified specifically as such.

See also: Sun Microsystems, Inc. (July 21, 2005).

Stock will be held until after the annual meeting and the proposal will be prcscnted at the annual
meeting. Please acknowledge this proposal promptly by email.




G

he -'?-;"/“'Zh-‘»nn: 1 ~Z-';u-'g'-au-y
2030 Dow Center ..
November 04, 2008
Via Mail
William Steiner

“** FISMA & OMB Memaorandum M-07-16 ***

Stockholder Proposal on Cumulative Voting

Dear Mr. Steiner:

By way of this letter, I wish to acknowledge timely receipt on November 03,
2008 of a stockholder proposal on cumulative voting that you are submitting for the
2009 Annual Meeting of Stockholders of The Dow Chemical Company. We
understand that you are appointing Mr. John Chevedden as your representative and
substitute, and I will direct communications to Mr. Chevedden as you have instructed.

Rule 14a-8(b) under the Securities Exchange Act of 1934, as amended, provides
that each shareholder proponent must submit sufficient proof that it has continuously
held at least $2,000 in market value, or 1%, of a company's shares entitled to vote on
the proposal for at least one year as of the date the shareholder proposal was submitted.
To date, we have not received such proof of ownership.

To remedy this defect, you must submit sufficient proof of your ownership of
Company shares. As explained in Rule 14a-8(b), sufficient proof may be in the form

of:

* awritten statement from the “record” holder of your shares (usually a broker
or a bank) verifying that, as of the date the proposal was submitted, you
continuously held the requisite number of Company shares for at least one

year; or _

* if you have filed with the Securities and Exchange Commission (“SEC”) a
Schedule 13D, Schedule 13G, Form 3, Form 4 or Form 5, or amendments to
those documents or updated forms, reflecting your ownership of Company
shares as of or before the date on which the one-year eligibility period
begins, a copy of the schedule and/or form, and any subsequent amendments
reporting a change in the ownership level and a written statement that you
continuously held the required number of shares for the one-year period.




20f2
Mr. William Steiner
1170408

- The rules of the SEC require that your response to this letter be postmarked or
transmitted electronically no later than 14 calendar days from the date this letter is
received.. For your reference, please find enclosed a copy of Rule 14a-8.

Dow’s Annual Meeting will be held on May 14, 2009, in Midland, Michigan. Thank you.

Sincerely,

W. Michael McGuire
- Assistant Secretary
", 989-636-9185
Fax: 989-638-1740
wmmcguire@dow.com

Enclosure — Rule 14a-8 of the Securities Exchange Act of 1934

cc: John Chevedden, via Overnight Mail




Rule 14a-8 -- Proposals of Security Holders

This section addresses when a company must include a sharshoider's proposal in its proxy statement and identify the
proposal in its form of proxy when the company holds an annual or special meeting of shareholders. In summary, in
order to have your sharehoider proposal included on a company's proxy card, and included along with any supporting
statement in its proxy statement, you must be eligible and follow certain procedures. Under a few spacific
circumstances, the company is permitted to exclude your proposal, but only atter submitting its reasons to the
Commission. We structured this section in a question-and- answar format so that it is easier to understand. The
references to "you” are o a shareholder seeking to submit the proposal,

a.  Question 1: What is a proposal? A shareholder preposal is your recommendation.or requirement that
the company and/or its board of directors take action, which you intend to present at a mesting of the
company's sharshoiders. Your proposal should state as clearly as possible the course of action that
you believe the company should follow. if your proposal is placed on the company’s proxy card, the
company must also provide in the form of proxy means for sharsholders to specify by boxes a choice
between approval or disapproval, or abstention. Unless otherwise indicated, the word “proposal® as
used In this section refers both to your proposal, and to your corresponding statement in support of
your proposal (if any).

b. Question 2: Who is sligible to submit a proposal, and how do | demonstrate 1o the company that | am
eligible?

1. In order to be eligible to submit a proposal, you must have continuously held at loast $2,000
in market valus, or 1%, of the company's securitiss entitled to be voted on the proposat at the
mseting for at least one year by the date you submit the proposal. You must continue to hold
those securities through the date of the meeting.

2. lfyou are the registered holder of your securities, which means that your name appears ir the
company’s records as a shareholder, the company can verify your eligibility on its own,
although you will stilf have to provide the company with & written statement that you intend to
continue to hold the securities through the date of the meeling of shareholders. However, if
like many shareholders you are not a registered holder, the company likely does not know
that you are a shareholder, or how many shares you own. In this cass, at the time you submit
your proposal, you must prove your eligibility to tha company in one of two ways:

i.  Thefirst way is to submit to the company a written stalement from the “record”
holder of your securities (usually a broker or bank) verifying that, at the time you
submitted your proposal, you continuously heid the securities for at Jeasi one year.
You must aiso include your own written statement that you intend to continue to hold
the securities through the dats of the meeting of shareholiders; or

ii. The second way to prove ownership applies only if you have filsd a Schedule 13D,

. Schedule 13G, Form 3, Form 4 and/or Form 5, or amendments to those documents
or updated forms, reflscting your ownership of the shares as of or before the date on
which the one-year eligibility period begins. if you have filed one of these documents
with the SEC, you may demonstrate your eligibility by submitting 1o the company:

A. A copy of the schedule and/or form, and any subsequsnt amendments
feporting a change in your ownership level;

B.  Your written statement that Yyou continuously held the required number of
shares for the one-year period as of the date of the statement; and

C. Your written staterment that you intend to continue ownership of the shares
through the date of the company's annuat or special meeting,




c. Question 3: How many proposals may | submit: Each shareholder may submit no more than one
proposal to a company for a particular shareholders' meeting. .

d. Question 4: How long can my proposal be? The proposal, including any accompanying supporting
statement, may not exceed 500 words.

8. Question 5: What is the deadline for submitting a proposal?

1. If you are submitting your proposal for ihe company's annual meeting, you can in most cases
find the deadline in last year's proxy statement. However, if the company did not hold an
annual meeting last ysar, or has changed the date of its mesting for this year more than 30
days from last year's meeting, you can usually find the deadline in one of the company's
quarterly reports on Form 10- Q or 10-QSB, or in sharehoider reparts of investment
companies under Rule 30d-1 of the Investment Company Act of 1940. [Editor's note; This
section was redesignated as Rule 30e-1. See 66 FR 3734, 3759, Jan. 16, 2001 .J In order to
avoid controversy, sharsholders should submit their proposals by means, including electronic
means, that pemmit them 1o prove the date of delivery.

2. The deadline is calculated in the following manner if the proposal is submitted for a regularly
scheduled annual meeting. The proposal must be received at the company's principal
executive offices not less than 120 calendar days before the date of the company's proxy
statement relsased to shareholders in connection with the previous year's annual meeting.
However, if the company did not hold an annuat meeting the previous year, or if the dats of
this year's annual mesting has been changed by more than 30 days from the date of the
previous year's mesting, then the deadline is a reasonable time before the company begins to
print and send its proxy materials.

3.  If you are submitting your proposal for a meeting of shareholders other than a regularly
scheduled annual mesting, the deadline is a reasonable time before the company begins to
print and send its proxy materials.

f.  Question 6: What if | fail to follow one of the eligibility or procedural requirements explained in answers
to Questions 1 through 4 of this section?

1. The company may exclude your proposal, but only after it has notified you of the problem,
and you have failed adequatsly to correct it. Within 14 calendar days of receiving your
proposal, the company must notify you in writing of any procedural or eligibility deficiencies,
as well as of the time frame for your responsa. Your response must be postmarked, or
transmitied electronically, no fater than 14 days from the date you received the company’s
notification. A company need not provide you such notice of a deficiency if the deficiency
cannot be remedied, such as If you fail to submit a proposal by the company's properly
determined deadline. If the company intends to exclude the proposal, it will later have to
make a submission under Rule 14a-8 and provide you with a copy under Question 10 below,

Rule t4a-8(j).

2. Iif you fall in your promise to hold the required number of securities through the date of the
meeting of shareholders, then the company will be permitted to exciude ali of your proposals
from its proxy materials for any meeting held in the following two calendar years.

g- Question 7: Who has the burden of persuading the Commission or its staff that my proposal can be
excluded? Except as otherwise noled, the burdan is on the company to demonstrate that it is entitled

to exclude a proposal,

h. Question 8: Must | appear personally at the shareholiders’ meeting to present the proposal?




1. Either you, or your representative who is qualified under state law to present the proposat on
your behalf, must attend the meseting 1o present the proposal. Whether you attend the
meeting yourself or send a qualitied representative to the meeling in your place, you should
make sure that you, of your representative, follow the proper state law procedures for
altending the meeting and/or presenting your proposal.

2. It the company holds # shareholder meeting in whole or in part via electronic media, and the
- company pemmits you or your representative to present your proposal via such media, then
you may appear through electronic media rather than traveling to the meeting to appear in

person.

3. It you or your qualified representative fail to appear and bresem the proposal, without good
~ cause, the company will be permitted to exclude all of your proposals from its proxy materials
for any meetings held in the following two c_alendar years.

I.  Question 9: if { have complied with the procedural requirements, on what other bases may a company
rely to exclude my proposal?

1. impropsr under state law: If the proposal is not a proper subject for action by shareholders
under the laws of tha jurisdiction of the company’s organization;

Not to paragraph (iX1)

Depending on the subject matter, some proposals ars not considersd proper under state law
if they would be binding on the company if approved by sharsholders. In olir experience, most
proposals that are cast as recommendations or requests that the board of directors take
specified action are proper under state law. Accordingly, we will assume that a proposal
drafted as a recommendation or suggestion is proper unless the company demonstrates

otherwise.

2. Violation of law: If the proposal would, if implemented, cause the company fo violate any
- State, federal, or foreign law to which it is subject; .

Not to paragraph (5){2)
Note to paragraph (i}{2): We will not apply this basis for exclusion to permit exclusion of a

proposal on grounds that it would violate foreign law if compliance with the foreign faw could
resuit in a viotation of any state or federal law. )

3. Violation of proxy rules: If the proposal or supporting statement is contrary to any of the
Commission's proxy rules, including Rule 14a-9, which prohibits materially false or misleading

statements in proxy soliciting materials;

4. Personal grievance; special interast: If the proposal relates to the redrass of a personat claim
ar grievance against the company or any other person, or it it is designed to result in a benefit
to you, orfo lurther a personal interest, which is not shared by the other shareholders at

large;




5. Relevance: If the proposal relates to operations which account for less than § percent of the
company's total assets at the and of its most recent fiscal year, and for less than 5 percent of
ils net eaming sand gross sales for its most recent tiscal year, and is not otherwiss
significantly related to the company's business;

6. Absence of power/authority: If the company would lack the power or authority 1o implement
the proposal:

7. Management functions: if the proposal deals with a matter refating to the company'’s ordinary
business operations; .

8. Relates to elaction: If the proposal relates to an slection for membership on the company's
board of directors or analogous goveming body;

9. Conilicts with company's proposal: )f the proposal directly conflicts with one of the company's
own proposals to be submitted to shareholders at the same meeting.

Note to paragraph (i}{9)

Note to paragraph (i)(9): A company's submission to the Commission under this section
should specify the points of conflict with the company's proposal.

10. Substantially implemented: if the company has already substantially implemented the
proposal;

11. Duplication: i the proposal substantially duplficates another proposal previously submitted to
the company by another proponent that will be included in the company's proxy materials for

the same meeting;

12. Resubmissions: if the proposal deals with substantially the same subject matter as another
proposal or proposals that has or have been praviously Included in the company's proxy
malenials within the preceding 5 calendar years, a company may exclude it from its proxy
materials for any meeting held within 3 calendar years of the last time it was includad if the

proposal received:

i.  Less than 3% of the vote if proposed once within the preceding 5 calendar years;

ii.  Less than 6% of the vote on is last submission to shareholders if proposed twice
praviously within the preceding 5 calendar years; or

ii.  Lessthan 10% of the vote on its fast submission to shareholders if proposed three
times or more previously within the preceding 5 calendar years: and

13. Sbeciﬁc amount of dividends: If the proposal relates to specific amounis of cash or stock
dividends.

j- Question 10: What procedures must the company follow if it intends to exciude my proposal?

1. If the company intends to exclude a proposal from its proxy materiais, it must file its reasons
with the Commission no later than 80 calendar days before it files its definitive proxy



statement and form of proxy with the Commission. The company must simultaneously provide
you with a copy of its submission, The Commission staff may permit the company to maka its
submission later than 80 days belora the company files its definitive proxy statement and
form ot proxy, if the company demonstrates good cause for missing the deadline.

2. The company must fl}e six paper capies of the following:

i.  The proposal;

il.  An explanation of why the company believes that it may exclude the proposal, which
should, it possible, refer to the most recent applicabie authority, such as prior
Division letters issued under the rule; and }

jii. A supporting opinion of counsel when such reasons are based on matters of state or
foreign law.

k. Question 11: May | submit my own statement to the Commission responding to the company's
arguments?

Yes, you may submit a responsa, but it is not required. You should try to submit any response to us,
with a copy to the company, as soon as possible after the company makes ils submission. This way,
the Commission staff will have time to consider tully your submission befors it issues iis response. You

should submit six paper copies of your response.

I Question 12: If the company includes my shareholder proposal in its proxy materials, what information
about me must it include along with the proposal itselt?

1. The company’s proxy statement must include your name and address, as well as the number
of the company's voting securities that you hold. Howaver, instead of providing that
information, the company may instead include a statement that it will provide the information
to shareholders promptly upon receiving an oral or written request.

2. The company is not requnsible for the contents of your propesal or supporting statement.

m, Question 13: What can | do if the company inciudes in its proxy stalement reasons why it believes
shareholders should not vote in favor of my proposal, and | disagree with some of its statements?

1. The company may elect to include in its proxy statement reasons why it believes
sharsholders should vote against your proposal. The company is allowed to make arguments
reflecting its own point of view, just as you may express your own point of view in your
proposal's supporiing statsment.

2. Howevey, if you believa that the company’s opposition to your proposal contains materially
false or misleading statements that may violate our anti- fraud rule, Rule 14a-8, you sniould
promptly send to the Commission staff and the company a letter explaining the reasons for
your view, along with a copy of the company's statements opposing your proposal. To the
extent possible, your letter should include specific factiial information demonstrating the
inaccuracy of the company's claims. Time permitting, you may wish to try to work out your
differances with the company by yourseif before contacting the Commission staff.

3. We require the company to send you a copy of its statements opposing your proposal before
it sends its proxy materials, so that you may bring to our attention any materially false or
misleading statements, under the following timeframes:;




It our no-action response requires that you make revisions to your proposal or
supporting statement as a condition to requiring the company to include it in'its proxy
materials, then the company must provide you with a copy of its opposition
statements no later than 5 calendar days after the company receives a copy of your

revised proposal; or

in all other oases, the company must provide you with a copy of its opposition
statements no later than 30 calendar days before its files definitive copies of its
proxy statement and torm of proxy under Rule 14a-6.




From: ** FISMA & OMB Memaorandum M-07-16 ***
Sent: Monday, November 17, 2008 11:49 AM
To: McGuire, Mike (WM) - Legal

Subject: Rule 14a-8 Broker Letter (DOW) CUV

Mr. McGuire,
Attached is the broker letter requested. Please advise within one business

day whether there is any further rule l1l4a-8 requirement.

Sincerely,
John Chevedden




o v,

NT BROKERS

DISCOU
Date:_{ ] NoJddo®
To whom it may concern:
As introducing broker for the account of W1//Mlﬂ Séﬁ/ﬂ%’/ s
account number held with National Financial Services Corp.

as custodian, DJF Discount Brokers hereby certifies that as of the date of this certification

Qaﬂgam S ﬁ145 is and has been the beneficial owner of & 00 (0
shaves of_Jpw Chom) . ; having heid at least two thoysand dolfars
worth of the above mentioned security since the following date; //2Y, also having
held at least two thonsand dollars worth of the above mentioned security from at least one

year prior to the date the proposal was submitted to the company.

Mark Filiberto,
President
DJF Discount Brokets

Post-it® Fax Note 7671 [0, 130 F |hslr

To | [L«.l ncé‘\l"b me_'j.lhn CAtvt//&n
Co/Dept, Co.

Phone # Phone #
= FISMA & OMB Memorandum M-07-186 **

Fax # 774", éga ,/7 g0 Fox #

1281 Marcus Avenue © Suile CIN4 » Lake Success, NY 11042
516-328-2600  300-695-EASY www.dffdis.com  Fax 516-328-2323




