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Incoming letter dated December 3, 2009
Dear Mr. Dunlap:

This is in response to your letters dated December 3, 2009 and
- December 11, 2009 concerning the shareholder proposal submitted to Allegheny by
John Chevedden. We also have received letters from the proponent dated
December 6, 2009, December 7,2009 and December 11, 2009. Our response is attached
to the enclosed photocopy of your correspondence. By doing this, we avoid having to
recite or summarize the facts set forth in the correspondence. Copies of all of the
correspondence also will be provided to the proponent. .

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder

proposals.
Sincerely, !
'Heather L. Maples
Senior Special Counsel

Enclosures

cc: John Chevedden

*** FISMA & OMB Memorandum M-07-16 ***



December 22; 2009

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Allegheny Energy, Inc.
Incoming letter dated December 3, 2009

The proposal relates to special meetings.

There appears to be some basis for your view that Allegheny may exclude the
proposal under rule 14a-8(f). We note that the proponent appears to have failed to
supply, within 14 days of receipt of Allegheny’s request, documentary support
sufficiently evidencing that he satisfied the minimum ownership requirement for the
one-year-period required by rule 14a-8(b). Accordingly, we will not recommend
enforcement action to the Commission if Allegheny omits the proposal from its proxy
materials in reliance on rules 14a-8(b) and 14a-8(f). In reaching this position, we have

not found it necessary to address the alternative basis for omission upon which Allegheny
relies.

Sincerely,

\_/ Julie F. Rizzo
Attorney-Adviser



Allegheny Energy

Daniel M. Dunlap 800 Cabin Hill Drive
Senior Attorney and Assistant Secretary Greensburg, PA 15601

724) 838-6188 FAX: {724) B30-7736
ddunlap@alleghenyenergy.com

December 11, 2009

Via Electronic Mail (shareholderproposals@sec. gov)

~Office of Chief Counsel ,

Division of Corporation Finance

U.S. Securities and Exchange Commission
100 F Street, NE

Washington, D.C. 20549

Re: Allegheny Energy, Inc. ~ Omission of Shareholder Proposal Submitted by Mr, John Cﬁevedden
Exchange Act of 1934 - Rule 145-8

Ladies and Gentlemen:

) This letter is in response to the electronic mail messages received electronically on December 6, -
2009 (“Chevedden E-mail #I'"), and December 7, 2009 (“Chevedden E-mail #27), from Mr. John

Chevedden (e-mail addressispa & OMB Memorandum M-07-18nd sent to shareholderproposals@sec.gov

~ (collectively, the “Chevedden Correspondence™), with a copy to me. Iam attaching a copy of the
Chevedden Comrespondence as Exhibit A to this letter. ‘

I refer to my letter dated December 3, 2009 (Exhibit B) (the “December 3 Letter™) pursuant to
which Allegheny Energy, Inc., a Maryland corporation (the “Company”), pursuant to Rule 14a-8(j)
under the Securities Exchange Act of 1934, as amended (the “Exchange Act™), requested that the Staff
of the Division of Corporation Finance (the “Staff”) of the Securities and Exchange Commission (the
“Commission’") concur with the Company’s view that the shareholder proposal (the “Proposal} and the
statement in support thereof (the “Supporting Statement™) submitted by Mr. John Chevedden (the
“Proponent”), received on October 28, 2009 and subsequently revised by the Proponent on November -
26, 2009, may properly be omitted from the proxy materials (the “Proxy Materials’) to be distributed
by the Company in connection with its 2010 annual meeting of stockholders (the “2010 Meeting”)..

This letter will be submitted electronically pursuant to guidance found in Staff Legal Bulletin
No. 14D. Accordingly, I am not enclosing the additional six copies ordinarily required by Rule 14a-
8(). In accordance with Rule 14a-8(j), a copy of this submission is being sent via electronic mail
simultaneously to the Proponent. ' - ' '

The Proposal

The Proposal generally requests that the Company’s Board of Directors (the “Board) amend
the Company’s bylaws and each governing document to give the stockholders of 10% (or the lowest

percentage allowed by law above 10%) of the Company’s outstanding common stock the power to call
special shareowner meetings. : :
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Basis for Exclusion

As discussed below and in the December 3 Letter, the Company believes that the Proposal and
the Supporting Statement received on October 28, 2009, and subsequently revised by the Proponent on
November 26, 2009, may properly be excluded from the 2010 Proxy Materials pursuant to:

L Rule 14a-8(b) and Rule 14a-8(f)(1) because the Proponent haé not provided the requisite proof
of share ownership in response to the Company"s proper request for that information; and .

1I. inthe ahemate, Rule 14a-8(i)(9) because the Proposal would directly conflict with a proposal to
be submitted by the Company at its 2010 Meeting.

Discussion

The Company does not wish to belabor the points made in its December 3 Letter regarding the
Proposal. ~ Although we must correct a number of misleading statements contained within the

Chevedden Correspondence, we have not attempted to refute all of the inaccuracies in the Chevedden
Correspondence,

L The Proposal may be excluded under Rule 1 4a-8(b) and Rule 14a-8(f) (1) because the
' Proponent failed to establish the requisite eligibility to submit the Proposal.

~ The Chevedden E-mail #1 attempts to obscure the central issue ~ that the Proponent did not satisfy
the stock ownership requirements under Rule 14a-8(b). Revealingly, the Proponent never asserts in the
Chevedden Correspondence that he satisfied the applicable stock ownership requirements, only that the
Company should have given him a second opportunity to cure the related deficiency discussed in the
December 3 Letter. Contrary to the Proponent’s assertions, the Company properly followed Rule 14a-§
by requesting verification of the Proponent’s eligibility to submit the Proposal.  Specifically, on
November 3, -2009, the Company sent via overnight mail, and via electronic mail to
. *** FISMA & OMB Memorandum M-07-1@ *letter addressed to the Proponent (the “Deficiency Notice™), which was

within 14 calendar days of the Company’s receipt of the Proposal. See Exhibit C. Also provided is the :

overnight mail tracking information confirming that the Proponent received the Deficiency Notice
within the required 14 calendar days. Exhibit D. : : -

As discussed in the December 3 Letter, the Staff has concurred with the omission of a shareholder
proposal on numerous occasions when the proponent’s response to a deficiency notice failed to meet the
requirements of Rule 14a-8(b) and the company (in accordance with Staff precedent) did not send a

“second deficiency notice. See, e.g., Time Warner Inc. (February 19, 2009) (permitting the exclusion of
a proposal when the proponent’s timely response to a deficiency notice failed to establish sufficiently
‘the proponent’s ownership, and the company did not send a second nolice); see also General Electric
Co. (December 19, 2008); Exxon Mobil Corp. (Janvary 29, 2008); Qwest Communications International
Inc. (January 23, 2008); Verizon Communications Inc. (January 8, 2008); and International Business
Machines Corp. (December 19, 2004). The fact that a deficiency notice provides a proponent with the
opportunity to ask questions does not alter this analysis. See, e.g., Qwest Communications International
Inc. (January 23, 2008) (concurring with exclusion of proposal under Rules 14a-8(b) and 14a-8(f) when -
deficiency notice stated “[i]f you have any questions with respect to the foregoing, please feel free to
contact me..."); Verizon Communications Inc. (January 8, 2008) (permitting exclusion under Rules 14a-

8(b) and 14a-8(f) when the deficiency notice stated “[p]lease do not hesitate to contact me if you have
any questions™). , A .
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, Here, the Proponent submitted the Proposal without proof of ownership. Afer the Company
timely sent the Deficiency Notice to the Proponent, the Proponent responded by sending the Company
insufficient proof of ownership. As the precedent cited above and the December 3 Letter demonstrates,
the Company was not required to send the Proponent a second deficiency notice. Thus, for the reasons
set forth above and in the December 3 Letter, the Company believes that the Proposal received on
October 28, 2009 and subsequently revised by the Proponent on November 26, 2009 may be
excluded from the 2010 Proxy Materials pursuant to Rule 14a-8(b) and Rule 14a-8(f)(1).

1L In the alternate, if the Staff does not concur with the Company’s analysis above, the
Proposal may be excluded under Rule 14a-8(i)(9) because it direcily conﬂxcts with a
proposal to be submitted by the C ompany at its 2010 Meeting.

The assertions in the Chevedden Correspondence are not relevant to the Company’s argument
to exclude the Proposal pursuant to Rule 14a-8(iX9). The Chevedden E-mail #2 contends, without
~ support, that the Proposal cannot be excluded under Rule 14a-8(i)(9), even if it directly conflicts with a
proposal to be submitted by the Company at its 2010 Meeting,

Specifically, three companies cited in the December 3 Letter (lntcmanonal Paper Company,
EMC Corp. and Gyrodyne Company of America, Inc.) also requested no-action relief in connection
with a special shareowner meeting proposal, the topic of this Proposal. As in the Company’s bylaws,
their respective bylaws provided their board of directors the authority to approve bylaw amendments. In
each, the Staff permitted the company to exclude the proposal pursuant to Rule 14a8(i)(9) under the
same cnrcumstances as in this case with the Company.

Provxded below are related bylaw provisions of the above-mentioned compames all of which allow
for their respective board of directors to amend their bylaws:

. Intefnational Paper Companv (See Form 8-X filed on May 12, 2009 / CIK: 0000051434)

Article X states, in part, that “/tJhe Board of Directors shall have the power, by a majority vote
- of the whole Board, to alter or amend or repeal these By-Laws...”

_ ¢ "EMC Com.' (See Form 10-Q filed on August 5, 2009 / CIK: 0000790070)

Section 11 states, in part, that “/tJhese bylaws may also be altered, amended or repealed by vote
of a majority of the directors then in office, except that the directors shall not take any action
which provides for indemnification of directors nor any action to amend this Séction 11, and
except that the directors shall not take any action unless permitted by law...”

»  Gvrodyne Company of America, Inc. (See Form 8.-K filed on May 2, 2006 / CIK: 0000044689)

Article VIII (Section 801) states, in pan, that “[t/hese By-Laws may be altered or amended or
repealed by...the affirmative vote of a mujority of the Board of Directors...™.
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As discussed in the December 3 Letter, the inclusion of both proposals in the 2010 Proxy
Materials would present alternative and conflicting decisions for the Company’s stockholders and would
create the potential for inconsistent and ambiguous results if both proposals were approved. Thus, for
the reasons set forth above and in the December 3 Letter, the Company believes that the Proposal
received on October 28, 2009 and sabsequently revised by the Proponent on November 26, 2009 may be
excluded from the 2010 Proxy Materials pursuant to Rule 142-8(1)(9).

Conclusion

For the reasons set forth above and in the December 3 Letter, the Company requests that the
Staff concur with the Company's view that the Proposal and the Supporting Statement received on
‘October 28, 2009, and subsequently revised by the Proponent on November 26, 2009, may properly be
omitted from the Proxy Materials for the 2010 Meeting.

Additionally, the Company does ndt currently anticipate responding to any further
communications from Mr. Chevedden on this matter unless he raises a new substantive issue or
argument. ' : ’ :

I would be happy to provide you with any additional information and answer any questions that
you may have regarding this subject. If I can be of any further assistance in this matter, please do not

hesitate to call me at (724) 838-6188.
/Sh:{cerely,
(1)
Yol 0 4
W v

aniel M. Durilap
- Senior Attorney and Assistant Secretary

Attachments

c:  John Chevedden (via overnight mail)
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EXHIBIT A

CHEVEDDEN CORRESPONDENCE



Dunlap, Daniel M. {Legal Services)

From:. *** FISMA & OMB Memorandum M-07-16 ***

Sent: Sunday December 06, 2009 3 45 PM
To: shareholderproposals@sec gov
Ce: Dunlap, Daniel M (Legal Services)
Subject: # 1 John Chevedden Rule 14a-8 Proposal Allegheny Energy, Inc. (AYE)
Attachments: CCE00004, pdf ' '
o

CCEQ0004.pdf

(176 XB)

} , Ladies and Gentlemen:

Please see the attached no action response letter.
Sincerely, - ’

John Chevedden



JOHN CHEVEDDEN
“** FISMA & OMB Memorandum M-07-16 *** '

*** FISMA & OMB Memarandum M-07-16 ***
December 6, 2009

“Office of Chief Counsel

Division of Corporation Finance
Sccurities and Exchange Commission
100 F Street, Nk

Washington, DC 20549

# 1 John Chevedden Rule 14a-8 Proposal 4
Allegheny Energy, Inc. (AYE)

Ladies and Gentlemen:

This responds to the December 3, 2009 no action request, The company cannot benefit from rule
14a-8 when the company does not follow rule 14a-8. The company ‘claims that it received the
November 9, 2009 broker letter (that it is complaining about) 12-days after it received the rule

" 14a-8 proposal (October 28, 2009). - o

However rule 14a-8 states that the company must notify the proponent with any complaint on
proof of ownership that comes to its attention within 14-day -of receiving the rule 14a-8 proposal.
The company never notified the proponent at any time whasoverever of any complain about the
November 9, 2009 proof of ownership.

Reference (emphasis added): I

- Question 6: What if | fail to follow one of the eligibility or procedural requirements
explained in answers to Questions 1 through 4 of this section? .
The company may exclude your proposal, but only after it has notified you of the
problem, and you have failed adequately to correct it. Within 14 calendar days of
receiving your proposal, the company must notify you in writing of any

- procedural or eligibility deficiencies, as well as of the time frame for your

response. ‘

An expanded response is under preparation.

‘Sincerely,

4

John Chevedden

cc:
William Steiner

Daniel Dunlap <ddunlap@alleghenyenergy.com>



. Dunlap,'Daniel M. (Legal Services)

From: *** FISMA & OMB Memorandum M-07-16 ***
Sent: Monday. December 07. 2009 11 31 PM
To: shareholderproposals@sec gov
Cc: Dunlap. Daniel M (Legal Services) -
Subject: # 2 John Chevedden Rule 14a-8 Proposal Allegheny Energy, Inc. (AYE)
Attachments: CCEQ0011.pdf -
N

"CCEOQ011.pdf

(458 KB)

Ladies and Gentlemen:
Please see the attached no action response letter.
‘Sincerely,
John Chevedden



JOHN CHEVEDDEN

wan dum M-07-16 ***
. FISMA & OMB Memorandum *** FISMA & OMB Memorandum M-07-16 ***

December 7, 2009

Office of Chicf Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

# 2 John Chevedden Rule 14a-8 Proposal
 Allegheny Energy, Inc. (AYE)

I.adies and Gentlemen:

This further reéponds 10 the December 3, 2009 no ac‘tion,tei;ucst which appears to have a kéy
misstatement and/or raises troubling questions. The December 3, 2009 rio ‘action request raises

the question of whether the claimed 2010 special meeting proposal is fot shareholder approval or
is instead merely for a useless shareholder ratification. The company letter also raises by
omission the question of whether the claimed 2010 shareholder approval is binding. or non-
binding,. ' ’ '

According to the attached page from the company. December 29, 2009 no-action request, the
-company changed its bylaws “allowing its stockholder the power to call special shareowner
meelings.” However, no shareholder action whatsoever was needed and-the December 6, 2007
board approval was filed in a December 12, 2007 8-K. '

Additionally the management position statement corresponding to- the 2009 rule 14a-8 special
meeting proposal (by John Chevedden and winning 52%-support) stated: _
“Your Board amended Article 11, Section 3 (Special Mcetings) of the Company’s bylaws on
December 6, 2007 and again on December 4, 2008, allowing stockholders of at least 25% of all
~ votes entitled to be cast the right to call a special meeting and removing certain excéptions or.
- exclusions.” ' o

The company docs not address. why shareholder approval would be needed in 2010 on the very
same topic that only needed board action in 2007 and 2008. I
An expanded response is under preparation.

Sincerely,

Aohn Chevedden

CC:
Daniel Dunlap <ddunlap@alleghenyenergy.com>
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H.  The Bylaw Amendments permi.l stockholders to call special meetings.

A. The essential objectives of the Proposal have been achieved.

The Proposal incluchhjccﬁvcs. First, that the Board amend the Company’s bylaws
and each governing document TG ive the stockholders of 10% (or the lowest percentage allowed by law
above 10%) of the Company’s outstanding common stock, the power to call special shareowner meetings.

“And second, that any such changes adopied by the Company should not include any exceptions or exclusions
applicable “only to shareowners but not to management and/or the board.” The Proposal can be excluded
because, as described in greater detail below, the Company has favorably acted upon each of the two -

essential objectives of the Proposal.
B. The Bylaw Amendments.

. The Bylaw Am‘cndmenrs were undertaken by the Company in the following manner:

1. Bylaw Amendment - Decembt_er 6, 2007

On Qecémber 6, 2007) the Bosrd adopted an amendment 1o Article i1, Section 3 (Special Meetings)

of the Company’s bylaws allowing its stockholders the power to call special shareowner meetings.
Specifically, the foHowing amendment was adopted:

“Section 3. Special Meetings.

(a) General. The Chairman of the Board or the Board of Directors may call a special
- meeting of the stockholders. Subject to subsection (b) of this Section 3, a special meeting of
. stockholders shall also be called by the Secretary of the Corporation upon the written request of
i stockholders entitled to cast at least 25 percent of all the votes.entitied to be cast at such meeting.”

- This amendment was made ublic and filed with the Commission by the Company in its Current
Report on Form 8-X filed on Qeccmber 12,2007. :
2, Bylaw Amendment — December 4 2008

‘The Proposal requests that any changes adopted by the Company allowing its stockholders the power -
to call special sharcowner meetings not include any exceptions or exclusiens applicable “only to shareowners
‘but not to managernent and/or the board.” The Supporting Statement further explains the Proponent’s
concern that the Company's goveming documents not contain any “tedious technical hurdles, exclusion
provisions and/or overriding powers vested in our board” to render “a shareholder right to call a special
meeting moot or only remotely possible.* As the Staff may be aware, the Company received a proposal from
David A. Peterson for its 2008 annual meeting of stockholders requesting that the Company allow its
stockholders the power 1o call a special, meeting. Allegheny Fnergy Inc. (February 19,2008). Mr.
Chevedden was designated as a proxy for Mr. Peterson and submiticd certain correspondence clectronically
(dated January 3, 2008 and January 17, 2008) (the “Chevedden Correspondence™), copies of which are
attached hereto as Exhibit B. The Chevedden Correspondence comained assertions that the Company’s
bylaw provision related 1o special meetings did not permit “FedEx overnight delivery and electronic ©
delivery,” required “excessively expensive and tedious means...” and that the “1475 - word bylaw sub-
section” was *vague and bobby-trapped...” The Chevedden Correspondence more specially outlined the
same assertions contained within the Proposal and Supporting Statemnent described above and was received




EXHIBIT B

DECEMBER 3, 2009 NO-ACTION REQUEST LETTER



Allegheny Energy

DANIEL M. DUNLAP . . . 800 Cabin Hill Drive

Senjor Attorney and Assistant Secrelary ’ Greensburg, PA 15601
Phone: {724) 836-6188: FAX: (724) 830-7736
Email: ddunlap@alleghenyenerqy.com

December 3, 2009

Via Electronic Mazl (s hareholdemroggml@ec gov)

Office of Chief Counse)

Division of Corporation Finance

U.S. Securities. and Exchange Commission
100 F Street, NE -

Washington, D.C. 20549

"Re: llegheny Energy, Inc. - Omission of Shareholder Proposal Submitted by Mr. Johﬁ Chevedden
Exchanpe Act 0f 1934 - Rule 14a-8

Dear Ladies and Gentlemen:

On behalf of Allegheny Energy. Inc., a Maryland corporation (the “Comparny”™ or “Allegheny")
pursuant to Rule 14a-8(j) under the Securm&s Exchenge Act of 1934, as amended (the “Exchange Act™), 1
am writing to respectfully request that the Staff of the Division of Corporation Finance (the “Sraff”) of the
Securities and Exchange Commission (the “Contmission™) concur with the Company s view that, for the
reasons stated below, the shareholder proposal (the “*Proposal™) and the statement in support thereof (the
“Supporting Statement”) submitted by Mr. John Chevedden (the “Proponent™), received on October 28,
2009 and subsequently revised by the Proponent on November 26, 2009, may properly be omitted from the
proxy materials (the “Proxy Materials™) 10 be distributed by the Company in connection with its 2010 annual
mcctmg of stockholders (the “2010 Meeting )

: Pursuam to Rule 14a-8(j) under the Exchanzc Act, ] have:

A, filed this lcttcr with the Commlss:on no later than eighty (80) days before the Company
intends to file its definitive 2010. Proxy Materials with the Commission; and

B. concurrcmly sent copies of this correspondence to the Proponent,

This request will be submitted electronically pursuant to guidance found in Staff Legal Bulletin
No. 14D. Accordingly, I am not enclosing the additional six copies ordinarily required by Rule 14a-8(j). In
accordance with Rule 14a-8(j), a copy of this submission is being sent via electronic mail slmultancously to
- the Proponent.

Rule 14a-8(k) and Staff Legal Bulletin No. 14D requires proponents to provide compamcs a copy of
any correspondence that the proponents submit to the Commission or the Staff. Accordingly, I am taking
this opportunity to notify the Proponent that if he clects to submit additional correspondence to the
Coramission or the Staff, copies of that correspondence should concurrently be furnished to the undersigned
on behalf of the Company pursuant to Rule 14a-8(k).
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The Proposal
The Proposal received on October 28, 2009 states:

. “"RESOLVED, Shareowners ask our board to take the steps necessary to amend our
bylaws and each appropriate governing document to give holders of 10% of our
outstanding common stock (or the lowest percentage allowed by law above 10%) the
power to call special shareowner meetings. This includes a large number of small
shareowners can combine their holdings to equal the sbove 10% of holders. This
includes that such bylaw and/or charter text will not have any exception or exclusion
conditions (1o the fullest extent permitted by state law) that apply only to shareowners
bul not to management and/or the board.™

The Proposal and the Supporting Statement submitted by the Proponent are attached to this
letter as Exhibit A (which was also transmitted by facsimile to the Corapany by the Proponent). In
addition, the Company received a revised proposal and supporting statement on November 26, 2009
from the Proponent that arc attached to this letter as Exhibit B (which was also fransmitted by
facsimile to the Company by the Praponent), and such revised proposal and supporting statement are

. substantially similar to the Proposal and Supporting Statement.

Provided below is 2 blacklined version of the Proposal showing the Proponent’s November 26, 2009
rev;swns

“RESOLVED, Sharcowncrs ask our board to take the steps necessary to amend our
bylaws and each appropriate governing document to give holders of 10% of our
outstanding common stock (or the lowest percentage allowed by law above 10%) the
power to call a special shareowner meetingsmeeting. This includes thal.a large oumber
of small sharcowners can combine their holdings to equal the above 10% of holders.
This includes that such bylaw and/or charter text will not have any exception or
exclusion conditions (to the fullest extent permitted by state lnw) that apply only to
shareowners but not to management and/or the board.™

Basis for Exclusion
" The Company believes that the Proposal and the Supporting Statement received on October 28, 2009
and subsequently revised by the Proponent on November 26, 2009 may properly be excluded from the 2010

Proxy Materials pursuant to:

1. Rule 14a-8(b) and Rule 14a-8(f)(1) because the Proponent has not provided the requisite proof of
share ownership in response to the Company’s proper request for that information; and

II. in the alternate, Rule 14a-8(i)(9) because the Proposal would dlrectly conﬂxct wnh aproposal tobe
submited by the Company at its 2010 Meeting.
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Analysis

L The Proposal may be excluded under Rule 14a-8(b) and Rule 14a-8(f) (I) because ihe
Proponent failed to establish the requisite eligibility to submit the Proposal.

The Company may exclude the Proposal under Rule 14a-8(f)(1) because the Proponent’s eligibility -
to submit the Proposal under Rule 14a-8(b) has not been substantiated. Rule 14a-8(b)(1) provides, in '
relevant pait, that “{iln order to be eligible to submit a proposal, [a stockholder] must have continuously held
at least $2,000 in market value, or 1%, of the company’s sccurities entitled to be voted on the proposal at the
meeting for at least one year by the date [the stockholder submits] the proposal.” Staff Legal Bulletin No. 14
specifies that when the stockholder is not the registered holder, the stockholder “is responsible for proving
his or her eligibility to submit a proposal to the company,” which the stockholder may do by one of the two
ways described in Rule 14a-8(b)(2). See Section C.1 .., Staff Legal Bulletin No. 14 (July 13, 2001) (“SLB
1. . X .

The Proposal was submitted to the Company on October 28, 2009. See Exhibit A. The Company,
through its transfer agent, reviewed its stock records which did not indicate that the Proponent was.the record
owner of any shares to satisfy the ownership requirements of Rule 14a-8(b). Further, the Proposal did not

include any documentary evidence of the Proponent’s ownership of Company stock.

Accordingly, the Company sought additional verification of the Proponent’s eligibility to submit the
Proposal. Specifically, on November 3, 2009, the Company sent via overnight mail, and via electronic mail
to “olmsted7p@earthlink.net,” a letter addressed to the Proponent (the “Deficiency Notice”), which was
within 14 calendar days of the Company’s receipt of the Proposal. See Exhibit C. The Proponent’s
response, dated November 9, 2009 (which was also transmitted by facsimile to the Company by the
Proponent), and the ovemnight mail racking information confirm that the Proponent received the Deficiency
Notice within the required 14 calendar days. See Exhibit D. The Deficiency Notice informed the Proponent
of the specific requirements of Rule 14a-8 and how to cure the procedural deficiency; specifically, that a
shareholder must satisfy the ownership requirements under Rule 14a-8(b). The Deficiency Notice stated:

“To remedy these deficiencies, you must provide sufficient proof of your ownership of the requisite
number of Company shares as of the date you submitted the Proposal. As explained in Rule 14a-
8(b), sufficient proof may be in the form of: : -

*  awritten siatement from the “'record” holder of your securities (usually a broker or bamk)
verifying that, at the time you submitted your proposal, you continuously held the requisite
‘number of Company shares for at least one year; or

* acopyof afiled Schedule 13D, Schedule 13G, Form 3, Form 4 and/or Form 3. or
amendments to those documents or updated forms, reflecting your ownership of the shares
as of or before the date on which the one-year eligibility period begins and your written.
statement that you contimuously held the required number of shares for ihe one-year period

as of the date of the statement, : '

The SEC’s rules require that any response 1o this letter be posimarked or transmitted electronically

no later than 14 calendar days from the date you receive this letter-... The Company may exclude
your proposal if you do not meet the requirements set Jorth in the enclosed rules. ™

The Proponent’s November 9, 2009 response to the Deficiency Notice (which was also transmitted
by tacsimile to the Company by the Proponent) purported to demonstrate his ownership of the necessary.
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Company stock. The Proponent did not contact me by telephone regarding the Deficiency Notice and there
were no further communications between the Company and the Proponent regarding the Deficiency Notice
prior to the Company submitting this request. The letter, from National Financial Services, LLC and dated
November 9, 2009 (the “National Financial Letter™), stated: . ‘

“This letter is provided at the request of Mr. Jokn R. Chevedden, a customer of Fidelity
Investments regarding his ownership of Allegheny Energy, Inc (AYE), General Dynamics
Corporation (GD) and [emphasis added] the Bocing Company (BA). -

Please accept this letter as confirmation that according 1o our records Mr. Chevedden has
contintiously held 100.000 shares of the seciurities listed above [emphasis added] since
January 1, 2008.” :

‘ As shown above, the National Financial Letter indicates that the Proponent held a total of 100 shares
of Allegheny Energy, Inc., General Dynamics Corporation and the Boeing Company since January 1, 2008:
The National Financial Letter merely documents that the Proponent owned an indeterminate number
(anywhere from 1-100) of shares of Allegheny stock, The National Financial Lettér does not specify a
number or what percentage of the 100 shares owned by the Proponent is Allegheny stock. It only states that
of the securities listed above (i.c., Allegheny Energy; Inc., General Dynamics Corporation and the Boeing
Company), the Proponent.owns a total of 100 shares. Accordingly, the National Financial Letter does not
establish that the Proponent owned the requisite amount of Company stock as required by Rule 14a-8(b).

. Rule 14a-8(f) provides that a company may exclude a shareholder proposal if the shareholder fails to
provide evidence of eligibility under Rule 14a-8, provided that the company timely notifies the sharcholder
of the deficiency and the shareholder fails to correct the deficiency within the required time. The Company
satisfied its obligation under Rule 14a-8 by sending to the Proponent in a limely manner the Deficiency
Notice, which stated the ownership requirements of Rule 142-8(b) and that the Proponent’s response had to
be furnished within 14 days from the date the Proponent received (he Deficiency Notice. However, the
ownership information that the Proponent provided in response fails to meet the requirements set out in Rule
142-8(b)(1) or to substantiate that the Proponent is eligible to submit the Proposal because it does not
demonstrate the Proponent’s ownership of the requisite number of Company shares as of the date the
Proposal was submitted to the Company. ’

On numerous occasions the Staff has concurred with a company’s omission of shareholder proposals
based on a shareholder’s failure to provide satisfactory evidence of eligibility under Rule 14a-8(b) and Rule
142-8(f)(1). Specifically, when a company sends a deficiency notice, the shareholder’s response must be
sufficient to establish the ownership requirements under Rule 14a-8(b). See, e.g., Alcoa Inc. {February 18,
2009) (concurring in the exclusion of a shareholder proposal where the shareholder responded (o a

* deficiency notice sent by the company but failed to meet all of the requirements of Rule 14a-8(b)).

Moreover, the Staff has previously made cledr the need for precision in the context of demonstrating
a shareholder’s eligibility under Rule 14a-8(b) to submit a shareholder proposal. In SLB 14, the Staff
clarified that the Proponent not only has the burden of establishing proof of share ownership, but is also

responsible for contacting the record helder to ensure that any written statement (specifically, the National
Financial Letter) satisfies the requirements of Rule 14a-8(b). SLB 14 states:
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“Eligibility and procedural issues

2. A shareholder who intends 1o submir a written statement from the record holder of the
shareholder's securities 10 verify continuous ownership of the securities should contact the
record holder before submitting a proposal (o ensure that the record holder will provide the
written statement and knows how to provide a written statement that will satisfy the

requirements of rule 14a-8(b)." ‘

In this case, the record holder, National Financial Services, LLC, provided the Proponent with a copy
of the written statement before the Proponent forwarded the National Financial Letter to the Company.
Therefore, the Proponent had the opportunity to request that the record holder make any necessary revisions

- 1o the National Financial Letler to ensure that it satisfied the requirements of Rule 14a-8(b). This'is not the
first time the Proponent has requested a similar written statement from a record holder. In a letter that the
Proponent, Mr. Chevedden, recently submitted to the Commission, the Proponent himself states that he is an
investor “who takes seriously [his} responsibility to be engaged and informed” and that he has sponsored
shareholder proposals “for more than 10-years” (found at hitp://www.sec.zov/icomments/: 7-16-07/s71607-
32.htm). By his own admission, the Proponent is not a novice as it relates 1o the shareholder proposal related
rules and regulations, and has stayed engaged and informed for more than 10 years on these matters,

The Company is listed on the New York Stock Exchange (“NY¥SE”). Accordingly, pursuant to SLB
14, the required $2,000 in market value for the Proponent to be eligible to submit the Proposal is determined
“by the highest selling price during the 60 calendar days before the shareholder submitted the proposal.” See

Corporation and the Boeing Company referenced in the National Financial Letter), it can riot be determined
if the Proponent actually owned more than a single share of Company stock at the time he submilted the
Proposal. Accordingly, the National Financial Letter does not establish that the Proponent owned the
requisite amount of Company stock as required by Rule 14a-8(b).

_ Pursuant to Rule 14a-8(f) and Staff precedent, where a company timely notifies a proponent that his
proposal is procedurally deficient, and the proponent’s response does not cure the deficiency, the company is
- not required to send a second deficiency notice or otherwise notify the proponent. SLB 14 specifies that if a
proposal fails to satisfy the requirements of Rule 143-3(b), a company “must notify the shareholder of the
alleged defect(s) within 14 calendar days of receiving the proposal. The shareholder then has 14 calendar
days afler receiving the notification to respond.” Section B.3, SLB 14. However, if the proponent responds

Accordingly, the Staff has concurred with a co_mpany’s émission of a shareholder proposal on

numerous occasions when the proponient’s response to a deficiency notice failed to meet the requirements of
“Rule 14a-8(b) and the company (in accordance with Staff precedent) did not send a second deficiency notice,

See, e.g., Time Warner Inc. (February 19, 2009) (permitting the exclusion of a proposal when (he
proponent’s timely response o a deficiency nolice failed to establish sufficiently the proponent’s ownership,
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and the company did not send a second notice); see also General Electric Co. (December 19, 2008); Exxon
Mobil Corp. (January 29, 2008); Owest Communications International Inc. (Janvary 23, 2008); Verizon
Communications Inc. (January 8, 2008); and /nternational Business Machines Corp. (December 19, 2004).
The fact that a deficiency notice provides a proponent with the opportunity to ask questions does not alter
this analysis. Sec, e.g., Qwest Communications International Ine. (Jaouary 23, 2008) (concurring with
exclusion of proposal under Rules 14a-8(b) and 14a-8(f) when deficiency nolice stated “[i}f you have any
questions with respect to the foregoing, please feel free to contact me..."); Verizon Communications Inc.
(January 8, 2008) (permitting exclusion under Rules 14a-8(b) and 14a-8(f) when the deficiency notice stated
- “[p]lease do not hesitate to contact me if you have any questions™),

.. Although the Staff has, in some instances, allowed proponents to correct such deficiencies after the
14 day period, the Staff has only done so if there were deficiencies in 2 company’s notification letter. See,
c.g., JPMorgan Chase & Co. (March 7, 2008); LNB Bancorp, Inc. (December 28, 2007); and AT&T Ine.
(February 16, 2007). The Company believes an extension of the 14 day period is unwarranted in this case as
- " the Deficiency Notice fully complied with the requirements of Rule 14a-8 and the standards set forth in SLB
14. : '

Here, the Proponent submitted the Proposal without proof of ownership. After the Company timely
sent the Deficiency Notice to the Proponent, the Proponent responded by sending the Company insufficient
proof of ownership. As was the precedent cited above, the Company was not required to send the Proponent
a second deficiency notice. Thus, for the reasons set forth above, the Company believes that the Proposal
received on October 28, 2009 and subsequently revised by the Proponent on November 26, 2009 may be
excluded from the 2009 Proxy Materials pursuant to Rule 14a-8(b) and Rule 14a-8(f)(1).

L In the alternate, if the Staff does not concur with the Company’s analysis above, the Proposal
may be excluded under Rule 14a-8(i) ) because it directly conflicts with a proposal to be
- submitted by the Company at its 2010 Meeting. :

- I the Staff does not concur with the Company's analysis under Rules 14a-8(b) and 14a-B(f)(1)
above, the Company intends to submit a proposal at its 2010 Meeting. " This proposal would ask the
Company’s stockholders to approve an amendment to its bylaws that would require the Company’s board of
directors o call a special meeting of stockholders upon the request of either (i) a single stockholder of record
entitled to cast at least 15 percent of ail of the votes entitled to be cast at such meeting, or (ii) one or more
stockholders of record entitled 1o cast at Jeast 25 percent of all of the votes entitled to be cast at such meeting

. (the “Company Proposal). The Company’s bylaws currently provide that a special meeting of stockholders
shall be called upon the written request of “stockholders entitled to cast at least 25 percent of all the votes
entitled to be cast at such meeting.”

Pursuant to Rule 14a-8(i}(9), a company may properly exclude a proposal from its proxy materials

“if the proposal directly conflicts with one of the company’s own proposals 10 be submitted to shareholders
at the same meeting.” The Commission has stated that, in order for this exclusion to be available, the

* proposals need not be “identical in scope or focus.” Exchange Act Release No. 40018, at n. 27 (May 21,
1998). The Staff has stated copsistently that where a shareholder proposal and a company proposal present

. alternative and conflicting decisions for shareowners, the shareholder proposal may be excluded under Rule
142-8(i)(9). See, e.g., International Paper Company (March 17, 2009) and EMC Corp. (February 24, 2009)
(concurring in the exclusion of shareholder proposals requesting the calling of special meetings by holders of
10% of the company’s outstanding common stock when a company proposal would require the holding of
40% of outstanding common stock to call such meetings); Herley Industries Inc. (November 20, 2007)
(concurring in the exclusion of 2 shareholder proposal requesting majority voting for directors when the
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company planned lo submit a proposal to retain plurality voting, but requiring a director nominee to receive
‘more “for”" votes than “withheld” votes), HL.J. Heinz Co. (April 23, 2007) {concurring in the exclusion of a
shareholder proposal requesting that the company adopt simple majority voting when the company planned
to submit a proposal reducing any super-majority provisions from 80% to 60%); Gyrodyne Company of
America, Inc. (October 31, 2005) (concurring in the exclusion of a shareholder proposal requesting the
calling of special meetings by holders of at least 15% of the shares eligible to vote at that meeting when a
company proposal would require a 30% vote for calling such meetings); 4OL Time Warner Inc. {March 3,
'2003) (concurring with the exclusion of a shareholder proposal requesting the prohibition of future stock
options to senior executives because it would conflict with a company proposal to permit the granting of
stock options to all employees); Mattel, Inc. (March 4, 1999) (concurring in the exclusion of a shareholder
proposal requesting the discontinuance of, among other things, bonuses for top management where the
company was presenting a proposal seeking approval of its long-term incentive plan, which provided for the
payment of bonuses to members of management). :

The Staff previously has permitted exclusion of a shareholder proposal under circumstances nearly
identical to the present. In /nternational Paper Compaiy (March 17, 2009) and EMC Corp. (February 24,
2009), also ciled above, the Staff concurred in excluding a proposal requesting that holders of 10% of (he
company’s outstanding common stock be given the ability to call a special meeting because it conflicted with
the company’s proposal which would require holding 40% of the outstanding common stock to call such a
meeting. The Steff noted in response to the company’s request to exclude the proposal under Rule 14a-
8(i)(9) that the proposals presented “alternative and conflicting decisions for shareholders and that submitting
both proposals to a vote could provide inconsistent and ambiguous results.” As in International Paper
Company and EMC Corp., the Company Proposal and the Proposal would directly conflict because they
include different thresholds for the percentage of shares required to call special stockholder meetings.
Specifically, the Company Proaposal would call for, as applicable, a 15% or 25% ownership threshold, which
clearly conflicts with the Proposal’s request for a 10% ownership threshold, just as in Internarional Paper
Company and EMC Corp. See also Gyrodyne Company of America, Inc. (October 31, 2005).

Because of this conflict between the Company Proposal and the Proposal, inclusion of both
proposals in the 2010 Proxy Materials would present altemative and conflicting decisions for the Company's
stockholders and would create the potential for inconsistent and ambiguous results if both proposals were
approved. Because the Company Proposal and the Proposal differ in the threshiold percentage of share

- ownership to call a special stockholder meeting, there is potential for conflicting outcomes if the Company’s
shareowners consider and adopt both the Company Proposal and the Proposal. Therefore, because the |
Company Proposal and the Proposal directly conflict, the Proposal received on October. 28, 2009 and

_subsequently revised by the Proponent on November 26, 2009 is properly excludable under Rule 14a-8(i)(9).

Conclusion

For the reasons set forth above, the Company respectfully requests that the Staff indicate that it wil
not recommend enforcement action to the Commission if the Company omits the Proposal and the
Supporting Statement received on October 28, 2009 and subsequently revised by the Proponent on
November 26, 2009 from the Proxy Materials for the 2010 Meeting under:

1. Rules 142-8(b) and 14a-8(f)(1); and _
2. ‘in the alternate, Rule 142-8(i)(9), if the Staff does not concur with the Company’s analysis under
Rules 14a-8(b) and 14a-8(f)(1).
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I would be happy to provide jrou with an

y additional information and answer any qhestions that you
may have regarding this subject. If ] can be of

any further assistance in this matter, please do not hesitate to

call me at (724) 838-6188.

Sincerely,

Daniel M. Dunlap

Senior Attomey and Assistant Secretary
Attachments

c: John Chevedden (via electronic maitt6ISMA & OMB Memorandum M-07-16 **



EXHIBIT A

PROPOSAL AND SUPPORTING STATEMENT

(Dated and submitfed on October 28, 2009)



[AYE: Rule 14a-8 Proposal, October 28, 2009]

- 3 [number to be assigned by the company] ~ Special Shareowner Meetings
RESOLVED, Shareowners ask our board to take the steps necessary to amend our bylaws and
each appropriate governing document to give holders of 10% of our outstanding: common stock
{or the lowest percentage allowed by law above 10%) the power 1o call special shareowner

meetings. This includes a Jarge number of small shareowners can combine their heldings to
equal the above 10% of holders. This chudes that such bylaw and/cr charter text will not have
any exception or exclusion-conditions (to the fullest extent permitted by state Jaw) that apply

only to shareowners but not to management and/or the board.

Special meelings.allow shareowners to vote on important matters, such as-electing new directors,
that can arise between annual meetings. I shareowners cannot cail special meetings investor
returns may suffer. Shareowners should have the, ability t6 call a special meeting when a matter
merits prompt attention, This proposal does not impact our board’s current power tocall a
special meéting. - : :

This proposal topic.also won more than. 52%-support at-our 2009 annual meeting.  Proposals
often obtain higher votes on subsequent submissions. The Council of Institutional Investors
Www.cii.org recommends that management adopi shareholder proposals upon receiving their
first majority vote, This-proposal topic also won more than 60% support the followi ng
companies in 2009; ‘CVS Caremark (CVS), Sprint Nexte! (S), Safeway (SWY), Motorola (MOT)
and R. R. Donnelléy (RRD). ' ' : '

The merits of this Spécjal- Shareowner Meetings proposal should also be considered in the
context of the need for improvemments in our company’s 2009 reported corporate governance
status; - ) . . e : i .

The Corporate Library www.thécorporatelibr. com, an independent investment research firm,
 rated our company “D” with “High Governance Risk,” and “High Concern” in Executive Pay.

CEO Paul Evanson realized $42 million on the exércise of options and also realized $21 million
on the vesting of stock awards as part of an approximately $68 million 2008 paycheck. '

Mr. Evanson may eam 50% of his target incentive at as low as the 25th percentile of tota)
stockholder return versus Allegheny’s peer companies. This was an incentive plan that rewarded
underperformance and is not in shareholder interest, Additionally; the equity ownership

guideline for gur CEQ is three times (3X) base salary - compared lo arecommended 10X.

Gunnar Sarsten, Eleanor Baum and Steven Rice had 17 o 23 years director tomure (independence

Our board was the only, the significant directorship for four of our directors: Cyrus Fréidhcim,
Gunnar Sarsten, Steven Rice and Ted Kleisner. This could indicate a significaot lack of recent
valuable experience, o : "



[New paragraphj )
We had no shareholder right to an independent Board Chairman, an advisory vote on executive
pay or shareholder right to act by writien consent.

" The ebove concerns show there is need for improvement. Please encourage our board to respond
positively to.this proposal: Special Shareowner Meetings — Yes on 3. [number to be assigned by
the company) ,

Notes: .
John Chevedden, ***FISMA & OMB Memorandum M-07-16 *** sponsored this

. proposal.

The above format is requested for publication without re-éditing,»_te‘fmmtﬁng.or‘el‘imination-of

. text, including beginning and concluding text, unless prior agreement isreached. It is
respectfully requested that the final definitive proxy formatting of this proposal be professionally
proofread before it is published to ensure that the integrity and readability of the original o
submitted format is replicated in the proxy materials.. Please advise if there is any typographical’
-question. :

Please note that the title of the proposal is part of the proposal, I the interest of clarity and to
‘avoid confusion the fitle of this and each other ballot item is requested to be consistent throughout
all the proxy materials. : ‘ :

including {(emphasis added): - :
Accordingly, going forward, we believe that it would riot be appropriate for
companies to exclude supporting statement language -and/or an entire proposal in
reliance on rule 14a-8(i)(3) in the following circumstances: ,
* the company objects to factual assertions. because they are not supported:;
* the company objects to factual assertions that, while not materially false or
‘misleading, may be disputed or countered; o ) N
» the company objects to factual assertions because those assertions may be

. This proposal is belicved to conform with Staff Legal Bulletin No. 148 (CF), September 15, 2004

interpreted by shareholders in a manner that is unfavorable teo the company, its
directors, or its officers; and/or L ' oo ,
* the company objects to statements because they represent the opinion of the
shareholder proponent or a referenced source, but the statements are not
identified specifically as such. § )

We believe that it is appropriate under rule 14a-8 for companies to address.

- these objections in their statements of opposition.

See also: Sun Microsystems, Inc. (July 21, 2005).-
‘Stock will be held until after the annual meeting and the proposal will be presented at the annual -
meeting. Please acknowledge this proposal promptly by email risva & OMB Memorandum M-07-16 **



EXHIBIT B

~ REVISED |
PROPOSAL AND THE SUPPORTING STATEMENT

(Dated Ocfober 28, 2009/November 26, 2009 and
submitted on November 26, 2009)



{AYE: Rule 14a-8 Proposal, October 28, 2009, November 26, 2009)

3 [Number to be assigned by the company] — Special Shareowner Meetings
RESOLVED, Shareowners ask our board to take the steps necessary to amend our bylaws and
each appropriate governing document to give holders of 10% of our outstanding common stock
(or the Jowest percentage allowed by law above 10%) the power to call a special shareowner
meeting. This includes that a large number of small sharcowners can combine their holdings to
equal the above 10% of holders. This includes that such bylaw and/or charter text will not have
any exception or exclusion conditions (to the fullest extent permitted by state law) that apply only
lo shareowners but not to management and/or the board. :

A special meeting allows shareowners to vote on important matters, such as electing new’
directors, that can arise between annual meetings. If shareowners cannot call a special meeting
investor returns may suffer.” Shareowners should have the ability to call a special meeting when a
matter merits prompt attention. This proposal does pot impact our board’s current power to call a
special meeting. ‘ : ,

This proposal topic won more than 52%-support at our 2009 ‘annual meeting. Proposals often
obtain higher votes on subsequent submissions. The Council of Institutiona] Investors
‘www.cii.org recommends that management adopt shareholder proposals upon receiving their first
majority vole. This proposal topic also won more than 60% support the following companies in
2009: CVS Caremark (CVS); Sprint Nextel (S); Safewny (SWY), Motorola (MOT) and R. R.
Donnelley (RRD). - -~ : ' : .

The meit of this Sbeé_ial-Shérébﬁnq'r Meeting proposal should also be considered in the context
~of the néed for improvemerit in p.i;rfcompany's 2009 reported corporate governance status:

The Corporate Library www.1 ratelibrary.com, an independent investment research firm,
rated our company “D” with “High Governance Risk,” and “High-Concern” in Executive Pay.
CEO Paul Evanson realized $42 million on the exercise of options and also realized $21 million
on the vesting of stock awards as parl of"an approximately $68 million 2008 paycheck.

Mr. Evanson may eatn 50% of his target incentive at as low as the 25th percentile of 1otal
stockholder return versus Allegheny’s peer companies. This was an incentive that rewarded
underperformance and was not in shareholder interest. Additionally, the equity ownership
guideline for our CEO was 3-times base salary — compared to a recommended 10-times.

Gunnar Sarsten, Eleanor. Baum and Steven Rice had 17 to 23-years director tepure (independence
concern) and also held 5 seats on our most important board committees. Furthermore long-
tenured (independence-challenged) directors Eleanor Baum and Steven Rice made up 50% of our
. key Audit Commitiee. : ' ' :

Our board was the only the significant directorship for four of our directors: Cyrus Freidheim,
Gunnar Sarsten, Steven Rice and Ted Kleisner. This could indicate a significant lack of current
transferable director experience.

We had no shareholder 'right.to, an independent Board Chairman, an advisory vote on executive
pay or shatcholder right to act by written consent. »

The above concerns show there is need for improvement. Please encourage our board to réspond
positively to this proposal: Special Shareowner Meetings — Yes on 3. [Number to be assigned by .
the company} '



Notes:
John Chevedden, “* FISMA & OMB Memorandum M-07-16 *** sponsored this
-proposal. -

The above format is requested for publication without re-editing, re-formatiing or elimination of
text, including beginning and concluding text, unless prior agreement is reached. It is
respectfully requested that the final definitive proxy formatting of this proposal be professionally
proofread before it is published to ensure that the integrity and readability of the original
submitted format is replicated in the proxy materials. Please advise in advance if the company
thinks there is any typographical question.

 Please note that the title of the proposal is ;ﬁut of the proposal. In the interest of claﬁty and to
avoid confusion the title of this and each other ballot item is requested to be consistent throughout
;1!] the proxy materinls, » :

This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15, 2004
including (emphasis added): ’ _ .
Accordingly, going forward, we believe that it would not be appropriate for
companies to exclude supporting statement language and/or an entire proposal in
refiance on rule 14a-8(1)(3) in the following circumstances:
» the company objects to factual assertions because they ate not suppoited:
» the company. objects to factual assertions that, while not materially false or
misleading, may be disputed or countered; '
- the company objects fo factual assertions because those assertions may be
interpreted by shareholders in a manner that is unfavorable to the company, its
. directors, or its officers; and/or ’ ‘ .
» the company objects to statements because they répresent the opinion of the
shareholder proponent or a referenced source, but the statements are not -
identified specifically as such. ’ '
" We believe that it is appropriate under rule 14a-8 for companies to address
these objections in their statements of opposition.

- - See also: Sun Microsystems, Inc. (luly 21, 2005). :
Stock will be held until after the annual meeting and the proposal will be presented at the anqual
meeting. Pleasc acknowledge this proposal promptly by ematlFiSMA & OMB Memorandum M-07-16 ***



EXHIBIT C

DEFICIENCY NOTICE



Dunlap, Daniel M. (Legal Services) )
From: Dunlap, Daniel M. (Legal Services)
Sent: Tuesday, November 03, 2009 4:01 PM
“TOSMA & OMB Memorandum M-07-16 ***

Subject:  Rule 14a-8 Proposal

Importance:  High

Attachments: Chevedden Ltr 11 3 09.pdf
Mr. Chevedden,

Please see the attached.

T

Chevedden Lir
1.3 09.pdf (450..

Damel M Dunlap . .

Senior Attorney.and Assistant Secretary, Allegheny Energy
Greensburg Corporate Center

Phone:  724-838-6188

Fax: 724-830-7736

E-Mail  dduntap@alleghenyenerqy.com

The infoimation contained in this message is being sent by a member of a corporate legal department,
.may be legally privileged and confidential, and is intended orily. for the use of the individual or entity
named !f the reader of the message is not the intended recipient, you are hereby notified that any
dissemination, dislribution, or copying of this message is prohibited. If you have received this message
in ercor, please notify me at 724-838-6188 and delete the message from your system immediately.
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DANIELM DUNLAP ' ' 8OO Cabin Hill Drive

Sentor Attomey and Assislant Secrstary Greensburg. PA 15601 .

' (724) B38-6188 FAX: (724) B30-7736
dduniap@alleghenyenergy.com

November 3, 2009

VIA OVERNIGHT MAIL AND ELECTRONIC MAIL -
Mr. John Chevedden

*** FISMA & OMB Memorandum M-07-16 ***

Dear Mr. Chevedden: -

I am writing on behaif of Allegheny Energy, Inc. (the “Company”), which received
on October 28, 2009 your shareholder proposal {copy enclosed) entitied “Special
‘Shareowner Meelings” (the “Proposal®) for consideration at the Company’s 2010 Annual
Meetling of Stockholders.. . C

The Securities and Exchange Commission’s _(tﬁe_?SEC”) rules -and fegulaﬂons.
including Rule 14a-8, govern the proxy process and shareholder proposals. For your
reference, | am enclosing a copy of Rule 14a-8 with this lette_L

The Proposal contains certain eligibility or procedural deficiéncies and does not
satisfy the requirements of Rule 14a-8. Based on the records of our transfer agent, you
are not a registered holder of shares of ‘Allegheny. Energy, Inc. stock. We expect that
you, like many stockholders, may own' your shares in “street-name” through a record
holder such as a broker or bank. In that case, Rule 14a-8(b) states that “[ijn order to be
eligible to submit a proposal, you must have continuously held-at least $2,000 in market
value, or 1%, of the [Clompany's securities entitied 10 be voted on the [P]roposal at the
meeting for at least one year by the date you submit the ‘proposal. You must continue

to hold those securities through the date of the meeting.”.

To remédy these deficiencies, y'ou must ‘provide sufficient proof of your
ownership of the requisite number of Company shares as of the date you submitted the
Proposal. As explained in Rule 14a-8(b), sufficient proof may be inthe form of:

» a written statement from the “record” hold.ér of your securitles (usually a broker or
bank) verifying that, at the time you submitted your proposal, you continucusly
held the requisite number of Company shares for at least one year; or

» @acopy of afiled Schedule 13D, Schedule 13G, Form 3, Form 4 and/or Form 5,0r
amendments to those documents or updated forms, reflecting your ownership of -
the shares as of or before the date on which the one-year eligibility period begins
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and your written statement that you continuously held the required number of
shares for the one-year period as of the date of the statement.

Drive, Greensburg, PA 15601. Alternately, you may send your response via facsimile to
(724) 830-7736 or via elecironic mall to ddunlag@aﬂeghenxenergx.com. :

- The Company may exclude your praposal if you do not meet the requirements
set forth in the enclosed rules.  However, it oh a timely basis you femedy any
deficiencies, we will review the proposal on its merits and take appropriate action. - As
discussed in the rules, we may still seek to exclude your proposal on substaritive

* grounds, even if you cure any eligibility and procedural defecls. :

: if you have any gquestions with respect to the foregoing, please feel free to
contact me at 724-838-6188.

‘ /Sfﬁcerely, _

- / /
dm Vi
-Baniel M. Didnlap

Enciosures



JOHN CHEVEDDEN
*** FISMA & OMB Memorandum M-07-16 ***

Mr. Paul Evanson

Chainman i
Allegheny Energy, Inc. (AYE)
800 Cabin Hill Drive
Greensburg PA 15601

~* FISMA & OMB Memorandum M-07-16 ***
.. - o e}

Raule 14a-8 Proposal
Dear Mr. Evanson, '

This Rule 14a-8 proposal is respectfully submitted in support of the long-term performance of

. Our compuny. This proposal is submitted for the next annua) shareholder meeting.” Rule 14a-8

at the annual meeting. This submitied formsat, with’ 'lh‘c:'shéiéholdér—éupplied“emphaéis’, is’
intended 10 be used for definitive proxy publication. RN

In the interest of company cost savings and improving thé efficiency of the rule ¥4a-8 pracess
plensc communicate via emailtog5ma & OMB Memorandum M-07-16 *** ’

Your consideration and the consideration of the Board of Diréc;6r$ isfé‘pprccia'ted in support of

the long-term performance of our company, Pleése-&cknqwledgc receipt.of this proposal
promptly by email to olinsted7p (at) earthlink net, . S

Sircerely,

. , el — Dot 28 2,-'.5,;7
ﬂolm Chevedden Date . -

cc: David M. Feinberg

Corparate Secretary

PH: 724-838-6999

FX: 724-838-6864

Danit! Dunlap <ddunlap@alleghenyenergy.com>
Assistant Secretary '

PH: 724-838-6188

FX: 724-830-7736

FX: 724-838-6177



[AYE: Rule 14a-8 Proposal, October 28, 2009}
3 [number 10 be assigned by the company] — pecial Shareowner Meetings
RESOLVED, Sharcowners ask our board 1o take the steps necessary to amend our bylaws and

Special meetings atlow shareowners to vote on important matrers, such as electing new directors,
that can arise between annual meetings, If shareowners cannot call special meetings investor
returns may suffer. Shareowners should have the ability to cal] a special meeting when a matter
merits prompt atteption. This proposal does not impact our board’s current power to call a -
special meeting, :

This proposal topic also won more than 52%-support at our 2009 annual meeting. -Proposals
ofien obtain higher votes on subs quent submissions. The Council of Institutioiial Investors
Www.cij,org recommends that management adopt shareholder proposats upon receiving their
firstimajority vote. This Pproposal topic also won more than:60% support the folowing
companies in 2009: CVS Caremark (CVS), Sprint Nexte} (S), Safeway (SWY), Motorola (MOT)
and R. R. Dounelley ( ). -

The merits of this Special Shareowner Meetings proposal should also be considered in the
_context of the need for improvements in our company’s 2009 reported corporate governance
status; _ ' .
The Corporate Library thecorporatelibrary.com, an independent investment research firm,

. 1ated our company “D” with. “High Governance Risk,” and “High Concem” in Executive Pay.
CEQ Paul Evanson realized $42 million on the exercise of options and also realized $21 million

on the vesting of stock awards as part of an approximately $68 million 2008 paycheck.

} retum versus Allegheny’s peer companies. This was an incentive plan that rewarded
underperformance and is not in shareholder interesr. ‘Additionally, the equity ownership
guideline for our CEQ is three times (3X) base salary - compared 1o & recommended 10X,

Mr. Evanson may éam 50% of his targel incentive at a5 low as the 25th percentile of total
stockholder ret

Gunnar Sarsten, Eleanor Baum and Steven Rice had 17 0 23 years director tenire (independence
concerns) and also held 5 seats on our most imporiant board committees. Furthermore long-
tenwred directors Eleanor Baym and Steven Rice, with independence concents, made up 50% of
our key Audit Committee, _ .

Qur board was the only the significant directorship for four of our dircctors: Cyrus Freidheim,
Gunnar Sarsten, Steven Rice and Ted Kleisner. This could indicate a significant Jack of recent
valuable experience. .



[New paragraph). » :
We had no shareholder right to an independent Board Chairman, an advisory vote on executive
pay or sharcholder right to act by written consent,

- The above concerns show there is need for improvement. Please encourage our board-to respond
- positively to this proposal: Special Shareowner Meetings — Yes on 3. [number to be assigned by
the company) :

- Notes:
John Chevedden, *** FISMA & OMB Memorandum M-07-16 *** sponsored this
proposal. - '

The above format is requested for publication without ve-editing, re-formatting or elimination of
1ext, including beginning and concluding text, unless prior agreement is reached. 1t is o
respectfully requested that the final definitive proxy formatting of this proposal be professionally
proofread before it is published to ensure that the integrity and readability of the original
submitted format is replicated in the proxy materials. Please advise if there s any typographical
question. ‘

‘Please note that the title of the proposal is part of the proposal. In the interest of 'élarity and to
avoid confusion the title of ‘this and each other ballot item is requested to be consistent throughout

~ all the proxy materizls.

This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15, 2004
" including {emphasis added): ' ,
Accordingly; going forward, we believe that it would not be appropriate for
“companies to exclude supporting statement language and/or an entire proposal in
reliance on rule 14a-8(i)(3) in the fallowing circumstances:
* the company objects to factual assertions because they are not supported;
« the-company objects to factual assertions that, while not materially false or
‘misleading, may be-disputed or countered;. . v ‘
* the company objects to factual assertions because those assertions may be
interpreted by shareholders in a manner that is unfavorable to the.company, its
directors, or its officers; and/or : o '
*the company objects to statements because they represent the opinion of the
shareholder proponent or a referenced source, but the statements are not
identified specifically as such. - '
We belleve that it is appropriate under rufe 14a-8 for companies to address
these objections in their statements of opposition. C

See also: Sun Microsystcms, Inc. (July 21, 2005), .
Stock will be beld until after the annual meeting and the proposal will be presented at the annual
meeting. Plesse acknowledge this praposal promptly by emailgpa & OMB Memorandurmn M-07-16 ***
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§240.142-8 Shareholder proposals.

top

This sechon addresses when a company must include a shargholder's proposal’in its proxy statemen)
and idenitfy ihe proposal in iis form of proxy when the company holds an annual or special mesfing of
sharehofders. In summary, in order lo have your sharehotder proposal included on a €omMmpany’s proxy
card, end included along with any supporting stalement in its proxy stalemen, you musl be eligible and
follow certain procedures. Under a fow specific circumstances, the company is permutied (o exclude your
proposal, but only after submitting s reasons to.the Commission, We struclured this seclion in a
question-and-answer format so that il is eesier 1o undersland. The references lo. “you" are to a
shareholder seeking o submit (he proposal. : : .

(8) Question 1: What Is a proposal? A shareholder proposal is your recommendation or requirement that
the company and/or its board of direclors take action, which you intend to presenl at a meeling of lhe
company’s shareholders. Your proposal should stale as clearly as possible lhe course of action that you
believe the company should foltow. If your proposalis placed on the company's proxy card, the company
must also provide in the form of proxy means for shareholders lo specify by boxes a choice between
approval or disapproval, or sbsiention, Usiless otherwise indlcated, the word “proposal” as used In this
seclion refers both (o your proposal, and fo your corresponding statement In support of your proposal {if
any}. : : : : N

'(b) Questionp 2: Wha is eligib,lé' to submil-a proposal, and how do.| dem.'ohstrale to the company that | am .
eligible? (1) In order to ba eligible 1o submit proposal, you must have confinuously heid:et least 52,000 .
-in markel value, or 1%, of the company’s securilies- entilied lo be voted on the proposal at the meeting-

(2} # you-are the regisiered holder of your securifies, which means thal your name appears in the
company's records as s shareholder, the company can verily your eligibiity on its own, although you will
slilt have lo provide the company with 2 wrilten sialement thal you'intend to conlinue 16 hold the
securities through the dals of the meeling of shersholders. However, if ike many shareholders.you are
not a registered hotder, the company likely does nol know that you are a shareholder, or how many
shares you own In this case, at the lime you submil your proposal, you must prove your ellgibility to the
ctompany in one of two ways- L

(i) The first way s lo submil o the company a wrilten sielement from the “record” holder of your
securilies (usually a broker or bank) veriying that, al the time you submilted your proposal, you
contmuously held the securities for at least one year. You must also include your own wrillen statement
thatyou intend to continue 1o hold the securties through the date ol the meeting of shareholders; or

. (ii) The second way 10°prove ownership applies.only i ypu have filed a Schedule 13D (§240.13d-101),
Schedule 13G:(§240.13d—1 02}, Form-3 (§249.103 of this-chapter), Form 4 (§249.104-of this chapter)
endior Farm 5(§243 105 of this-chapter), or amendments fo those documents or updaled forms,
reflecting your ownership of the shares as of or before the-dale on which the. one-year eligibility period
begins. if you have filed one of these documenls with the SEC, you may demonstrale your efigibitity by
submilting 10 the company- C o '

{A} A copy of the schedule and/for .Iorm. and any subsequent an'iendmen!s reporting a change in your
ownership lavel;

‘(B) Yourwriten statement thal you conlinuously held the required number of shares lor the one-year
period as of the date of the statement; and .

. {C)Your wrineﬁ stalement thal you iniend fo continue ownership of the shares {hrough the date of the
* company’s snnual or special meeting. :

{c) Question 3- How many proposals may | submit? Each shareholder may.submit no more than one
proposal to a company for & pariicular sharehalders’ meeling. : . )

{d) Question 4* How long can iy proposal be? The proposal, induding eny accompanying supporting
statemenl, may hol exceed 500 words. C

{e) Question 5: What s the deadline for submitting a proposai? (13 I} you are submitting your proposat
for the company's annual meeting, you can i rmost cases find the deadline in las! year's proxy

hﬂp://ecfr.gpoacccss.gov/cgi/t/lcxtftcxt-idx‘?c=ecfr&sid=47b43cbb88844faad58686 [c0Sc81... | 17272009
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stalement. However, i the company did not hold an annual meeling last year, or has changed the dale
of its meeung for this.year mors than 30 days from last year's meeting, you can usually find the deadiine
in one of the compeny’s querlerly reporis on Form 10-Q {§249.308a of this chapter), or in shareholder
reports of invesiment companies under §270.30d—1 of this chapter of the Invasiment Company Act of
1940, In order (o avold conlroversy, shareholders should submit their proposals by means, including
electronic means, thal permit them fo prove the date of delivery.

{2) The deadiine is calculated in the following. manner.if the proposal is submitted for g regulasdy
scheduled annual meeting. The proposal must be received althe company’s principal executive offices
nol less than 120 calendar days before the daite of the company’s proxy stalement released 1o
shareholders in connection wilh the previous year's annual meefing; However, If the company did not
hold en annual meeting the previous year, or #f the date ol this year's annual meeling has been changed
by more than 30 days from the dale o the previous year's meeling, then the deadiine 1s a reasonable
time before the company begins 1o prinl.and send its proxy materials.

(3} if you are submitting your proposal for a meeling of sha(eholderquthar Ihan a regulerly scheduled
annual meeling, the deadline is ® reasonable iime before the company begins to print and send its proxy
malenals . _ .

(f} Question 6:What if | fail lo foliow.one of the eligibifity or procedural requirements explained In
answers [0 Questions 1 through 4 of Ihis seclion? (1) Thie company may exclude your-proposal, but oply
afier il has nolified you of the probiem, end you have failed edequelely o correct it Within 14 calondar
days, of receving your proposal, the company must nobly you inwrfing of.any procedural or eligibility
deficiencies, as well es of the lime frame for yout.responsa; Your response must be postmarked, or
- transmiltled electronically, no laler lhan 14 days:lroim; ihe date you received the cofnpany's nolification, A
company need not provids you such notice ol a.déficlancy if the deficiency cannot be remedied, such as
if you fail to submil a proposal by the-company's properly-determined deadiing. If the company intends to
" exclude the proposal, it will ister have to make & Submission under §240.14a-8 end provide you with a
oopy under Queslion 10 below, §240 14a-8(). L : : )

sharehoklers, then the company will be permitted 10 exclixe alf of your propossls from lts proxy
matarlals for any meeling held in ihe following two calendar yoars.

{2) If you fait in your promise lo- hold Ifie réquired numbérof securities through Lhs date of the meeling of

(g} Question 7: Who has the burden of persuading the Com_(fhi_ssbnj or its staff that my proposal can be
excluded? Excepl as olherwise noled, lhe burden is on the company to demonstrate that it is entitled lo
exclude a proposal. ' .

(h) Question 8 Must | appear personally. al the shareholders’ meeling to present.the proposel? {1) Elther
YOu, or your representative who s qualified under slate law (o present the proposal on-your behalf, must
altend the meeting to present the proposal. Whiether you attend the meeting yourself o send a ‘qualified
reprasentative lo the meeting in your place,.you should meke: sure that you, or your representative,
follow the proper state law procedures for attending the meéling andrer presenting your proposal,

(2) W the company holds ils shareholder meeling in'wholé or.in prt via elacironic media, and the
company permils you or your representative 1o presenl:your. proposal via such media, then you may
appear through elecironic media rather lhan'lravelir‘i:g:t_o the meeling to-appear in person

- (3) Hyou or your qualiied representative fail to 'ﬁppaiarv'éﬁd;bnesenf ihe -proposal, wilhdui good cause,
the company will be permitied 10 exclude all of yaur.praposals lrom its proxy materials for any meelings
held in the foliowing two calendar years. ) ) : . '

() Question 9: 1 have compliad with the proced_uré_l }equlrerﬁénis. t_J"n whal other bases may a company
rely lo exclude my proposal? (1) Improper under slale law. If the proposal s not a proper subject for
acl:on by shareholders under the laws of the jurisdiction of the company’s organizalion.

Note lo paragraph(i}{1); Depending on the subjecl matter, some proposals are not considered
praper under slate law if they would be binding on the ‘company if approved by shareholders.
In our expenence, most proposals that are cast-as recommendations or requests thal the
hoard of directors take specified action are proper under state' law. Accordingly, we will
assume that a proposal drafted as 3 recommendation or suggestion 1s proper unless the
company demonstrales otherwise. . : o

(2} Violafion of law: If the proposal would, i implemented, cause the company o violale any state,
federal, or foreign law 10 which it is subject, :

http://ecfr.gpoaccess.gov/egi/ttexttext-idxIc=ec{r&sid=47b4 3cbb8 88441 22d586861 ¢05c81
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Note to paragraph(i}{2): We will not apply this basis for exclusion to permi; exclusion of a
proposal on grounds that it would violate foreign law if compliance with the foreign law would
resull in a violation of any slate or federal law.

(3) Viotaion of proxy riles: if the proposal or supporting stalement is conlrary lo any ot ihe
Commission's proxy rules, including §240.148-9, which prohibits materially false or misleading
statements In proxy soliciting materials; E .

{4) Personal gnevance; special interest: If the proposal relates 10 the redrass of a personal claim or
gnevance agains| the company or any other person, or if if 15 designed to resull in a benefit to you, or 1o
-further-a personai interest, which is not shared by the other shareholders al farge; : -

{5) Relevance: if the proposal relales lo operations which account for less than 6 percent of the
company’s lolal assets al the end of its most recent fiscal year, and for Jess than.5 percent of ils net
earnings and gross sales for its most recent fiscal year, and is nol olherwise significanily related lo the
company’s business;

(6) Absence of powerrairthority: If the company would {ack the power or authority lo implement the
proposal; :

(7) Management functions: If the proposal deals with a mailer relating to the company's ordinary
business operalions; i ) o . o )

18} Relates to slection: If the proposat relates to a nominalion or 'ah'elech'oh for membership on the
company's board of directors or analogous governing:bady of a procedure for such nomination or
election; ' . )

(8) Goniflicts with-company's propasai: if the proposat directly conficts with one-of ihe company's own
proposals (o be submitted to shareholders al he same meeting, . :

Note lo paragraph(1)(9); A cémpany's»submissien to the Commission under this section should
specify the points of conflict with the company’s proposal.

(10) Substantially implemented: If the com pany has already substantially implemented the proposal;

{11) Duplication. If 'lhé praposal 'subslanﬁally duplicates another proposal previousty &ubhilted to the
company by another proponent that will be‘included in the company's proxy materials for the same
meefing: . .

(12) Resubm:sstonk*'lf ihe proposz! deals with subslbnbally the same subject malier as another
proposal or proposals Ihal hias or have been previously included in the company’s pIoxy matsrials within

the preceding 5 calendar years, 8 company may exclude it from its proxy malerials for any meeling held

within 3 calendar years of the ast lime it wes induded if the proposal received:

{i) Less than 3% of lhe Vbliﬁ_pfo;ioséd_onpe wilhin the preceding 5 calendar years; -
) 9 , o

(i) Less than 6% of the vote on ils last submission to shareholders if proposed twice previously within
the preceding 5 calendar years; or

(it} Lass than 10% of the vote on ils lasﬁ submission to shareholders if proposed Ihree imes or more
previously within the preceding 5 calendar years; and . .

{1 3) Specific smounl of dividends- If the proposal relates 10 specific amounls of cash or stock dividends.

() Question 10: What procedures must the company follow if il Intends to exclude my proposal? (1) ! the
company intends 1o exclude & proposal from its proxy malerials, it musl flle its reasons with the
Commussion no fater than B0 calendar days before it files ils definilive proxy statement and form of proxy
with the Commission. The company must simultaneously provde you with 3 copy of ils submission. The
Commigsion staff may permit the company lo make ils submission laler than B0 days before the

company files ils definitive proxy slatement and form of proxy, if the company demonstrales good cause
for missing the deadline. '

{2) The company must file six paper copies of the lollowing

http:/fecfr.gpoaccess.gov/cgif/text/text-idx?c=ecfr&sid=4 7b43cbb88844(’gad586‘86lcOScSl w 117272000 -
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{i} The proposal;

{1} An explanation of why the company believes Ihat it may exclude the proposal, which should, if
possible. refer lo the most recent applicable authortly, such as prior Division lellers issued under the
sule; and ’ ‘ ‘

{ii) A supporting opinlon of counsel when such reasons are based-on matters of state of forsign law

{k) Question 11: May } submit my own statement lo the Commission respondrng fo the company's
arguments?

Yes, yob may submit a response, bul i is not required You should try to submil any response ta us, with
a copy fo the company, as soon es passible after the company makes its submission. This way, the
Commission staff will bave fime lo consider fully your submission before It Issues Its response. You
should submit six paper copies of your response. -

() Question 12: If the company includes my shareholder proposal In ils proxy malerials, what information
aboul me must it include along with the proposal ilsel(? o

{1) The company's proxy statement mus! include your name and sddress, as well as the number of the
company’s voling securities thal you hold However, instead of providing that information, the company
may inslead include a stalemenl that it will provide the mlormation-lo shareholders promplly upon
recelving an oral or wrilten request.

(2) The company is nol responsible for the contents of your proposal or supporting stalement.

{m) Question 13: What can | do If the éompany includes i ils proxy stalemsnt reasons why it believes
shareholders should nol vole in favor of my proposal. end { disagree with some of its slatements?

o)) The company may elect lo include in its proxy stalement reasons why 4 believes shareholders
should vote against your proposal. The company is sllowed lo make arguments reflecting fis own point
of view, jusl es you may express your own peint of view in your proposal's supporting stalement.

- (2) However, il you believe thal the company's opposition 1o your proposal conlains matenally faise or
misleading stalements {hat may violale our anli-fraud rule, §240.14a-9, you should promplly send 1o the
“Commisston slaff and the company a leller explaining the reasons for your view, along with a copy of the
company's stalemesnts opposing your pioposal. To the extent possible, your leller should mclude specific
factual information demonstrating the inaccuracy of the company's clalms. Time permitting, you may
wish 10 try 1o work out your differences with the company by yourself before contacting the Commission
slafi. : :

{3) We require the company io send you a copy ofils sialements opposing your-proposal before it sends

ils proxy malerials, so ihal you may bring 1o our attention any malerially false or wisieading stalements, -
under the following limeframes: - .

@) i our no-action response requires that you make revislons loyour proposal or supporting stalement
as 3 condllion to requiring the company lo include i in #ts proxy malerials, then the company: musl '
provide you with a copy of its opposilion stalements no Iater ihan § calendar days after the company
receives a copy of your revised proposal; or C ’

(k) in alt other cases. the comaany must provide you with 8 copy of ils opposillon slatements no Jaler
than 30 calendar days belore ils files definitive copies of iis proxy statement and form of proxy under
§240 1406

{63 FR 29119, May 28, 1898, 63 FR 50622, 50623, Sepl. 22, 1998, as amended at 72 FR 4168, Jan 29,
‘2007, 72 FR 70458, Dec. 11, 2007; 73 FR 977, Jan. 4, 2008) ‘

lmp://ecfr.gpoucccss.guv/cgi/lltexl!texl~idx?c*-ecf'f&sid*'*47b430bb88844faad58686 1c05¢8B1.
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EXHIBIT D

. PROPONENT’S NOVEMBER 9, 2009 RESPONSE TO THE
DEFICIENCY NOTICE; AND
- UPS OVERNIGHT MAIL TRACKING INFORMATION

CONFIRMING NOVEMBER 4, 2009 DELIVERY OF THE
DEFICIENCY NOTICE.



Rule 14a-8 Broker Letter(A YE) Page 1 of |

Dunlap, Daniel M. (Legal Services)

From: *** FISMA & OMB Memorandum M-07-16 ***
Sent: Monday, November 09, 2008 2:33 PM
To: Dunlap, Daniel M. {Legal Services)
Subject: Rule 14a-8 Broker Letter-(AYE)

Attachments: CCE00008. pdf

Mr. Dunlap,

Please see the attached broker letier. Please advise on Tuesday whether there are any rule
142-8 open-items now.

Sincerely,

John Chevedden

12/3/2009-
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National Finsndal Services, u.c ’ : % F i de’ i .ly

AL RS T I FJ
Operstions and Services Group
500 Salem Street 0525, Smithfield, Rt 02917

November 9, 2009

John R. Chevedden , '
Via Facsimgibma:s. OMB Memorandum M-07-16 ***

To Whom It May Concern:

This letter is provided at the request of Mr. .Johnii{.'.Chc\-eddext, a customer of Fidelity
Investments regarding his ownership of Allegheny Energy, Inc. (AYE), General
Dynamics Corporation (GD) and the Boeing Company (BA).

. Please accept this letter as confirmation thé;.aécording 10 our records Mr. Chevedden has
continuously held 100.000 shares ofthc-sccuriu'_e_s listed above since Januery I, 2008.

I hope you find this information helpful. If you bave any questions regarding this issue,
please feel frec to contact me by calling.SOO-_B.QO-.G 890 between the hours of 9:00 a.m,
and 5:30 p.m. Eastern Time (Monday through Friday). Press | when asked if this callisa

response {o a letter.or phone call; Ppress *2 16 reach an individual, then enter my 5 digit
extension 27937 when prompted.” :

Sincerely,

George Stasinopoulos
Client Services Specialist

Our File: W394211-09NOV09

Fosuit'FaxNate 7671 [R5 o 1hghs>

,Topdn.'i‘ U&ﬁ]t\p " ,'mejbh" ICL\ t'V(;! lL\
AR "> :

Co.Dept. -

il ™29l 77 72
- 3V 238 [

Claaring, custody of uther broxerags servicse m be prov'nded by Natonal Fnanciol »
Services 11C oe Ficdehty Brokerage Semices Llc,zeml'{m NYSE, S1PC .



UPS: Tracking Information . S : e ""*‘};'é gel&f”l Lafeno
Tracking Summary

Trécking Numbers :
. Tracking Number: 1Z 183 805 01 9260 247 4

Type: Package
Stalus: Delivered
Delivered On: 11/04/2009
9:46 AM.
Dellvered To: REDONDO BEACH, CA, US
Service: NEXT DAY AIR

Tracking results provided by UPS: 12/03/2009 10:17 AM. ET

NOTICE: UPS authorizes you to use UPS tracking systems solely to track shipments
-+ tendered by or for you to UPS for delivery and for no other purpose. Any other use of UPS
..~ . tracking systems and information is strictly prohibited. .

iiClose Window

Cényngm € 1894-2009 United Parcel Senvice of America. Inc All rights reserved.

hups:IIWWW.caanusship.ups.com/campus_txacklpﬁntSmnmary?loc=cn_US&page=summary&summaryCo... 12/3/2009
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k Allegheny Energy
DANIEL M. DUNLAP . 800 Cabin Hill Drive
Senior Attomey snd Assistant Secrefary Greensburg, PA 15601

(724) 833-6188 FAX: (724) 830-7736
ddunlap@alleghenyenergy,com

November 3, 2009

VIA OVERNIGHT MAIL AND ELECTRONIC MAIL
Mr. John Chevedden '

*** FISMA & OMB Memorandum M-07-16 ***

Dear Mr. CHeVedde_n: :

o 1.am writing on behalf of Allegheny Energy, Inc. (the “Company"), which received

“on -October .28, 2009 your shareholder proposal (copy -enclosed) entitled “Special
Shareowner Meetings” (the "Proposal”) for consideration at the Company's 2010 Annual
‘Meeting of Stockholders. ‘ .

The Securities and Exchange Commission's {the "SEC”) rules and regulations, v
including Rule 14a-8, govern the proxy process-and sshareholder proposals. For your
reference, 1. am enclosing a copy of Rule 14a-8 with this lelter.

The Proposal contains certain eligibility or procedural deficiencies and does not
. satisfy'the requirements of Rule 14a-8. Based on the records of our transfer agent, you
are nol a registered holder of shares of Allegheny Energy, Inc. stock. We expect that
you, like many stockholders, may own your shares in “street name” through a record
holder such as a braker or bank. In that case, Rule 14a-8(b) states that “Tijn order to be
sligible:to. submit a proposal, you must have continuously heid at least $2,000 in market
value, or 1%, of the [Clompany's securities entifled o be voted on the [PJroposai at the
.- mesting for at least one year by the date you submit the proposal. You must continue
‘to hold those securities through the date of the meeting.” -

To remedy these deficiencies, yo‘d must, broVide sufficient proof of your
ownership of the requisite number-of Company shares as of the date you submitted the
- Proposal. As explained in Rule 14a-8(b), sufficient proof may be in the form of:

+ awritten statement from the “record" holder of your securities (usually a broker or
- bank) verifying that, at the time you submitted your proposal, you continuously
held the requisite number of Company shares for atfeast one year; or

» a copy of afiled Schedule 13D, Schedule 13G, Form 3, Form 4 and/or Form 5, or
amendments to those documenits or updated forms, reflecting your ownership of
the shares as of or before the date on which the one-year eligibility period begins



' A Allegheny Energy

and your written statement that you continuously held the required number of
shares for the one-year period as of the date of the statement. ,

The SEC's rules require that any response to this lelter be postmarked or
transmitted electronically no later than.14 calendar days from the date you receive this

- letler.  Please address any.response to me at Allegheny Energy, Inc., 800 Cabin Hill
Drive, Greensburg, PA 15601. Alternately, you may send your response via facsimile to

(724) 830-7736 or via electronic mail to ddunlgg@aileghenyenerg y.com.

The Company may exclude your propesal if you do not meet the requirements
sel forth in the enclosed rules. However, if on a timely basis you remedy any
deficiencies, we will review the proposal on its merits and take appropriate action. As

- discussed in the rules, we may still seek to exclude your proposal -on. substantive

grounds, even if you cure any eligibility and procedural defects.

. If you have »lany quéstions with fesp’ect to the foregoing, please feel free lo
contact me at 724-838-6188. .

/S"incér’ely,‘ :

- { M. Dinlap

Enclosures



JOHN CHEVEDDEN )
** FISMA & OMB Memorandum M-07-16 *** *** FISMA & OMB Memorandum M-07-16 **

Mr. Paul Evanson
Cheirman
Allegheny Energy, Inc. (AYE)
800 Cabin Hill Drive
" Greensburg PA 15601

Rule 14a-8 Proposal

* Dear Mr. Evanson,

~ Your consideration and the consideration of the Board of Directors is appreciated in support of
the long-term performaace of our company. Pleses 3cknowledge receipt of this proposal
‘prompily by email isp 5, OMB Memorandum M-07-16 + =

Six_icerél}';,

f 2 | 0,7‘;;.«.&@ 2004

John Chéveﬁdéh , o Date

ce: David M, Feinberg

Corporate Secrelary

PH: 724-838-6999

FX- 724-838-6864

Daniel Dunfap <ddunlap@aileghenyenergy.com>
Assistant Secretary '
PH: 724-838-6188

FX: 724-330-7736

FX: 724-838-6177



- Special meetings allow shareowners to vole-on important matters, such as electing new directors,
that can arise between apnual meetings. If shareowners cannot cal) special meetings invesior
returns may suffer. Shareowners should have the ability to call a special meeting when a matter
merits prompt attention. This proposal does not impact our board’s current powertocalla
special meeting, '

This proposal topic also won more than 52%-support at our 2009 annuai meeting. Proposals
_ often obtain higher votes on subsequent submissions. The Council of Institutional Investors
Www.cji.org recommends that management adopt sharcholder proposals upon receiving their

“companices in 2009:. CVS Caremark (CVS), Sprint Nextel (S), Safeway (SWY), Motorola (MOT)
and R. R. Donnelley (RRD). . : ‘

The merits of this Specia!'Shareowner_Mecﬁngs proposal should also be considered in the
context of the need for improvements in our company’s 2009 reported corporate govemance
status: : '

The Corporate Library www.thecorporatelibrary.com, an independent investment research firm,
rated our company “D” with “High Govemnance Risk,” and “High Concern™ in Executive Pay.
CEO Paul Evanson realized $42. million on the exercise of options and also realized $21 million
on the vesting of stock awards as part of an approximately $68 million 2008 paycheck.

Mr,.Evanson-may earn 50% of his target incentive ar as Jow as the 25th percentile of tota]
stockholder retumn versus Allegheny’s peer companies. This was ag incentive plan that rewarded
" underperformance and is not jn sharcholder interest. Additionally, the equity ownership
guideline for our CEQ is three times {3X) base salary — compared to a recommended 10X_

. -Gunnar Seysten, Eleanor Baum end Steven Rice had 17 10 23 years director tenure (independence
concems) and also held S seats on our most important board committees. Furthermore fong-
tenured directors Eleanor Baum anid Steven Rice, with independence concents, made up 50% of
our key Audit Cormnmittee. .

Qur board was the only the significant directorship for four of our directors: Cyrus Freidbeim,
"Gunnar Sarsten, Steven Rice and Ted Kleisner. This could indicate a significant Jack of recent
valuable experience. .



{New paragraph]
We had no shareholder right to an independent Board Chairman, an advisory vote on executive
pay or shareholder right 10 act by written consent.

The above concerns show there is peed for improvement. Please encourage our board to respond
positively to this proposal: Special Shareowner Mezetings — Yes on 3. fnumber to be assigned by
the company]) )

Notes; .
John.Chevedden, *** FISMA & OMB Memorandum M-07-16 *** sponsored this
proposal.

The above format is requested for publication without re-editing, re-formatting or elimination of
text, including beginning and concluding text, unless prior agreement is reached. 1y js
-Tespectiully requested that the final definitive proxy formatting of this proposal be professionally
proofrcad before it is published to ensure that the integrity and readability of the original
submitted format is replicated in the proxy materials. Please advise ifthere is any typographical
question. :

Please note that the title of the proposal’is part of the proposal. In the interest of clarity and to
avoid confusion the title of this and each other ballot item is requested fo be consistent throughout
alf the proxy materials. :

This proposal is believed to conform with Staff Legal Bulletin No. 148 (CF), September 15, 2004
including (emphasis. added): - ' : - . .
Accordingly, going forward, we believe that it would niol be appropriate for

companies to exclude supporting statement language andfor an entire proposal in_
reliance on rule 14a-8(j)(3) in the tollowing_circqmstances:

misleading, may -be disputed or countered; ‘ '
* the company objects to factual assertions becauss those assertions may be
interpreted by shareholders in a manner thatis unfavorable to the company, its

directors, or jts officers: and/or

identified specifically as such, } : _
We believe that it is appropriate under rufe 14a-8 for companies to address
these objecﬁqns in their staternents of opposition:

See also: Sun Microsystems, Inc. (Judy 21, 2005). .
Stack will be held until after the annusl meeting apd the proposal will be presented at 1ha Aannng)

meeting. Please acknowledge this praposal promptly by em;thM A & OMB Memorandurm M-07-16 **
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§ 240.143-8 Shareholder proposals.

[l

This section addresses when e compeny must Include a shereholder's proposal in s proxy stalement
and identify lhe proposa! in ils form of proxy when the company holds an annual or special meeting of

card, and included along with any supporting slatement In its proxy statement, you must be elfigibls and
{olfow certain procedures Under a few speeific circumstances, the company is permitted 10 exclude your
proposal, but only afier submitting fis reasons to the Commission. We struclured this section ina
question-and-answer lormal so that it i easier 1o undessland. The references to*you” are to a

" shareholder seeking {o submg the proposal

(a) Question 1: Whal is a proposai? A shareholder proposal is your recommendstion or requirement that
the company end/or its board of directors {ake action, which you intend 1o present at a meeling of the
company's shareholders. Your proposal should stale as clearly as possible the course of action that you

approval or disapproval, or abstention, Unless otherwise indicated, lhe word “proposal” as used in this
seclion refers both lo your proposal, and to your corresponding statement in support of your proposal (if
any). .

shares you own I this case. ai the time you submil your proposal. you must prove your eligiblfily to the
.company in one.of two ways- : : .o :

() The first way is 1o submit to the company a wrillen slatement from-the “record” holder of your
securities (usually a:broker or bank} verilying that, al-the time you submilted your proposal, you

- continuously held the securities for al least one year. You must also include your own wrilten statement
Ihat you intend to continue 1o hold the securities through the date of the meeling.of shareholders; or

(ii) The second way to prove ownership applies only if you have filed a Schedule 13D.(§240,13d--101),
Schedule 136G (§240.13d-102), Form 3'{§249.103 of Ihiis chapter). Form 4 (§248.104 of this chapler)
" andlor Form. 5.(§249 105 of this chapter), or amendmenis 1o those documeénts or updated forms, .
reflecting your-ownership of the. shares as of or belore Ihe date on which the one-year eligibllily ‘period
begins. if you have filed one of these documents with the SEC, you may demonalrate your eligibility by
submitting 1o the company e

. {A) A copy of the schedule and/or form, and Bny subsequen! amendments reponing a change in your
- ownership level, . ) . .

{B) Your writlen stalement thal you conlinuously held the required number. of shéres for the pne-year
period as of the date of the statement; and .

‘(C'!) Your written statement ihal you intend o continue ownership of the shares through the dale of the
company’s annual or.special meeting.

(€} Question 3° How rhany pmpqsalé may | submit? Each shareho!der_may submit no more than one -
proposalto a company lor a padicular shareholders’ meeling. .

. {d) Question 4 How long can my proposel be? The proposal, including any accompanying supporing
statement, may not excesd 500 words. )

(e} Question 5: Whal 1s the deadline for submitiing B proposai? (1) If you are submilting your proposal
for the company’s annual meeling, you can tn mos! cases find the deadline in last year's proxy :

htlp:{/ecfr.gpoaccess.gov/cgi/t/lextftext-idx?c=ecfr&sid=47b43cbbS8844faad58686 1c05¢81...
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stalement However, if the company did nol hold an annual meeling last year, or has chenyed the date
of its meeling for this year more than. 30 days from last year's meeting, you can usually find the deadline
in one of the company’s querierly reponts on Form 10-Q (§249.308a of this chapter), of 1n shareholder
reporis of investment companies under §270.30d-1 of this chapler of the tnvestmen( Company Act of
1940. In order lo avoid conlroversy, shareholders should submit their proposals by means, including
electronic means, that permit them fo prove the date of delivery.

(2) The deadline is calculated in the following manner if ihe proposal is submitied for 8 regularly
.scheduled spnual meeting. The proposal mbst be received at the company's principal execulive offices
not less than 120 calendar days before Ihe dats of the company's proxy stalement released o
shareholders in connectlon with the previous year's aniat meeting. However, if the company did not.
‘hold ap annual meeting the previous year, ot If the dale of this year's annuat meeting has been changed
by more than 30 days from Lhe date of the previous year's meeling, thén the deadline 1s a reasonable
lime before ihe company begins 1o print and send its proxy materials.

{3) #f you are submitting your proposal for é meeting of shareholders other than-a regularly scheduted
-annual meeting, the deadline Is 8 reasonable lime before the company begins o print and send its proxy
malenals. .

.- {f) Question 6= What if 1 fai} o follow one of the eligibillty or procedural.requirements explained In

answers 1o Questions 1 through 4 of this section? (1) The compény may exclude your proposal, but only
alter il has nolified you of the problem, and-you have falled adequalely to correct it Within 14 calendar
days bf recening your irpposal, the company mus{ nobly you In wnting of any procedural or eligibility
deficiencies, as well es.af the lime frame for your response. Your response must be postmarked, or
Wransmilted electronfcally, no ater than 14 days from:the dale you réceived the company's notification. A
company need not provide-you such notice of a deficlency il the deficiency cannot be remedied, such as
it you fail to submil a proposal by the company's properly delermined deadliine. i the company intends to
exclude the proposal, it will later have to make a submission under §240.14a—8 and provide you with a
copy wrider Question 10 below, §240 14a-8(). _ -

() Hyoufail in your promise fo hold the required number of securilies through the date of the maeling of
shareholders. then the company will be permitted lo exclude all of your proposals from ils proxy
materials for any meeting held in the foliowing two calendar years. -

{g) Question 7: Who has the burden of persuading-the Commission or fts slaff that my proposal can be '
excluded? Except as otherwise noled, the burden is on the company to demonstrate that il is entilled 1o
exclude 3 pfoposal. :

{hy Question 8: Must 1 appear personally at the shareholders’ meeting to.present the propossi? (1) Either
you, or your representative who is qualified under state taw o present {he proposa! on your behalf, must
allend 16 meeting to preseni the proposal, Whether you altend the meeling yourself or send a qualified
representalive lo the meellng in your place, you should maké sure that'you, or your representative,
follow the.proper slale Jaw procedurss for attending the meeling and/or presentiing your proposal

(2) Mhe company holds its shareholder meeling in whote or in part Via elecironic media, and the.
" company-pennils you o your representative to present your propbsal-via such media, then you may
appear ifrough eleclronic media rather ihan traveling to the me_ellng‘to-ap;')_earin person ’

{3) If you or.your qualied sepresentative faif to appear- and present the proposal, without good cause,
Ihe company will be permified to exclude all of your proposals from its proxy matesials for any meetings
held in the lollowing two calendar years. ' )

() Question 5: 1 | heve complied with the procedural requirements, on what other bases may 3 company
rety 1o exclude my proposal? (1) Improper under stats law, if the proposal is not a proper subject for '
achon by shareholders under the laws of Ihe junisdiction of the company’s organization,

Note lo paragraphii)(1). Depending on the subjecl malter, some proposals are not considered
proper under state law if they would be binding on the company if approved by shareholders.
In our experience, most proposals that are casl as recommendations or requests thal the
board of directors take specified action are proper under state law. Accordingly, we wifl
assume thal a proposal drafted as a recommendation or suggestion is proper unless the
company demonstrates otherwise. ‘

-(2) Violation of faw: I the proposal would, i implemented, cause the company to violals any state,
federal. or foreign law 1o which il is subject,

htip:/fecfr.gpoaccess. govlcgi/lltcxt/text-idx‘?c=ec(‘r&$id=47b43cbb88844Paad586861 ¢05¢81...
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" Note lo paragraph(i)(2): We will not apply this basis for exclusion to permit exclusion of a
proposal on grounds that it would violate foreign law if compliance with the foreign faw would
result in a violation of any slate or federal law. .

(3} Violation of proiy rules: if the proposal or supporiing statement is conlrary 1o any of the
Commission’s proxy rufes, ncluding §240.148-9, which prohibits materially false o misleading
statemnents in proxy soficiting materials; ‘

{4) Personal gnevance; special infarest: If the proposal relales o the redress of a personal claim or
‘gnevance against the company or any other person, or i it 1$ designed 1o resull In a benefif to you, or o
{uriher e personal interest, which is nol shared by the other shareholders at large; .

(5) Relevance: If the proposal relates to operalions which account for less than & percent of the
company’s lotal assels at the end of its most recenl fiscal year, and for Jess than 5 percent of ils net
earnings and gross sales for ils most recenl fiscal year, and is not otherwise significantly related o the
company's business;

{6) Absence of power/authority: If the company would lack the power or authority 1o implement the
proposal; . ‘ .

" {7) Manegemenl functions. If the proposal deals with a matier relating to the company’s ordinary
business operations, ) S . .

(8) Relates to slection: If the proposal relates to a no:ﬁination or an election for members‘ﬁfp on the
company'’s board of direciors or analogous governing body or a procedure for such ‘nominalion or:
slection; - ’ o

(9) Confricts with compariy’'s proposal: if the proposal direclly conflicts with one of the company's own
proposals 1o be submilled 1o shereholders al the same meeling,

Nots to paragraphu)(9): A company's submission to the Commission under this sec_l_idn should

specify the points of conflict with the company's proposal,
{10) Substantisily implemented: If the com peny has already substantially implemented the proposal;

(11) Dupiicalion. ¥ the proposal subslantially duplicates anoiher proposal previously submiited 1o the
company by another proponent that will be included if the company's proxy maleriels for lhe same
meeling: : o

(12) Resubmissions- i the proposal deals wilh substantially the same subject matter as another
proposal or praposals that has or have been praviously included in the tompany's proxy materlals within.
the preceding 5 calendar years, a company may exclude it from ils proxy matenals for any mesling held
within 3 calendar years of the 1ast ime it wes included il the proposal received: o

{i) Less than 3% of the vole if proposed once within the preceding 5 calendar years;

i) Less ihan 6% of the vote on ils last submission to shareholders if proposed twice previousily within
the preceding 5 calendar years; or :

(iii} Less than 10% of the vote ori its lasl submisslon 1o shareholders if proposed Ihree times or more
previously within the preceding 5 calendar years, and ’ :

(13) Specific amount of dividends- If the proposal relates to specific amounts of cash of stock dividends.

() Question 10: What procedures must the company folow if It inlends to excluds my.proposal? (1) I the
compafy intends (o exclude 2 proposal tfromils proxy malerals, it must file its reasons with the
Commussion no taler than 80 calendar days before it files its delinilive proxy:statement and form of proxy
with the Commission. The company must simuitaneously provide you with a copy of its submission. The
Commussion staif may penmit the company o make its submission laler than 80 days before the
comgpany files ils definilive proxy siatement and form of proxy, i the company demonsirales good cause
for missing the deadline. ’ :

{2) The company musl file six paper copies of the following.

http://ectr.gpoaccess.goviegil/textiext-idx7e=ecfr&sid=4 7b43cbb88844(2ad586861c05¢81... 1 1/2/2009
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(0] Th_e proposal;

(i) An explanation of why the Company believes that it may excludé the proposal, which shdu!d, if
possible, refer lo the most recent applicavle authordy, such as prior Divislon leflers issued under the
fulg; and .

{ii) A supporting opinlon of counsel when such reasons are based on matters of stale or foreign law

{k) Question 11- May J submit my own statement (o lhe Commisslon fesponding to the company'’s
argumenis?

Yes, you may submit a fesponse, but it is nol requited. You should Iry to submil any response lo us, with

a copy 1o the company, as soon as possible after the company makes its submission. This way, lhe

(1) Question 12 if the company includes my shareholder proposal in ils proxy materials, whal information
" -about me must it include along with the proposal itself? . :

{1) The company's proxy slatement mus| include your name and address, as well as the number of the
* company's-voling securities thalyou hold However, instead of providing that information, the company
may instead include a stalement thal it will provide the informalion Io shareholders promptly upon .
recelving an.oral or wrilten raquest.

{2) The company is not responsible for the contents of your proposal or supporting stalement.

m Qdesilbr) 13: Whal can | do if the company Inciudes i its proxy slatement reasons why il believes
shareholders should nol vote in fevor of my proposal, and | disagree with some of ils slatemenls?

(1) The company may eled o include in its proxy sfalement reasons why it bgliéves shareholders )
should vote against your proposal. The company is aflowed 10 make arguments reflecting ils own point
of view, just as you fnay express your own poinl of view in your proposal’s supporting stalement

(2) However, if you. believe thal the company's opposition lo your proposal contains malenally false or
misieading slatements-that may violate ow anti-fraud rule, §240.14a-9, you should promptly send 1o the
- .Commiission staff and the company a leller explaining Ihe reasone tor your view, along with a capy of the
‘company's-statements opposing your proposal, To lhe exient possible, your ielter should include specific
factual informalion demonsiraling the inaccuracy of the company’s claims. Time permitting, you may
wish 1o Iry {o work au) your differences with the company by yourself before conlacting the Commission
staff, . ’

(3) We require the combany lo send you & copy ofits stalements Opposing your groposal before it senids
‘its proxy malerials; so that you may bring lo our atienlion any malerially false or misleading statements,
under the following lime{(amas: ’ .

(k) In all other cases, lhe company mus! provide you with a copy of ils oppasillon stalements no Ialer
than 30 calendar days before ils fites definitive copies of ils pioxy statement and form of proxy under
§240 14a-6 :

[63 FR 29119, May 26, 1998, 63_ FR 50622, 50623, Sepl. 22, 1998, as amerided &1 72 FR 4168, Jan 29,
2007; 72 FR 70458, Dec. 11, 2007; 73 FR 977, Jan. 4, 2008} v
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EXHIBIT D

* UPS OVERNIGUT MAIL TRACKING INFORMATION
CONFIRMING NOVEMBLR 4, 2009 DELIVERY OF THE
DEFICIENCY NOTICE.



