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UNITED STATES

SECURITIES AND EXCHANGE COMMISSION

WASHINGTON D.C 20549-4561

DIVISION OF

CORPORATION FINANCE

November 12 2009

09012740 _________________________
NOV Section________________________

Philip Bevan

Elias Matz Tieman HerrkkLL.P
IuIe

________________________

12th Floor
__Public

734 15th Street N.W AvailabilityJi 12.- aopg

Washington DC 20005

Re Prudential Bancorp Inc of Pennsylvania

Incoming letter dated September 28 2009

Dear Mr Bevan

This is in response to your letter dated September 28 2009 concerning the

shareholder proposal submitted to Prudential Bancorp by Herman and Sandra

Jacobowitz Our response is attached to the enclosed photocopy of your correspondence

By doing this we avoid having to recite or summarize the facts set forth in the

correspondence Copies of all of the correspondence also will be provided to the

proponents

In connection with this matter your attention is directed to the enclosure which

sets forth brief discussion of the Divisions informal procedures regarding shareholder

proposals

Sincerely

Heather Maples

Senior Special Counsel

Enclosures

cc Herman and Sandra Jacobowitz

FSMA 0MB Memorandum M-O716



November 12 2009

Response of the Office of Chief Counsel

Division of Corporation Finance

Re Prudential Bancorp Inc of Pennsylvania

Incoming letter dated September 28 2009

The proposal directs that no bonus be awarded to any employee of Prudential

Bancorp in any quarter in which Prudential Bancorp loses money

There appears to be some basis for your view that Prudential Bancorp may

exclude the proposal under rule 14a-8i7 as relating to Prudential Bancorps ordinary

business operations i.e general compensation matters In this regard we note that the

proposal seeks to limit the compensation that might be paid to any employee of the

bank Accordingly we will not recommend enforcement action to the Commission if

Prudential Bancorp omits the pmposatfromitsproxy materialsJitrelianceon

rule 14a-8i7 In reaching this position we have not found it necessary to address the

alternative bases for omission upon which Prudential Bancorp relies

Sincerely

Charles Kwon

Special Counsel



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to

matters arising under Rule 14a-8 CFR 240.14a-8 as with other matters under the proxy

rules is to aid those who must comply with the rule by offering informal advice and suggestions

and to determine initially whether or not it may be appropriate in
particular matter to

recommend enforcement action to the Commission In connection with shareholder proposal

under Rule 14a-8 the Divisions staff considers the information furnished to it by the Company

in support of its intention to exclude the proposals from the Companys proxy materials as well

as any information furnished by the proponent or the proponents representative

Although Rule 14a-8k does not require any communications from shareholders to the

Commissions staff the staff will always consider information concerning alleged violations of

the statutes administered by the Commission including argument as to whether or not activities

proposed to be taken would be violative of the statute or rule involved The receipt by the staff

of such information however should not be construed as changing the staffs informal

procedures and proxy review into formal or adversary procedure

It is important to note that the staffs and Commissions no-action responses to

Rule 4a-8j submissions reflect only informal views The determinations reached in these no-

action letters do not and cannot adjudicate the merits of companys position with respect to the

proposal Only court such as U.S District Court can decide whether company is obligated

to include shareholder proposals in its proxy materials Accordingly discretionary

determination not to recommend or take Commission enforcement action does not preclude

proponent or any shareholder of company from pursuing any rights he or she may have against

the company in court should the management omit the proposal from the companys proxy

material
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ELIAS MATZ TIERNAN HERRICK L.L.P
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WASHINGTON D.C 20005
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September 28 2009

_5 __j

Via Hand Delivery

U.S Securities and Exchange Commission

Division of Corporation Finance

Office of Chief Counsel

100 Street N.E

Washington DC 20549

Re Prudential Bancorp Inc of Pennsylvania

Shareholder Proposal under Rule 14a-8

Ladies and Gentlemen

On behalf of Prudential Bancorp Inc of Pennsylvania Pennsylvania corporation the

Company and pursuant to Rule 14a-8j under the Securities Exchange Act of 1934 as

amended the Exchange Act we hereby request confirmation that the staff the Staff of the

Securities and Exchange Commission the Commission will not recommend enforcement

action if the Company omits the proposal submitted by Herman and Sandra Jacobowitz the

Proponents from its proxy materials for its annual meeting of shareholders to be held in

February 2010 the 2010 Proxy Materials The Company currently anticipates mailing its

definitive proxy materials to shareholders for the Annual Meeting on or about January 2010

Pursuant to Rule 4a-8j we have enclosed six copies of this letter including the proposals and

the Companys correspondence with the Proponents

The Proposal

By letter received by the Company on February 11 2009 the Proponents requested that

the following proposal the Proposal be included in the 2010 Proxy Materials

Be it resolved that no bonus be awarded to any employee of the bank in any quarter in

which the bank loses money

copy of the Proposal and related correspondence is included as Exhibit to this letter



U.S Securities and Exchange Commission

September 28 2009

Page

II Bases for Exclusion

We believe that the Proposal may be properly excluded from the 2010 Proxy Materials

pursuant to

Rule 14a-8i7 because the Proposal pertains to the Companys ordinary

business operations and

Rule 4a-8i2 because implementation of the Proposal would cause the

Company to violate state law

ANALYSIS

HI The Proposal May Be Excluded Under Rule 14a-8i7 Because It Deals with

Matters Related to the Companys Ordinary Business Operations Employee
Compensation

The Proposal is properly excludable pursuant to Rule 14a-8i7 because the Proposal

pertains to matters of the Companys ordinary business operations namely general compensation

matters Rule 14a-8i7 permits company to omit from its proxy materials shareholder

proposal that relates to the companys ordinary business operations According to the

Commissions Release accompanying the 1998 amendments to Rule 14a-8 the underlying policy

of the ordinary business exclusion is to confine the resolution of ordinary business problems to

management and the board of directors since it is impracticable for shareholders to decide how

to solve such problems at an annual shareholders meeting Exchange Act Release No 40018

May 21 1998 the 1998 Release In the 1998 Release the Commission described the two

central considerations for the ordinary business exclusion The first was that certain tasks were

so fundamental to managements ability to run company on day-to-day basis that they could

not be subject to direct shareholder oversight The second consideration related to the degree to

which the proposal seeks to micro-manage the company by probing too deeply into matters of

complex nature upon which shareholders as group would not be in position to make an

informed judgment Pursuant to this administrative history the Staff has permitted the

exclusion of shareholder proposals under Rule 4a-8i7 if they concern general employee

compensation issues Staff Legal Bulletin No 14A July 12 2002 SLB 14A In SLB 14A
the Staff stated 1992 we have applied bright-line analysis to proposals concerning

equity or cash compensation... We agree with the view of companies that they may exclude

proposals that relate to general employee compensation matters in reliance on Rule 4a-8i7

The Proposal asks that no bonus be awarded to any employee of the bank This

Proposal by its terms is not limited to senior executives The Staff consistently has concurred

in the exclusion of proposals that seek to regulate compensation practices with respect to the

general workforce because they encroach upon the Companys ordinary business operations

See e.g 3M Company March 2008 permitting the exclusion under Rule 14a-8i7 of

proposal regarding the variable compensation of high-level 3M Company employees Alliant

L\1 698\LTO9-sec-i23.doc



U.S Securities and Exchange Commission

September 28 2009
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Energy Corporation February 2004 exclusion of proposal determining the compensation

of the president all levels of vice presidents the CEO CFO and all levels of top

management based on specified formula permitted Ascential Software Corp April 2003
ermitting the exclusion of proposal addressing compensation policies and practices beyond
senior executive compensation Lucent Technologies November 2001 exclusion of

proposal restricting compensation paid to ALL officers and directors permitted FPL Group
Inc February 1997 exclusion of proposal restricting compensation paid to middle and

executive management permitted The Proposal like the proposals in the precedent cited

above concerns general compensation matters because it addresses the award of bonuses to all

employees not just senior executive officers

The Company therefore respectfully requests that the Staff concur with its opinion
consistent with the precedent cited above that the Proposal may be excluded because it relates to

the Companys ordinary business matters

IV The Proposal May Be Excluded Under Rule 14a-8il Because It Is An Improper
Matter for Shareholder Action Under Pennsylvania Law

Rule l4a-8il permits an issuer to omit shareholder proposal from its proxy materials

if the proposal is not proper subject for action by shareholders under the laws of the jurisdiction

of the Companys organization

The Proposal mandates action on matters that under Pennsylvania law fall within the

powers of companys board of directors

Section 1721 of Title 15 of the Pennsylvania Consolidated Statutes states that

otherwise provided by statute or in bylaw adopted by the shareholders. the business and

affairs of every business corporation shall be managed under the direction of board of

directors Article of the Companys Bylaws clearly states that except as otherwise provided

by statute the Articles of Incorporation or these Bylaws the business affairs of the Corporation

shall be managed under the direction of Board of Directors.. The Companys Articles of

Incorporation also include the same language For these reasons the discretion to provide

incentives for the Companys employees rests with the Companys Board of Directors

ii The Proposal is not properly cast as recommendation or request that the Board of
Directors take specified action

The Note to Rule 14a-8il states that on the subject matter some

proposals are not considered proper under state law if they would be binding on the company if

approved by shareholders The Proposal mandates rather than requests that no bonus be

awarded to any employee of the bank in any quarter in which the bank loses money The

Proposal is not precatory and is not cast as recommendation or request that the Board of

Directors take specified action The Staff has consistently found that binding proposals are

excludable unless amended by the proponent to make them precatory See Phillips

L\1 698\LTO9-sec-i23.doc



U.S Securities and Exchange Commission

September 28 2009

Page4

Petroleum Company March 13 2002 proposal requiring formula limiting increases in the

salaries of the companys chairman and other officers PPL Corporation February 19 2002
proposal requiring decrease in the retainer for non-employee directors PSB Holdings Inc

January 23 2002 proposal requiring limitation on compensation of non-employee directors

and Columbia Gas System January 16 1996 proposal requiring limitation on salary increase

and option grants

The Staff has consistently concurred that shareholder proposal mandating or directing

companys board of directors to take certain actions is inconsistent with the discretionary

authority granted to the board of directors under state law and violates Rule 14a-8il
Accordingly we believe that Proposal is not proper for shareholder action under Pennsylvania

law since it mandates the Board not take certain actions that are clearly within its discretion and

purview The Company therefore respectfully requests that the Staff concur with its opinion that

the Proposal may be properly excluded from the 2010 Proxy Materials

Conclusion

For the foregoing reasons we respectfully request that the Staff concur with our view that

the Proposals may be omitted from the Companys proxy materials for the Annual Meeting and

that the Staff will not recommend any enforcement action to the Commission if the Company
omits the Proposals from its proxy materials for the Annual Meeting

By copy of this letter the Proponents are being notified that for the reasons discussed

above the Company intends to omit the Proposals from its proxy materials for the Annual

Meeting

If you have any questions or need additional information please do not hesitate to contact

the undersigned or Raymond Tieman of this office at 202 347-0300

Sincerely

Philip Bevan

Enclosures

cc Herman and Sandra Jacobowitz

L\I 698\LTQ9-sec-i23 doe



EXHIBIT

PROPOSAL OF HERMAN AND SANDRA JACOBOWITZ

COMMUNICATIONS BETWEEN THE COMPANY
AND THE PROPONENTS
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Prudential Bàncorp Inc

1834 OREGON AVE PHILADELPHIA PA 19145-4 725

February 18 2009

VIA CERTIFIED U.S MAIL

215 755-1500

Herman and Sandra Jacobowitz

FISMA 0MB Memorandum MO716

Re Stockholder Proposal

Dear Sir and Madam

We are responding to your letter received at our corporate offices on February 11 2009
regarding proposal to be presented to stockholders at the next annual meeting of shareholders

Annual Meeting of Prudential Bancorp Inc of Pennsylvania the Company currently

expected to be held in February 2010 Please be advised that in order to be properly brought
before the Annual Meeting stockholder proposal to be included in the proxy materials must be
in compliance with all the requirements of Rule 14a-8 Of the Securities Exchange Act of 1934 as

amended the Exchange Act proposal which is not submitted for inclusion in the proxy
materials must comply with the Companys Bylaws We are providing this letter to you as

required by Rule 4a-8f of the Exchange Act to notify you of certain procedural and
eligibility

deficiencies in your proposal For your convenience we are enclosing copy of Rule 14a-8 to

assist you in your review of the requirements

Please be advised that pursuant to the rules of the Securities and Exchange CommissionSEC you must provide us with written statement that you intend to continue to hold your
shares through the date of the Annual Meeting In addition please be advised that either you or
duly qualified representative under Pennsylvania law must attend the Annual Meeting to present
the proposal in person

of Pennsylvania



Herman and Sandra Jacobowitz

February 18 2009

Page

You should be aware that even if you comply with all of the procedural requirements for

submitting proposal there may be additional bases on which we may rely in order to exclude

your proposal from the proxy materials under Rule 14a-8i In which case we will file our

reasons with the SEC and simultaneously provide you with copy of our submission

Pursuant to Rule 14a-8 your response to this notice must be postmarked or transmitted to

us elecfronically no later than 14 calendar days from the date you receive this notice

Very truly yours

Enclosure

cc Thomas Vento

Raymond Tieman

C\Documens and Settings\JOE\My Documents\Jacobowitz response 2-18-O9doc



240.14a-8 Shareholder proposals

This section addresses when company must include shareholders proposal in its proxy
statement and identify the proposal in its form of proxy when the company holds an annual or

special meeting of shareholders In summary in order to have your shareholder proposal
included on companys proxy card and included along with any supporting statement in its

proxy statement you must be
eligible and follow certain procedures Under few specific

circumstances the company is permitted to exclude your proposal but only after submitting its

reasons to the Commission We structured this section in questionandanswer format so that it

is easier to understand The references to you are to shareholder seeking to submit the

proposal

Question What is proposal shareholder proposal is your recommendation or

requirement that the company and/or its board of directors take action which you intend to

present at meeting of the companys shareholders Your proposal should state as clearly as

possible the course of action that you believe the company should follow If your proposal is

placed on the companys proxy card the company must also provide in the form of proxy means
for shareholders to specify by boxes choice between approval or disapproval or abstention

Unless otherwise indicated the word proposal as used in this section refers both to your
proposal and to your corresponding statement in support of your proposal if any

Question Who is eligible to submit proposal and how do demonstrate to the company
that am eligible

In order to be eligible to submit proposal you must have continuously held at least

$2000 in market value or 1% of the companys securities entitled to be voted on the proposal at

the meeting for at least one year by the date you submit the proposal You must continue to hold
those securities through the date of the meeting

If you are the registered holder of your securities which means that your name
appears in the companys records as shareholder the company can verify your eligibility on its

own although you will still have to provide the company with written statement that you
intend to continue to hold the securities through the date of the meeting of shareholders

However if like many shareholders you are not registered holder the company likely does not
know that you are shareholder or how many shares you own In this case at the time you
submit your proposal you must prove your eligibility to the company in one of two ways

The first way is to submit to the company written statement from the record holder
of your securities usually broker or bank verifying that at the time you submitted your
proposal you continuously held the securities for at least one year You must also include your
own written statement that you intend to continue to hold the securities through the date of the

meeting of shareholders or

ii The second way to prove ownership applies only if you have filed Schedule 13D
24O.I3dl0l Schedule 13G 240.l3dlO2 Form 249.103 of this chapter Form
249.lO4 of this chapter and/or FormS 249.l05 of this chapter or amendments to those



documents or updated forms reflecting your ownership of the shares as of or before the date on
which the

one-year eligibility period begins If you have filed one of these documents with the

SEC you may demonstrate your eligibility by submitting to the company

copy of the schedule and/or form arid any subsequent amendments reporting

change in your ownership level

Your written statement that you continuously held the required number of shares for

the one-year period as of the date of the statement and

Your written statement that you intend to continue ownership of the shares through
the date of the companys annual or special meeting

Question How many proposals may submit Each shareholder may submit no more than

one proposal to company for particular shareholders meeting

Question How long can my proposal be The proposal including any accompanying
supporting statement may not exceed 500 words

Question What is the deadline for submitting proposal
If you are submitting your proposal for the companys annual meeting you can in

most cases find the deadline in last years proxy statement However if the company did not hold

an annual meeting last year or has changed the date of its meeting for this year more than 30

days from last years meeting you can usually find the deadline in one of the companys
quarterly reports on Form l0Q 249.308a of this chapter or in shareholder

reports of

investment companies under 270.30dl of this chapter of the Investment Company Act of

1940 In order to avoid controversy shareholders should submit their proposals by means
including electronic means that permit them to prove the date of deliveiy

The deadline is calculated in the following manner if the proposal is submitted for

regularly scheduled annual meeting The proposal must be received at the companys principal
executive offices not less than 120 calendar days before the date of the companys proxy
statement released to shareholders in connection with the previous years annual meeting
However if the company did not hold an annual meeting the previous year or if the date of this

years annual meeting has been changed by more than 30 days from the date of the previous

years meeting then the deadline is reasonable time before the company begins to print and

send its proxy materials

If you are submitting your proposal for meeting of shareholders other than

regularly scheduled annual meeting the deadline is reasonable time before the company begins
to print and send its proxy materials

Question What if fail to follow one of the eligibility or procedural requirements explained
in answers to Questions through of this section

The company may exclude your proposal but only after it has notified you of the

problem and you have failed adequately to correct it Within 14 calendar days of receiving your



proposal the company must notify you in writing of any procedural or eligibility deficiencies as
well as of the time frame for your response Your response must be postmarked or transmitted

electronically no later than 14 days from the date you received the companys notification

company need not provide you such notice of deficiency if the deficiency cannot be remedied
such as if you fail to submit proposal by the companys properly determined deadline If the

company intends to exclude the proposal it will later have to make submission under

240.14a8 and provide you with copy under Question 10 below 240.14a8j

If you fail in your promise to hold the required number of securities through the date

of the meeting of shareholders then the company will be permitted to exclude all of your
proposals from its proxy materials for any meeting held in the following two calendar years

Question Who has the burden of persuading the Commissionor its staff that my proposal
can be excluded Except as otherwise noted the burden is on the company to demonstrate that it

is entitled to exclude proposal

Question Must appear personally at the shareholders meeting to present the proposal

Either you or your representative who is qualified under state law to present the

proposal on your behalf must attend the meeting to present the proposal Whether you attend the

meeting yourself or send qualified representative to the meeting in your place you should
make sure that you or your representative follow the proper state law procedures for attending
the meeting and/or

presenting your proposal

If the company holds its shareholder meeting in whole or in part via electronic media
and the company permits you or your representative to present your proposal via such media
then you may appear through electronic media rather than traveling to the meeting to appear in

person

If you or your qualified representative fail to appear and present the proposal without

good cause the company will be permitted to exclude all of your proposals from its proxy
materials for any meetings held in the following two calendar years

Question If have complied with the procedural requirements on what other bases may
company rely to exclude my proposal

Improper under state law If the proposal is not proper subject for action by
shareholders under the laws of the jurisdiction of the companys organization

Note to paragraphil Depending on the subject matter some proposals are not

considered proper under state law if they would be binding on the company if approved
by shareholders In our experience most proposals that are cast as recommendations or

requests that the board of directors take specified action are proper under state law
Accordingly we will assume that proposal drafted as recommendation or suggestion
is

proper unless the company demonstrates otherwise



Violation of law If the proposal would if implemented cause the company to violate

any state federal or foreign law to which it is subject

Note to paragraphi2 We will not apply this basis for exclusion to permit exclusion of

proposal on grounds that it would violate foreign law if compliance with the foreign

law would result in violation of any state or federal law

Violation ofproxy rules If the proposal or supporting statement is contrary to any of

the Commissions proxy rules including 240.1 4a9 which prohibits materially false or

misleading statements in proxy soliciting materials

Personal grievance special interest If the
proposal relates to the redress of

personal claim or grievance against the company or any other person or if it is designed to result

in benefit to you or to further personal interest which is not shared by the other shareholders

at large

Relevance If the proposal relates to operations which account for less than percent
of the companys total assets at the end of its most recent fiscal year and for less than percent

of its net earnings and gross sales for its most recent fiscal year and is not otherwise

significantly related to the companys business

Absence ofpower/authority If the company would lack the power or authority to

implement the proposal

Management functions Ifthe proposal deals with matter relating to the companys
ordinary business operations

Relates to election If the proposal relates to nomination or an election for

membership on the companys board of directors or analogous governing body or procedure for

such nomination or election

Conflicts with companys proposal If the proposal directly conflicts with one of the

companys own proposals to be submitted to shareholders at the same meeting

Note to paragraphi9 companys submission to the Commissionunder this section should

specify the points of conflict with the companys proposal

10 Substantially implemented If the company has already substantially implemented
the proposal

11 Duplication If the proposal substantially duplicates another proposal previously

submitted to the company by another proponent that will be included in the companys proxy
materials for the same meeting

12 Resubmissions If the proposal deals with substantially the same subject matter as



another proposal or proposals that has or have been previously included in the companys proxy
materials within the preceding calendar years company may exclude it from its proxy
materials for any meeting held within calendar

years of the last time it was included if the

proposal received

Less than 3% of the vote if proposed once within the preceding calendar years

iiLess than 6% of the vote on its last submission to shareholders if proposed twice

previously within the preceding calendar years or

iii Less than 10% of the vote on its last submission to shareholders if proposed three
times or more previously within the preceding calendar years and

13 Specific amount of dividends If the proposal relates to specific amounts of cash or

stock dividends

Question 10 What procedures must the company follow if it intends to.exclude my proposal

If the company intends to exclude proposal from its proxy materials it must file its

reasons with the Commission no later than 80 calendar days before it files its definitive proxy
statement and form of proxy with the Commission The company must simultaneously provide

you with copy of its submission The Commissionstaff may permit the company to make its

submission later than 80 days before the company files its definitive proxy statement and form of

proxy if the company demonstrates good cause for missing the deadline

The company must file six paper copies of the following

The proposal

iiAn explanation of why the company believes that it may exclude the proposal which

should if possible refer to the most recent applicable authority such as prior Division letters

issued under the rule and

iii supporting opinion of counsel when such reasons are based on matters of state or

foreign law

Question 11 May submit my own statement to the Commissionresponding to the

companys arguments

Yes you may submit response but it is not required You should try to submit any response to

us with copy to the company as soon as possible after the company makes its submission

This way the Commission staff will have time to consider fully your submission before it issues

its response You should submit six paper copies of your response



Question 12 If the company includes my shareholder proposal in its proxy materials what

information about me must it include along with the proposal itself

The companys proxy statement must include your name and address as well as the

number of the companys voting securities that you hold However instead of providing that

information the company may instead include statement that it will provide the information to

shareholders promptly upon receiving an oral or written request

The company is not responsible for the contents of your proposal or supporting
statement

Quesuon 13 What can do if the company includes in its proxy statement reasons why it

believes shareholders should not vote in favor of my proposal and disagree with some of its

statements

The company may elect to include in its proxy statement reasons why it believes

shareholders should vote against your proposal The company is allowed to make arguments

reflecting its own point of view just as you may express your own point of view in your
proposals Supporting statement

However if you believe that the companys opposition to your proposal contains

materially false or misleading statements that may violate our anti-fraud rule 240 14a9 you
should promptly send to the Commissionstaff and the company letter

explaining the reasons

for your view along with copy of the companys statements opposing your proposal To the

extent possible your letter should include specific factual information demonstrating the

inaccuracy of the companys claims Time permitting you may wish to try to work out your
differences with the company by yourself before contacting the Commissionstaff

We require the company to send you copy of its statements opposing your proposal
before it sends its proxy materials so that you may bring to our attention any materially false or

misleading statements under the
following timeframes

If our no-action response requires that you make revisions to your proposal or supporting

statement as condition to requiring the company to include it in its proxy materials then the

company must provide you with copy of its opposition statements no later than calendar days
after the company receives copy of your revised proposal or

ii In all other cases the company must provide you with copy of its opposition statements no
later than 30 calendar days before its files definitive copies of its proxy statement and form of

proxy under 240.1 4a6

FR 29119 May 28 1998 63 FR 50622 50623 Sept 22 1998 as amended at 72 FR 4168
Jan 29 2007 72 FR 70456 Dec 11 2007 73 FR 977 Jan 2008J
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