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John R. Utzschneider, Esq. MAY 292009
Bingham McCutchen LLP | . / ?j
One Federal Street Washington, DC 20540 | At ey EICD.
Boston, MA 02110-1726 ' Section’. ot Ly

_ Rule: L “

Re: /Morgan Stanley Smith Barney LL.C Public 5 021 _74 g;é ZZZ
ZMorgan Stanley Availability:
: % Citigroup Inc.

Dear Mr. Utzschneider:

We are responding to your letter dated May 29, 2009 to the Division of
Corporation Finance and the Division of Investment Management with regard to your
request for temporary no-action relief. Our response is attached to the enclosed '
photocopy of your letter to avoid having to recite or summarize the facts presented in
your letter. Capitalized terms in this letter have the same meaning as in your letter. -

- Youhave asked the Division of Corporation Finance for no-action relief during
the applicable Relief Period for each of the Morgan Stanley Parties, the Citigroup Parties
‘and MSSB with respect to the reporting requirements under Sections 13(d), 13(g) and
16(a) of the Exchange Act. Based on the facts and representations in your letter, but
without necessarily concurring in your analysis, the Division, on behalf of the Office of
Chief Counsel and the Office of Mergers and Acquisitions, will not recommend
enforcement action to the Commission with respect to Section 13(d), Section 13(g) and
Section 16(a) reporting if, from Legal Day One through the applicable Relief Period:

e The Morgan Stanley Parties aggregate and report the securities they
- beneficially own outside MSSB with the securities that they would be deemed
to beneficially own within the MS Channel (with footnote disclosure reporting
the portion of the holdings attributable to MSSB), and exclude from their
reports the securities that they would be deemed to beneficially own within
the SB Channel;

e The Citigroup Parties aggregate and report the securities they beneficially own
outside MSSB with the securities that they would be deemed to beneficially
own within the SB Channel (with footnote disclosure reporting the portion of



securities that they would be deemed to beneficially own within the MS
Channel; and

e MSSB does not separately report the securities that it beneficially owns.

In reaching these positions, we note particularly: your representations regarding
the monitoring and reporting challenges presented by the current information technology
systems of the MS Channel and of the SB Channel, the scope and scale of the task of
integrating these systems, and the time needed to complete the integration; your
representation that Morgan Stanley, Citigroup and MSSB will maintain information
barriers to protect their respective customers’ trading information; and your
representation that the MS Channel and the SB Channel have their own separate
processes for making investment and voting decisions, which will remain in place
through the applicable Relief Periods. These factors minimize concerns regarding the
sharing of information and coordinated investment and voting decisions between the MS
Channel and the SB Channel. '

You have asked the Division of Investment Management for temporary no-action

-relief with respect to the reporting requirements under Section 13(f) of the Exchange Act
and under Exchange Act Rule 10a-3T. Based on the facts and representations in your

- letter, but without necessarily concurring with your analysis, the Division of Investment
Management will not recommend enforcement action to the Commission under Section
13(f) of the Exchange Act and Rule 10a-3T under the Exchange Act against the Morgan
Stanley Parties, the Citigroup Parties or MSSB if each of the Morgan Stanley Parties, the
Citigroup Parties and MSSB submit Form 13F reports and Form SH reports, respectively,
in the manner set forth in your May 29, 2009 letter. '

We have considered your request for confidential treatment of your letter and our
response. We have determined that the request is reasonable and appropriate under 17
- CFR 200.81(b). Accordingly, your letter and our response will not be made public until
the earlier of (1) the Closing Date and (2) 120 days after the date of our response.

The foregoing no-action relief is based on the representations made to the
Divisions in your letter. Any different facts or conditions might require the Divisions to
reach different conclusions.” This response expresses the Divisions’ positions on
enforcement action only and does not express any legal conclusion on the questions
presented. '

/§!z> o Sincerely,
Thomas J. Kim Emom:rman
Chief Counsel and Associate Director Associate Director
Division of Corporation Finance Division of Investment Management

" The relief granted in this letter relates only to the Morgan Stanley Parties, the Citigroup
Parties and MSSB. :
2
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FOIA CONFIDENTIAL TREATMENT REQUESTED PURSUANT.TO. 17 C.FR. 200.81

John R. LHeschmeider

Direct Phone: 6 i’? 951.8852
Direct Fax; 0318736
John uizscﬁaciéar@hmgham com

May'29,2009
Division of Cm-pwanon Finance:
: hief Ce,unsel and Qfﬁce of Mergers and Acquisitions

Re; Morgan Stanley Smith Barney - Request for No-Action Position -
’%mon 13.and Section 16 and Rule lﬁa—ST

Ladies and Gentlemen:

“Ctt ’”) Specif aally‘ the purpose af thts ictie;‘ : ’(o request that the Staff
{the “Smff”} of the Dw:smn Di

mc%ude eestmn non=1J .afﬁhares whlch wali he separafz subsidmms of Heidmgs (as ,
defined below).. For purposes of this discussion, “MSSB” will inclade Holdings and such
affiliates notwithstanding the fact that such affiliates technically will be separate
subsidiaries.of Hz::ldmgs

szadsmml ‘Fesatment chtxesﬁed!fv MSS& Morgan Stanfey: amic Higroup <401
ATTI88013
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Act”) and Rule. 10a-3T thereunder, if MSSB, the Morgan Stanley Parties and: ﬂ‘;‘e.. e
Cxagmup Parties. temparanly report posmens on the basis described b&i«sme o
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‘FOIA CONFIDENTIAL TREATMENT REQUESTED PURSUANT TO 17 C.E.R 200.81

. The Morgan Stanley Paties will include intheir reports the securities over which
thiey have investment discretion or in wh;ch’they ﬁawa repmtable short position
- or engag@ ina repembtwsh‘ it sale a

'Cmgmup Pames will repoft eparately ohly the: éeeﬁrttses ‘aver: which they have
- investment discretion or-in which't 1ey havea reportable short. position or &ngagc;'
‘in areportable short sale. :
. ;n the: Case of the second of the'two aptxo"v  above; MSSB will make notice.

aiwve}, wzii engage ina lzmxteﬁ amaunmf Seatmn :i;3aehg§b1e pmﬁcipa? @mdmg. such"

Blogham MeCuschion LLP Confidential Treatment Requested by MSSB; Morga Stinlcy and Citigioup - 006
bBingham.com AFTI08246 53
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FOIA CONFIDENTIAL TREATMENT REQUESTED PURSUANT TO 17 CFR 200:81

vxsmg on m%géfb am:i »

£3¥ EVAL
msummnai and pmpnetaty traﬁmg atad uﬁderwﬁmg, will rerna
are:not being contributed to MSSB. -

5 The MS Channel employs a full time fixed income (“FI”) trading business {ﬁo}&&meiy,
the “Desk™). ‘This Desk maintains. proprietary inventory for client trade facilitation and
for proprietary trading purpaﬁ_es

Bliugham #el ﬁét%xw aﬁ?
%mgh@m EEe

Goniidential Treaunent Requested by MSSB, Morgan Stanley and Citigroup 007
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FOIA CONFIDENTIAL TREATMENT REQUESTED PURSUANT TO 17 C.FR200.81

Stmi&y and. Cmgrouy all of whose: lwldmgs in sgoregxstered securities will'néed to be
taken into-account for monitoring and ‘reporting purposes. ;

Holdings will be: managed by a board of directors. consisting of four Morgan
Stanley-designees; two Cztzgmup de&zg;;ees and the seni@r‘mest operatmg executxve of
Hokimg& subject to cer Bz ;

: . pr_" :;ded eash Qf Rﬁ@rgan Si}miey amé
Qitzgraup will have vew rights w:th respect ‘to'certain inatters.

his-exercisable following
P upon 'éizang ﬁ;cm;i:r ﬂf

3 ' ¢ ‘ havi %wmary regtstramn rxghts fmm the eaﬂwr bf an
il’ﬁ O and the sixth anniversary of closing; :

%Garm&n, the
»f Morgan Statley.

‘to be an cxecaiw 3

Likewise, certain other members of MSSB'management will retain
responsibilities at Morgan Stanley in admxmmtwe functions mciudmg operations, IT,
human resources and legal. However, it'is not éumfﬁtly antmpated that-any of these’
people will be involved in dirceting, effecting or récommending iransactions insecurities
or voimg securities on behalf of MSSB customers. There will be other MSSB
pe@pia who: may have ongoing responsibilities at Mazgan Stantey andfor who will be

Ceni’xfmhai ’i‘:w&neﬁti&ewemby Mssa%mgm 3tmhw mﬁd{:&wnp w&
AST30E0 3
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FOIA CONFIDENTIAL TREATMENT REQUESTED PURSUANT TO 17 C.F. R 200.81

involved in directing the voting and investiment of securities at MSSB. | owever, in: itght
of the protections to be-implemented (See Information Barriers below), MSSB and
Mmgan Stanley will not share in maﬂon akwt their respectxve cﬂsmmers tradmg or
their proprietary trading {excépt as nece istence
facilitate an MSSB trade). In adtfitlm, in ardax to sansfy varwu» imncta! Ind&stzy
Regulatory Authority requirements re -r.d ; ‘ :mibﬁ
‘nvdrketing materials creat
the Cmgrmzp and Morg _‘

) d ; 'the separatc natire
of the two Chanmls (a:) the two Channels’ mdependent pmcesses‘ for makmg voling and
investment decisiofis (as described further below) and (iii) certain protections that '
Momaﬁ Staniey and Citigroup-will implement (as described further below), voting and
dinvestment decisions in the two Channels will be consistent with the proposal for
monitoring-and reporting during.the parties’ applicablé Relief Periods;

B. futegration Efforts to Date = IT, Management and Other

_ As discassed fiirther herein, the i integration of the IT systems is a veryextensive
and diffieult undertaking that will take months to complete.. Likewise, integrating the.
two Channels” employees, facilities and other systems will be cimikngmg Physical
space will be.integrated after Legal Day One only as leases expire and the business:
rationale favors combining facilities. Systems other than the IT systems will be :
integrated only as. necessary o ag;pmprxately account for MSSB's operations. Executive
management of MSSB will share space in' Westchester County, New York asof Legal
Day Oue. However; generally, employees will continue to work in the offices in which
they currently work, and on the systems on which they currently work. The integration
process will be gradual and-will take 12-24 months to. complete, - "th fewexceptions,
unitil the end of the Relief Periods for both: -parties; the two Chantiels will continue to;

‘operaté independently.

C. Voting and Investment Decisions for MSSB During the Relief Periods

Yoting and Investment Discretion within the MS Channel

Within the MS Channel, the methodology for voting and investment demsmns is
as follows;

s For customer accounts over which the MS Channel has di scretionary
authorify: MS Channel representatives make independent investment
decisions for-customer accounts over which they have been ¢ granted
dzscrefwnary amhuntv by the customer. These decisions are miade |
independently by the representatives themselves and are:not coordinatec
aimong the representatives. MS Channel representatives do not make

Bingham By

Cmﬁﬁémai T rcammnt Requested by \4558 Mergan Stanley and Citigroup ~ 609
-AFTI028280.13
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FOIA CONFIDENTIAL TREATMENT REQUESTED PURSUANT TO17 C.F.R200.81

voting demsmns wzth res;aect fo dfscretxenary cusmmer a;ccmmts

“based on their own voting rmmmenéa&mxs v. in raré instaices an MS
Cﬁamei vaim wmmme& mai ,vemde ﬁhe pmxy advzs@ry ﬁm vatmg

Channei asa chent service: matter ‘vote: pmxms:m behalf of the
customer.

o For MS Channel third-party managed.decovmt programs: The M§ .
Channel is not granted discretionary authority over thard-(pmy manaﬂ’ed
accounts, either Wxth rﬁspect to. mvestmeat dec;s;em or vang Ra’ther

Within xh& SB Channel, m methedalugy forvoting and investment decisions is sim ﬂar

- For cmomer accounts. mfef’ w%nch the SB (‘karmel has dwcmtmm’

empiayees of the SB Cham:rei

o For Smith Barney third-party managed account programs; “The SB
Channel delegates the discretionary. am}mnf} that it is.granted by the

Hrughan Nclotchun 1P Confidential Treatment Requested by MSSB, Morgan Stantey and Ciigroup - 0010
b.mg&mmi:nm A‘??ﬁ%&ﬁsﬁ 13.
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FOIA CONFIDENTIAL TREATMENT REQUESTED PURSUANT TO 17C.ER 200.81

custoniers to third-party managers; who make vofing and investment
demsxms for the customersin these managed accounts,

Asis evide t;zthe two Channels have their own separate processes for makmg
voting and investment decisions and, where thieir own represéntatives are actually
exercising discretionary auﬁmmys these decisionis are based on independent factors.
¥ smy in p¥acse thmugh the pames aixpimabie Kehet Pertods;

o

(Zammencmg atLegal Day One, MSSB; Morg&n Staniey and Citigroupwill
! MBg mformanen

the MS. Qhaanél wil iﬁqt have m;;m sysstems agcess i;o customer ;m m. and tt‘azimg
'mﬁmnanon the SB Channe! B;-- mg e patg: es apphcabla &eis&f Pef

.comphame reasons, Citigro , mp _mem mfannatmn bamers between xt and MSSB

on Legal Dav Omz deszgxw& tafg&erm it the posztwns and acnvmes uf MSSB and Cmgmtzp
o oy

ity acccsrdance wn;ﬁ ﬁm "%aggxﬁgaﬂan Gmdance H@wevex, evezx timugh Cmgreap wxii
‘hhaye these information hamm in place on Legal Day One, because Citigroup-will not

Requested by MSSB, Morgan Staniéy. and Citigroup = 6011
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FOIA CONFIDENTIAL TREATMENT REQUESTED PURSUANT TO 17 C.F.R 200:81

have completed its 1T zmegt%(m efforts, it will not be.in-a position to file beneficial
ownership and similarreports ot Legai Day One that disaggregate MSSB.

ﬁecmaas Mnaﬁetaiiy wmd hy lt

_ Inthe event that cither the: Morgan Stainley Parties or the Citigroup Partiesare
tequired to file any reports during their-applicable Relief Period on Schedule 13D or
dedaﬁe i”*(} or. tmd 1S ectxeﬁ 161 'fe_ievam i’ames wﬁE add foameie d;;s ysure

ot ity ﬁ')r whneh a repomng d&re&hoid has heen exceede
ing:is it mg made, neither party currently has the ability to.monitor; ofi an ongoing and

(Footnote Continued on:Next Page:)

msﬂzma B
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: F@IA CONFIDENTIAL TREATMENT REQUESTED PURSUANTTO. FTCER200.81

.ﬁcheduie 136 to. report the bencf‘ crai ewnershap gf & secumy whmh- On an aggmgnwd

dlsoiasure indtcatmg tkat Citigr

security: bweﬁclaﬂy ofwned by:

its pasxt:on mc:mtmg a:xé mpertmg systcm fmm Mssg hy Sz‘-:ptember 30, 20@?’

(Footnote continued from Previous Page.)

#The parties recognize. that Form SHwas adcme& pursuant to a temporary rulé set to
expire-on August 1,2009 and expect to follow a similar approach with respéct to.any
suceessor rule and/or form

ARG 13
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FOTA CONFIDENTIAL TREATMENT REQUESTED PURSUANTTO 17 C.FR 20081

Acccrdmgiy, fize parszes request that the Staff grant temporary rehef' to affow each of the:
 Parties and M 5

wh;cfs nr.x k)nver T@Cimms ‘rokie m s
ai}ﬁe w’begm repcmmg wuho

Siaff in wmzng acci}rdmwiv
€ Intentions for the Post-Relief Periods

Fc; iowmef ﬁ}e mte«ramm of the MSSB data mto ﬁse Margan Smniey &nd

mdependenﬂy; T%}e partws oxT i o ).
party would report as described in Paxt‘.[ C. above tmder ﬁaz’!awmg the Ref:ef i’erwds

As-of September 30, 2009, Citigroup expects to disaggregate MSSB in :
accardance with the Disaggregation Guidanee for purposes of monitoring and reporting
interests. At a future date to be determined, Morgan Stanley expects to disaggregate
MSSB in dccordance with-the staggregatzm) Guidance for purposes of monitoring and
reporting interests: These structures will ensure that MSSB is operating as 4 separate
entity from an investment ‘perspective; and is:making independent invesiment, voting,
disposition and other anefbhip decisions. Atthe time these information bamerg
policies and procedures are fully: implentented, the IT capability will
accurate and timely monitoring and Teporting may be.done: for M

V.

Rationale for Reguested Relief

(Footnote continued from Previous Page.)

ngmup is smuiariy recezvmg a test feed f'rem M‘argarx Smnley winéﬁz wﬁt enaiﬂ& itto

report:positions in securities within the MS Channel. The. 1mpiem@xtamn of these feeds
im in pmgress and f?be cﬁmgkztedff “i:ﬁe ézaé 0?1’ the parzm: ag;pimabie Reiwf Pen{xis_

Confildontial 'Treatmsni Requested by M@SQ  Murgan Staniey emé Citigroup - 0013

ATTIO2B280.13
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ifbehmei;ﬂme ieqmremaats.' The ﬁreposai will temporarily fulfill the: ngﬂatocy ohj;j ctives;
foraccurate information:in the marketplace to the extent applicable thresholds may be
exceeded.
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FOIA CONFIDENTIAL TREATMENT REQUESTED PURSUANTTG-(7.CFR 20081

We ‘iﬁ"él‘féveftﬁe;ﬁ&iiﬁwﬁz@g;ﬁfgmneﬁmfgqum the request for relief:

Because Cmgmup iz not. eantﬂb&tmg a grmxp&i mﬁmg busmass 1o MSSB and

‘Morgan Stanley is-contributing j justa sma{l m@&i trading

busmess f MSSB w&i{ ;

: 'imtacs it maﬂxges and!or hexwﬁctaﬁy oWn& Ac‘ rdin Iy, :
evert ’the}ughith mpesad 'stmctufe“may, in part, be inconsistent with the strict f
: ; ion 16, the proposal satisfies the regulatory

ihexs Public Policy Objectives

: xmpmtame of: ﬂlé

swxﬁand suwzssfui‘eompiemn g‘f xiw jmﬁi_ e mre "nmaczm*entumarket env;mmnerzt )

Cortidental ’E’mmemf&mtedby MSSB, Morga n Staniey and Citigroup - 0015

AFIIE8280.43



Binghunw Mefutelen 140
binghum.som

May 29, 2009,
Page 16

FOIA CONFIDENTIAL TREATMENT REQUESTED PURSUANT TO 17 C.ER 200.81

?trst ﬁxe cuffenﬁ ﬁnanc;al crisig creafes a. spec:gi aeed for wgﬁmy m cksse the

TS of the two' ﬁrms.'wauid be: pmvxded
s firm when many.a @--fsémgg"lmg W‘iﬂ’t :

cencafnsfm the: fﬁgac figsy ) v i _
for Citigroup which does not have manageme;;xt control over MSSB: Not only do these
unique monitoring and reporting ehailengas not arise in-miost transactions, as-discussed
fmhar in:the next paragraph, they also are more ehaﬁmgmg in this transaction than the
issues more commonly raised.

£3

”fhlrd the saafe of ﬁ:m» emz venmre is uzmsuai - touc hmg more: £han 19 :

prm régé in amnelv ‘mianitier fo tha pubim ‘Thi scope-of these s;;swms chan ges:is peﬂlaps
unprecedented fora combination of retail operations.

Faurth des;xxte the s;gmf carxt chaiieages ;msed_ by t%xe*séega of these;systems

. ngdnm;;s, gavemment’s ms*;mnse w tim mférisanunal financial crisis.

Aontidential Treanhent Réghestad by MBSB, Matgm Stantey. ami(?iagmq;r qgte:
ALT3078280.13
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transaction 4s soon as possible. The: requested refief will allow the: pames to close the
Transaction more-quickly and is appropriate and in the public interest given the current
‘ﬁnancnai market turmoil.

In view: of the: ;;auwai: striicture et‘ tim »joint venture transae&ieﬁ,' the scale: ofthe

passxbie For the Staff t6: pmvrde ief i this sxmatwn wﬁimm Creatii;
‘may be-used by others where the ﬁx,agent circumstances. pmsent here do not:
*»'Eowwer we believe that the provision of relief in this circumstance will Beneﬁt
investors and the public.and will niot be contrary to the Commissiof’s investor pmt‘w;lorz
fnandate.

C.

maiiitain‘the f;t)nﬁdmtmhty
onerous’ manuai solutions, T

. sMSSB on.L&gai an ()ne and the.
in'Note 9 above. However, the partics
that are relevant o pesmon reporting: w

To the extent that the 1T systems are not integrated as necessary to facilitate
»mmphame by Lﬁ‘gal Day QM, manual workarounds would be the only possible’

Bighain Mecuichen Lip Contilential Treaiment Requested by MSSB, Morgm Stanicy and Citigroup - 0017
Binvham ot ASTIOI9IR0 43
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FOIA CONFIDENTIAL TREATMENT REQUESTED PURSUANT TO 17 C.F R 20081

»repom&' ) selutmn ahsmt reixaf Howaver, the. unprecmted scale.of M‘SSB S brokerage

warehouse cross-firm omatmn tc} enisuire that cxmf detmal mform@im
is not disclosed. Although Morgan Stanley and Citigroup have dszawnt
tools: avaxiabie o do this, they must agree upon standardsito be
implemented on both sides in-order to begin autorated transmissions.in a

Blngham Melufehan i
‘minghaniion

,‘3"‘* ient mmﬂmmgwsieé by MSSB Maxwmswniey ami(;mgrmq; ﬁ&t&
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FOIA CONFIDENTIAL TREATMENT REQUESTED PURSUANT TO 17 CER 20081

acquire and install ne ”'ism;is m!erdéf o support ﬂiésemqumnts

As noted above; the parties expect these various: 1T integration issues to be resofved
gradmuy over a few months; with a-goal of complete integration by Se‘gmmw 30, 2009.

E.  Temporary Solution

F maliy, an& most notabiy, the propasai for Legal Day One. zsmiy 2 tﬁmpamry
on nterest of providi nSp: wlt

up’ :
Morgan staniey :
compliance with the -

Tty ortly
; Cmgma;; may be in:a position-to.
; of eaﬁ;er t:hazn tﬁe othefr axsd éa;l zer

-thereaﬁer As nozed abevc clﬁxer Mﬁrgan ﬁtani’
‘begin regmmg on a basis which does not requi
than MSSB;inthis case, ‘the party that isable’
‘inform the Staff in writir rdingly. In ad Y, Wi
sﬁparam ha&xs, it-will also inform the Staffi mwmmg ACCH

VL Conely

?artxes uaéer m 13 aad et on 16 &z}d R.aic: 19&«3‘1‘ if they tempormfy repsﬁ
‘positions on the basis described above.

Binghum Melulvhen £19
‘BIngHany fhrk
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FOIA CONFIDENTIAL TREATMENT REQUESTED PURSUANT TO 17CER 20081

unitil the eartier of (i) the Closing Date and (ii) the date that is- 120 days from the éat&af
the Staff’s response-to-thi . n
Please contact Lautie Ceweay of Bmgham McCutchen LLP at (617)951-8527,
- Mischa Travers of Davis Polk & Wardwell at(650) 752-2014 of the undersigned at the
above phone nintber to discuss any questions or comments to this letter. . -

:Mssché"rsavws (})av:s Polk &:,Wafdiééll) |

Confidential Treatment Requssted by MSSH; Morgan'Stanifey wad Citigroup - 0020
Blaghsm Mcluithen (1 AT3028286:13
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