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-R'espoxi’se of the Office of Chief Counsel
Division of Corporation Finance

g | o

§C1t1group Inc. Washington, DC 20544
Incoming letter dated May 29, 2009 .

Received SEC

Capitalized terms in this letter have the same meaning as in your letter.

Based on the facts and representations in your letter, but without necessarily
concurring in your analysis, the Division will not recommend enforcement action to the
Commission if, without registration under the Securities Act or compliance with Rule
144 thereunder, and from Legal Day One through the applicable Relief Period, the
Morgan Stanley Parties, the Citigroup Parties and MSSB sell securities on a principal
trading basis or through customer accounts over which they respectively exercise
investment discretion, in the manner and subject to the limitations described in your

letter.

We have considered your request for confidential treatment of your letter and our
response. We have determined that the request is reasonable and appropriate under 17
CFR § 200.81(b). Accordingly, your letter and our response will not be made public until
the earlier of (1) the Closing Date and (2) 120 days after the date of our response.

This position is based on the facts and representations made to the Division in
your letter. Any different facts or conditions might require the Division to reach a
different conclusion. This response expresses the Division’s position on enforcement
action only and does not express any legal conclusion on the question presented.

Sincerely,

R

Thomas J. Kim
Chief Counsel and Associate Director



UNITED STATES o
SECURITIES AND EXCHANGE COMMISSION
' WASHINGTON, D.C. 20549

DIVISION OF
CORPORATION FINANCE

May 29, 2009
Mail Stop 4546

John R. Utzschneider
Bingham McCutchen LLP
One Federal Street
Boston, MA 02110-1726

Re: Morgan Stanley Smith' Barney LLC.

Dear Mr. Utzschneider:

In regard to your letter of May 29, 2009, our response thereto is attached
to the enclosed photocopy of your correspondence. By doing this, we avoid
having to recite or summarize the facts set forth in your letter.

Sipgerely,
— %>/) K

Thomas J. Kim :
Chief Counsel & Associate Director
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FOIA CONFIDENTIAL TREATMENT REQUESTED PURSUANT TO: 17 € F.R. 200.81

John.R. Utzschneid
Direct Phone: 6
DirectPax: &
Jjohn; atzschnméer@ ng&am com

May 29, 2009

Division of Carporatmn Finance:
Office of the Chief Counsél
{} 3 Secumﬂes and Exchange Commission

W&shmgmn,: DC 30549

Re: Morgan StanleySmxﬁx_Bmey «Request for No-Action
Position - Section 5; Rule 144

Ladies and Gentlemen:

1erevnder : ] po SecHrities on’ _rmcxpa trading"v
basis:of for érscretwaary customer accouiits ori the basis: described below.

_’Fcavpmvmie you with niecessary background, Part Lof this letter pmv:des an
0 d structure of MSSB, Part If provides a-discussion of the

' As discussed: further below, the businesses being contributed to the joint venture will
include certainnon-U:S, affiliates which will be separate subsidiaries of Holdings (as

 defined below). For purposes of this discussion, “MSSB” will include Holdings and: such

affiliates notwithstanding the fact that such. aﬁ“ihates technicafly will be separate
subsidiaries.of. Haidmg,a

Confidential Troatment Req&esied by M5SB, Mergan. ‘stan!w amiClﬁgreup -1,
ATTERD666.18
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management and structure of MSSB expect&d to be in place on the ciosma of the
transaction. Part TH provides a temporary proposal for relief and Part I'V provides a
ramnaie msqum Part V. summarizes the zmentzons fomffectmg transactzons undar

member*shtp interests in MS’S are owrie
LLC, a Delaware limited liability campaay (

i"mmmm Agmemmt d' Sy
and between Citigroup and M

- suigﬁd: to the cmnpie n ofa deﬁn' veli

ix:i&-%zmt: annens:aﬁds«w;

Bz:bmes:s% {tiw “MS : 1’ an

mpnetary tmdmg and undarwrxtmg@
wzfi remain in MS and C{}M’I aﬁd are not bcmg contributed to MSSB.

Confidential Tremment szqucs!ed by MS&& Murgan !u&mley and Citigroup - 02
A"’T’Wﬁé }8 ) .
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FOIA CONFIDENTIAL TREATMENT REQUESTED PURSUANT 0 17 CF. R.20081

It is the intention of Citigroup and. Morgan Stanley that, feﬂowmg the. ciesmg, c;f
the transaction, the Gonmbuied Busmesws ‘currently conducted by CGMIL and MSinte

Binghum Molutehan{ie

Confideatial ‘Ematmmkzzqnesxmhy MS&B M"’Em‘i!aniey e

Binghamcens = Al?29996ﬁ6 1
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ISTHESS ‘:di. have cusmmaxy reg}stxatzon nght’s ft’rom ﬁ:te carh ' E
i?' nd the sixth anmwtwry of clasmg v

¥ é:}tisrc; héwwer, creazmg an mtegrated IT sygtem frem ihe C(}MI zmd MS 'Eegaey iT
systems will require extensive changes to mniﬁpl& systems covem 4 range of business
: iftipl c}xe it.communications, and f t

pec;;k: who may’ have -ongoi
mveived in dn‘ectmg tha vo_t

1he(’ﬁ: gmup. Morgan Stanie rates er-deal
with:MSSB for a‘certain period. - e e T

y Maal‘i‘n:mmkmﬁ:dbyhﬂsﬁa MﬁrganStaxﬁeyandegmuzﬂﬂ@#f_‘f B A
AIT299966618 :
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FOIA CONFIDENTIAL TREATMENT REQUESTED PURSUANT TO 17CE.R 20081

B. Integration Efforts to:Date - 17, Ménagemeﬁz- and Other

As discussed further herein, the xmegratmn of the IT systemsis a-very extensive
and difficultindertaking that w“z}i takc months to compieua szamseg mtngratmg the:
two Channels’ employees, 1 : be g

space will be- mwgraiedl after
- ratxc)nale favors ¢

antil the eid ofRe;mfPermsxarsm..pmes; the two Chamels'wm; it
independently. ‘

c. Voring and ,vae;vgmé@? Decisions for MSSB During the Relief Periods

as. iwiéaws« ,

cretio customer acaoums where the c&sséc}mer mquests that the MS
Chaxmei -asa client service matter; vote pmmes on behalf of the
customer..

*  For MSChu ne{ fhifdﬁar{y managed acc Cint pmgmms Ihr: Mia
' __Channei . : -tk :

Bingham ﬁ{‘g“;ﬁ ?M o §_ Confidential Treatment’ Requcstcd by MSSB, Mmg&t 6tanic\r ami ngmup 005
bﬁ%&%a’sﬁﬁh&%% ‘xq@;()q(}%& ;8
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FOIA CONFIDENTIAL TREATMENT REQUESTED PURSUANT 10 17.C.F.R. 20081
makes voting and investment decisions for the customers it these

manageé accounts,

| th}zmthaSBChmmelthe@meﬂmdi}iggyforv
similar; - L e B P

e

’I'hese pmcesses w"
applicable Relief Pe; ,oxis and ¢mnbm&d wuh the other: facts se& forth in this Ietxer
minim mi-ccncemsrejgaref ngthe shamng of mferman(m and ceordmateé mvestment and.

"D. " Information Barriers

Conﬁaienﬂat Treaiment Reqaeswd by m&B Mnrgm Stanteyeand Citigroup - D06
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the MS Channel will not have compt

information in the SB Channel. e the par 1

trades. in the MS Channel will be cleared: througﬁ and: cust '

trades in the SB Channel will be. c,learesi through and custodied at {IGMK Asa resuit
Toup be thatitis u h&ely ﬁm reglstered reprcsematwes

(xn accordanw wxﬁlﬁw ‘}EC 5 dxsaggregaﬁon_.:guxdmce m_,gs eloase No, 34.2 38 Y
{January 12, i998}}

| fmrsan timt mn.cﬂy, or mchzé ctly thrdugh un,e or mare mtt:rmechan‘

ee!}“émﬁﬁd by» oris unéer cammon cantroi Wxth such wswr Ruie

Conf”dmtxa’t Ti{gatmemﬁmwmd hy MSSB Murgm ‘;tan{ey and (Z‘it;gm;g) Q07
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to-be sold in rehance upon Rule 144, xuciudes, in addttmn to such person?, an: cé)rporatmn
or other organization in which such: persoriis the &eneﬁezai owher af ten: pc;_ rmore
of the equity interest..

Each of the Morgan: bianley Parties, the Citigroup Partics ani:i MSSB will hold
securities (mciudmg. 1 SOMMIE cases restricted securities) of various issucrson a pmmzpai
basis and through dxserenanaxy customer accounts. The parties will comply with the
conditions of the Rule :

" During thc;app]ncable Relzef Penod mﬁ of the ngan-,
Citigroup Parties, as ap ive:
policies, procedures and pract

Lxmztauons--
the Cmgroup _

required to- file- any. orims 14 durmg their app , od, th reiewant-'pames e
will add footitote d:sctasuré disclosing their teiaﬂonsfup mtb MSSB- In ad moﬁ, durmg

their applicable Relief Periods, once either the Morgan Stanley P:
Parties determine that they are required to file a Form 144, ‘theywi
fa{;mots dxsclasure the pgmem of the hokimgs that is. aunbutable te MSSB By way of

Conti dmtx:si Treatient: Reqmmé by MS?B Morgm Stantey and szgmup 2388
AFT2999666, 18 .



Binpham Molulchan LLP
Bisghai fom

. Parties, t.he; Ci

May29 2009

example, if the Citigroup Parties were to file a Form 144 to report a sale of “restricted
securities™ within the meaning of Rule 144, they would include fostriote disclosure _
indicating that Citigroup awas 49% of MSSB and the amount of the sales bemg made. bv ‘
the SB Chanmel of MSSB.

'aggre%ate its posmon memtormg anci repomng\ system thh MS_$B by %

2009." Morgan Stanley and Citigroup expett to be able to complotely: .s:hsaggmgtét‘évtﬁetr :
position monitoring and reporting from: MSSB by September 30, 2009, Accordingly, the -
parties request that the. aiff gmm wmpmrary mi:ef ja,ifow eachof th M(}rgan Starziey

_aggregam the posit
Chammi itigroup i

these feeds i§'in pmgress and wm bc ccim;ﬂated by the end of the parties ».appitcab!e
Relief Permds at which time the positions within the two Channels of MSSB will also be
able to be combined fmm an 1T perspcctwe

Confidential 'X‘reatment chumd by M%B Mﬁrgm !atanlev and Ci itigrop - 09’9
Af ?2«9‘59566 18
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FOIA CONFIDENTIAL TREATMENT REQUESTED PURSUANT TO 17 C.F/R. 20081

Either Morgan Stanley-or Cmgmup may be in a position to-aggregate its posmen’
‘monitoring and to enable compliance with Rule 144 ona basxs' which no tonger mqmres
,reitef carlier ti”ian ti‘xc {)ther and!ar e

ar‘éy‘mﬁ mtsfy the Staﬁ' in wntmg

relief is liniited as follows:.

“,!‘ha_s;.request-_ »

o the nehef would be temgorary, aad for thc Morgan Staniev Pames aad

ASSB would end stth&eariarﬁf(a}th«edateon
eac '0?‘ organ Stanie and Citxgreup can disaggregate its '
ing and reporting § ‘September 30,

9 (in each case uuh pefmd is reﬁm‘etf 0 aﬁ %hé applicable “Relief
Eengd" for such pmy},
(it).  forpurposes of Section 5 and Rule 144, the use-

aggregation methiod described above would be hmzt&ﬁ 1 Aﬂ’xhaw
Determinations and Volume Limitations;

Gi)y  the reliefwou

{iv)

3

Paﬁ&s ,,‘,e i txgroup ?mxes or M‘SSB as app!wab!e, is ax:t? an
iderwriter in-anunderwritten offering of the sewrxéxes atissue; and

tvy  thevelief would not apply in situations where the Morgan Stanley
Parties, the Citigroup Partics and MSSB have actual knowledge. (w;&h
actual knowledge by the Morgan Sianley Partiés or the Citigroup Parties
of ownership: pesitions by the other-and its-Channel to be based for this
ose solely-on ownership positions disclosed by the.other party in. |
Scheéuiﬁ V3D zmd 23\- ﬁl@é Wﬁh the Commassmn ﬁnder Semim 130f,

that the Morgan Stanlejé. i’ames or the Cittgroap-?
MSSB bcnef‘maﬂy own (wxﬁxm the meanm
the ;Mcrgan Siamey L’ﬁxﬁés--a‘r- the Ciﬁgmap Part
their determinations of “affiliate” status for purposes.
reference to the relief requested in this letter,

Biagham Balutchon LLP cmt’mﬁ Treanment Requested by MSSB, Murgan Stanley-and Citigroup < 0010
bingham com ATI3099666: 18,
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FOIA CONFIDENTIAL TREATMENT REQUESTED PURSUANTTO 17 €.F. R. 200.81

In addition, we: hereby confirm that none of the Morgan Stanley Parties, the
Q;tigmup Parties or MSSB is requestmg interpretative guidance with respect to the
definitions.of “affiliate” and “person” under Rule 144,

IV.  Rationale for Requested Relief
We believe the following arguments support the request for relief:
A Business Focused on Agency Rather Than Principal Trading
Because Cmgmap isnot: cmxmbuung, a prmmpai trading business to MSSB. ami

Morgan Stanley is contributing just-a smalt ading business, the primaty
business of MSSB will be retail brokerage:and pnvate. wealth managemem am}is:he

ma_,omty of pas;t:ons arein custcmer accoun
. mommmmpaim&mg

ilitating custotniers; such trading is expected to.

'féprﬁ‘&ﬁiit a relatweiy sman portion @f everali wiviim. As & resntt, Morgan Stan ley |

md Czt:group expect that, onits mm,

afetezmmed ©0: be att aﬁ'ﬂxate of tixc appﬁcaﬁle 1ssuer for pu?pcs% ‘of Ruie 344

Likewise, due to the nature of 'MSS&‘S ;mmmy humncss, we: cio not he;heve t113£
the vast. magorﬁy of 1 ansacn" g affec :

wtﬁm} the meamng of Section ?{a){i . -);e the Securities Aat

B Furthers Public Pal!cy. ()iyecma;s

i fmmat;;on requxred té
the _gmpaﬁanee of the swxft and success xxi cotpletion of the
joint-venture in the curfent market environment cannot be underestimated. We believe :

,that the mon mmng and: reportmg chai leﬁges faced by the propo ed, gomi venture are
bﬁi 2

* Wenote that to-the extent: any customers: of MSSB are themselves- *‘afﬁhaws” ofthe: apphcah}e

~zssaer, we expect that MSSB’s procedures will requiire that customers Ganfirm, complianee. with:
Rule 144, ’

f(,&mf ‘dential Treatment Requasted by MSSB, Morgan Stanley and Citigroup - 6011
AT 39996‘@(} 18
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FOIA CONFIDENTIAL TREATMENT REQUESTED PURSUANTTO 17 C.F. K 20081

First, the current ﬁnancxal crisis creates.a. special need for urgency to close the:
joint venture transaction.” The transaction will provide certainty at'a time when investor
confision is rife and confidence is low. Customers of the two firms would be provided
assurance of the future structure of their securities firm when many are struggling with

fundamental questions.of whom they can trust-with their finances and turn to for advxce

’ 'edvby Cxtzgroup_ and Marg;an S&anl&y 1s

with two: le:gacy firms. Tb@se on
complications.in compiymg wil 1 oy,
ownership data that'is required o' perf thxs aggregatmﬁ raises sxgn ificant: engcmg
business concerns for the legacy firmis busmesses {ate not contributed fo MSSB,
particutarly for Citigroup which does not have management-control over MSSB. Notonly
do these unique monitoring and reporting challenges not arise in most: transactions; as.
diseussed further in the next paragraph; they also are more challenging i this transaction
than the issues more commonly raised. .

”i"h:rd i}w scale @f ﬁm ol 'ven:mre 18, unusuaﬂy Iarge wuchmg miore thaa }()

are no‘i:'ptfa’f:ﬁi:abte and would not tesult in accurate mfonnatmn bemg cons:stentiy
provided in a-timely manner tothe pablic. The scope of these systems changes is. perhaps
unprecedented for a combination of retail operations.

Fourth, deslme the s:gn;ﬁeam: chaﬂenges pﬂsad by the scope of these systems
o t

ixén.saéﬁ'm«i.#i@re ?,e;!zfiejis y-a
financial market furmoil,

f See S‘Eﬁ No-Action {,efter ng Majé.s*ty (KE &meemmem liwfmnge Act Section 13(d) Rap&mﬁg,
dated Eﬂammbw 10, 2008, which was ‘granted, in.part; based on the Uniited Kiﬂgdcm S,
government’s response to the international. financial crisis.

Confidential ’i‘reaxmmt Requested h} MS%B Mprgm Stm!ey and Citigrogp - 0012
ALT2999666.18
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FOLA CONFIDENTIAL TREATMENT REQUESTED PURSUANTTO 17 CF. R. 20081

1In view of the unusual structure of the j joint venture transaction; the scale of the
joint venture; the massive resulting systems changes, the urgent néed to provide certainty
to customers-and the turmoil in the financial markets, we believe that it should be
possible for the Staff to provide relief in:this situation without creatiigia precedent that
niay be used by others where the: exxgcnx circumstances present here do notexist: :
Moreover, we believe that the provision of relief in this circumstance will benefit

investors and the public and will not be contrary fo the Commission’s investor pmtcctmn
mutidate. .

) ) is Sub) ( closure of interest regxmeg
globally, with each. havmg its own reqmremeﬁes ami smdards for global mnmtormg and
reporting.. Accordingly, monitoring and reporting on'a global Jevel will require.an IT
systenvthatwill work effectively on a. global basis, and implementing this system will

D..  IT'Challenges

From a practical standpoint, it may.be difficult for M@rgan Stanley. and- Cmgmup:
to'resolve the. IT integration challenges prior to or immediately after closing the :
tmnsaatmn such that thfzy and: M&SB may aff ctively 'mcsmmt and’ 'ad : 'pmsmaﬂs inthe

iiﬁwe»er, me pames exmt the mtegmuen issues: for thc IT systems th } ; §e: :
position reporting to be resolved gradually. over a few months, witha goal of compfew '
integration by September 30, 2009. :

Each' of the zwo fmns has a pmject pian with cieariy def ned IT. m;iestanes and :

ver, the unprecedented scaleof M Sﬁ’s bmkerage epemtton& mal@es
such manual wm‘kamunds impractical, and any form of manual workaround in two very:
farge organizations faises significant concerns regarding:the reliability of data-and the

;iwnﬁdm&z} “Freatmont Reqmsts:g% by MSSB, Morgan Staniey:and Citigroup - ~{013

AFTI9666.18
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FOIA CONFIDENTIAL TREATMENT REQUESTED PURSUANT TO 17 CF. R.200.81

tesulting conclusions.. In addition, pre -paﬁng and implementing these maauai
workarounds would require sighificant’ “and wot imately distract and delay
the firms® respective IT groups, as well as tkear comphaace pemotme’t from thexr prxmary
goal of IT integration and strict compliance with the rules ity the vear term.

“The following are some-of the IT i issues that must be resolved before the, ‘
successful integration of the MSSB data into the: Morgaw Stanley-and-Citigroup I'T
systems for Affiliate Determinations and any application of Volume Limitations:

t2 o ABE D ere wm be '
vpanmes ifthe: posmcm data' is integrated prematurely. T{)
rese)lve this issue, a translation table-must be created to eliminate
the discrepancies before the Contributed Businesses’ position ;
data may becombined. The: process of creating stich-atable and
mapping the reiewam data from Citigroup’s systems to Morgan
Stanley’s (and vice versa) will be_mneéconsﬁmng and dxﬁ'icult.

differently.. _Aergan Stan /- and Citigroup are work ng mgeth@r

to find a common data modet 0 process the positions.
together Each IT systeus goliects differcnt information about
customer accounts and, eve; ere they- coliec& thesame

information, they may do so differently; comphcating efforts m
determing which datd should be’ included inréports. zmd how it .
shiould be caleulated..

10ser thﬂmgh Morzgan .
Y- ,ugraup have different tools available to'do this,
they must’ agree upon standards:to be impleniented on both sides
in‘order to begin automated traasmiSSiéns in'a secure manner,
This-effort can take time if one of the parties néeds 1o acquire

and install new £wis in order to-support these reuirements.

Swghm %&g‘i,ﬁf.&ea i
inwmm O

Roquested by MSSH, Morgan Stanley.and Citigroup - 0014
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FOIA CONFIDENTIAL TREATMENT REQUESTED PURSUANT TO 17.CF R.20081

As noted above, the parties expect these various [T integration issues to be
resolved gradually over a few months, with a goal of coinplete mtegratmn by
‘September 30, 2009,

E. Temporary Solution

mally, ami mos; nmabty, the pmposal far Legai Day Om: 1s onty a te:zzporacv

Morgan Staniey or ngrcmp may be m a posman to aggregatc :ts pos. ot ontor; )
enable compliance with Rule 144 on 4 basis which no kmger e Vutms rehet earhar than
ﬁm uiher anéfor eaﬁxer than MSSE If Mor iy Stanley ¢ iBrou]

Cef MSSB tmm Mm‘g&n Statile
to selbsecurities on -a principal tradmg basis-or

:far diseretmnary eusmmﬁr.weoun&; n.démptxwrze with Rule 144,

'Mﬁrgan Sianley Pames orthe Cmg,ronp Pamw x}‘ w;théut 1é "on under Sect:on S5of

the Secutities Act or compliance with Rule 144 thereunder, such parties temporarily sell
securities on a principal trading basis or for discretionary customer accounts onthe; bas;s
described above. This request for relief is subject to the limitations and
acknowledgements set forth in Part 111.C. ‘above.

Contl dcmxai 'izcatmm chncsicd by MSSB, Morgan: %anicy andegmup ﬂ(}h
AFTID9966618



May 292009
Page 16

FOLA CONFIDENTIAL TREATMENT REQUESTED PURSUANT TO 17 CF.R. 20081

calhes w:th the j(}lm :
vemure. when none in faet cxxst Accerdmg?y‘- 'notzce of this letter is also being sent to -
 the Office of Freedom of Information and P ivacy Act Operations. of the Commission,
and we respectfully request that the Commission accord: confidential treatmient to this
request and dny written response from thie Staff thereto pursuantto 17 C.F.R..§200.81
until the earlier of (i) the Closing Date and (i} the-date that is 120 days from the date of :
the Staff’s responseto this Emer

LLP at (617) 951-8527,
cha Travers ﬂxeandmxgneda!ﬁm ;
above phmw number 16 discuss 3ny questxms or comutents to this letter. ' 1

Fleasa ﬁ@ﬁiﬁ(‘a Iy erven el

ismcereiy yours,

) MW‘%

Jokin %f Utzschneider

koo jMijf_:fiielic C)msehakoff (Margan Smnksy}

Amy Kmti (Bmg,ham Mcﬁﬁtch"
Hardy Caﬂw@t (Bmgham M
{Bingham

fLannv %hwm‘iz {I}avsé PoIk &_--Wa:ds&eii)
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