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Response of the Office of Chief Counsel —
Division of Corporation Finance
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}Citigroup Inc. Washington, DC 2 20544 |
Incoming letter dated May 29, 2009 .

Received SEC

Capitalized terms in this letter have the same meaning as in your letter.

Based on the facts and representations in your letter, but without necessarily
concurring in your analysis, the Division will not recommend enforcement action to the
Commission if, without registration under the Securities Act or compliance with Rule
144 thereunder, and from Legal Day One through the applicable Relief Period, the
Morgan Stanley Parties, the Citigroup Parties and MSSB sell securities on a principal
trading basis or through customer accounts over which they respectively exercise
investment discretion, in the manner and subject to the limitations described. in your

letter.

We have considered your request for confidential treatment of your letter and our
response. We have determined that the request is reasonable and appropriate under 17
CFR § 200.81(b). Accordingly, your letter and our response will not be made public until
the earlier of (1) the Closing Date and (2) 120 days after the date of our response.

This position is based on the facts and representations made to the Division in
your letter. Any different facts or conditions might require the Division to reach a
different conclusion. This response expresses the Division’s position on enforcement
action only and does not express any legal conclusion on the question presented.

Sincerely,
K-

Thomas J. Kim

Chief Counsel and Associate Director



UNITED STATES _
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

DIVISION OF
CORPORATION FINANCE

May 29, 2009
Mail Stop 4546

John R. Utzschneider
Bingham McCutchen LLP
One Federal Street
Boston, MA 02110-1726

Re: Morgan Stanley Smith Barney LLC.

Dear Mr. Utzschneider:

In regard to your letter of May 29, 2009, our response thereto is attached
to the enclosed photocopy of your correspondence. By doing this, we avoid

having to recite or summarize the facts set forth in your letter.

Sipgerely,
C Z g

Thomas J. Kim
Chief Counsel & Associate Director
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Division of Cmpomtwn Finam;é

Re: Morgan Stanley Smith Barney - Request for No-Action
Position - Section 5; Rule 144

Ladigs and Gentlemen:

Thts Im:- cemams certain: r?qu&sm fm temporary reliefon: 5behaif of Mmgan

{the “‘%taﬁf’*} of th it
Commission (the “Commyissior L) €01 that it-would not'n

¢ enforcement action agamst MSSB the: Morgan Stanley
Partiés'or the Cmgfmp Parties if, without regzsiranon : nder Section § (“Seatzm "of the

prmclpa} fmdmg
ary custonier accounts oif the basasvdescnbed below,

R

basis:of for discre

Toprovide you with necessary background, Part I of this letter provides an
overview of the formation and structure of MSSB. Part 11 pmvzﬁes & discussion of the

' As-discussed firther below, the businesses being contributed fo-the joint venture will
inclade certainnon-U.S, affiliates which will be separate subsidiaries of Holdings (as

 defined below). For purposes of this discussion, “MSSB” will include Holdi ings-and such

affiliates notwithstanding the fact that such aﬁil:ates technically will be separate

subsidiaries of Holdi ngs.
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management and structure of MSSB expected to be in place on the ck)smg; of the

tranisaction. Part TH provides a tempormy proposal for relief and Part IV provides a

rauona}e ther@fore ’Part Visununarizes {f ientmns.‘ for effecting transactions under
relief ; VI summarxzm the: -

: ceptions, the Morg niey Cm;mbated j
Busmesses {téxe “MS ; azmei” md,, colle:cmely thh the SB Channel, e?“-QMg”} ,
;m:lude Morgaa Staniev s(’iio A / busi

. apnetazy'tr.‘admg and underwrmng, :
w;il remain in MS and CZ(;M? m;d are fiot. bcmg c@ﬁmbumd to MSSB.

i ,eheﬁtm faéniimtxm\ ahd g
far pmprie:tary iradmg'p___rpoi :_s o =

Confidential T featment Rm;;ucsud by MSSE; Morgzm Smniéy and Citigroup - 02
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g zs the ;mentmn of C;tzgmup and Morgan Stan!ey that, faﬂowmg»ﬁxe ci%mg of

‘Fc}f Legél I}ay One, due 1o the siz size and oompiextty af the wﬁn bmed. '

mtenés o make as faw ciyanges as. p_ossabla w iegacy crgamzatmm}. operati

taken into aceount\fer Rnie~ 4 ipurpasas

.Holdings wzii be managad by & hoard af &:rect(x& com;stmg x}f faur Murg,an
Stanley designees, two .'d

Holdings* manage
Citigroup: will have ¥

mwesis m Hoidmgé and on; Qperatmg, aéquzrmg or Hakimg é«iﬁt&é hat. engag, : wrtam
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B. Integration Eﬁ)m toDate - 1T, Manag;ééieﬂz and Other

As discussed fusther herein, the mtegrauon of’ the IT systems ma very exmnsm:
and difficult undertaking that will take
two Channeis emgisyaeﬁ,f 3

m;{ﬁ the: and of Relief Pm, s
independently.

C. Voring and Investment Decisions for MSSB During the Relief Periods

as follows:

. F@r cmmner awmm{s over shich the &
authority:. MS: Channel representatives: make mdependem mvestmeni
éeczsxoas for: wgﬁemer aceounts over: whxch they have been gtanwd

i rin has no recommendation. This same proces

diseretionary customer-accounts where the customer mquests that tha MS
Channel, as a client service matter, vote pmxtcs on behalf of the ;
customer,

Rlugham Belulchenit? Confidential Treatment Requested by MSSH; Morgan Stanley: saé(»mgmup Q058
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makes: votmg and investment decisions for the ciistomers in tiaese
managed accounts,

| Wﬁhm the ?B Channel the methoéoiogy forvj ing and investment desisions is
sxm;iar . P o i :

] manmai advssors
wh is wmpmsed nt

financial advisors
- managed account
o fm' custemersfam {

» mcmnmen@tmns vutmg dec£310ns are madé by & commil iee e}f
'emplayws uf the SB Channei

Fﬁese pmcesses w ' ;g'mmﬂy smyzi_ p,lax:e aﬁer Lega! Dav One and'thmugh the pames
p?;cabte Rel
imize o

| Binghao MeCutchan kL Confidential ima:mem Reqmsted by MSSB, Morgan Stantey and Citigroup - 06.
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; AB-,« Morgan Stanie_y and Cmgroup wzil :

Ory or © f&czi me anMSSB
( gan Stanley or Citigroup about its '

£ra<img. exccpt as nme&sary to execu&e a trade thmu,gh MS or CGMI. Morgan Stanley

and Cmg;reup w1¥£ not: share mfomaﬁm aimm thexr pendmg zmestmem iasmkmg ar ’

itades in the MS Chafme! mli be cieafed hr_ough and custodae -MS, and custome
trades in. the SB Channel wﬂ§ be uieared throagh a:ad cu%todxed at CGML An a resxﬁt

(m accordame wﬁh ihe SFC’S dxsaggz?egaﬁ(m gm ance in ﬁs Release No 4@39538
(January 12 . 1998)).

L

Rule 144 is that of affiliate status, i.e. whethef

issuer pursuant to Rule 144(a)(1). Rule T44¢a)(1)- deﬁnesén afﬁh & rcxf an jssuer asa -

person that dlmcﬁy, orindirectly through one or more intermediaries, controls, or is
controlled by, or is-under common control with, such issuer. Rile:144{a)(2) provides that
the term “perae ;' when used with refarence toa person for whose accoums sccum:es are

Morgan Staney and Citigroiip - 007
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to be'sold in reliance upon Rule 144, u‘sdudes, in addztwu to s;u{:h person, any. corporatwn :
or other organization in which such person is the bencﬁexai owner of ten percent or more
of the equity interest. » :

Each of the Morgan Stanley Parties, the Citigroup Parties and MSSB will hold
securities (including in some cases restricted securities) of various issuers on a principal
basis and through discretionary ¢ustomer accounts. The parties will comply with the
conditions of the Ru 5afe hsdwr as modified by Pmpos‘af for Temporary Relief
i)eiow when enterin ' urities: As dxscus.sed

@n §eptembes" :

B, Proposal for Temporary Refiéf‘

- During the applicable Relief Penod each of the Morgan: Stanley Rarties and the
Citigroup Patties, as:applicable, will continue their respective current position monitoring
policies, procedures and practices for purposes of Rule 144.. Bach.of the Morgan Staniey
Parties and the Citigroup Parties il aggregate the securities managed and/or _
beneficially owned by the portion of MSSB that was contributed by such party. Thatis,

mgle the Morgan Stanley Parties wﬂ% aggre,g,aw the: _ ?

ahons ):m& : V appizc,_ on: vf the volume‘ "mtatmm _ :
‘olume Limi "), and the Citigroup Partics v ‘aggregate thei _holdmgs
ﬁsc&sa of the SB Channel for purposes of Affiliate Detérminations. and any Vi
iam;tamﬁs During its applicable Relief Period, neither th xan Stanley” :
itigroup Parties will aggregate their positions with MSSB as a whole: far@nz;m&s ﬂf
Afi‘_ iate Determinations or Volume Eimitations, nor will MSSB' sepamtai} makeany
Affiliate Determinations or track Volume Limitations. The MS Channel is curréntbr
monitored and reported-on an aggregated basis with MS and the SB Channel is currently
monitored and reported on an aggregated basis with C;t;gwup There are dedicated
groups for each parent: charged with monitoring and reporting 4 its ‘positions.and these
ps-will continae to.do such monitoring and reporting for each’ parent’s res;:ec

'Chakmei demng the parties’ appiwable Relief ?enods e he " ‘

In the event that either the Morgan Sstau ley Partiesor the Cst:gmu;; Pamas are.
xequ;reé to file any Forins 144 during their applicable Relief Period, the felévant pames/
will add footnote disclosure disclosing their relationship with MSSB. 1n addition, during
their applicable Relief Periods, once ¢ither the Morgan Stanley Parties or the Citigroup
Parties determine that they are required 1o file a-Form 144, they will include irrsuch
footnote disclosure the portion: of the holdings that is attributable fo MSSB: By wayof

Confidential Treatment Reguested by MSSB ergaa ‘&amkey and (Jcigwup (3(18 '
AST2999666.18
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axampie% if the: Citagmug Pamas were to file a Farm te:repor!; a éaic of “restucteﬁ
securities™ within the meaning of Rule 144, they would include footniote disclosure

indicating that Citigroup owns 49% oz‘ MSSB and thae amount of the sales being made by
the SB Channel of MSSB.”

Reiwj f’ez zaa’s

'aggm§ :
2009. Morgan Stanic} aﬁd ,
p@&itmn memtormg and veport

1o an mdm, ual seou ‘ty for whwh a repomng' thresheid has:: ﬁeen &xcmgd and é
_Vbemg fnada, :xezthcr pafiy rre

(Ihannel Cxtagroup is simil irly ;
enable it to report positions in securities withi annel. The. 1mpimenmnon of

these feeds is in progress and will be cempletad by the end of the parties” applicable.

Relief Periods, at which time the positions within’ the two Channcls of MSSB will also. be
able to be:combined from an I perspectwe .

Bingham Molutchey 18
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Either Morgan Stanley-or. Cxtigroup miay be in a position to- aggrepate its. posmon
‘nmmtérmg and to enable compliance '1th:iiaie 144 on a basis which ﬂo kmger requires
relief earlier than the other an < p is
‘able to aggregate its position monitoring and repomng withi MﬂSE or xf Imtit are able to
Zdlsaggmgam their position menitorin and»repomng from MSSB earlier than: September
30,2009, in each case such par { notify the Staff'in wntmg

This request for relief is limited as follows:

(i) the. mixef would be temporary, and for the Morgan Stanley Parties and.
the:Citigroup’ Parties would not extend past the eatlier of (a) the date on’
which Morgan:Stanley or Citigroup, as the case-may be, can aggregate its.
poa;men mamt@rmg_and repomng w1th MSSB or{b) eptemher 30 :

i1} the te
aggregatma meﬁ;wd descnbaé abmfe Wouk% be hm;te;d to Aﬂihatﬁ
Determinations and Volume Limitations;.

i) tha'rehef would be limited to. transactions i m whn:h ‘thé Morgan St nley

tfadxirg,haém o tﬁmugh"abﬁéﬁi}\tﬁ over whic
the Citigroiip Paities or MSSB exércise inveshm

@)

underwm&r inan: underwnitm fo‘enng uf the securxtxes at issuey and

(v} the relief would not apply in situations where the Morgan Stanfey
Parties, the. Citigroup Parties and MSSB have actual knowledge {wﬁh
actual knowledge by the Morgan: Stanley Parties or the Citigroup

of ownershxp pcysxtmas by the other ami xts Ch&mef t*o be base'__ or-th:s
: ‘solely h,; ' :

Emixange Act} secmes'm: cessof the applica
the Morgan Stanley Parties or the Citigroup Parti
their determinations of “affiliate™ status for purposes 6f Rule.
reference to the relief requested in this letter,

i 43 £ #
tagham Belulchenilp Confidental Troament Requested by MSSH, Morgan Stanley and Citigroup-+ 0010
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FOIA CONFIDENTIAL TREATMENT REQUESTED PURSUANT TO 17 C.F. R. 200.81

In a&dmon, we hereby confirm that none of the- Mc)rvan ‘::taxﬂey Parties, the
Citi igroup Parties or MSSB is requesting interprétative guidance with respect to the
definitions of “affiliate” and “person” under Rule 144,

IV.  Rationale for Requested Relief

A.  Business Focused on. Agencv Rather Than Priiwfpa} ?’Mdfrzg

Bveeama Cxtagroup is, not cofxtnbuung a pnncxpai tmdmg busmess- ta_MS&B and
Ca mal tradin "

husmess of MSSB wsﬁ be refm[ bmkerage and pr
major;t}f of’y posmom afe in customer acc

ofi its busmessx rem:h a threshold af sec ,nty owncrsmp that wou .resutt-
determined 1o be an affiliate of the. applicable issuer for pirposes ‘of Rile 144

Likew;se, éne ;o the nature’ f :MSSst pnmary bustness, we: do not b&heve thai

,that the mcmiormg aﬂd ; ,
‘unique, and possibly unprece
\aiterxmwe repm'tmgpt ;

fzimzng (}f the tramaction wauid have to be: éeiayed

* Wenote that to the extent any customers: of’ MSSB are themselves- “‘afﬁhates” ofithe: apphcabic
isstier, we expect that MSSB's ‘procedures will require that customers confinm compliance with:

JRule 144,

Confidential Treatment Requested by MSSB, Morgan Stanley and Citigroup - 6011
ATTIHO666AS
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First, the current. ﬁnancxal crisis creates:a. spcc(ai need for urgency to.close the
joint venture transaction.® The transaction will provide certainty at 4 time when investor
confusion is rife and confidence is low. Customers of the two firms would be provided
assurance of the ﬁxmre structure-of their securities firm when many are struggling with.
fundamental questions of whom they can trust with their finances and turn to-for adv ice:

g-éhanges"of Whlp ofa bmker daa{er are. sxmptg
acqmsxtmn&, not reqnmng ﬂae me ger of ‘ metml Q_peranons thh eﬂgomg mngemnts

business concerns for the legacy firms Susine '

do these unique monitoring and reporting ci}aﬂeugé& ndt arise in mast transa«:\ttomsg ”
disciissed further in the text paragraph; they also are more challenging in this franemtwn
than the issues more commonly raised..

Third, the scale of the.joini
million:custormer accounts:and cr
MSSB, Morgan Stanley ani
they must make extens
and business yses. ¥
are not practicable and would not result i accurate mfomamn bemg eonszstentiy
provided in a-timely masiner tothe public. The scope of these systems changes is: perhaps
unprecedented for a combmauan of retail operations.

vetiture is. uwsaaib Imge touching more than 10

iransactxon mcxre qmc y an _-appmprxate and in. the. pub[ic mteresi gwen the currem
financial market turmoil,

¥ See SEC No-Action Z,effer Her Maj&?’{) ' Gavernment - Iflw‘w»ge Act Section 13(d) Repomfz&
dated December 10, 2008; which wis granted, in. part, based on the United ngdam S
goverpment’s response [0 the international financial erisis.

Confidential Treatment Requested by MSSE; Morgm Stantey.and Cifigroup <0012
AITIING66.A8
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FOIA CONFIDENTIAL TREATMENT REQUESTED PURSUANTTO 17 C.F. R.200.81

In view of the unusual structure of the joint venture transaction, the scale of the:
joint venture, the massive resulting systems changes, the' xxrg«em niced to pmv;de certainty
to customers-and the turmoil in thc finaneial markets, we believe that it should be
gmssxbia far ﬁ“ze Staﬁ' to- pmv;de rehef m thxs smzamm without creatinga precedent: tha{

mvesiors and the pxzbhp ami wxlk ot ba contrmy fo the C}ommxssm s mwswr protcctma
matidate.

€. Coordination of Global Regulatory Régimes

Edch of Motgan Stanley and Citigroup is subject to disclosure of inferest regimes
globally, with each having its own tequirements and standards for global monitoring.and
reporting. Accordingly, monitoring and reporting on'a; giabal Tevel will require an [T
systﬁm that will work efféctively on'a. gioha% basis, and :mplementma this system will
take time.

D.  ITChallenges

From-a practical smndpmnt it may be difficultfor Morgan Stanley: and Cxtxgxeup
oresolve the IT integration challenges prior to or immediately aftet ¢losing the
tf:msactm sueh thax they and MﬁSB may effccu. i '£ y monitor and trazie posmﬁﬂs inthe

cusmmer accﬁums uﬂder Raie 144 on Legai Day ()mx As noted abwe, thmf« ii‘ébe
Sigmficzmt work involved in integrating the MSSB data into two companies” I'T systems
mrd inthe meannma, there mli be gubsmmxai pmduct daza and system d;ason Ge. "{‘hat

exchangeé datafeeés of their. repomng pc 1 1 be ’
Legal Day One and the parties.are- work 1g-with ’l’f&és a8 desctxbeﬁ in Now 4 abrjw.
However, the parties éxpect the integration issues for the IT systems that are relevant to |
position reporting:to be resolved gradually over.a few months, withia goal ¢ of omplete
integration. by September 30, 2009.

Each of the two firms has a project plan with clearly defined IT milestones and
goals, annd which sets out the steps that have been taken and the steps that remain to be-
sakendoward. eompim integration.

To the extent that the LT systems are ot integrated as nécéssary to facilitate:
y Orie; manual workarounds would be the only possible s solution
absent relief. H&wevery the unprecedented scale of MSSB's brokerage operations makes

such manual workarounds impractical, and any form of manual workaround in two very:

'iarge organizations raises significant concerns regarding the reliability of data-and the-

-tmnfxdm{ml “Freatmicnt Requested by MSSB, Morgan Stanley:and Citigioup - 0013
15966618
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FOIA CONFIDENTIAL TREATMENT REQUESTED PURSUANT TO 17 C.F. R. 20081

the firms’ respective. : complia
goal of IT mt%:grai:u:m a:xd strxet comphans;e Wxﬂ! the: ralss in the nearterm.

The following are someof the IT i zssues that must be resolved before the
successful integration of the MSSB data into ¢ Morgan:Stanley:and Citigroup IT
systems for Affiliate Determinations and any application of Volume Limitafions:

ot ‘ i Hor es:. For many. securities: there is.
no common mtematmnai secum; :demﬁer Thts is parfmulari‘y

zhe ci: screpancies. before the Qent:;buwd Busmesses p@sxuoxx
éata may be cembmed ’Ihepmeesg of creatmg such a tabie and

o find a common daw moﬁni in‘order to pmcess the ositions.
wgether Each I system collects dtffemnt information about

&eééfmme Whieh data. shquid be mcinded i mpaﬂs and how 12
should be caleulated,. .

they must agree upsn standa‘rds t&} be imp emeniedvon ’beth sxd%
in-orderto begin auzomawd traasmxsswns T4 Secure manner,
This-effort can-take time if one of the: parties needs to-acquire
and install new tools in order to-support these rez;mrements

aiszzgmm Meknichen 1P e Eii xtﬁai'l’ Re

d by MSSB, Morgan Stanley. and Citigroup - 0014
Bibghemicom  AmoooGeIs
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Ay noted above; the parties expeet these various [T integration issues to be
resolved gradually over a few months, with a-goalof complete integration by
Séptember 30, 2009,

E, Temporary Solution

Finally,.and most notably, the proposal for Legal Day One is-only a temporary
f providing market transparency undet difficult.
Jand is.merely ttob gap until the:
resolved. With.

ties on. a principal trading basis or for :
nce with Rule 144 as written assoon as such
¢ mdependent capability to do so or shortly thereafte above, ¢
Morgan Stanley or Citigroup. may be in a position to aggregat
‘enable compliance with Rule.144 on & basis. '

the other and/or earlier than MSSB. 1f Motgan Stanley or Citigroup is able to aggregate.

its position monitoring and reporting with MSSB, or if both parties are-able to ,
disaggregate their monitoring and reporting from MSSB eatlier than September 30, 2009,
in cach-case such party will notify the Staff in writiiig. :

V. Lutentions for Effecting Transactions Under Rule 144 following thie Relief

Following the integration of the MSSB data into the Morgan Stanley and-
Citigroup:IT systems and the disaggregation of MSSB from Morgan Statiley and
Citigroup, the parties will have the ability to sell secutities on a prisicipal trading basis or
for discretionary-customer accounts in compliance with Rule 144, :

VI

group Parties request
that the $ of ould not '
recommend {o:the Commission that it take enfe it action againist MSSB, the :
Morgan Stanley Parties or the Citigrotip Partics if; without registration unider Section 5 of
the Secutities Act or compliance with Rule 144 thereunder, such parties femporarily sell
securities on a principal trading basis or for discretionary customer accounts o the basis
described above. This request for relief is subject o the limitations sind
acknowledgements set forth in Part 111:C..above.

Confidential Treatment Requested by MSSB, Morgan Stanley and Citigroup = 0015
ALTI909666:1% _ ‘
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FOILA CONFIDENTIAL TREATMENT REQUESTED PURSUANT TO 17 C.F. R. 200,81

As of the date of this letter, the parties have not gmbhcl‘y disclosed certain information
contained herein, including their expettations:i garding the closing date of the :
transaction. Public availability of this in could have adverse corisequences for

¥

the parties. For example, an unexpected d&lag in the closi could be interpreted by

market participants as an indication that there :
venture When none i fagt exist. Accorcimgiy, notice of this letter is also being sent to.

 the Office of Freedom of £nformamn and Privacy Act Operations. Of the Commission,
and we respectfully request that the Commission accord confidential treatmient to this
request and any written response from the Staff thereto pursuantto 17 € "2(}9 81
until the. earlier of (i) the Closing Date and (ii) the date that is 120 days 1
the Staffs response to this letter.

re-material difficulties with the joint

ta tLa(me Gerveny of Bs gh
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