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Response of the Office of Chief Counsel

Division of Corporation Finance

Re Morgan Stanley Smith Barney LLC
Received SEC

1111

Morgan Stanley

Citigroup Inc
647

Incoming letter dated May 29 2009
Washgti DC

Capitalized terms in this letter have the same meaning as in your letter

Based on the facts and representations in your letter but without necessarily

concurring in your analysis the Division will not recommend enforcement action to the

Commission if without registration under the Securities Act or compliance with Rule

144 thereunder and from Legal Day One through the applicable Relief Period the

Morgan Stanley Parties the Citigroup Parties and MSSB sell securities on principal

trading basis or through customer accounts over which they respectively exercise

investment discretion in the manner and subject to the limitations described in your

letter

We have considered your request for confidential treatment of your letter and our

response We have determined that the request is reasonable and appropriate under 17

CFR 200.8 1b Accordingly your letter and our response will not be made public until

the earlier of1 the Closing Date and 120 days after the date of our response

This position is based on the facts and representations made to the Division in

your letter Any different facts or conditions might require the Division to reach

different conclusion This response expresses the Divisions position on enforcement

action only and does not express any legal conclusion on the question presented

Sincerely

Thomas Kim

Chief Counsel and Associate Director



UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON D.C 20549

May 29 2009

Mail Stop 4546

John Utzschneider

Bingham McCutchen LLP

One Federal Street

Boston MA 02110-1726

Re Morgan Stanley Smith Barney LLC

Dear Mr Utzschneider

In regard to your letter of May 29 2009 our response thereto is attached

to the enclosed photocopy of your correspondence By doing this we avoid

having to recite or summarize the facts set forth in your letter

erely

Thomas Kim

Chief Counsel Associate Director

DIVISION OF
CORPORATION FINANCE
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John Utschneider

Direct Phone 795 852
Direct Fax 6I7951.8136

jolin.utzschneidcrbingham.corn

May 29 2009

Division of Corporatiou Finance

Office of the Chief .Counsl

US Securities and Exchange Commission

100 Street N.E

Washington DC 20549

Re Morgan Stanky Smith Barney Request for.No-Actiou

Ps1tioo Section Rule 144

Ladies and Gentlernen

This letter contains certain requests fbr temporaty relief on behalf of Morgan

Stanley Smith Barney LLC MS.S01 and its two ultimate parents Morgan Stanley

Morgan Stanleyand together with its affiliates other than HOldings as defined

below MSSB and other direct and indirect subsidiaries of Holdings the Mj
and Citigroup lnc jigrnup and together with afiUiatesoIber

than Holdings MSSB and other direct and..indirectsubsIdiaris of Holdings the

Cjflgçuo Parties Speufia liv the purpose of this lettu is to request that the Staff

thegff ofthe Division of.Corporation Finance of the Securitiesand Exchange

Commission the Con jjjfor the JCconfirm that it would not recommend to

the Commission that it take enforcement action against MSSB the Morgan Stanley

Parties or th Citigroup Parties it without registration under Scction çof the

Securities Act of 1933 as amended the ecuts Act orcampliancewith Rule 144

thereunder J44such patties temporarily sell securities on principal trading

bis.ôt for discretionary custOmer accounts on the basis described below

To provide you with necessary background Part of this let1cr provides an

overview of the formation and structure of MSSI3 Part 11 provides diScussion of the

As discussed further below the businesses being contributed to the joint venture will

include certain non-U.S affiliates which will be separate subsidiaries ofIoldins aS
defined belo For purposes of this discussion will include Holdings and such

affiliates notwithstanding the lait that such affiliates techmcall will be separate

subsidiaries of Holdings

iidethai1mentRequetd.by MSSI3 Morgan Snncy anlcitigroup 001
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management and structure of MSSB expected to be in place on the closing of the

tran Part Ill pros ides temporal proposal for relict and Part pros ides

rationale thercflrc Part summarizes the Intentions for etiecting transactions under

Rule 144 aller the need for the requested relief has passed and Part VI summarizes the

relief sought in this letter

1escrintion of MSSB and the Transaction Creating MSSB

\ISSR is Delaware limited liability company formed on lebniary 2009 All

membership interests in MSSI3 are owned by Morgan Stanley Smith Barney Uoldings

LLC Delaware limited liability company 1leidjng

Inklings and MSSB ere formed pursuant to Joint Venture Contribution and

Formation Agreement dated as of January 13 2009 the Contribution Agreement by

anti between Citigroup and Morgan Stanley Pursuant to the Contribution Agreement and

uhject 10 the completion of detinitie limited liability company agreement to be

entered into at the closing Citigroup and Morgan Stanley have agreed to contribute

Lirtain assUs and businesses to MSSI3 thc Contrihutd Businsss With wtain

exceptions the Ciligroup Contributed Businesses the j3.Channer include Citieroup

retail brokerage and futures business operating under the name Smith Barney in the

States and Australia and under the name Quilter in the United Kingdom Ireland

and the liannel Islands With certain exceptions the Morgan Stanley Contributed

Businesses the MS Channel and collectivcI with the SB Channel the Channels
niclude Morgan Stanleys Global Wealth Management business and its private wealth

management business on worldwide basis In the United States the Citigroup

Contributed Businesses are conducted principally ithin Citigroup Global Markets Inc

Citigroup subsidiary and the Morgan Stanley Contributed Businesses are

conducted within Morgan Stanley Co Incorporated MS Morgan Stanley

suhsidiar The prirnars business of MSSB will be retail brokerage and private wealth

management Although MSSB through the MS Channel as defined in the paragraph

below will engage in limited amount oIprincipal trading through the MS Channel

which mat implicate Rule 144 such trading is expected to be mostly for the purpose of

facilitating customers and is expected to represent relatively small portion of its overall

activities Ihe institutional businesses of MS and CGMI such as underwriting advising

on mergers and acquisitions and institutional and proprietar trading and underwriting

ill remain in MS and CGNll and arc not being contributed to MSSB

he MS Channel employs full time fixed income Flirading business collectively

the Desk This Desk maintains proprietary inentory fOr client trade facilitation and

mr proprietary trading purposes
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It is the intention of Citigroup and Morgan Stanley that following the closing of

the transaction the .entrihuted Businesses currently conducted by CGMJ and MS in the

United States will be conducted MSSB in substantially the same fashion with certain

limited modifications he closing of the transaction is expected to occur as of May

2009 the sipgj4te and June 2009 is the target first day of MSSI3 operations

Lcigai Da One MSSE3s business will be earned out by approirnatdy 20 000

financial ad isors in the United States whose registrations will be transferred to MSSI3

For egal Day One due to the sue and complexity of the combined entit MSSI3

intends to make as few changes as possible to legacy organizatiiaL operational and

super usory structures as they currently cust in COMI and MS Most signuficanth br

ccrtun period of time thc customers of the 513 Channel will continue to hive thur

transactions cleared through and have their customer accounts custodied and carried by
GN1l and customers of the MS Channel y.ill continue to have thur transactions

cleared through and have their customer accounts custodied and earned by MS As part

of this clearing function the services to be provided by MS and CGMI will include

ekaring and settling securities transactions providing trade confirmations and customer

statements and performing certun cashucring functions custody services and iclated

services number of functions including regulatory compliance and
supervisory areas

will be coordinated and aligned and others will be centralized pursuant to umbrella

programs and policies that will overlay the legacy programs and polices of the two

Channels Over time and following the parties applicable Relief Periods as defined in

Part H.LC below it is expected that the two Channels will be integrated into one

operation and that uliiinateh MSSB will become fully sclfclcarmg and custoth and

carry its own customer accounts

At the close of the transaction through various subsidiaries Morgan Stanley will

own 51% of floldings and Citigroup will own 49% of Holdings As noted aboe the

Contributed Businesses will include certain additional nonU affiliates of Morgan

Stanley and Citigroup all of shose holdings in SEc-registered securities will need to be

taken into account for Rule 144 purposes

holdings will be managed by board of directors consisting of four Morgan

Stanley designees t%%o Citigroup desugnees and the senior most operating eecutivc of

Uoldmgs subject to certain requirements Board decisions vill be made or delegatcd to

Iloldings management by majonty vote provided that each of Morgan Stank and

Citigroup will have veto rights with respect to certain matters

Morgan Stanley ill be provided uth certain call rights eercisable following

the third fourth and fifth anniversaries of the closing or upon change in control of

itigroup which ultimately may give Morgan Stanley full control of Holdings Citigroup

vull be
pros

ided certain put rights exercisable upon change in control of Morgan

Stanle or under certain circumstances following the sixth anniversary of the closing

l3oth Morgan Stanley and Citigroup will he subject to certain restrictions on transfers of

interests in Holdings and on operating acquiring or holding entities that engage in certain

Coniidcntiai Tieaimcni Rtquestcd h% MSSB Mrgui Stanicy and Citigroup 003
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restricted businesses Each will have customary registration rights from the earlier of an

IPO and the sixth anniversary of closing

Prior to and following thc closmg MSS1 will work to integrate thc information

tcchnology IF sstcms of both Channcls Due to the massive scale of the jomt

cntuit hewcvu creating an antcgratcd Ii system from the iMl and MS kgacy

stcms will rcuire etcnsive changes to multiple systems cocrmg range of busincss

uscs and multiple client communications and for sonic timc thcrc will be both product

data and system dissonance

Management and Structure of MSSB

Management qf MSSB as qf Legal Day One

As of Legal Day One the MSSB executive management team is expected to be

in place Most mcmhcrs of thc MSSB c\ecutie management team will he cniploycd full

timc and will
pros ide all of their professional ser ices to MSSB lowc cr in sonic

instances certain members of the team will have additional responsibilities at their

rcspcctivc lcgacy employcrs at least through the transition period James Gornvin thc

Chairman and CEO of MSSI3 will continue to be an executive of Morgan Stanley

Likewise certain other mcmbers of MSSI3 management will retam

responsibilities at Moigan Stanley in administrative functions including operations If

human resources and legal However it is not currently anticipated that any ot these

pcoplc will be in%olvcd in directing etfcctmg or recommcnding transactions in securities

or voting securities on behalf of MSSI3 Or its customers There will be other MSSI3

pcople who may hae ongoing responsibilitics at Morgan Stanley and/or who will be

inolcd in directing thc voting and incstmcnt of securities at MSSI3 Uowccr in light

ol the protcctions to bc implemented See Information f3arrierr hlow MSSI3 and

Morgan Stanky sill not share information about their rcspcctic customeis trading or

thur
proprictary Iiadmg except as necessary to indicatc thc c.istence of inentorv or to

tacilitatc an MSSI3 tiade In addition in order to satisfy arious Financial Industry

Regulatory Authority requirements regardingreview of research distributed and

markcting materials created by MSSI3 there may hc limited number of cmployees of

th Citigroup and Morgan Stanley affihatcd brnkcr-dcalcr who will be dually -rcgistercd

with MSSE3 for certain period

nliduftai rtaLnint Rqusted MSSI3 Morgan Slanky and digroup 004
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Integration Efforts Jo Dale IT Munageineru and Oilier

As discussed further herein the integration of the IT systems is
very extensive

and difficult undertaking that will take months to complete Likewise integrating the

two Channels cmployces facilitics and othcr ssslems ill he challenging Physical

space will be integrated after Legal Day One only as leases expire and the business

rationalc favors combining faulities Systems other than thc II systcms will bc

integrated only as necessary to appropriatdy account for MSSB operations Lxccuiive

management of MSSB will share space in Wcstchcster County New York as of Legal

Day One However generally cmployecs will continue to work in the offices in which

they currently work and on the systems on which they currently work integration

process will bt gradual and will take 12-24 months to compktc With few cccptlons
until the end of Relief Periods for both parties the two Channels will continue to operate

independently

Voijn and Investment Deciviorisjor MScR During the Relief Periods

within thc MS hitnticJ

Within thc MS hannel the methodology for otIng and investment decisions is

as Ibilows

For customer acccninis over which the MN haniwi has discretionary

auu/zority MS Channel representatives make independent investment

decisions tbr customer accounts over which they have been granted

dicrctioaary authority by the customer hese dcusions arc madc

indcpendcntlv by thc represuitatives thcrnclsts md are not cooidinatd

among the representatives MS Channel
representatives do not make

voting decisions with respcct to discrctionarv customcr accounts

Rather the MS Channel transfers discrctionary voting authority to third-

path proxy advisory firms RiskMetrics which vote thc scuritics

based on their own voting recommendations In rarc mnstanccs an MS
Channel voting committce ma overrtdc thc

proxy advisory finn voting

recommendation or make the voting decision when the proxy advisory

firm has no recommendation This same process applies to non-

discretionary cUstomer accounts where the customer requests that the MS
Channel as client service matter vote proxies on behalf of the

customer

or %IS hannel third parij inanag..d aunt programs he MS
ChannU is not granted discrctionaiy authority over third-party managed
accounts either with respect to investment decisions or oting Rather

MS Channel customers grant oting and invcstinent discretion to the

third-party manager of the account Accordingly the third-party manager

ConiicknuaI Treatment Requcstcd by MSSH Mousin Stanley and Citgroup 005
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makes voting and investment decisions Ibr the customers in these

managed accounts

Voting wtthm the SB cuej

Within the SB Channel the methodology for voting and investment decisions is

simitar

For customer accounts over ihich the SB Channel has c/iscret/onarp

autlioruy The SB Channel has persontiel who develop sector allocation

targets which are then shared with individual financial advisors or are

incorporatcd into investmcnt advisors accounts ror most discrctionarv

accounts the financial advisors make investment decisions guided by the

rctommcndations of Cmgroup rcscarch or invcstnicnt ads isory

programs vhich include asset allocation featurcs the financial advisors

assist clients in choosing an asset allocation model which is comprised of

mutual kinds exchangc-traded funds 1Lb or separately managed
accounts managed by third party manager In somc cases the

financial advisors may choose such mutual funds ITs or separatcls

managed accounts The SB channel generally makes voting decisions

for customcrs according to thc recommendations of third-party proxy

advisors finns RiskMetrics In rclanv clv small numbcr of cascs

where such firms have conflicts or otherwise arc unable to provide

recommendations voting decisions are made by committee of

employees of the SB Channel

or Smith Barney third-party inanagd ac ount progi wns he SB

Channcl delegates the discrctionary authontv that it is granted by the

customers to third-party managers ssho make voting and investment

decisions for the customers in these managed accounts

As is evident the two Channels have their own separate processes for rnakmg

voting and ins cslmcnt dccisions and wherc their own representatives actually

exercising discretionary authority these decisions are based on independent factors

licsc
proccssts

ill gcncralh stay in placc after Legal Day Onc and through the
panics

applicable Relief Periods and combined with the other facts set forth in this letter

minirnhlc concerns rcgardmg the sharing of information and coordinated invctnicnt and

voting decisions While employees of each Channel at the senior levels may inleract

from time to tune invcstment and voting decisions are not made and sould not be

coordinated at this level

Informaiwn Barriers

CniidentiaI Teairneui Rqusted MSSH Morg Surnky and Cthgroup OO
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commencing at Legal Day One MSSB Morgan Stanley and Citigroup will

maintain information barriers to protect their respective customers
trading information

Morgm Stanley and Citigroup will not share intormation about their customers trading

sith MSSE3 nor will they share with MSSB information about thur proprietary tiaduig

except as necessary to indicate the existence of inventory or to facilitate an MSSB
trade MSSB will not shari information ith Morgan Stanley or Citigroup about its

tradmg cxccpt as necessary to cecute tiade through MS or C.iMl Morgan Stanley

and Citigroup will not share information about their pending investment banking or

mergers and acquisitions transactions with MSSB except to the extent MSSB is

pirtlupatang with one or both firms an distribution of sccuritics or as ncussary to

eriforci statutory trading restrictions such as thc tender offer rules Although

MSSI3 will not maintain formal infôrniation barriers between the MS channel and the SB

Channel note that during thc partacs applicable RelicI Pcriods registered

representatives in the SB Channd viIl not hae computer systems access to customcr

positions and trading intormation an the MS Channel and registered rcpresentatmvcs in

the MS hannel will not have computer stcms accs to i.ustomei positions and tradmg

mlornnnon in the SB Channcl During thi parties applicable Relief Periods customer

trades in the MS hanncl will hi cleared through and custodied at MS and customer

trades in the SB Channel will be cleared through and cuslodied at CGMI As result

Morg iii Stank and itigroup helic that it Is unhkdv that regatered reprcenlativcs

and customers in the two separate Channels vvill have any practical ability to coordinate

trading of securities

In addition to the information barriers described above br variety of legal and

compinnee reasons itigroup vall implement information barriers bctwcn it and MSSB
on egal Day One designed to permit the positions and activities of MSSB and Citigroup

not tO be attributed to one another for the purposes of Sections 13 and 16 and Rule l4e5

in accordance vith the SIC disaggregation guidance in its Rclease No 34-39538

Januaay 12 1998

III Temporary Proposal for Relief fot Letzal Day One

In/rod uction

Rule 144 creates safe harbor from the definition olunderwriter in Section

2aXl of the Securities Act person satisfying the applicabk conditions of the Rule

143 safe harbor in connection with sale of secuiitai.s is decmed not to bi engaged in

distribution of such securities and theretore not an underwriter for purposes of Section

2aX 11 One of the determinations that routinely needs to be made in connection with

Ruk 144 is that ol at filaatc status whether particular person is an affiliate of an

auu pursuant to Rule 144aXl Ruk t4aXl defincs an affihati of an tssur as

person that directly or indirectly through one or more intermediaries controls or is

controlled by or is under common control with such issuer Rule 44a2 provides that

the term person when used with reference to person for whose accounts securities are

Con ti1entIat Trcainent Requested by MSS1L Morgn Stanicy and Citigroop 007
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to be sold in reliance upon Rule 144 includes in addition to such person any corporation

or other organization in which such
person

is the beneficial owner often percent or more

of the equity interest

ach of the Moigan Stanky Parties the itigroup Partics and MSSE3 %%iH hold

securities including in some cases restricted securities of various issuers on principal

isis ind through discrctionary customer accounts hc panics will comply ith thc

conditions of the Ruk 144 safc harbor as modified by thc Propoaf fo lenpoiarv Relief

be1o whui cntermg into transactions with respect to such securitics As discussed

hckiw wc arc onl requesting relief for temporary period until no Fiter than Scptcmber

302009

13 Proposal fOr Temporary Relhf

During the applicable Relief Period each Of the Morgan Stanley Parties and the

itigroup Partics as apphcabk sill continue their respectivt currcnt position monitoring

policies procedures and practices for purposes of Rule 144 ach of the Morgin Stanky

Parties and the Citigroup Parties will agregaLc the securities managed and/or

bcncflcrI1y owned the portion of MSSB that vas coniributed by such trt that is

for cxamplc the Morgan Stanley Parties will aggregaic their holdings with those of the

MS hannel for
purposes of Rule 144 affiliatc determinations A1tijjg

Dtermina1ions and any application of the olume limitations set forth in Rule 144e
\lijjnitatio and the Citigroup Parties will aggregate their holdings with

those of thi SB Channel for purposes of Affiliate feterminations and any Volume

inutation During its applicablc Relief Period neither the Morgan Stanley Parties nor

thc
itigroup Parties will aggregate their positions with MSSB as whok for purposes of

Affiliate leterininations or Volume Limitations nor will MSSBseparately make any
\fflliate Dctcrniinanons or track Volume limitations lhe MS harnicl is Lurrently

monitored and reported on an aggregated basis with MS and the SB Channel is currently

inonitorcd and reported on an aggregated basis with Citigroup fhcrc are dedicated

groups for each parcnt charged with monitoring and reporting Its positions and thcse

groups will continuc to do such nlonitonng and reporting for each parents respective

channel during thc parties applicable RUicf Periods

In the event that either the Morgan Stanley Parties or the Citigroup Parties are

required to file any Forms 144 during their applicable Relief Period the relevant parties

wll add footnotc disclosure disclosing their rclationship with MSSB In addition during

thur applicabk Rcliet Periods once either the Morgan Stanley Iarties or the itigroup

Padics dctcnininc that they are required to file Form 144 they will includc in such

footnote disclosure the portion of the holdings that is attributable to MSSB By way of

oniideniaI ircatnint kcqustcd by MSSI3 Murgan Sianley and Citigroup OtIS
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campk it thc Citigroup Parties ere to file Form 144 to report saic of4restncted

securities within the meaning of Rule 144 they would include footnote disclosure

mdaatmg that Citigroup owns 49% of MSSB and the amount of the saks hung made
the 513 Channel otMSSB3

RelielPeriods

iivcn thur differcnt systems and respective lc els ol ownership MSSB
Morgan Stanley and Citigroup have different timuables for resolving their

respectise 11

ehallengis in order to lx in position to aggregate with \4SSB and to disaggregatc from

MSSB Morgan Stanley may be able to completely aggregate its position monitoring and

rcporting s\stun with MSSI3 on Legal Day One but in any event expects to be able to do

so no later than September 30 2009 Citigroup expects to be able to completely

agg1gact its position monitoring and reporting system %ith MSSL3 by SLptembcr 30

2009 Morgan Stanky and Citigroup cxptct to bc able to conipkteh disaggregate thur

posit ion monitoring ind reporting from MSSB by Scptcmbcr 30 2009 Accordingly the

parties request that the Staff grant temporary relief to allow each of the Morgan Stanley

Parties th itigroup Parties and MSSB to sell sceuritics on principal trading basis or

foi discrctionaxy customer accounts without registration under Sution or compltanci

with Ruk 144 on the basis described aboe in Proposal for Jeiflporari Rtliefthrough

each partys applicable Relief Period

Wc note that while this inlonnation can be determined manually by cach party ith

rcspcct to an individual sccunty for which reporting threshold has beui cxcecded and

ilmg is being madc neither part currently has the ahilit to monitor on an ongoing and

daily basis tht securities held by the portion of MSSI3 contrihutcd by thc othcr party in

ordcr to determine shethcr reporting threshold has been rLachcd on an aggrcgated

basis See IT Challenges below

With respect to this anticipated timing Morgan Stanley is currently receiving daily

test ked from Citigroup which reports positions in sccuritics within the Sf3 Channel

Morgan Stanley is in the pmicss of adapting its IT systems to read this kcd and to

aggregate thc position information with Its own position information and that of the MS
channel itigroup is similarly recciving test feed from Morgan Stanky which will

enable it to report positions in securities within the MS Channel The implementation of

thtsc tLed is in progress and will he compktcd by thc end of the parties appltcabk

Relief Periods at which time the positions within the two Channels of MSSB will also be

able to he combined from an IT perspective

onfidcntiai Treat ntRequeaedby MSSH Morgan Stanley and Citigroup -009
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Either Morgan Stanley or Citigroup may be in position to aggregate its position

monitoring and to enable compliance sith Rule 144 on basis which no longer requires

rehcf earlier than thc other md/or earlier than MSSB If Morgan Stank or itigroup is

abk to aggrcgatc its position monitoiing and rcporting with MSS8 or if both arc abk to

disaggregate thur position monitonng and reporting from MSSI3 carlier than September

30 2009 in each case such party will notify the Staff in writing

This request for relief is limited as follows

the relief would be temporary and for the Morgan Stanley Parties and

the Citigroup Parties would not extend past the earlier ofa the date on

which Morgan Stanley or Citigroup as the case may be can aggrcgatc its

posillon monitoring and reporting with MSSB or Septcmbcr 30

2009 and for MSSB would not extend past the earlier ot the date on

hich cach ol Morgan Stanley and Citigroup can disaggregate its

position monitoring and
rcporting from MSSB or September 30

2009 in each casc such period is referred to as th applicahic Rehif

irisi ftr such party

ii for purposes of Section and Rule 144 the use of the temporary

aggr.gation method described above would be limited to AlTilittc

Determinations and Volume Limitations

iii the relief would be limited to transactions in which the Morgan Stanley

Parties the Citigroup Parties or MSSB would be selling on principal

trading basis or through aeounts over which the Morgan Stanley Parties

the Citigroup Parties or MSSI3 exercise investment discretion

iv the rclief would not ctend to situations whcre oithcr thc Morgan Stanley

Parties the Citigroup Parties or MSSB as applicable is acting as an

underwriter in an underwritten offering of the securities at issue and

the relief would not apply in situations where the Morgan Stanley

Parties the Citigroup Parties and MSSB have actual knowledge with
actual knowledge by the Morgan Stanley Parties or the Citigroup Parties

of ow nership positions by the other and its Channel to be based for this

purpose solely on ownership positions disclosed by the other party in

Schedules 3D and 130 filed with the Commission under Section 13 of

the Sicuritics fchange Act of 1934 as amendcd xcj ge Act
that the Morgan Stanley Parties or the Citigroup Parties combined with

MSSB bencfiuaU own within the meaning of Rule 13d-3 under the

Exchange Act securities in excess of the applicable thresholds used by

the Morgan Stanley Parties or th ingroup Parties as applicable for

their determinations of affiliate status for purposes of Rule 144 without

reference to the relief requested in this letter

onhntia reatmn1 Rquem.d MSSJi Mtrgan Siank and Cttgoup OOI
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In addition hereby confirm that none of the Morgan Stanley Parties thc

Citigroup Parties or MSSB is requesting interpretative guidance with respect to the

definitions ofaffiIiatc and person under Rule 144

IV Rationale for Requested Relief

We believe the following arguments support the request for reliet

Buijiess Pocused on Agency Rallier Than 1rincijal Trading

rkviusc itigroup is not contributing principal trading busincss to MSSB and

\lorgdn SLinky is contrihutmg Just small principal tiading business thc primary

business oIMSSB will he retail brokerage and private wealth management and the

majorit\ of positions are in customer accounts the majority ofhich are non

discretionary Although MSSB will engage in limited amount of principal trading

pcctcd to hc for the purposc of facilitating customers such trading is expccted to

represent relatively small portion of its overall activities As result Morgan Stanley

and it1group expect that on its osn MSSI3 sill ery rarely if ecr at the early stages

of its business reach threshold of security ownership that would result in it being

determined to bean affiliate of the applicable issuer for
purposes of Rule 144

Likewise due to the nature of MSSI3s primary business we do not believe that

the vast majority of transactions effected by MSSB -- either transactions with respect to

customcr accounts or principal trading primarily to facilitate customer accounts are thc

tpe of transactions that were intended to be covercd by the definition of underwriter

within the meaning of Section 2al of the Securities Act.5

Furthers Public Policy Objeclives

Absent the requested relief it is possible that the transaction will not be able to

Josc until the II stems are deelopcd to pcrmit aggregation of information required to

be disclosed lowever the importance of the swift and successful completion of the

joint venture in the current market environment cannot be underestimated We believe

that thc monitoring and reporting chalknges faced by the proposed joint vcnturc are

uniqtu and possibly unprecedented We also believe that
given

the reasonable

altcrnativc rcpoiting proposal contained in this ktter the balance of public interest

eighs in favor of granting the limited and temporar nqucsted relief without which the

closing of the transaction would have to be delayed

Wt note that to the t.t.nt any customers of MSSB arc themsehes aftThatcs of the applicable

issuer we expect that MSSBs procedures will require that customers confinu compliance with

Rule 144

onttntul Taaunutl Requettd MSSB Moran SLrnle andC tIgmup 9011
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First the current financial crisis creates special need fbr urgency to close the

joint venture transaction The transaction will provide certainty at time when investor

confusion is rif and confidence is low Customers of the two firms would be provided

assurancc of the futurc structurc ol their seeuritit..s firm hen many arc struggling with

fundamental questions of whom they can trust with their finances and turn to ibr advice

Second the joint venture structure proposed by Citigroup and Morgan Stanley is

unusual Most transactions mvolving changes of ownership of brokcrdcalcr arc simpli

acquisitions not rcquirmg the mcrgcr of two retail operations with ongoing arrangements
with two legac firms These ongoing arrangemcntc with the kgacv firms create spcual

complications in comph ing with Rule 144 Moreover the sharing of legacy firm

ownership data that is required to pcrfonii tins aggregation raises significant ongoing
business concerns for the legacy tirms businesses that are not contributed to MSSI3

particularly for Citigroup which does not have management control over MSSI3 Not only
do these unique monitoring and reporting challenges not arise in most transactions as

discussed further in the next paragraph they also are more challenging in this transaction

than the issues more commonly raised

Third the scale of the joint venture is unusually large touching more than 10

million custorncr accounts and
creating technological challenges of immense scope or

MSS13 Morgan Stanlc and Citigroup to respond to the rcsulting disclosure challenges

thcy must makc extensi%e changes to multiple Ssterns cOcrlrIg range 01 monitoring

and business uses liven their scale temporary manual fixes to address these problems

are not practicable and would not result in accurate infbrmation being consistently

provided in timely manner to the public The scope of these systems changes is perhaps

unprecedented tbr combination of retail operations

Fourth despite the significant challenges posed by the scope of these systems

changes MSSE3 Morgan Stanley and Citigroup arc committed to implcmentmg thc

changes in timely and cornprehensi manner herefore the requested relief is to last

only for the retaticly short interim period until such implementation is complete so that

customers and the market may receive the benefit of certainty provided by closing the

transaction as soon as possible The requcsted relic will al1o the parties to closc thc

transaction morc qtiickly and is appropriate and in thc public interest given the current

financial market turmoil

Scc SM Ai flon tk 1k Mqc ui mi eminent /zang Act Stuon /i ReporUn
dak Dec cmher 200 ich as granted in part bascd on the United kingdom

gwernments response to the international financial crisis

Coniidcntai Treatnitnt Rcqttestd by MSSI3 Morgan Siankv and Ckigroup -0012
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In view of the unusual structure of the joint venture transaction the scale of the

joint venture the massive resulting systems changes the urgent need to provide certainty

to customers md the turmoil in the financial markets we behee that it should be

possible for the Staff to provide relief in this situation without creating precedent that

may he used by others shere the ixigent circumstances present here do not exist

Morcocr wc bdicc that the
provision

of relief in this circumstanct will benclit

invcstors and the public and will not be contrary to the Commissions incstor protection

mandate

Coordination of Global Regulatory Regimes

ach uf Morgan tanlcy and Citigroup is subject to disclosure ot tntcrcst regimes

globally with cach having its own requirements and standards for global monitoring and

reporting Accordingly monitoring and rcporting on global level will requirc an 11

systcm that wtll work effectively on global basic and implementing this svstun will

take time

IT Challenges

horn practical standpoint it may be difficult for Morgan Stanky and itigroup

to resolve the IT integration challenges prior to or immediately after closing the

transaction such that they and MSSI3 may cffectivcly monitor and tradc positions in the

manner required to sell securities on principal trading basis or for discretionary

customer accounts under Rule 144 on Legal Day One As noted above there will be

significant work involved in integrating the MSSI3 data into two companies IT systems

mnd in the meantim there will bc substantial product data and systcm dissonanu hat

said thc two firms arc making diligent eflorts and have projcet teams in place to achicve

sufliucrn IT integration as soon as practicable to be able to comply with disclosure

regulations and mtmtain the confidentiality of sensitive ownership data without needing

to implcmcnt onerous manual solutions lo date each of MS and Citigroup have

exchanged data feeds of their reporting positions that will be contributed to MSSfl on

Legal Day One and the parties arc working with these feeds as described in Note above

llowcver thc
parties cxpect the integration issues for the IT systcrns that arc rele ant to

position reporting to be rcsohcd gradually oer few months with goal of complete

integration by September 30 2009

Each of the two firms has project plan with clearly defined IT milestones and

goals and which scis out thc steps that have been taken and the steps that rcinain to

taken toward complete integration

To the extent that the IT systems are not integrated as necessary to facilitate

coinplianct by Legal Day One manual workarotmds would be the only possible solution

absent relief However the unprecedented scale of MSSB brokcragc operations makes
such manual workarounds impractical and any lorm of manual workaround in two very

large organizations raises significant concerns regarding the reliability of data and the

Confidential Treatment Requesud by MSSB Morgan Sianky and Citigroup 1013
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rcsulting conclusions In addition preparing and implementing these manual

workarounds would require significant IT work and would ultimately distract and delay

thc firms respective IT groups as well as their compliance personnel from their primary

goal of IT integration and strict compliance with the rules in the near term

Thc tollowmg arc some of the issues that must be resolved bcforc the

successful integration of the MSSI3 data into the Morgan Stanley and Citigroup IT

systems for Affiliate Determinations and any application of Volume Limitations

Securities data jdentiflcation issues For many securities there

no common international security identifier This is particularly

the case for structured products and derivatives where the

lmkagc between the denvauve and an underlying listed security

may need to be manually established to ensure that firms

aggrcgate position data is accurate Moigan Stanlcy and

Citigroup use diffcrcnt methods of identifying these securities in

thur rcspcctise databascs As result there will be

discrepancies if the position data is integrated prematurely To

resolve this issue translation table must be created to eliminate

the discrepancies before lie Contributed Businesses position

data may be combined The
process

of creating such table and

mapping the rele% ant data from itigroups sstcms to Morgan

Stanleys and vice vcrsawill be time-consuming and difficult

Data Model Derejiçç Morgan Stanley and Citigroup use

different data models and ultimately captun thur position data

differently Morgan Stanley and Citigroup are working togcthcr

to find common data model in order to process the positions

togethcr lach II system collects different inlomiation about

customer accounts and even where they collect the same

information they ma do so difierently complicating efforts to

determine which data should be included in reports and how it

should be calculated

lgictics for Due to the senstti% it of thc

data Morgan Stanley and Citigroup must agree on secure was

to transfer and warehouse cross-firm information to ensure that

confidential information is not disclosed Although Morgan

Stanley and Citigroup have different touts available to do this

they must agree upon standards to lx impleminted on both sides

in order to begin automated transmissions in secure manner

This effort can take time if one of the parties needs to acquire

and install new tools in order to support these requirements

Confidential Treatment Reque1cd by MSSri Morgan Stanley and Citigroup 0014
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As noted above the parties expect these various IT integration issues to be

resolved gradually over few months with goal of complete integration by

cptcm her 30 2009

Tenporary 5oluiion

Finally and most notably the proposal for Legal ay One is only temporary
so/allan proposed in the interest of providing market

tiansparency under difficult

circumstances It is not permanent and is merely meant to brtdgc the gap until thc

integration issues for the IT systems that are rele ant to Rule 144 are resohed Vsith

rcspcet to the Morgan Stanley Parties this may be by Legal Day One but could extend

until Scptembcr 10 2009 and with
respect to the itigroup Parties and MSSB this is

cxpccted to be by Septembcr 30.2009 Fach of the Morgan Stanle Parties thc

itigroup Parties and MSSB will sell securities on principal trading basis or tor

discretionary customer accounts in compliance with Rule 144 as written as soon as such

party has thc indepcndent capability to do so or shortly thereaftcr As notcd above either

Moigan Stank or Citigroup may be in position to aggrcgatc its position monitoring to

enable compliance with Rule 144 on basis which no longer requires relief earlier than

thc othcr author irhei than MSSI3 If Morgan Stankv or Ciugroup is ablc to aggregatc

it position monitoring and reporting ith MSSI3 or if both parties are able to

dtsaggregatt their
monitoring and reporting from MSSB carhcr than Scptcmber 30 2009

in each case such party will notify the Staff in writing

intentions for Effecting Transactions Under Rule 144 fotlowin the Relief

le nods

Following the integration of the MSSI3 data into the Morgan Stanley and

Citigroup IT systems and the disaggregation of MSSB from Morgan Stanley and

Citigroup thc parties sill have the ability to sell securitics on principal trading basis or

for discretionary customer accounts in compliance with Rule 144

VI Relief Souttht

In summary MSSB the Morgan Stanley Parties and thc Citigroup Parties rcquest

that the Stafi of the Dzmsion of Corporation Finance contirm that it ould not

rccommend to the Commission that it take cnforcemcnt action against
MSSB the

Morgan Stanley Parties or the Citigroup Parties if without registration under Section of

thc Sccurities Act or compliance vuth Rule 144 thereunder uh partics t.mporarily sUl

sccuritles on principal trading basis or for discretionary Lustomer au.ounts on the basis

described above This request for relief is subject to the limitations and

acknowledgements set forth in Part 1ILC above

Confidential Treairnnt Requested by 515513 Morgtui Sianky and Ciugroup 4015
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VII Confidential Treatment Req nest

of the date of thi letter the panics have not publicly disclosed certain intrmatiou

contained herein including their expectations regarding the closing date ofthc

transaction Public aiktbility of this information could have ad ersc consequences for

the panics Fot example an unexpected delay in the closing could be interpreted by

market participants as an indication that there are material difficulties with the Joint

venture when none in fact exist Accordingly notice of this letter i.s also being sent to

the Office of reedom of lnlbrmation and Pris-acy Act Operations of the Commission
and we respeetfulk request that the Commission accord confidential treatment to this

request and any -rietn response from the Staff thereto pursuant to 17 C.l.R 200.81

until the earlier of the Closino 1ate and ii the date that is 120 das-s from the date of

the Stalls
response to this letter

Please contact anne cerveny of Bingham MeCuteben l.Ll at 617 9Sl8527
Miseha Trasers of Davis Polk Wardwell at 650 752 2014 or th undersigned at the

abovc phone number to discuss any questions or comments to this letter

Sincerely yours

John Utischneider

cc Michelle Orosehakoff Morgan Stanley

Anne Cooney Morgan Stanley

Rose-Anne Richter Morgan Stanky
leunirie Bullard Morgan Stanley

Joyce Kramer Morgan Stanley

Michelle Wilke Morgan Stanley

Beth McGinlev Morgan Stanley

Mathias Kramer Morgan Stanley

Neal Sullivan l3ingham McCutchen LLP
Amy kroll Bingham McCutchen .LP

hardy callcott Wingharn McCutchen LP
1_aurie ccrveiiy fflingharn McCutchcn lIP
Karyn Polak citigroup Inc
Au Karshan Citigroup Inc

Craig Barrack Citigroup Inc
Miseha Travers favis Polk ardwell

Larmv Schwarl7 Da is Polk Wardwell
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