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Re H.J Heinz Company

Incoming letter dated April 2009

DØarMr Bobby

This is in response to your letters dated April 2009 and May 14 2009

concerning the shareholder proposal submitted to H.J Heinz by Kenneth Steiner We
also have received letter on the proponents behalf dated April 19 2009 Our response

is attached to the enclosed photocopy of your correspondence By doing this we avoid

having to recite or summarize the facts set forth in the correspondence Copies of all of

the correspondence also will be provided to the proponent

In connection with this matter your attention is directed to the enclosure which

sets forth brief discussion of the Divisions informal procedures regarding shareholder

proposals

Enclosures

cc John Chevedden

Sincerely

Heather Maples

Senior Special Counsel

OMSION OF
CORPORATION FINANCE

FISMA 0MB Memorandum M-07-16



May 29 2009

Response of the Office of Chief Counsel

Division of Corporation Finance

Re H.J Heinz Company

Incoming letter dated April 2009

The proposal asks the board to take the
steps necessary to amend the bylaws and

each appropriate governing document to give holders of 10% of H.J Heinzs outstanding

common stock or the lowest percentage allowed by law above 10% the power to call

special shareowner meetings and further provides that such bylaw and/or charter text

shall not have any exception or exclusion conditions to the fullest extent permitted by

state law that apply only to shareowners but not to management and/or the board

There appears to be some basis for your view that H.J Heinz may exclude the

proposal under rule 14a-8i9 You represent that matters to be voted on at the

upcoming shareholders meeting include proposal sponsored by H.J Heinz seeking

approval of bylaw amendment to permit holders of 25% of H.J Heinzs outstanding

common stock to call special shareholder meeting You also represent that the proposal

has terms and conditions that conflict with those set forth in H.J Heinzs proposal You

indicate that the proposal and the matter sponsored by H.J Heinz present alternative and

conflicting decisions for shareholders and that submitting both proposals to vote could

provide inconsistent and ambiguous results Accordingly we will not recommend

enforcement action to the Commission ifH.J Heinz omits the proposal from its proxy

materials in reliance on rule 4a-8i9

Sincerely

Carmen Moncada-Terry

Special Counsel



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its
responsibility with respect to

matters arising under Rule 14a-8 CFR 240.1 4a-8J as with other matters under the proxy
rules is to aid those who must comply with the ule by offering informal advice and suggestions
and to determine initially whether or not it may be appropriate in particular matter to

recommend enforcement action to the Commission In Łonnection with shareholder proposal
under Rule 14a-8 the Divisions staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Companys proxymaterials as well
as any information furnished by the proponent or the proponents representative

Although Rule 14a-8k does not require any communications from shareholders to the

Commissions staff the staff will always consider information concerning alleged violations of
the statutes administered by the Commission including argument as to whether or not activities

proposed to be taken would be violative of the statute or nile involved The
receipt by the staff

of such information however should not be construed as changing the staffs inThnnal

procedures and proxy review into formal or adversary procedure

It is important to note that the staffs and Commissions no-action responses to

Rule 14a-8j submissions reflect only informal views The dete miriations reached in these no-
action letters do not and cannot adjudicate the merits of companys position with

respect to the

proposal Only court such as U.S District Court can decide whether company is obligated
to include shareholder proposals in its proxy materials Accordingly discretionary

determination not to recommend or take Commission enforcement action does not preclude

proponent or any shareholder of company from pursuing any rights he or she may have against
the company in court should the management omit the proposal from the companys proxy
material



JOHN CHEVEDDEN

FISMA 0MB Memorandum M-07-16

April 19 2009

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission
100 Street NE
Washington DC 20549

H.J Heinz Company HNZ
Rule 14a-8 Proposal by Kenneth Steiner

Special Shareholder Meeting

Ladies and Gentlemen

This responds to the February 2009 no action request in which the company speculates that

if the company takes some action it should be able to exclude rule 14a-8 proposal There are

at least references to if the Company decides .. or variation of this wording on page and

of the company letter

For these reasons it is requested that the staff fmd that this resolution cannot be omitted from the

company proxy It is also respectfully requested that the shareholder have the last opportunity to

submit material in support of including this proposal since the company had the first

opportunity

Sincerelyedde
Kenneth Steiner

Rene Biedzinski Rene.Biedzinskiªlus.hjhejnLcojn



Weinz
WORLD HEADQUARTERS

P.O Box 57

PItsborgh PennsyIvana 523OOO57

May 142009

VIA E-MAiL
Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100 Street NE
Washington DC 20549

Re Supplemental Letter Regarding Shareholder Proposal of Kenneth Steiner

Exchange Act 14a-8

Dear Ladies and Gentlemen

In letter dated April 2009 the No Action Request we requested that the staff of

the Division Of Corporation Finance the Staff of the Securitjes and Exchange Commission

the Commission concur that H.J Heinz Company Pennsylvania corporation the

Company could properly omit from its proxy statement and form of proxy for its 2009

Annual Meeting of Shareholders collectively the 2009 Proxy Materials shareholder

proposal the Proposal and statements in support thereof submitted by Mr Kenneth Steiner

who has appointed Mr John Chevedden to act on his behalf the Proponent The Proposai

requests that the Companys Board of Directors the Board take the steps necessary to amend

the Companys bylaws and each appropriate governing document to give holders of 10% of our

outstanding common stock or the lowest percentage allowed by law above 10% the power to

call special shareowner meetings copy of the No-Action Request mcluding the Proposal

text is attached hereto as Exhibit A.

The No-Action Request indicated our belief lhat the Proposal could be excluded from the

2009 Proxy Materials pursuant to Rule 14a-8i9 under the Securities Exchange Act of 1934 if

the Company decided to submit for shareholder vote at its 2009 Annual Meeting of

Shareholders proposal it was then-considering because the Proposal would directly conflict

with the Companys proposal We are writing supplementally in order to notify the Staff that on

May 13 2009 the Board decided to submit proposal at the Companys 2009 Annual Meeting

of Shareholders asking the Company shareholders to approve an amendment to the Companys

By-Laws permitting holders of 25% of the voting power of the outstanding voting securities of

the Company entitled to vote at shareholders meeting to call special shareholder meeting

the Company Proposal

Hi Heinz Company PEG Place Suile.3100 Pittsburgh Pennsylvania 1.5222-5448

Telephone 412 456 5700



Office of Chief Counsel

Division of Corporation Finance

May 14 2009

Page

The Company Proposal and the Proposal directly conflict because they include different

thresholds for the percentage of shares required to call special shareholder meetings

Specifically the Company Proposal calls for 25% ownership threshold which clearly conflicts

with the Proposals request for 10% ownership threshold Therefore for the reasons set forth

in the No-Action Request the Proposal is properly excludable under Rule 14a-8i9

Accordingly we respectfully request that the Staff concur that it will take no action if the

Company excludes the Proposal from its 2009 Proxy Materials

Pursuant to Rule 14a-8j we have concurrently sent copies of this correspOndence to the

Proponent We would be happy to provide you with any additional information and answer any

questions that you may have regarding this subject If we can be of any further assistance in this

matter please do not hesitate to call me at 412 456-6007 or Amy Goodman at Gibson Dunn

Crutcher LLP at 202 955-8653

Very truly yOurs

08
Theodore Bobby

Executive Vice President General Counsel

NB/mbd
Enclosures

cc John Chevedden

Kenneth Steiner

44170-i

200900818

05/14/2009



April 2009

Vii EMAIL
Office of ChiefCounsel

Division of Coiporation nuance

SecUrities and Exchange Commission

100 Street N.E

Washington DC 20549

Re Shareholder Proposed of Kenneth Steiiiei

Exchange Act of 1934Rule 14a-8

Ladies and Gentlemen

This lcttei is to infoim you that H.J Heinz Company Pennsylvania cozpoiation

The Company intends to omit fioni the proxy statement and fonn of proxy for its

2009 Annual Meeting of Shareholders collectively the 2009 Pioxy Materials

shareholder proposal and accompanying statement in support the Pxoposa1 received

from Mt Kenneth Sterner who has appointed Mr John Chevedden to act on his behalf

the Pioponent because if the Company puts forth its own proposal desciibed below at

its 2009 Annual Meeting the Proposal will directly conflict with the Companys

proposal

Puisuant to Rule 14a-8j wehave

Filed this Letter with the Securities and Exchange Commission the

Commissions no later than eighty 80 calendar days befcre the Company files

ifs definitive 2009 Proxy Mateials with the Commissionand

Concurrently sent copy of this con ppndeiice to the Proponent

Rtile 14a.-8k pxOvidesthat proponents ate required to send companies copy of

any correspondence that the proponents elect to submit to the Commission or the staff of

the Division of Corporate Finance the Staff Acconlmgly we are taking this

opportunity to inform the Proponent that if the Proponent elects to submit additional

correspondence to the Commission or the Staff with respect to this Proposal copy of

that correspondence should concunently be furnished to the undersigned on behalf of the

Compaiy pursuant to Rule l4a-8Qc

434-7
SEC-00062

04/ö912009



THE PROPOSAL

The Proposal is captioned 3-Special Shareownei Meetings and states RESOLVED
Shareowrieis ask our board to take the steps necessary to amend our bylaws and each appropiiate

governing document to give holdei of 10% of our outstanding common stock or the lowest

peuientage allowed by law above 10% the power to call special sharnowner meetings This

includes that such bylaw and/or charter text will not have any exception or exclusion conditions

to the fullest extent permitted by state law that apply only to shaxeowners but not to

management and/or the board

IL BASIS FOR EXCLUSION

Currently the Cornpaiy does not have provision in its Atlicles Of Incoiporation or By
Laws that permits shareholders to call special meeting of shareholders Ihe Company is

considering submitting proposal for shareholder vote at om 2009 Annual Meeting to amend

the Companys By-Laws to allow shareholdeis who hold 30% of the Companys outstanding

shares the right to call special meeting of shareholders the Amendment If the Company
decides to seek shareholder approval of the Amendment at the 2009 Annual Meeting the

Amendment will directly conflict with the Proposal request that the Companys Board of

Directors amend the By-Laws to give holders of 10% of shares outstanding the power to call

special shareholder meeting We will supplementally notify the Staff after determination is

made regarding submitting the Amendment for approval at the 2009 Annual Meeting

We hereby respectfully request that the Staff concur in our view that the Proposal may be

excluded from the 2009 Proxy Materials pursuant to Rule 14a 8i9 if the Company submits the

Amendrtient for shaxeholdr vote at the 2009 Annual Meeting because the Proposal will

directly conflict with the Amendment

JU ANALYSIS

The Proposal May Be Eichided Under Rule 14a-Si9 Because It Directly Confflcts With

the Amendment

the Company decides to submit the Amendment for approval at the 2009 Annual

Meeting the Proposal may be excluded under Rule 14a-8i9 because it wilt directly conflict

with the Companys own pioposalto be voted on by shareholders at the 2009 Annual Meeting

Puisuant to Rule 14a-8i9 company may properly exclude propoia1 from its prosy

materials if the proposal directly conflicts with one of the companys own proposals to be

submitted to shareholders at the same meeting The Commission has stated that in oider fon

this exclusion to be available the proposals need not be identical in scope or focus Exchange

Mt Release No 34-40018 May 21 1998 27

The Staff has consistently concutied that heie sharehOlder proposal and cOmpany

sponsoredproposal pxesentaitemative and conflicting decisions for shareholders the shareholder

proposal may be excluded under Rule 14a-.8r9 In response to Heinz Company avail

Apr 23 2007 the Staff concurred in the exclusion of shareholder proposal requesting that the

43884



Company adopt simple majority voting when the Company planned to submit proposal to

reduce supennajority provisions from eighty percent to sixty percent Similarly in EMC Coip

avail Feb 24 2009 the Staff concrnred with exclusion of shareholder proposal requesting

that EMC amend the bylaws and each appropriate governing document to give holders oil 0% of

EMCs outstandmg common stock the lowest percent age allowed by law above 10% the

power to.call special shareholder meetings The Staff noted that EMC represented that it would

seek shareholder approval of bylaw amendment to permit holders of 40% of EMCs
outstanding common stock to call special shareholder meetmg that the shareholder proposal

and the matter sponsored by EMC piesented alternative and conflicting dec.isions for

shareholdeis and that submitting both proposals to vote at the same shareholdet meetIng could

provide inconsistent and ambiguous results See rlso International Paper Co avail Mar 17

2009 In Gyrodyhe Company of America Inc avail Oct 31 2005 the Stafl concurred with

exclusion of shareholder proposal requesting the calling of special meetings by holders of at

least 15% of the shares eligible to vote at that rneetmg because it conflicted with company

proposal requiring 30% vote for calling such meetings Ihe Staff noted in response to the

Companys request to exclude the proposal under Rule 14a-8i9 that the proposals presented

alternative and conflicting decisions for shareholders and that submitting both proposals for

vote could provide inconsistent and ambiguous resulta See also ATT avail Feb 23 2007

In our case if the Company determines to seek shareholder approval of the Amendment
then the facts will be substantially similar to the facts in EMC Heinz and Gyrodyne The

Proposal requests 10% ownership threshold and the Amendment would institute 30%
ownership threshold As in the cited no action letter precedent the Proposal and the Amendment
will directly conflict the Company cannot put in place share ownership threshold required to

call special meeting of the shareholders that is both 10% and 30% Submitting both proposals

to shareholders at the 2009 Annual Meeting will therefore present alternative and conflicting

decisions for shareholders and provide inconsistent and ambiguous results

Therefore if the Company decides to submit the Amendment for shareholder approval at

the 2009 Annual Meeting the Proposal is properly excludable under Rule 4a-8r9 because

the Amendment and the Proposal will dfrectly conflict

CONCLUSION

Based upani the foregoing analysi we respecth4ly request that the Staff of the

Commission concur that it will take no action if the Company excludes the Proposal As noted

above the Company will supplementally notifr the Staff regarding whether the Amendment will

be submitted for shareholder apprnval at the 2009 Annual Meeting after Board or Board

Committee consideration of the Amendment

4388



Puxsuant to Rule 14a-8j we have concuirently sent copy of this correspondence to the

Proponent We would be happy to pmvide you with any additional information arid answei any

questions you may have iegaiding this subject If we can be of any further assistance in this

mattel please do not hesitate to call me at 412 456-6007

Very tnily yours

/1L
TheodoiN.Bobby
Executive Vice President General Counsel

Enclosures

cc John Chevedden

Kenneth Steinei

43S



Kenneth Stciner

FISMA 0MB Memorandum M-07-16

Mr William Johnson

Chairman of the Board

H.J Heinz Company HNZ
PPG Place Ste 3100

Pittsburgh PA 15222

Rule 14a-8 Proposal
Dear Mr. Johnson

submit this Role 14a-8 proposal in support of the long term performance of our company My
proposal is fox the next annua shareholder meeting intend to meet Rule 14a-8 xqunements
incluthng the continuous ownership of the required stQck value until after the date of the

respective shareholder meeting My submitted format with the shareholder-supplied emphasis
is intended to be used for definitive proxy publication Ihrs is my proxy tbi John Chevedden
and/or Ins designee to foiward this Rule 14a-8 proposal to the company and to act on my behalf

regarding this Rule 14a proposal and/or modification of it fox the forthcoming shareholder

meeting before during and aftei the forthcoming shareholder meeting Please direct all future

communications regarding my rule 14a-8 proposal to JOhn Chc%cdden PH FISMA 0MB Memorandum M-07-1

FISMA 0MB Memorandum M-07-16 at

FISMA 0MB Memorandum M-07-16

to facthtate prompt and verifiable conrniunlcations Please identify this proposal as my proposal

exclusj.vjy

Your consideration and the consideration of the Board of Directors is appreciated in support of
the long-term performance of our company Please acknowledge receipt of my proposal

promptly by email

/-ak-

ccReneD.Bjedzjnskj

oprv.tu ecretar

PH 412 456-5 700

Fax 412 456-6128



Rule 14a-8 Proposal Pebniaiy 12 2009
3Special Shareowner Meetings

RLSOLVED Shareowners ask our board to take the steps necessary to amend ow bylaws and

each appxopnate goveinmg document to give holders of 10% of our outstanding common stock

or the lowest percentage allowed by law above 10% the power to call special shareowner

meetings This includes that such bylaw mid/or charter text will not have
any exception or

exclusion conditions to the fullest extent permitted by state law that apply only to shareowners

but not to management mid/or the board

Statement of Kenneth Steiner

Special meetings allow shareowners to vote on important matters such as electing new directors

that can arise between annual meetings If shaxeowners cannot call special rneetmgs mvestot

returns may suffx Shareowneis should have the ability to call special meeting when matter

merits promptconsideration This proposal is in favbt of our bdard maintalning its current

power to call special meeting

Thisproposal topic won impressive 2008 support at

Occidental Petroleum OXY 66% Emil Rossi Sponsor
FirstEnergy 1E 67% hrisiossi

Marathon Oil MRO 69% Nick Rossi

The merits of this Special Shareowner Meetings plrposal should also be considered in the

context of the need for further improvements in our companys corporate governance and an

individual duectorperfonaance In 2008 the following goverirance and performance issues were

identified

The Corporate Library http /Jwww thecoiiioratelibiary corn ax independent investment

research fixm rated.our cornpany
in Board Effectiveness

1flgh Governance Risk Assessment

Very High Concern in executive pay with $22 millionfor William Johnson

We had no shareholder right to

Cumulative voting.

Call special shareholder meeting

Act by written cOnsent

Plus we had no Independent Chairman or Lead Director

Weiad two Problem Directors according.to .The CorporateLibiary

Dennis Reilley dueto involvement with Entergy Corporation which filed Chapter 11

Bankruptcy

Leonard Coleman due to involvement with Owens Corning winch filed Chapter 11

3anlcruptcy Mr Coleman also served on of our board committees

Nelson Peltz was designated as Accelerated Veating director by The Cosporate Library
due to hra urvolvernent with board that accelerated tire vesting of stock in order to avoid

recognIzing the related expense
Our directors still had $1 million director donation program Conflict of interest concern

Our directors also served on 14 boards rated by the Corporate Library

Charles Bunch PNC Imancral Services PNC
Thomas Usher PNC Financial Sices PNC

Marathon Oil MRO
Leonard Coleman Ornoicom Group OMC



Electronic Arts Inc ERIS
Churchill DownsCIDN

Edith Holiday Hess Corporation HES
William Johnson Emeison Electric ISMR
Dean OHare Fluor FLR

AGL Resources ATG
John Drosdick United States Steel

Dennis Reilley Marathon Oil MRO
Coiridien .COV

Nelson Peltz Wendys/Arbys Group WEN
The above concerns shows there is need for miprovement Please encourage our board to

respond positively to this proposal

Special Shareowner Meetings-
Yes on

Notes

Kenneth Steinei FISMA 0MB Memorandum M-07-16 sponsored this proposal

The above format is requested for publication without re-editingre-fonnatting ox elithination of
text including beginning and concluding text uxiiess prior agreement is reached It is

respectfully requested that thix proposal be prooflead before it is published in the definitive

pioxy to ensure that the
integrity of the submitted format is replicated in the

proxy materials

Please advise if there is any typographical question

Please note that the itle of the proposal is part of the argument iii fuvor of the proposaL In the

interest of claxity and to avoid confusion the title of this and each other ballot item is requested to

be consistent throughout cli
theproxy materials

The company is requested to assign proposal number represented by above based on the

chronological order in which proposals are snbnutted The requested designation of or
higher number allows fox ratification of aUditors tO be item

This proposal is believed to conform with Staff Legal Bulletin No 14B CF September 15
2004 including

Accordingly going forward we believe that it would not be appropriate for companies to

evclude suppoitmg statement language and/ox an entire proposal in reliance on rule 14a-8i3 in
the

following circumstances

the company objects to factual assertions because they are not supported
the company objects to factual asseztion that while not materially false or misleading may

be
disputed or countered

the company objects to fltctuaj assertions because those assertions may be interpreted by
shareholders in wanner that is unfavoiable to the company its duectors ox its officers
and/or

the company objects to statements because they represent the opinion of the shareholder

proponent.ora referenced source huttlie statertients are not Identified specifically as tuch

We believe that it is appropriate unclerrule 14-8 for companies to address these
objections in their statements ofoppositiori



See also Sun Microsystems Inc July21 2005

Stock will be bald until aftei the annual meeting and the proposi1 will be presented at the annual

meeting Please acknowledge this pioposal promptly by email



April 2009

VIA EMAIL
Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100 Street N.E

Washington DC 20549

Re Shweholder Proposal ojKenneth Steine

Exchange Act of1934Rule 14a-8

Ladies and Gentlemen

This letter is to inform you that Heinz Company Pennsylvania corporation

the Company intends to omit from the proxy statement and form of proxy for its

2009 Annual Meeting of Shareholders collectively the 2009 Proxy Materials

shareholder proposal and accompanying statement in support the Proposal received

flom Mr. Kenneth Steiner who has appointed Mr John Chevedden to act on his behalf

the Proponent because if the Company puts forth its own proposal described below at

its 2009 Annual Meeting the Proposal will directly conflict with the Companys

proposal.

Pursuant to Rule l4a-8j we have

Filed this letter with the Securities and Exchange Commission the

Commissionno later than eighty 80 calendar days before the Company files

its definitive 2009 Proxy Materials with the Commission and

Concurrently sent copy of this correspondence to the Proponent

Rule l4a-8k provides that proponents are required to send companies copy of

any con espondence that the proponents elect to submit to the Commission or the staff of

the Division of Corporate Finance the Staff Accordingly we are taking this

opportunity to inform the Proponent that if the Proponent elects to submit additional

correspondence to the Commission or the Staff with
respect to this Proposal copy of

that correspondence should concurrently be furnished to the undersigned on behalf of the

Company pursuant to Rule 14a-8k

4388 r-i

SEC-00062

04/09/2009



TILE PROPOSAL

The Proposal is captioned 3-Special Shareowner Meetings and states RESOLVED
Shareowners ask our board to take the steps necessary to amend our bylaws and each appropriate

governing document to give holders of 10% of our outstanding common stock or the lowest

percentage allowed by law above 10% the power to call special shareowner meetings This

includes that such bylaw and/or charter text will not have any exception or exclusion conditions

to the fullest extent permitted by state law that apply only to shareowners but not to

management and/or the board.

IL BASIS FOR EXCLUSION

Cunently the Company does not have provision in its Articles of Incorporation or By
Laws that permits shareholders to call special meeting of shareholders The Company is

considering submitting proposal for shareholder vote at our 2009 Annual Meeting to amend

the Companys By-Laws to allow shareholders who hold 30% of the Companys outstanding

shares the right to call special meeting of shareholders the Amendment If the Company

decides to seek shareholder appioval of the Amendment at the 2009 Annual Meeting the

Amendment will directly conflict with the Proposals request that the Companys Board of

Directors amend the By-Laws to give holders of 10% of shares outstanding the power to call

special shareholder meeting We will supplementally notify the Staff after determination is

made regarding submitting the Amendment for approval at the 2009 Annual Meeting

We hereby respectfully request that the Staff concur in our view that the Proposal may be

excluded flom the 2009 Proxy Materials pursuant to Rule 14a-8i9 if the Company submits the

Amendment for shareholder vote at the 2009 Annual Meeting because the Proposal will

directly conflict with the Amendment

III ANALYSIS

The Proposal May Be Excluded Under Rule 14a-8i9 Because It Directly Conflicts With

the Amendment

If the Company decides to submit the Amendment for approval at the 2009 Annual

Meeting the Proposal may be excluded under Rule 4a-8i9 because it will directly conflict

with the Companys own proposal to be voted on by shareholders at the 2009 Annual Meeting

Pursuant to Rule 14a-8i9 company may properly exclude proposal fiom its proxy

materials if the proposal directly conflicts with one of the companys own proposals to be

submitted to shareholders at the same meeting The Commission has stated that in order for

this exclusion to be available the proposals need not be identical in scope or focus. Exchange

Act Release No 34-40018 May 21 1998 27

The Staff has consistently concurred that where shareholder proposal and company-

sponsored proposal present alteinative and conflicting decisions for shareholders the shareholder

proposal may be excluded under Rule 4a-8i9 In response to Heinz company avail

Apr 23 2007 the Staff concurred in the exclusion of shareholder proposal requesting that the

438S4
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Company adopt simple majority voting when the Company planned to submit proposal to

reduce supelmajority provisions from eighty percent to sixty percent Similarly in EMC Coip

avail Feb. 24 2009 the Staff concurred with exclusion of shareholder proposal requesting

that EMC amend the bylaws and each appropriate governing document to give holdeis of 10% of

EMC outstanding common stock or the lowest percentage allowed by law above 10% the

power to call special shareholder meetings. The Staff noted that EMC represented that it would

seek shareholder approval of bylaw amendment to permit holders of 40% of EMCs

outstanding common stock to call special shareholder meeting that the shareholder proposal

and the matter sponsored by EMC presented alternative and conflicting decisions for

shareholders and that submitting both proposals to vote at the same shareholder meeting could

provide inconsistent and ambiguous results See aLso International Paper Co avail Mar 17

2009 In Gyrodyne Company oJ Amer tea Inc avail Oct 31 2005 the Staff concurred with

exclusion of shareholder proposal requesting the calling of special meetings by holders of at

least 15% of the shares eligible to vote at that meeting because it conflicted with company

proposal requiring 30% vote for calling such meetings The Staff noted in response to the

Companys request to exclude the proposal under Rule 4a-8i9 that the proposals presented

alternative and conflicting decisions for shareholders and that submitting both proposals for

vote could provide inconsistent and ambiguous results. See also ATT avail Feb 23 2007

In our case if the Company determines to seek shareholder approval of the Amendment

then the facts will be substantially similar to the facts in .EMC Heinz and Gyrodyne. The

Proposal requests
10% ownership threshold and the Amendment would institute 30%

ownership threshold As in the cited no-action letter precedent the Proposal and the Amendment

will directly conflict the Company cannot put in place share ownership threshold required to

call special meeting of the shareholders that is both 10% and 30% Submitting both proposals

to shareholders at the 2009 Annual Meeting will theiefore present alternative and conflicting

decisions for shareholders and provide inconsistent and ambiguous results

Therefore if the Company decides to submit the Amendment for shareholder approval at

the 2009 Annual Meeting the Proposal is properly excludable under Rule 4a-8i9 because

the Amendment and the Proposal will directly conflict

IV CONCLUSION

Based upon the foregoing analysis we respectfully request that the Staff of the

Commission concur that it will take no action if the Company excludes the Proposal. As noted

above the Company will supplementally notify the Staff regarding whether the Amendment will

be submitted for shareholder approval at the 2009 Annual Meeting after Board or Board

Committee consideration of the Amendment.

43884



Puisuant to Rule 4a-8j we have concurrently sent copy of this correspondence to the

Proponent. We would be happy to provide you with any additional information and answer any

questions you may have regarding this subject. If we can be of any ftixthei assistance in this

matter please do not hesitate to call me at 412 456-6007

Very truly yours

Theodore Bobby

Executive Vice President General Counsel

Enclosures

cc John Chevedden

Kenneth Steinei

43884



Kenneth Steiner

Mt William Johnson

Chairman of The Board

H.J Heinz Company HNZ
PPG Place Ste 3100

Pittsburgh PA 15222

FISMA 0MB Memorandum MO716

Dear Mr. Johnson

Rule 14a-8 Proposal

submit this Rule 14a-8 proposal in support of the long-term performance of our company. My
proposal is fox the next annual shareholder meeting intend to meet Rule 14a-8 requirements

including the continuous ownership of the required stock value until after the date of the

respective shareholder meeting. My submitted format with the shareholder-supplied emphasis

is intended to be used for definitive proxy publication. This is my proxy for John Cbevedden

and/or his designee to forward this Rule 4a-8 proposal to the company and to act on my behalf

regarding this Rule 14a-8 proposal and/or modification of it for the forthcoming shareholder

meeting before during and after the forthcoming shareholder meeting Please direct all future

communications regarding my rule 14a-8 proposal to John CbevedFIsMA 0MB Memorandum MO716

FISMA 0MB Memorandum MO716

to facilitate prompt and verifiable communications. Please identify this proposal as my proposal

excluvy

Your consideration and the consideration of the Board ofDirectois is appreciated in support of

the long-term performance of our company Please acknowledge receipt of my proposal

promptly by email

cc Rene Biedzinski

Corporate Secretary

PH 412 456-5700

Fax 412 456-6128

-.-

Date



Rule 14a-8 Proposal February 12 2009J

Special Shareowner Meetings

RESOLVED Shareowners ask Dlii board to take the steps necessary to amend our bylaws and

each appropriate governing document to give holders of O% of our outstanding common stock

or the lowest percentage allowed by law above 0% the power to call special shareowner

meetings This includes that such bylaw and/or charter text will not have any exception or

exclusion conditions to the fullest extent permitted by state law that apply only to shareowners

but not to management and/or the board

Statement of Kenneth Steiner

Special meetings allow shareowners to vote on important matters such as electing new directors

that can arise between annual meetings If shaxeowners cannot call special meetings investor

returns may suffer Shareowneis should have the ability to call special meeting when matter

merits prompt consideration Ibis proposal is in favor of our board maintaining its current

power to call special meeting.

This proposal topic won impressive 2008 support at

Occidental Petroleum OXY 66% Emil Rossi Sponsor

FhstEnergy FE 67% Chris Rossi

Marathon Oil MRO 69% Nick Rossi

The merits of this Special Shareowner Meetings proposal should also be considered in the

context of the need for further improvements in our companys corporate governance and in

individual director performance. In 2008 the following governance and performance issues were

identified

The Corporate Library httpt/www.thecorporatehbrary.conr an independent investment

research firm rated our company
in Board Effectiveness.

High Governance Risk Assessment

Very High Concern in executive pay with $22 million for William Johnson

We had no shareholder right to

Cumulative voting

Call special shareholder meeting

Act by written consent

Plus we had no Independent Chairman or Lead Director

We had two Problem Directors according to The Corporate Library

Dennis Reilley due to involvement with Entergy Corporation which filed Chapter 11

Bankruptcy.

Leonard Coleman due to involvement with Owens Corning which filed Chapter 11

Bankruptcy Mr Coleman also seived on3 of our board committees

Nelson Peltz was designated as Accelerated Vesting director by The Corporate Library

due to his involvement with board that accelerated the vesting of stock in order to avoid

recognizing the related expense

Our directors still had $1 million director donation program Conflict of interest concern

Our directors also served on 14 boards rated by the Corporate Library

Charles Bunch PNC Financial Services PNC
Thomas Usher PNC Financial Services PNC

Marathon Oil IvIRO
Leonard Coleman Omnicom Group OMC



Electronic Aits Inc ERTS

Churchill Downs CHDN
Edith Holiday Hess Corporation HES
William Johnson Emerson Electric EMR
Dean OFlare Fluor FLR

AGL Resources AIG
John Drosdick United States Steel

Dennis Reilley Marathon Oil MRO
Coyjdien COV

Nelson Peltz Wendys/Arbys Group WEN
The above concerns shows there is need for improvement Please encourage our board to

respond positively to this proposal

Special Shaxeowner Meetings

Yes on

Notes

Kenneth Steiner FISMA 0MB Memorandum MO716 sponsored this proposal

The above format is requested for publication without re-editing re-formatting ox elimination of

text including beginning and concluding text unless prior agreement is reached It is

respectfully requested that this proposal be prQofread before it is published in the definitive

ptoxy to ensure that the integrity of the submitted format is replicated in the proxy materials

Please advise if there is any typographical question

Please note that the title of the proposal is part of the argument in favor of the proposal In the

interest of clarity and to avoid confusion the title of this and each other ballot item is requested to

be consistent throughout all the proxy materials

The company is requested to assign proposal number represented by above based on the

chronological order in which proposals are submitted The requested designation of3 or

higher number allows for ratification of auditors to be item 2.

This proposal is believed to conform with Staff Legal Bulletin No 14B CFSeptember 15

2004 including

Accordingly going forward we believe that it would not be appropriate for companies to

exclude supporting statement language arid/or an entire proposal in reliance on rule 14a8i3 in

the following circumstances

the company objects to factual assertions because they are not supported

the company objects to factual assertions that while not materially false or misleading may
be disputed or countered

the company objects to factual assertions because those assertions may be interpreted by

shareholders in manner that is unfavorable to the company its directors or its officers

and/or

the company objects to statements because they represent the opinion of the shareholder

proponent or referenced source but the statements are not identified specifically as such

We believe that it is appropriate under rule 14a-8 for companies to address these

objections in theirstatements of opposition



See also Sun Microsystems Inc July 21 2005

Stock will be held until aftex the annual meeting and the proposal will be presented at the annual

meeting Please acknowledge this pioposal promptly by email


