
IllI IIIII May 19 2009

09011627

Response of the Office of Chief Counsel Act

Division of Corporation Finance Section

Re Westaff Inc PubUc

Incoming letter dated April 27 2009

AvikbU1-yIS

Based on the facts presented the Division will not object if Westaff stops filing

periodic and current reports under the Securities Exchange Act of 1934 including its

quarterly report on Form 10-Q for the quarter ended April 18 2009 In reaching this

position we note that Westaff has filed post-effective amendments removing from

registration unsold securities under all effective registration statements on Forms S-8

and Form S-4 and the post-effective amendments are effective We assume that

consistent with the representations made in your letter Westaff will file certification

on Form 15 making appropriate claims under Exchange Act Rules 2g-4 and 2h-3 on
or before the due date of its Form 10-Q for the quarter ended April 18 2009

This position is based on the representations made to the Division in your letter

Any different facts or conditions might require the Division to reach different

conclusion Further this response expresses the Divisions position on enforcement

action only and does not express any legal conclusion on the question presented

Sincerely

MAYLJ Jessica Plowgian

Attorney Adviser
Washington DC 2flO
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SECURITIES AND EXCHANGE COMMISSION
WASHINGTON D.C 20549

May 19 2009

Mail Stop 4546

Robert Pincus

Skadden Arps Slate Meagher Flom LLP

One Rodney Square

P.O Box 636

Wilmington Delaware 19899-0636

Re Westaff Inc

Dear Mr Pincus

In regard to your letter of April 27 2009 our response thereto is attached

to the enclosed photocopy of your correspondence By doing this we avoid

having to recite or summarize the facts set forth in your letter

Sincerely

Thomas Kim

Chief Counsel Associate Director

DIVISION OF
CORPORATION FINANCE
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Rule 12h-3 of the Securities Exchange Act of 1934
Sections 13a and 15d of the Securities Exchange Act of 1934

VIA EMAIL

U.S Securities and Exchange Commission

Division of Corporation Finance

0111cc of Chief Counsel

100 Street N.E

Washington D.C 20549-7010

Email cf1cl1ersa Sec gov

Re WestafL Inc

cnnmison hQPp-24990

Ladies and Gentlemen

his letter amends and rLstdtcs ow prior letter of April 2000 We an \ntmg on behalf

of our clicnt Koosharem Corporation California corporation doing husancss as Select
Staffing

Koosharem which on March 19 2009 aequircd Westaft Inc Delawarc corporation

Wsta1f request that no-action letter be issued advising us that the stall of the 0111cc

of Chicf ounsci Jivision of corporation Finance the Staff of the Securities and
Comnvssion the SEC cencur in Koosharems iew that the clfecticness

\\estalfs rcgistratlon statements on Iorm S-4 and S-S during Westafis current fiscal year

during which thesc rcglstration statements were required to hc updatcd pursuant to Section

lOta3 of Securti.ics Act of 1933 as amcnded thc Securitics ct ould not prcclude

\\tstafftrom utilizing Rule 12h-3 Ruic 12h-3 undcr the Securities and change Act of

1934 as amcndcd inc Lxchange ct to suspcnd WstalTs dut to hic ith thc SEC th

reports requiicd by Scctions 13a and 15d of thc Lchange kct and the ruks and regulations

promulgated thereunder under the circumstances described below We also ask that the Staff

confirm that it will not recommend enforcement action to the SEC i1 under the circumstances
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described below Westaff files certificate on Form Form15 on or before the due date of

its next periodic report i.e Westaffs Quarterly Report on Form 18-Q for the fiscal quarter

ending April 18 2009 to suspend Westafis reporting obligations under Sections 13a and 15d
of the Exchange Act pursuant to Rule 12h-3

1aekground

Pursuant to the terms and conditions of an Agreement and Plan of Merger the Merger
Agreement dated as of Januan 28 2009 by and among Westaff Koosharem and Select

Merger Sub Inc wholly-owned subsidiary of Koosharem Merger Sub on March 19 2009

Merger Sub merged ith and into Westaff with Westaff continuing after the merger as the

surviving corporation and direct wholly-owned subsidiary of Koosharem the Merger
Upon completion of the Merger each outstanding share of Westaff common stock par value

$O0
pet share was converted into the right to receive cash merger consideration

At the effectise date of the Merger each outstanding option to purchase shares of

Westaff common stock Options whether or not then exercisable or vested ssas eancelied and

conserted into the right to reccie an amount in cash equal to the excess any of the merger
consideration over the per-share exercise

price
of the Option multiplied by the number of

shares of Westafi common stock subject to such Option In accordance with the Merger

Agreement at the effective date of the Merger all outstanding restricted stOck units RSLs
granted under any Westaff incentive plan were terminated except for certain RSIJs held by
Westaft executies who had agreements that provided for the accelerated vesting of their RSUs

upon change in control For those particular employees their RSUs vested immediately prior

to the effectis time of the Merger and then were converted into the right to receive cash merger
consideration

Except for the shares of Westafi common stock Options and RSI discussed aboe
immediately prior to the effective time of the Merger there ssere no outstanding equity or debt

securities of Vvcstaff or outstanding options warrants or other rights of any kind to acquire

equity or debt securities of Westaff As result as of the effective time of the Merger all

securities or rights to acquire securities of Westaif issued and outstanding immediately prior to

the effeetise time of the Merger ceased to be issued and outstanding No holders of Westalt

common stock exercised and p.rfected their appraisal rights under telasare la in connection

sith the Merger

Registration Statements No Longer Effective

lrior to enterin into the Merger Agreemeiu Westaff had on file with the Sl seeraJ

registration statements on Form S8 and one on Form S4 each ol which registration statements

\VestatTtiIed form 15 with the FC on March 20 2009 On April 2009 Westaff tiled an amendment to

that Form iic4tin that it has withdra%n such Form 15
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are listed on Annex hereto Each of these registration statements ere declared elIectie prior

to \Veseairs current fiscal year which ends on October 31 2009 hut had been automalicall\

updated for purposes of Section l0a3 of the Securities Act through \Vestaffs Exchange Ac
liluigs made durinu the current liscal car

Eu lo\\ing brief dcsc iption of these
registration statements

\Vestaft Form S-8s The Westaff Form S-8s were filed to register issuances of

shares of Westaif common stock pursuant to number of incentive and option

plans and ard agreements The Westaff Form S-Ss were tiled and became

cffi.ctive between 996 and 2006

csuiflormS4 he Westafi Form S-4 was filed to register shares of Westaft

common stock that could hae been issued in connection with corporate

acquisitions by \Vestaff lhe Westaff Form S4 was filed and became efkct.ivc in

1998 hut no shares ol Westaff common stock were ever issued under the

registration statement

Except Ibr the \Vestaff common stock Westaff has no other classes of ecurities that

have been registered under the Exchange Act On March 20 2009 Westaft flied with the SEC

post-elective amendments to each ot the Westaff Form S-8s and Vvcstalllorni S-4 vhich

dercaisiered an\ ecrities of Weseaff that remained covered thereby The pos1-et1eeti

amendments to the \Vestaff Form S8s were immediatel c1icti upon filing and as of March

31 2009 the SEC declared the post-cfflctive amendment to the Westafl Form S-4 effective

Vest.zitiha no other classes of securities that are required to be registered under Section 12g 01

the Exchamte Act or give rise to reporting obligation under Section Std ot the Exchange Act

111 Exchange .%cl Reporling Obligations

\Vcstaff common stock was registered under Section 12h of the Exchange Act and

prior to March 20 2009 was listed on the NASIAQ Global Market NASIAQ

On March 20 2009 in connection with the consummation of the Merger pursuant to

Rule 12d2-2a under the Exchange Act NASDAQ tiled an application on Form 25 the Form
\\ith the SEC to remoe the VvestalIeornmon stock from listine on NASDAQ and

registration unuer section h1 ot the Exchange Act The delisting became efkcti 10 cIa

from tiling and at such time \Vestafis duty to tile any reports under Section 3i of the

Exchange Act as result of the registration of the Westaff common stock under Section 12h of

the Exchange Act was suspended pursuant to Rule 2d22d5 lowever pursuant to Rules

12d2-2dtô and 12d2-2d7 Westaffs reporting obligations under Sections l3ta and 15d of

the Exchange Act continue by virtue of the fact that it has securities registered under Section

l2g of the 1.xchange Act and securities that were registered on registration statements declared

eThctive durinu the current fiscal sear or deemed to have become eflcctiv P1USuaflt to Section
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10a3 of the Securities Act through Westaffs Exchange Act filings made during this fiscal

ear

in order to fu1l relieve itself of its reporting obligations under Section 3a of the

xchangc Act WestatI also has to terminate registration olan class of securities registered

pursuant to Section 12g of th Exchange Act En this regard we note that the Westait common

stock is registered under Section 12g of the Fxchange Act Wesi.aff has no other classes of

securities thin are required to be registered under Section 12g of the Exchange Act or give rSe

to reporting obligation under Section 15d of the Exchange Act Westaff intends to file

1orm 15 to deregister the Westaff common stock pursuant to Rule 2g4a under the

Exchange Act Pursuant to Rule I2g4a deregistrution of the Westaff common stock under

Section l2g of the Exchange Act is expected to occur 90 days afier \Vcstalfs filing ol the

urm lover pursuant to Rule 2g4b \Vesiaf ls duty to file an reports under Section

13a of the Exchange Act and he rules and regulations promulgated thereunder solely because

of the registration otthc Westaffeotumon stock under Section P.g will he suspended

immediately upon Wesiafis filing of the Form 15

Subject to obtaining the relief sought by this letter Westaff ili file an application on

Form 15 on or before the due date of its next periodic report i.e VestatTs Quarterly Report on

Forol l0-Q for the fiscal quarter ending April 18 2009 ith the SEC to deregister the Vvestaff

common stock under Section 12g of the Exchange Act and also to suspetid its reporung

obligations under Section 5d of the Exchange Act \\ estaff requires relief in connection

the suspension of its reporting obligations under Section 15d because of Ruk 2h3 of the

Exchange Act In general Rule 2h3 states that an issuer can suspend its reporting obligations

under Section immediately upon tiling Form 15 lowever Rule 2h-3c states that

suspension provided under Rule 12h3 is unavailable for any class of securities tr fiscal year

in which registration statement relating to that class becomes effective under the Securities Act

or is updated for purposes of Section 0a3 of the Securities Act through an issuers Exchange

Act filings While neither the Westaff Form S-8s or the \Vestaff Fonn S-4 became efflctive

during the 2009 fiscal year these Registration Statements were automatically updated in this

fiscal year br purposes of Section l0a3 of the Securities Act by way of \Vestaffs Exchange

Act filings As result despite otherwise satisfying the requirements of Rule 2h-3 Rule 21i-

3c prevems the suspension of Westafis duty to tile periodic reports under Section 15d for tile

remainder oi the 2009 fiscal ear in the absence of the ielief sought by this letter

IV Discussion

We respectfully submit that notwithstanding the provisions ot Rule 2b3c Westaft

should he able to reR on Rule l2h-3 to suspend its duty to file periodic reports under Section

5d of the Exehanac Act for the 1b1lo ing reasons
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Hsitff Sat /sfles the Requiremenis of Rule 12h31 and hi

Westail satisfies all requirements of Rule 12h3a and for the su.spension of

its duty under Section 15d to flle reports required by Section 13a of the Lxchange Act

Wesuill filed afl required reports for fiscal years 2006 2007 2008 and the portion of 2009

preceding the date hereof including Current Report on Form 8K reporting the change in

control liursuant to the Merger and will continue to make such filings until it li1e the Form 15

with respect to hich no-action relief is being sought In addition as noted above as of the

effictive lime of the Merger au of Westaffs outstanding securities became and continue to he

held by single holder of record and pursuant to the Merger all of \Vestafis outstanding

Options io purchase securities cnd Rsvs were either cancelled or converted into the right to

receive cash As result we beliee that except for the application 01 Rule 12h-cc Westafi

satisfies the criteria br suspension of reporting under Section 15d of the Fxehange Act

Purpose of Section 15d Will /.oi Be Undermined by iraniing i1evia/IRelzef

The Staff has indicated that literal reading of Rule 2h3c is not always

justified by public policy reasons In the proposing release to revise Rule 2h3 the FC stated

that the purpose of periodic reporting under Section 15d is to assure stream of current

information about an issuer fir the benefit otpurchasets in the registered offering and for the

public in situations where Section of the Fxchange Act ould not otherise apply and thai

this Rule 12h-3c limitation is in keeping with the philosophy reflected in Section 15d of the

Exchange Act that generafl the investing public should have aailab1e complete inibrmatien

about the issuers activities at least through the end of the year in which it makes registered

offering See Proposed Suspension of Periodic Reporting Obligation 1xchange Act Release

No 34-2023 SEC Docket 1290 October 1983 the Proposing Releaset lhese policy

concerns are not at issue in Westaffs situation for several reasons

As described in more detail in Part above immediately prior to the effective

time of the Merger there eie no outstanding equity or debt securities of Westaffoi outstanding

options arrams or other rights of any kind to acquire equity or debt securities ofWestaff other

than the shares of Wesiaff common stock Options and RSLs ii immediately prior to the

eliIctive time of the Merger all outstanding Options and RSUs were cancelled or converted into

the right to receive cash and iiias result of the Merger all shares of estaff common stock

outstanding immediately prior to the effcctie time of the Merger ere cancelled or converted

into the right to ieccivc cash In other words all securities or rights to acquire securities of

Westaff issued and outstanding immediately prior to the effective time of the Merger were no

longer outstandiint immediately folloing the efIctivc time of the Merger

Additionally neither the Westaff Form S-Ss nor the Westafi Form S-4 became

effective during this fiscal year rather these registration statements ere merely updated

pursuant to Section l0a3 ofthe Securities Act In such cases and hen pursuant to merger

transaction the issuer is beconing wholly-owiied subsidiary of another company the concern
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about providing ongoing current information is not the same concern contemplated by the

Proposing Release \s noted above on March 20 2009 Westaff filed with the SEC post
eTecti amendments to VestaiTs Form S-Ss and Form S-4 in each case deregistering any
secuiities of Westaff that remained covered thereby Accordingly no inestors are able to

purchase securities of Westaff pursuant to these registration slatements thereby necessitating the

protections of Section 5d

Benefits Of Ptriodk Reporting Do Vol Outweigh 11w Filing Burden.s

further reason that believe no-action relief should be granted to Westaff is

that the purpose of Rule 2h-3 is to permit companies to suspend their reporting obligations
when the scuritie are held by small number of persons less than 300 record holders In tht

Proposing Release the SEC noted that the rule suspended the duty to file reports because

ongress recognized with
respect to Section 15d that the benefits of periodic reporting by an

issuer might not always be commensurate th the burdens imposed As of and since the

effective time of the Merger the equity in Westaff has been held solely by Koosharem Should
Westaft not he granted relief to suspend its reporting obligations under Section 15d Westafi

will be required to undergo the epensie and time-consuming process 01 prpar1ng and filing its

Quarterly Reports on Form 0-Q for the fiscal
quarters of 2009 and Annual Report on form 10

for the fiscal bear ol 2009 lbr the sole benefit of Koosharem ho will already have access to

the inflirmation presented in such Form 10-Qs and Form 10-K not to mention any other

additional informanon Kooshareni desires as the corporate parent of estatf

Prior At/ion Relict Granted Wit/i Repeci to Rule I2h3c

In seeral analogous situations the Staff has recognized that literal reading of

Rule 2h-3 car have unintended consequences and accordingly has taken no-action position

similar to that requested herein2 In these cases notwithstanding that registration statement

under the Securities Act had been declared ef1ecii or updated during the fiscal year in question
the Staff has previously granted no-action relief permitting that Rule 2li-3c did not require an

issuer to remain subject to the reporting requirements of Section 15d ftiIIowiiig merger in

which it became wholly-owned subsidiary of another company and had no other publicly

traded securities outstanding fherefore we believe that based on the foregoing arguments it is

contrary to the underlying policy of Rule 12h-3c to deny Westaff suspension of its reporting

obligations under Section I5d of the Exchange Act merely because of the automatic update of

the Westaff Form S-8s and the WestafTForni S-4 pursuant to Section 10a3 of the Securities

Act during the current lIscal year

See e.g Si Inc aailab1e February 18 2009 lnergySouth Inc available December 112008 ollaCienex

Pharniaceuticals Inc aaiIahle May 12 2008 SunCom ireless Holdings Inc available February 29 2008
Anheuser Busch Companies Inc available February iS 2009 and International Securities Exchange inc

aaIIahL Januan 2005
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Conclusion

For the reasons discussed above we respectfull request that the Si.alf advise us that it

will not recommend enforcement action to the SEC if under the circumstances described in this

letter Westati files Form 15 on or before the due date of its next periodic report i.e Westat1s

Quari.crl Report on lorm 0Q for the fiscal quarter ending April 2009 to deregister the

\Vestaff common stock under Section 2g of the Exchange Act and to suspend Westafis

reporting obligations under Seciion 15d of the Exchange Act pursuant to Rule 2h3 with

respect to the \\ esta common stock effective immediately upon the filing of the Form iS

Alternatively we request an exemption pursuant to Section 12h of the Exchange Act from any

obligation of Westafito file
reports under the Exchange Act under the circumtances described

herein

lithe Stall disagrees with any of the views expressed herein we respectftillv request an

opportunity to discuss the matter ith the Staff prior to any written response to this letter In

accordance with footnote 68 of Exchange Act Release No 337427 July 997k we arc

transmitting one copy of this letter by email

Please direct any questions or comments to me at 302 6513090 or

hpincusa

1espctfoI1

Rohcri Eincu
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Annex

Registration Statements

Form Filing Date File Numb
S-8 Aueust 19 1996 as amended 333-10429

on November 1996

S- March 17 1998 333-48143

S-8 Octoher22006 333-137743

S-4 June 1998 333-55831

573t9-Wilmtngton ServeT MSW


