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09011625

Office of Chief Counsel Act
Division of Corporation Finance Secfion

Re Westaff Inc b-
Incoming letter dated April 27 2009

Avoability I/i
Based on the facts presented the Division will not object if Westaff stops filing

periodic and current reports under the Securities Exchange Act of 1934 including its

quarterly report on Form 10-Q for the quarter ended April 18 2009 In reaching this

position we note that Westaff has filed post-effective amendments removing from

registration unsold securities under all effective registration statements on Forms S-8

and Form S-4 and the post-effective amendments are effective We assume that

consistent with the representations made in your letter Westaff will file certification

on Form 15 making appropriate claims under Exchange Act Rules 2g-4 and 2h-3 on

or before the due date of its Form 10-Q for the quarter ended April 18 2009

This position is based on the representations made to the Division in your letter

Any different facts or conditions might require the Division to reach different

conclusion Further this response expresses the Divisions position on enforcement

action only and does not express any legal conclusion on the question presented

SEC
Sincerely

MAY 192009 Jessica Plowgian

Attorney Adviser

Wash ngtoi
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SECURITIES AND EXCHANGE COMMISSION
WASHINGTON D.C 20549

May 19 2009

Mail Stop 4546

Robert Pincus

Skadden Arps Slate Meagher Flom LLP

One Rodney Square

P.O Box 636

Wilmington Delaware 19899-0636

Re Westaff Inc

Dear Mr Pincus

In regard to your letter of April 27 2009 our response thereto is attached

to the enclosed photocopy of your correspondence By doing this we avoid

having to recite or summarize the facts set forth in your letter

Sincerely

Thomas Kim

Chief Counsel Associate Director

DIVISION OF
CORPORATION FINANCE
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April 27 2009

Rule 2h-3 of the Securities Exchange Act of 1934
Sections 13a and 15d of the Securities Exchange Act of 1934

V14 EMAIL

Securities and Exchanae Commission

Di\ ision ol Corportuion Finance

0111cc üfChicf Counsel

100 Street N.l

Washington D.C 205497010

Email ct1e1terscJsecsto

Re Vesta1 inc

Commission File No 000-24990

adies and Gentlemen

This letter amends and restates our prior 1eer of April 2009 We are \ritmg on behalf

of our client Koosharein Corporation California corporation doing business as Select Staffing

Koosharem which on March 19 2009 acquired \Vestaft Inc. Delaware corporation

Wcstatfl We request that noaction letter he issued advising us that the statiof the Otlice

of Chief CounseL Division of corporation Finance the Staff of the U.S Securities and

Exchange Commission the SEC COflCUS in Koosharerns view that the effectiveness of

\Vesialrs registration statements on Form S-4 and S-S during Wesuifis current fiscal year

during which these registration statements were required to be updated pursuant to Section

0ta3 of Securities Act of 1933 as amended the Sccuritics Act .ould not preclude

Westaff from utilizing Rule 12h3 Rulc 12h-3 under the Securiiles and Fxchange Act of

1934 as amended he Fxchanc Act to suspend Viestaffs dut to tile ith the SEC the

reports required Sections 13a and 15d of the Fehangc Act and the rules and regulations

promulgated thereunder under the circumstances described below We also ask that the Stall

conlirni that it \ill not recommend enlorcement action to the SEC if under the circumstances
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described below \Vesial files certificate on Form 15 Form15 on or before the due date of

its ne\t periodic report Wesiafis Quarterly Report en Form O-Q for the fiscal quarter

ending April 18 2009 to suspend Westaffs reporting obligations under Sections 13a and 15d
of the Exchange Act pursuant to Rule 12h-3

Background

Pursuant the terms and conditions elan .\grcement and Plan of Mcrgtr the Merger
Agreement dated as of January 28 2009 by and among \Vestaff Kooharem and Select

Merger Sub Inc hol1y-oned subsidiary of Koosharem Merger Sub on March 19 2009

Merger Sub merged with and into Westaff with Westaff continuing after the flerger as the

surviing corporation and direct hollv-owncd subsidiary olKoosharem the Merger
pen complel ion of the Merger each outstanding share of Westaff common stock par value

SO 01 per share was converted into the right to receive cash merger consideration

At the etTccti date of the Merger each outstanding option to purchase shares of

Wcstati common stock Options whether or not then excrcisalle or vested was cancelled and

cons cried into the riht tO recek an amount in cash equal to the excess ifan of the mereer

consideration oer the pershare exercise price of the Option multiplied the number of

shares ol \Vcstafi common stock subject to such Option In accordance with the Merger

Agreement at the cilective date of the Merger all outstanding restricted stack wths .RSUs
itranted under any \Vestaffinccntie plan were terminated except for certain RSUs held by

\Vcstafl executi es who had agreements that provided for the accelerated vesting of their RSLJs

upon change in control For those particular employees their RSUs vested immediately prior

to the etlectRe time of the Merger and then were converted into the right to receive cash merger
consdcration

Except for the shares of Weslaficornmon stock Options and RSUs thscusscd above

immediately prior to the effective time ot the Merger there ere no outstanding equity or debt

securities of \cstaf1or outstanding options warrants or other rights of any kind to acquire

equity or debt securities of Westall As result as of the effective time of the Merger all

securities or rights to acquire securities of Westaff issued and outstanding immediate1 prior to

the cffectie time of the Merger ceased to be issued and outstanding No holders of Westall

common stock exercised and perfected their appraisal rights under Delaware law in conflection

with the Merger

Registration Statements No Longer Effective

Prior to enterIng into the Merger Agreement Westaft had on tile with the SEC several

reistration statements on Form S$ and one on Form 54 each of which registration statements

Westail tiJed Form with the SEC on March 20 2009 On April 2009 Westaft tihd an ammdment to

that Form iidicatint that ii has ithdra\%n such Form 15
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are listed on Annex hereto Each of these registration statements were declared effective
prior

to Westafs current fiscal year which ends on October 31 2009 but had been automatically

updated fir purposes of Section l0a3 of the Securities Act through Westafrs Exchange Act

filings made during the current fiscal year

Following is brief description of these registration statements

Westaff Form S-8s The Westaff Form S-8s were filed to register issuances of

shares of Westaff common stock pursuant to number of incentive and option

plans and award agreements The Westaff Form S-8s were filed and became
effective between 1996 and 2006

Westaff Form S-4 lhe Westaff Form S-4 was filed to register shares of Westaff

common stock that could have been issued in connection with corporate

acquisitions by \Vestaff The Westaff Form S-4 was filed and became effective in

1998 but no shares of Westaficommon stock were ever issued under the

registration statement

Except for the Westaff common stock Wcstaff has no other classes of securities that

have been registered under the Exchange Act On March 20 2009 Westaff flied with the SEC
post-effective amendments to each of the Westaff Form S.-8s and Westaff Form S4 which

deregistered any securities of Westaff that remained covered thereby The post-efThetive

amendments to the Westaff Form S-8s were immediately effective upon tiling and as of March
31 2009 the SEC declared the postef1ctive amendment to the Westaff Form S-4 effective

Westaff has no other classes of securities that are required to be registered under Section 12g of

the Exchange Act or give rise to reporting obligation under Section 15d of the Exchange Act

HI Exchange Act Reporting Obligations

Westaff common stock was registered under Section 2b of the Exchange Act and

prior to March 20 2009 was listed on the NASDAQ Global Market NASDAQ

On March 20 2009 in connection with the consummation of the Merger pursuant to

Rule 12d2-2a under the Exchange Act NASDAQ filed an application on Form 25 the Form
25 with the SEC to remove the Westaff common stock from listing on NASIAQ and

registration under Section 12h of the Exchange Act The delisting became etlective days
from filing and at such time WestafVs duty to file any reports under Section 13a of the

Exchange Act as result of the registration of the Westaffcoinmon stock under Section 12h of

the Exchange Act was suspended pursuant to Rule 2d2-2d5 lowever pursuant to Rules

2d2-2d6 and 2d2-2d7 Westaffs reporting obligations under Sections 13a and 15d of

the Exchange Act continue by virtue of the fact that it has securities registered under Section

12g of the Exchange Act and securities that were registered on registration statements declared

effective during the current fiscal year or deemed to have become effective pursuant to Section
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lOta3 of the Securities Act through Westafis Exchange Act filings made during this fiscal

ear

in order to fully relieve itself of its reportinu ohIiations under Section 13a of the

Exchange \ct \Vcstaff also has to terminate registration of any class of securities registered

pursuant to Section l2g of the Exchange Act In this regard we note that the \Vcstaff common
stock is registered under Section 12g of the Exchange Act Westaff has no other classes of

securities that are required to be registered under Section 12g of the Exchange Act or give rise

to
reporting obligation under Section 15d of the Exchange Act Westaff intends to tile

Form 15 to deregister the Westaff common stock pursuant to Rule 2g4.a1 under the

Exchange Act Pursuant to Rule 2g4a dcrcgistration of the \\ estaif common stock under

Section ol the Exchange Act is expected to occur das after \Vcst.fis filing oflhe

lorui lo\c\cr pursuant to Rule 2g4b Westaffs dut to lile any reports under Section

13a of the Exchange Act and the rules and regulations promulgated thereunder solely because

of the registration of the \Vestaff common stock under Section 12g i11 he suspended

immediately upon Westairs filing of the Form 15

Subject to obtaining the relief sought by this letter \k estaff will life an application on
Form 15 on or before the due date of its next periodic report i.e. Westaffs Quarterl Report on
Form l0-Q for the liscal quarter ending April 18 2009 with the SFC to deregister the \estaff

common stock under Section 12g of the Exchange Act and also to suspend its reporting

obligations under Section 5d of the Exchange Act Westaft requires rejiel in connection with

the suspension of it reporting obligations under Section 15d because of Rule 12h3c of the

Exchange Act In general Rule 2h3 states thai an issuer can suSpend its reporting obligations

wider Section 5d immediately upon tiling Form 15 lowever Rule 21i-3c states that

suspension provided under Rule 12h3 is unavailable for any class oisccuriiies for tiscal year
in which

registration statement relating to that class becomes effective under the Securities Act

or is updated fir purposes of Section 10.a3 of the Securities Act through an issuers Exchange
Act filings While neither the \Vestaff Form S-8s or the \Vestali Form S-4 became effective

during the 09 fiscal year these Registration Statements were automatically updated in this

fiscal year for purposes of Section lOaX3 of the Securities Act by way of \Vestaffs Exchange
Act filings As result despite otherwise satisfying the requirements of Rule 12h-3 Rule 2h
3c prevents the suspension of Westaffs duty to tile periodic reports wider Section 15d for the

remainder oi the 2009 liscaI ear in the absence of the relief sought this leuer

IV Discussion

We respectfufl submit that notwithstanding the provisions of Rule 2h3c Westall

should he able to rely on Rule 12h-3 to suspend its duty to file periodic reports under Section

5td of the Exchange Act for the follo ing reasons
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fl esiutfSalisfìes the Requireinenis of Rule 121i3ai and

Westaff satisfies all requirements of Rule 12h-3a and for the suspension of

its dut under Section 15d to file
reports required by Section 13a of the Exchange Act

Westaif tiled all required reports for fiscal years 2006 2007 2008 and the portion of 200
preceding the date hereof including Current Report on orm 8-K reporting the change in

control pursuant to the Merger and will continue to make such filings until it tiles the Form 15

with respect to hich noaction relief is being sought In addition as notcd above as of the

dfecti.e time of the Merger all of \Vestaffs outstanding securities became and continue to he

held by single holder of record and pursuant to the Merger all of \Vestatrs outstanding

Options to purchase securities and RSUs vere either cancelled or converted into the right to

receive cash As result we believe that except for the application otRuk 12h-3c Westaff

satisfies the criteria for suspension of reporting under Section 15d of the Exchange Act

Purpoce of Sec lion 15d Will Aoi 13e Inderinineci ranhing il vtqj/ Relief

Flie Stall has indicated that literal reading of Rule 2h3c is not aiway

justified by public policy reasons In the proposing release to revise Rule 12h the Sstated
that the purpose of periodic reporting under Section 5d is to assure stream at current

intormauon about an issuer for th benefit of purchasers an the registered of lering and for the

public in situations here Section 13 of the Exchange Act would not otherwise apply and that

this Rule 12h-3c limitation is in keeping with the philosophs reflected in Section 15d of the

l.xcharigc Act that generall the investing public should have available conipletc iniormation

about the issuers activities at least through the end of the year in which it makes registered

oflring See Proposed Suspension of Periodic Reporting Obligation Exchange Act Release

No 34-2O23 28 SEC Docket 1290 October 1983 the Proposing Release lhcsc policy

concerns are not at issue in Westafis situation for several reasons

As described in more detail in Part above immediaie prior to the effective

tame of the Merger there were no outstanding equity or debt securities of Westaff or uutstandng

options warrants or other rights of any kind to acquire equity or debt securities of \Vestaff other

than the shares ol \Vesiafl common stock Options and RSVs ii immediately prior to the

effectie tin-ic of the Merger all outstanding Options and RSUs were cancelled or converted into

the right to receive cash and iiias result at the Merger all shares of Westaff common stock

oiflstanding immediate1
prior to the cffcctie time of the Merger were cancelled or corn erted

into the right to receive cash In other words all securities or rights to acquire securities of

Westaff issued and outstanding immediately prior to the effective tame at the Merger were no

longer outstandimz immediately following the cflective time of the Merger

Additionally neither the Westaft Form SSs nor the Westatf Form 5-4 becarn
ef1uive during this lisca year rather these registration statements were merely updated

pursuant to Section l0a3 of the Securities Act In such cases and when pursuant to merger
transaction the issuer is becoming wholly-owned subsidiary of another company the concern
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about providing ongoing current information is not the same concern contemplated by the

Proposm2 Release As noted above on March 20 2009 \Vestaff filed with the SFC post
effectic amendments to WestafT Form S-Ss and Form S-4 in each case deregistering any
securities of Westaff that remained covered thereby Accordingl no inestors are able to

purchase securities of Westaff pursuant to these registration statements thereby necessitating the

protections of Section 15d

Bt ne/its Of Periodw Reporting Io \ot Ouiweigh the Filing Bwdeiv

further reason that believe no-action relief should be granted to Westaff is

that the purpose of Rule 2h-3 is to permit companies to suspend their reporting obligations
when the securities are held by small number of persons less than 300 record holders In the

Proposing Release the SEC noted that the rule suspended the duty to file reports because

Congress recognized with respect to Section 15d that the benefits of periodic reporting by an

issuer might not ahays he commensurate with the burdens imposed As of and since the

eflictive time of the Merger the equity in Westaff has been hUd solely by Kooshareni Should

Westaffnoi he granted relief to suspend its
reporting obligations under Section 15d Westaff

will be required to undergo the cxpenive and time-consuming process ol prLparlng and filing its

Quarterly Reports on Form l0-Q for the fiscal quarters of 2009 and Annual Report on form 10-K
for the fiscal car of 2009 for the sole benefit of Koosharem sho will have access to

the information presented in such Form 10-Qs and Form 0-K not to mention any other

additional information Koosharem desires as the corporate parent of Westaft

Prior u-Action Relie/ rcinted With Respect to Rule Th-3c

In several analogous situations the Staff has recognized that literal reading of

Rule 2h-3 can have unintended consequences and accordingly has taken no-action position

similar to that requested herein In these cases nothhstanding that registration statement

under the Securities A.ct had been declared effectie or updated during the fiscal year in question

the Statfhas preiously granted no-action relief permitting that Rule 12h-3c did not require an

issuer to remain subject to the reporting requirements of Section 15d Ibllowm merger in

which it became holly-owned subsidiary of another corn pan and had no other publicly

traded securities outstanding Therefore we bcliee that based on the foregoing arguments it is

contrary to the underlying policy of Rule 2h-3c to deny Wesiaff suspension of its reporting

obligations under Section 15d of the Exchange Act merely because of the automatic update of

the Wescaff FormS-8s and the \VestaffFonn S-4 pursuant to Section 10a3 of the Securities

Act during the current fiscal year

See e.g ST Inc aai1abIe February 18 2009 FnergySouth Inc available December Ii 200S CollaGenex

Pharmaceuticals lr available May 12 2008 StmCorn Wireless Holdings lac available February 29 008
Anheuser Busch Companies Inc available February 18 2009 aiid International Securities Exchange Inc

aailahk Jnuan 2008
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Conclusion

For the reasons discussed above we respectfull request that the Sut1iadic us that ji

will not recommend enforcement action to the SEC if under the circumstances described in this

Icuer Westaff tiles Form 15 on or before the due date of its next periodic report i.e WestaTs
Quarterly Report on Form 0Q for the tiscal quarter ending April 18 2009 to deregister the

\Vestaff common stock under Section 12g of the Fxchange Act and to suspend \Vestaffs

reporting obligations under Section ol the Exchange Act pursuant to Rule 2h-3 with

respect to the Westail common stock effective iinmediatel upon the filing of the Form

Alternatively we request an exemption pursuant to Section 12h of the Exchange Act from any

obligation of \Vcstaff to tile
reports under the Exchange Act under the circumstances described

herein

If the Stall disagrees with any of the ies expressed herein we respectftlly request

opportunity lo discuss the matter ith the Staff prior to any \\rittefl response to this letter In

accordance with footnote 68 ot Exchange Act Release No 337427 July 9J7 we are

transmitting one copy ol this letter by email

Please direct any questions or comments tomcat 302 651-3090 or

hpincuscaskadden.corn

Respctfti1l

Rohr1 lincus
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Annex

Registration Statements

Form Filing Date File Numb
S-8 Awmst 19 1996 as amended 333-10429

on November 1996

S-S March 17 1998 333-48143

S-S ctoher 2006 333-13774

S-4 June 1998 333-55831

.73-Wmgtoi SeRe MSW


