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Re:  Oak Valley Bancorp
- Incoming letter dated January 29, 2009

Dear Ms. Chlang

- Thls isin response to your letter dated January 29, 2009 concerning the
shareholder proposal submitted to Oak Valley Bancorp by Robert P. Laukat. We also
have received a letter from the proponent dated February 18, 2009. Our response is
attached to the enclosed photocopy of your correspondence. By doing this, we avoid
having to recite or summarize the facts set forth in the correspondence. Copies of all of
the correspondence also will be provided to the proponent :

A -In connectlon with this matter, your attention is directed to the enclosure, thch
. sets forth a brief discussion of the D1v1s1on s mformal procedures regarding shareholder

| proposals
. Sincerely,
Heather L. Maples
Senior Special Counsel
, -Enclosures

cc: Robert P Laukat

"+ FISMA & OMB Memorandum M-07-16 ***



March 25, 2009

' Response of the Office of Chief Counsel

Division of Corporation Finance

Re: © Qak Valiey Bancorp :
Incoming letter dated January 29, 2009

The proposal requests that the board support and take the necessary steps to

provide for cumulative voting in the election of directors. -

_ Thére_ appears to be some basis for your view that Oak Valley Bancorp may

“exclude the proposal under rule 14a-8(i)(10). Accordingly, we will not recommend

enforcement action to the Commission if Oak Valley Bancorp omits the proposal from its

proxy materials in reliance on rule 14a-8(i)(10).

. We note that Oak Valley Bancorp did not file its statement of objections to
including the proposal in its proxy materials at least 80 calendar days before the date on
which it will file definitive proxy materials as required by rule 14a-8(j)(1). Noting the -
circumstances of the delay, we grant Oak Valley Bancorp’s request that the

80-day require;riegt be waived.

Sincerely,

~ Jay Knight
Attorney-Adviser



: . DIVISION OF CORPORATION FINANCE .
JINFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
. matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the tule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to-exclude the proposals from the Company’s proxy materials, as well

as any information furnished by the proponent or the proponent’s representative.

.. Although Rule 14a-8(k) does not require any communications from shareholders to the
Commissien’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff -
. of such information, however, should not be construed as changing the staff’s informal. - -
" procedures and proxy review into a formal or adversary procedure. . K

, It is important to note that the staff’s and Commission’s no-action responses to
Rule-14a-8(j) submissions reflect onfy informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
- proposal. Only a court such as a U.S. District Court can decide whethier a company is obligated

- to include shareholder proposals in its proxy materials. Accordingly-a discretionary
determination not to recommend or take Commiission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have against
the company in court, should the management omit the proposal from the company’s proxy
material, - S ‘ '



ROBERT P. LAUKAT

*** FISMA & OMB Memorandum M-07-16 ***
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' February 18, 2009 ' 28 =
Securities and Exchange Commission : them
Division of Corporate Finance ' ) ‘
Office of the Chief Counsel
100 F Street NE
Washington, DC 20549
Re:

Oak Valley Bankcorp Shareholder Proposal
Ladies and Gentlemen:

On January 29, 2009 Darlene Chiang of the LPS Law Firm wrote you and behalf of Oak
Valley Bankcorp indicating that-Oak Valley intended to exclude my shareholder proposal
dated January 15, 2009.

They based their objection on the fact that cumulative voting had-already been

substantially implemented. They also included in their objection bylaws, which state,
and I quote, “No holder of any class of stock of the corporation shall be entitled to
cumulative votes in connection with any election of directors of the corporation.

I am confused With this provision in their bylaws how can they say it has already been
- substantially implemented?

Ilook forward to your decision on this matter

Robert P. Laukat
cc: LPS Corpofation .
199 Fremont Street, 21* floor
San Francisco, California 94105
Attn: Darlene Chiang
Rick McCarty

Oak Valley Bankcorp
© 125N.3% Ave

 Oakdale, California 95361
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Direct Diak: (415) 243-2241

January 28,2009 .= counery
CURPURATION FIHARNCT

Securities and Exchange Commission VIA FEDERAL EXPRESS
(the "Commission™) ' :

Division of Corporation Finance

Office of Chief Counsel

100 F Street, N.E,

‘Washington, DC 20549

Ladies and Gentlemen:

On behalf of Oak Valley Bancorp, a California corporation (the "Company™), this letter advises
you that the Company intends to notify the staff of the Division of Corporation Finance (the "Staff") of
the Company's intention to exclude a shareholder proposal from the Company's proxy materials for its
2009 Annual Meeting of Shareholders (the "2009 Proxy Materials"). Mr. Robert P, Laukat (the
“Proponent") submitted the proposal dated January 15, 2009 (the "Proposal™), attached as Exhibit A.
The Company acknowledged the submission by a letter dated January 28, 2009, a copy of which is
attached as Exhibit B. ‘

In accordance with Rule 14a-8 under the Securities Exchange Act of 1934, as amended, we
hereby respectfully request that the Staff confirm that no enforcement action will be recommended
against the Company if the Proposal is omitted from the 2009 Proxy Materials. Pursuant to Rule 14a-
8(j), enclosed are six copies of this letter and all of its exhibits. A copy of this letter, including the
exhibits, is being mailed on this date to the Proponent in accordance with Rule 14a-8(j), informing the
Proponent of the Company's intention to omit the Proposal from the 2009 Proxy Materials, ,

The Company intends to commence distribution on its 2009 Proxy Materials on or about
March 31, 2009. We acknowledge that this letter is being submitted less than 80 days before the.
Company files its 2009 Proxy Materials, which does not meet the submission deadline requirement
under Rule 14a-8(). We respectfully request the Staff to waive this requirement based on good cause,
since the 80-day window had already passed when the Company received the Proposal, on
January 21, 2009, ' ’

1. The Proposal
The Proposal sets forth the following resolution;

RESOLVED: That the stockholders of Oak Valley Bancorp hereby
request the Board of Directors to support and take the necessary actions
to provide for cumulative voting in the election of Directors, which
means that each stockholder shall be entitled to as many votes as shall

{SANOAKBNKMOI L TRVG11570.D0C 2}
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Securities and Exchange Commission
January 29, 2009 ‘
Page 2.

equal thie number of shares he or she owns, multiplied by the number of
Directors to be elected, and he or she may cast all of such votes fora
single candidate or any two or more candidates, as he or she may see fit.

2. Basis for Exclusion
The Company intends to omit the Proposal from the 2009 Proxy Material on the basis of Rule
14a-8(i) (10), because the Company has substantially implemented the Proposal.

Rule 14a-8(i) (10) permits omission ofa proposal if a company “has already substantially :
implemented the proposal.” As noted in Exchange Act Release No. 34-20091 (August 16, 1983), only
substantial implementation is necessary, and it is not necessary that a shareholder proposal be fully
effected to permit a company to exclude a shareholder proposal under Rule 14a-8(i)(10). This
exclusion is “designated to avoid the possibility of shareholders having to consider matters which
already have been favorably acted upon by the- management.” (See Exchange Act Release No. 34-
12598 (Yuly 7, 1976).) The Staff has stated, “a determination that the company has substantially
implemented the proposal dépends upon whether its particular policies, practices, and procedures
compare favorably with guidelines of the proposal.” Texaco, Inc. (March 28, 1991). The Staff has
consistently taken the position that when a company already has policies and procedures in place
relating to the subject matter, or has implemented the essential objectives in place relating to the
subject of the proposal, the shareholder proposal has been substantially implemented within scope of
Rule 14a-8(i)(10). o

Here, the Proposal requests the Company to adopt cumulative voting in the election Directors.
However, the Company has already substantially implemented the Proposal by permitting cumulative
voting in its Bylaws. Section 301.5 of the California General Corporations Law (CGCL) allows a
corporation to eliminate cumulative voting only if the corporation is a "listed corporation” within the
meaning of Section 301.5(d) of the CGCL. Section 2.8 of the Company Bylaws, as amended, tracks
Section 301.5 of the CGCL, which allows the Company to eliminate cumulative voting if the Company
is a "listed corporation” within the meaning of Section 301.5(d). A copy of the relevant provisions in
the Company Bylaws is attached as Exhibit C. However, the Company is currently not a "listed
corporation” for purposes of CGCL Section 301.5. : .

Section 301.5(d) deﬁncg a "listed corporation” as follows:

(1) A corporation with outstanding shares listed on the New York Stock
. Exchange or the American Stock Exchange, :
(2) A corporation with oulstanding securities listed on the National

Market System of the Nasdag Stock Market (or any successor to that
entity). [emphasis added] '

- {S\OAKBNK\0OLI\LTRIS1 1570.00C 2)



Securities and Ekchange Commission
January 29, 2009 .
Page 3

Company’s common stock i$ presently listed on the Nasdaqg Capital Market, but not on the Nasdag
Global Market. Therefore, the Company is not currently a "listed corporation” for purposes of CGCL
Section 301.5. Thus, cumulative voting is still permitted and is in effect pursuant to CGCL Section
708, and each shareholder of the Company has the right to exercise cumulative voting as permitted
under the CGCL. : -

Based on the foregoing, it is the Company's position that the subject matter of the Proposal has
already been substantially implemented, and the Proponent's Proposal is therefore moot. Accordingly,
the Company concludes that the Proposal may be properly omitted from the Company's 2009 Proxy
Materials pursuant to Rule 14a-8(i) (10). If the Proponent elects to exercise his cumulative voting
rights in accordance with CGCL Section 708, the Proponent shall be able to do so, so long as he meets
the requirements set forth in Section 708(b) of the CGCL. Section 708(b) requires that "[njo
shareholder shall be entitled to cumulative votes. . -unless the candidate or candidates' names have been
placed in nomination prior to the voting and the shareholder has given notice at the meeting prior to the
voting of the shareholder's intention to cumulate the shareholder's votes.”

3. Action Requested

We hereby request confirmation that the Staff will not recommend an enforcement action if the
Company's omits the Proposal from its 2009 Proxy Materials pursuant to Rule 14a-8(i) (10) for the
reasons set forth above, If the Staff disagrees with the Company's conclusion that the Proposal may be
so omitted from its 2009 Proxy Materials, we request the opportunity to confer with the Staff prior to
the issuance of its position. In addition, we would be pleased to provide the Staff with such further
information as the Staff may request regarding the matters that are the subject of the Proposal,

& L L

Kindly acknowledge receipt of this létter by signing and returning the enclosed
Acknowledgment of Receipt of this letter and returning it in the enclosed envelope. If you have any
questions or need any additional information with regard to the enclosed or the foregoing, please
contact the undersigned at (415) 243-2241 or Matteo Daste at (415) 243-2292.

Very truly yours,

LELAND, PARACHINI, STEINBERG,
MATZGER & MELNICK, LLP

{SHOARBNKWO1I\LTRIG11S70.00C 2)



Exhibit A

Attached on the following page is a copy of the letter from Robert P. Lankat to the Company
dated January 15, 2009, together with the Proposal attached to such letter as an exhibit.

{SAOAKENKW011\DOC\612405.D0C)



ROBERT P. LAUKAT

*** FISMA & OMB Memorandum M-07-16 ***

January 15, 2008

Oak Valley Bankcorp.

125 North Third Street

Oakdale, CA 95316 .
Attentidgty,  Conplwrate Secrekany

Dear Sir:

- | subrinit the résolufion dnd: supporting statement attached herato as Annex 1 for inclusion in the
statement of Ozk Valiey Bankotrp i respett of fhie. 2089 annpal riesting of stockholders

proxy
{the *Arinual Meeting”) of Oak Valley Bankeory.

As of the date hereof, | am the bensficial owner of 3,346 shares of common stoek of Oak Valley
Bankoarp antl intefd {0 continue to hold such shares through the deie of ttie Annual Meeting.
Such shares are held in my brakerage acopurit with Charles Schweb & Co., Inc. As of the date
hereof, | have continuously held at least $2,000. in market value of Qsk Valley Bankcoip

. securities as evidensed by asceunt stafepent from Charles Schwab & Ca., Ie., included with
this letter,

{ or my representative, dulyﬁnmedunderﬁnaudandhw, will appeer in person at the Annaal
Meeting to prasent the resshitich.
This notice is submilted in accoriance with Rule 14a-8 of the Sesurifies Excliange Act of 1934,

as amended. | expegt the aftached resolution and supporing statament will be included in Ogk
Valley Barkcorp proxy-natetial for the Annuial Mesting unless | am otherwise. advised in writing.

If there are any changes, amendments or delstions to #1 resolution and suppérting staterhent
that are requirest in order to have Them presentad, pisase. eoritact me immediately at the above

o ummmsmm&mmngeoammm

456 5% Siract, NW
Washingten, B.C. 30459

I‘XMBQJ Pr




Annex 1

CUMULATIVE VOTING

RESOLVED: That the stogiholders. of Qak Valldy Bankearp, hereby request the Board .of
Dirsctors {0 support and take fhé nécessaty eteps fo provide fior cumulative vefing in the
sleetion of Directors, which means sanlt stbeknoldr shall, be onifitled to &8 many wotes a5 shiall
equel’the number of shares hi or sie vams, multipliad by this ritmber 6f Disstois to be slected,
andhearshemayeastallofsuehvatesforasinglamdidaboranytwurmeandldates

asheorshamayseeﬁt

W
Under the Troubled Asset Rellef Progiam sored’ by the U8 Govemment, Oak Valley
Bankeorp issued $13,500,000.00 worty of prefarred siosk to. the LS. Gewementwima

5% interest rate and the right © purcheige 350,046, shares. of Oak Valley
stook at $5.78 4 share. mﬂw.ammammmmwmmmm

to common stogk without LS, Gevemment approval. The interest rate of the prafisrred stock
ra]aasbe%msyearsifmspmfeﬁbdﬂwkhmtmmﬂteﬁmwmrm

On May 14, 2007 shareholders wire offered. rights (depentent upen how many commen shares
theri held) to purchase conwrion shanss at-$41. 00 & share with a dividend, we thought, would be

determined by e Board of Dirsciors.
mmwmmtmmdmwmmmmamm

explanation of tiow this transaction will benefit the sommon shareholtler, how are they going to
beabletemakerealestateloanstohomemersprd!bb&e 1 thought that-was the object of the

T.ARP. program.

This shareholder propesal would maks it eagler for the common sharcholder to elsct
independent board members, naw or in the Jear future, !fyou feel the present board is not
sarving the sommon shareholder's bast interest, please vote yes. »

PLEASE VOTE YES ON THIS PROGRAM
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Exhibit B

AwachedonthéfouomngpagelsaoopyofﬂxeleuerﬁomtheCompanytom Robert P. Laukat
dated January 28, 2009, which acknowledged the receipt of Mr. Laukat's letter and his -
submission of the Proposal.

{S\OAKBNK\0011\DOC\612405.00C)






Exhibit C

Attached on the following page is a copy of a Secretary's Certificate dated January 12, 2009,
cert’gfying Sections 2.8 of the Company's Bylaws as currently in effect.

{SAOAKBNKW001 1\DOC\612405.DOC)



Exhibit 3.5
OAK VALLEY BANCORP
SECRETARY’S CERTIFICATE

L The undersigned hereby certifies that he is the duly appointed Secretary of Ok Valley Bancarp and is serving in
that capacity in accordance with the Bylaws of the Corporation. ) :

2. mmwmcaﬁﬁﬁumemhdbthmvkmmwbmhlyadopﬂmdmhﬁnmmd

Dated: January 12, 2009. ' W Ao
ARNE J. KNUDSEN"

Sccretary
Oak Valley Bancorp

Source: Oak Velléy Bancorp, 8-A12B, January 14, 2009



OAK VALLEY BANCORP

LISTED CORPORATION BYLAW PROVISIONS

SECTION 2.8. VOTING. The sharcholders entitied to notice of any meeting or to vote at any such meeting shall be only.
mwhosenmoshmshndm&esto&mdsofﬁemmﬁwmhemﬁ@dﬂamhedmmm
Section 2.11 of this Article I1.

Votmg of shares of the corporatxon shall in all cases be subject to the provisions of Sections 700 through 711, inclusive, of
the Code.

The sharcholders® vote may be by voice or ballot; provided, however, that any election for directors must be by ballot if
demanded by any sharcholder before the voting has begun. On any matter other than election of directors, any sharcholder may vote
partofﬂwshmmﬁvorofﬁepmmﬂmdreﬁ'ahﬂmvoﬂngﬁemmgsbuuwmmmmm(mw
the election of directos), but, if the sharcholder fails to specify the number of shares which the shareholder is voting aﬁmatwely:t
MMMMWWWMMWM;WWBWW»NMMMW”
vote. Haqummmmaﬁmemof&cmajuﬂyofﬁemmummmmwmonaw
maﬂa(otherthmﬁedemonofduem)shallbeﬂwwofﬂmshmboldus,unlessﬂwmotamberorvoﬁngby
classes is required by the Code or by the articles of incorporation.

Noholderofanyelassofsmckofﬂlecorpouﬂmshanbeennﬂedtomnlmmmconneononmduuyelechonof
dnmmofthcoorporaﬁon

lnmd@mof&re@mhmﬁ“mﬁeh@&nmb«dnﬁmﬁwmﬁ&emmﬂtledtobevmd
for them, up to the number of directors to be elected, shall be elected. Votes against the divector and votes withheld shail have no
legal effect.

. Tlnspmvisionshallbeoomeeﬂeeﬁvcmlywbmﬂneomuﬂmbmesahﬂdcomomﬂmwxﬂnnﬂwmumgof
Section 301.5 of the Code.

Bl R RS 'lhcditectorsshallbeelecﬁedmuallybyﬁe
shnreholdersatﬁeannualmeetmgofthoshauholdm ptovxded,ﬂmtnfformyreuon,ﬂmanmalmeeﬁngoranaﬁoumment

1

Source: Ogk Valley Bancorp, 8-A12B, January 14, 2009



