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Ladies and Gentlemen:

On behalf of Allied Capital Corporation, enclosed herewith for filing, pursuant to Section

33 of the Investment Company Act of 1940, are copies of the following documents: (i)
Memorandum Opinion and Order granting Defendants’ Motion to Dismiss Plaintiffs’ First
Amended Complaint filed in the United States District Court for the District of Columbia in
connection with the case captioned Dana Ross v. Walton, et al., 1:07-CV-00402; (ii) a Verified
Shareholder Derivative Complaint filed in the Superior Court of the District of Columbia,
captioned Elliot Sandler v. Walton, et al., 0008123-00; (iii) a Class Action and Derivative

~ Complaint filed in the Circuit Court of Montgomery County, Maryland captioned James M.
Harris v. Walton, et al., Case No. 322639; (iv) a Plaintiff’s Class Action Complaint filed in the
Circuit Court for Baltlmore City, Maryland, captioned Steven Mervan v. Allied Capital -
Corporation et al., 24-C-09-007203; (v) a Plaintiff’s Class Action Complaint filed in the Circuit
Court for Baltlmore Clty, Maryland captioned Marilyn E. Martin v. Allied Capital Corporation
et al., 24-C-09-007462; (vi) a Verified Shareholder Class Action Complaint filed in the Superior
Court of the District of Columbia, captioned Montie L. Wienecki v. Allied Capital Corporation
et al., 2009 CA 009541; (vii) a Class Action Complamt filed in the Circuit Court for Baltimore
City, Maryland captloned Harvey Minsk et al., v. Allied Capital Corporation et al., 24-C-09-
007439; and (viii) a Class Action Complaint ﬁled in the Circuit Court for Baltimore City, .
Maryland, captioned Lawrence Bezirdjian vs. Walton et al., 24-C-09-007389.
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If you have any questions regarding this submission, please do not hesitate to call me at

(202) 383-0218.

Sincerely,

—21

Enclosures

SUTHERLAND ASBILL & BRENNAN LLP
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DANA ROSS, Indi‘}idually and on Behalf - Civil Action No. 1:07-CV-00402 v

)
of Others Similarly Situated )
' )
Plaintiff, )
)
) MEMORANDUM OPINION AND
v. | ) ORDER
: )
.. WILLIAM L. WALTON, PENNY F.ROLL,)
~ JOAN M. SWEENEY, and )
. ALLIED CAPITAL CORPORATION. )
: )
)
)

Defendants

Introduction
Presently before the Court is_Defendar_lts’ Motion to Dismiss Plaintiffs’ First Amended
| Complaint. Defendants argue the Complaint oﬁght to be dismissed under Federal Rules of Civil
Procedure 12(b)(6) an(i 9(t;) on the following four grounds:-(1) Plaintiffs fail to plea&
'particula.rize'd facts to shéw that any défendant misstated or omitted a material fact; (2) even
assﬁming a material misstatement or omission hﬁd been pled, Plaintiffs have no?s—:itisﬁed their

burden under the Private Securities Litigation Reform Act (PSLRA) 15 U.S.C. § 78u-4(b)(1) to -

- plead particularized facts that defendants acted with scienter, or an intent to deceive; (3) Plaintiffs

-1
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fail to show real economrc damages or loss causation; and (4) Plaintiffs cannot establish
secondary liability because they have not pled that any individual defendant was either a “control
person” ora “cuipable partici‘p‘ant” 1n a securities fraud context. |

On April-24, 2009, the Court held'a hearing on the matter and is prepared to rule on

Defendants’ Motion.

" Factual Background

This case presents a class action lawsurt on behalf of purchasers of the common stock‘of

~ Allied Capital Corporatron (Allied) between November 7, 2005 and January 22, 2007, inclusi\re |
(the “Class Period”). Plaintiffs request | remedies under the Securities Exchange Act of 1934 (the
“SEA”) within the scope of the PSLRA. | |

Allied is a business development corporatlon with headquarters located in Washington,
D.C. Amended Class Action Complamt (Complt )92 Defendants leham L. Walton, Penm F.
Roll and Joan M. Sweeney are or were ofﬁcers and/or directors of Allied. Complt ¢ 17. Allied
manages and participates in the operation of certain “portfolio companies” which include
unconsolidated subsidiaries. 1d. at 2. Atlied finances the portfolio companies through debt

i financing in the form of senior 1oans, second lien debt, and subordinated debt. Id.

One such portfolio company is Business Loan Express (“BLX”), which deals in small
busmess loans guaranteed under the U.S. Small Business Administration’s (SBA) Section 7(a)
Guaranteed Loan Program Id. at §3. BLX and its predecessors were largely owned by Allled
since on or about the year 2000. Id. Patrlck J. Hamngton (“Harrington™) was the Executlve

~Vice President of BLX’s Troy, Michigan branch office from January 1, 2000 until September 8,

2006. On January 9, 2007, an indictment against Harrington was unsealed in Federal District
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Court in Detroit, Michigan (the “Hariington Indictment”). 1d. 10. The Harrington Indictment
concerned at least 76 fraudulently‘originated SBA guaranteed loans with a value of
approximately $76,869,2001. Id. q ll.. On January 11, 2007, Allied issued a press r’elease_
concerning the Harrington lndictment. Consequently, Plaintiffs allege, the Ccmpany’s stock

price fellclosing at $29.40, falling more than $2.00 per share from its previous day’s close of
$3l.58 per share. Id. § 13. The stock was traded more than 5 million shares, ten times its average
daily trading volume of approx1mately 500,000 shares. Id.

Plaintiffs allege that throughout the Class Period, Defendants knowmgly or recklessly
failed to disclose that Allied’s ﬁnancxal condition was inflated, because a substantial amount of
the income reported by BLX was from fraudulently procured SBA backed Section 7(a) loans Id.
at ] 4. Further, Plaintiffs claim that Defendants misrepresented the nature and scope o_f the

| government investigations of both Allied and BLX, by failing to disclose U.S. Attorney’s and
SBA Office of ’Insi)ector General’s (“SBA-OIG”) investigations in the Eastern District of
Michigan concerning the lending activities of BLX’s Troy, Michigan office.

Essentially, Plaintiffs allege that Defendants knew of, or were reckless in not knowing, the
fraudtllent loan originatioxi practices at BLX through the following: (1) discovery demands made
by the U..S. Attomey’s‘Ofﬁce-not later then December 2004' (2) letters provided to Allied’s
board not later than March ll 2005 by an investment firm; (3) government interviews and
testimony provided by Allied and BLX employees, including grand jury testimony by a BLX

- principal in October of 2005; and @ Defendants’ managerial involvement in BLX. Id. 5.
Plaintiffs argue that Allied set forth optimistic and inflated piojections (misstatements) despite the

fact that they were the result of fraudulent loan practices at BLX.
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Subsequent to filing Defendants’ Motion to Dismiss, Harrington pled guilty in U.S.
District Court for the Eastern District of Michigan to a two count superceding indictment for

conspiracy to defraud the United States and making false declarations to a grand jury. See

‘Defendants’ Notice of Supplemental Authorify p-2 [Doc; No. 35}, United States v. Harrington,
06~cr-20662 (E D. Mich. 2008). In a sentencing memorandum, Harrington’s attorney renresents
that the Government sought to 1mp11cate the senior managers at BLX, by way of Harrmgton
:snggestmg a possible 51gn1ﬁcant reductlon in his sentence. Id (Exhxblt 2). However Hamngton
could provide no assistance to the Government. In support, Harrington provided a prlvately
administered polygraph examination which indicated he was telling the truth that no one above
him at BLX knew or was involved in his fraudulent activitiee. Id. Ultimately, Harrington was
sentenced to 120 months in prison and ordered to pay $30 million in restitution to BLX. Id.
(Exhibit 3, Court’s Sentencing Memorandum).

Standard
Rule 12(b)(6) of the Federal Rules of Civil Procedure allows dismissal of a complaint if
olaintiffs fail “to state a claim unon which relief can be granted.” Fed. R.Civ.P. 12(b)(6). In Bell

Atlantic Corp. V. Twombly, 550 U.S. 544 (2007), the Supreme Court clarified the standard of

~ pleading that plamtlffs must meet in order to survive a motion to dismiss under Rule 12(b)(6).
The Court noted that “Fefieral Rule of Civil Procedure 8(a)(2) requlres only “a short and plain
statement of the claim showmg that the pleader is entitled to relief,’ in order to ‘give the

defendant fair notice of what the ... claim is and the ground_s upon which it rests{.]” “ Id. at 555

(quotlng Conley v. Gibson, 355 U.S. 41, 47 (1957)); see also Aktieselskabet AF 21 v. Fame Jeans

Inc., 525 F.3d 8, 15 (D.C. Cir. 2008). Although “detailed factual allegations™ are not necessary fo .
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withstand a Rule 12(b)(6) motion to dismiss, to provide the “grounds” of “entitle[ment] to relief,”
- plaintiffs must furnish “more than labels and conclusions” or “a formulalc recitation of the

elements of a cause of action.” Bell Atlantlc Corp V. Twombly, 550U.S: at 555 see also Papasan

v. Allam 478 U.S. 265 286 ( 1986) The Court stated that there was no probabrlrty requirement

at the pleading stage,” Bell Atlantlc Corp. v. Twombly, 550 U.S. at 556, but “somethmg beyond

.- mere possibility ... must be alleged[ -] 1d. at 557-58. The facts alleged in the completint “must
be enough to raise a right to relief above the speculative_ level,” id. at 555, or must be sufficient ‘
“to state a claim for relief that is plausible on its face. » Id. at 570. The Court referred to this ne\;vly
clanﬁed standard as “the plausibility standard ”Id. at 560 (abandoning the “no set of facts”

language from Conley v. Gibson)._ According to the D.C. Circuit, Twombly “leaves the

long-standing fundamentals of notice pleading intact.” Aktieselskabet AF 21 v. Fame Jeans Inc.,
525 F.3d at 15.

Nevertheless, the Court need not accept inferences drawn by plaintiffs if those inferences
are unsupported by facts‘ alieged in the complaint; nor must the Court accept plaintiffs' legal -

conclusions. See_ Browning v. Clinton, 292 F 3d 235, 242 (D.C.Cir. 2002).

Heightened Pleading Requrrements under the PLSA.
. Historically, “[t]o st_ate a clarm for securities fraud under Rule 10b-5, a plaintiff must
allege that the defendant kidwingly or recklessly made a false or misleading statement of matenal

fact in connection with the purchase or sale of a security, upon which plaintiff reasonably relied,

- proximately causing his injury.” Kowal v. MCI Communications Corp. 16 F3d 1271, 1276
(D.C. Cir 1994). Congress enaéted th_e Private Securities Litigation _Reform‘ Act of 1995

- (PSLRA), as a check against abusive litigation by pﬁVate parties. Under the PSLRA, Congress

-5-
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requires exacting heightened standards of pleading for security fraud cases. The PLSRA requires
plaintiffs to state with partlculanty both the facts constltutmg the alleged violation, and the facts
evidencing scienter, i.e. the defendant's intention “to deceive, manipulate, or defraud.” Ernst &

Ernst v. Hochfelder, 425 U S. 185 194, and n. 12 96 S.Ct. 1375, 47 L.Ed.2d 668 (1976); see 15

U.S.C. § 78u-4(b)(1),(2). The PSLRA s heightened pleading instructions require that any l.m'vate'_
securities complaint alleging that the defendant made a false or misleading statement: (1) “specify
each statement alleged to have béen misleading [and] the reason or reasons why the statement is
mrsleadmg,” 15 U.S.C. § 78u-4(b)(1); and (2) “state with particularity facts grvmg rise to a strong
inference that the defendant acted with the required state of mind,” § 78u-4(b)(2). Plaintiffs must
also allege facts sufficient to show that the defendants had knowledge that the statements were

false at the time they were made. See Jacobs v. Coopers & Lybrand, L.L.P., No. 97 CIV

3374(RfP), 1999 WL 101772, at *l6-17 (SD.NY. Mar. 1,1999).
l)iscussion

bA. Material Misstatement |

Defendants first argue that Plaintiffs fail to plead a misstatement or omission with
_particularity as required by Fed.R.Civ. P. 9(b). Because a claim under § 10(b) inuolues fraud,
.Fed.R.CiV;P. é(b) requires .plaint_iffs to plead “the circumstances. constituting fraud” with -
parﬁcularity. 'l‘d’ satisfy‘this"’requirement, plaintiffs must “state the time, place, and content of the
false misrepresentations, the fact misrepresente‘d and what was refained or givenup as a
consequence of the fraud.” Kowal, 16 F.3d at 1278 (citation ornitted)‘.

X

! Plaintiff’s claim is ‘based largely on alleged false or misleading statements and
- certifications made by Allied. Generally, projections and statements of optimism are false and
mlsleadmg for the purposes of the securltles laws if they were issued w1th0ut good faith or

6
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Baéically, Plaintiffs’ 114 page complaint recites nearly every public statement or
‘Sarbanes- Oxely certification made by Allied and concludes that each statement was, “knowingly |
or recklessly false or mis}leadin'g” because of the fraudulentiiban activities of BLX. ‘Howex‘rer,

B Defehdants argue, Plaintiffs fail to sef foﬁh or allegé that Allied knew those representatibns to be
false at the time they were made. In turn, Plainﬁffs allege that in view of a variety of “red flags”
discussed below, Allied “must have known” the statements Were misleading. Because any
material misstatement must have been made with some degree of knowledge, the issues
concerning a misstatement and,rscienter are intertwined.

B. Scienter

To survive a motion to dismiss a plaintiff must plead facts which give rise to a strong

inference of sci_enter‘ See Tellabs, Inc. v. Makor Issues & Rights, Ltd., 127 S.Ct. 2499, 2509

' (2007). The Supreme Court defines “scienter” as “a mental state embracing intent to deceive,

manipulate, or defraud.” Emst & Ernst v. Hochfelder, 425U.S. 185,193 & n. 12, 96 S.Ct. 1375,

47 1L.Ed.2d 668 (1976). In Tellabs, the Supreme Court defined “strong inference” explaining
that a securities fraud complaint will survive a motion to dismiss under Rule 12(b)(6), “only if a
reésonable person would deem the inference of scienter co génf and at least as compellihg as any"
opp‘ovs;ipg inference one cpuld draw from the facts alleged.” 127 S.Ct. at 2510 (emphasis

supplied). Thué, a court é?ﬁmiMng a complaint's scienter allegations under the PSL.RA must

-lacked a reasonable basis when made. See In re Trump Casino Sec. Litig’, 7 F.3d 357, at 371 (3d

- Cir.1993); Roots Partership v. Land's End, Inc., 965 F.2d 1411, 1417 (7th Cir. 1992); Sinay v.
Lamson & Sessions Co., 948 F.2d 1037, 1040 (6th Cir.1991); See also In re Apple Computer
Sec. Litig., 886 F.2d 1109, 1113 (9th Cir.1989), cert. denied, 496 U.S. 943, 110 S.Ct. 3229, 110

- L.Ed.2d 676 (1990). : '

.
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“consider the complaint in its entirety, as well as other sources courts otdinarily examine when
ruling on Rule 12(b)(6) motions to dismiss, in partlcular documents incorporated into the

B complaint by reference and matters of which a court may take Judicial notice.” Id at 2509. The
court must determine whether “all of the facts alleged, taken collectively, give rise to a strong
inference of scienter, not whether any individual allegation, scrutinized in isolation, meets that
Vstandard 7 1d. Fmally, when “determining whether the pleaded facts give rise to a ‘strong’
inference of scienter, thc court must take into account plausible opposing inferences.” Id. The :
foregoing, “inquiry is mherently comparative.” Id. at 2510. The court, “must compare the
malicious and innocent inferences coénizable from the facts pled in the complaint, and only allow

the complaint to survive a motion to dismiss if the malicious inference is at least as compelling as

any opposing innocent inference.” Zucco Partners; LLC v. Digimarc Corp. 552 F.3d 981, 991 Ca

Cir. 2009 citing Tellabs 127 S.Ct at 2510).

Because there can be no misleading statement or scienter absent Defendants’ knowledge
of the Harrington Fraud, the question turns on Defendants’ knowledge of the fraudulent lending
activities at BLX at the time the statements were made, Plaintiffs argue that Allied had a duty to
disclose the facts underlying the fra_ud at BLX and the soutce and nature of revenues obtained
from BLX. See Memorandg.lm in Opposition to Motion to Dismiss (Opp; Mem.) at 8. Essentially,

: Plaintitfs claim that Allied was required to disclose more than it d-td about BLX which |
~ consequently had a fmancial impact on the company. Plaintiffs come to the corrclusion that
Allied and the 1nd1v1dual Defendants knew or must have known of the fraud at BLX at the time
-the statements were made Defendants hotly contest this fact.

The question becomes intertwined with the issue of whether Plaintiffs adequately pled

-8
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scienter within the heightened particularity requirement of the PLSRA. Plaintiffs argue that a

strong inference of scienter can arise where the complaint sufficiently alleges that Defendants had

a duty to investigate wrongdoing but failed to do so. See Belizan v. Hershon, 495 F.3d 686, 692
(D.C. Cir. 2007). Defendants made several SEC disclosures regarding the government
investigations of BLX and legal expenses incurred. However, Plaintiffs claim the disclosures
were inaccurate because Allied withheld the underlying facts surrounding the fraudulent loan
-originations. Further,'Plaintiffs argue that they pled sufficient “red flags” and motive on the part
of Defendants to prbduce a “strong inference of scienter.” Specifically, Plaintiffs have alleged the
following “red flags” in their Amended Complaint;
€)) Allied was named as a defendant (initially as well as ultimately) in several
lawsuits which included allegations of fraudulent loan practices, Y286-
291; ‘
2) Allied was named as a defendant in an earlier securities class action
containing allegations of improper valuation of its portfolio company
[BLX], which was later validated by conclusions drawn following the

SEC’s investigation, § 272-276;

3) Defendants received letters from Greenlight Capital placing the Board on
notice of fraudulent activities, 9 284, 285, 292:

“) Defendants were made aware of numerous governmental investigations,
which involved the production of “millions of pages” of documents by
Allied, numerous interviews and depositions of current and former
employees;-and legal fees in excess of $30 million all related to business
practices at BLX, 9 280-283, 293, 294.

~ See Opp. Mem., p. 37%.

*Plaintiffs also claim that violations of Generally Accepted Accounting Principles
(GAAP) also give rise to a strong inference of scienter. However, violations of GAAP, standing
alone, are insufficient to support § 10(b) cause of action. Securities Exchange Act of 1934, §
10(b), as amended, 15 U.S.C.A. § 78j(b); 17 C.F.R. § 240.10b-5.

9.
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- Defen_dants counter that the above “red ﬂags” do not show that‘Defendants.A'knew of the
Harrington Fraud at the timé the events transpired. Defendants argue that all of these facts ‘\.Jvere
publically known and if they indicated an ongoing fraud at BLX, then presumably the market
would be aware of them as well. A specific allegation of fraud involves a 2005 letter from a Mr.
Einhorn of Greenlight Capital, a hedge fund. Defendants point out that while the letter concerns
BLX it does not specifically implicate Harrington or the Detroit Ofﬁce3. In addition, Einhom did
not respond to an invitation ro provide support f'or‘the allegations. Further, Defendants _diémise |
any of his allegations because Einhorn was a short seller of Allied stock with a motive to drive
| down the share price®. Defendants state that the other red flags cited by Plaintiffs simply do
nothing fo place them on notice ef the Harrington fraud. -

The record before the Court demenstrates no cempellingrevvidence that Alli_ed-or the
individual defendants kn‘ew. or “must have known” about ﬁan’ington’s fraud. Generally, a vague
assertion that a defendant must have known about the fraud by virtue a position of authority does

‘not result in a strong inference of scienter. See Orton v. Parametric Tech. Corp., 344_F48npp.2d

290, 307 (D.Mass.2004)§ Carney v. Cambridge Tech. Partners, Inc., 135 F.Supp.2d 235, 255

} Defendants roté‘that BLX is one of 140 portfoho companies in which Allied invests
with 53 offices natronwrde and approximately 300 employees.

¢ Defendants provide notice of supplemental authonty regarding a case cited in the First

Amended Complaint, claiming Plaintiffs relied upon allegations made in a federal False Claims
.Act suit, United States ex rel. Brickman & Greenlight Capital v. BLX, LLC, No. 1:05 CV 3147
(JEC) (the “Brickman Action”), brought by two short-sellers of Allied stock. Defendants point
out that on December 18, 2007, Judge Cames, noted that the plaintiffs were short-sellers of

~ Allied, and that they had simply aggregated and republished already-public information, which

- is insufficient to confer jurisdiction under the FCA, and dismissed the Complaint with prejudlce

The case was dlsmlssed on jurisdiction issues and did not resolve the factual disputes.

<10-



Case 1:07-cv-00402-JDS Document 40 - Filed 11/10/2009  Page 11 of 18

(D.Mass.2001). Additionally, a § 10(b) case cannot be sufficiently supported by facts which

* constitute mere negligence. See  Leasco Corp. v. Taussig, 473 F.2d 777, 785 (2d Cir.1972).

The Court agrees with Defendants that Hamngton had every motivation to 1mphcate his
'sepenors in BLX and yet failed to do so. The sentencing court ordered Harrington to pay |
restitution to BLX in the amount of $30 million. Certainly this judicial determination would not
have been made had BLX acted with knowledge of the fraud. Instead, BLX was determined to be ' A
the primary victim of Harrington’s fraud. The Slipreme Couﬂ held that the “stronginference”_df '
scienter required for a § 10(b) claim “must be more than merely plausible or reasonable-it musf
be cogent and at least as compelling as any opposi_ng inference of nonfraudulent intent.” Tellabs

' 127 S.Ct. at 2504-05. The foregoing judicial determinations create a plaUsibie eppoSing
inference that Defendants h‘ad no-knowledge of the Harrington ﬁaud. In other words, because
BLX was significantly damaged by the Harn’.ngton fraud a compelling iﬁference arises ﬁhat it had -
no knowledgeof such fraud. Additionally, Plaintiffs’ nonspecific “red flags” neither rebut the
infefence that Harrington acted alone nor affirmatively demonstrate knowledge on the part of
Allied of the Harrington Fraud at the time it occurred’. None of the red flags proffered by |
Plaintiffs contain facts which demonstrate Defendants were aware of the Harrington Fraud prior
to the unsealing of the indictfn_ent on January 9, 2007." The Court finds the “red ﬂegs” set forth

_ be Pléintiffs raise neitl{e;—; ’cogent nor eompel_ling inference of scienter.

Consequently, considering all the facts in the Complaint as true, Plaintiffs fail to, “state

with particularity facts giving rise to a strong inference that the defendant acted with the required

. S At the heanng Plaintiffs were largely sdent on the argument advanced by Defendants
- that Harrington’ s superiors had no knowledge of his fraudulent activities at BLX.

-l1-
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state of mind.” Id. at 2501 (quoting 15 U.S.C. § 78u—4(B)(2) (emphasis sup'pl_ied))‘.

C. Loss Causation
‘Even assuming Plaintiffs met the particularity requirements with respect to scienter, their
Complaint is equally flawed on the issue of loss causation. The S\ipreme Court's decision in Dura

Pharms., Inc. v. Broudo, 544 U.S. 336, 125 S.Ct. 1627, 161 L.Ed.2d 577 (2005) mandates that a

plaintiff must also plead economic loss and :“ ‘loss causation,” i.e., a causal connection between ;
' the matgrial mis_représentation and the loss.® Id. at 1631. In so doing, Plaintiffs must prové thét
they have, “suffered actual economic loss.” Id. At 336. | |
; Defcndants argue that Plair»l‘tiffs did not satisfy the pleading requirements for léss
causation. Speciﬁcally; they argue Plaintiffs cannot demonstrate loss causation because (1) they
received 6n1y “paper losses” normal in the markets, and (2)‘ there was never é “curative
' disclosure” which cal‘ls'edA a subsequent decline in the price of Allied’s stock7. D¢£ Mem. at 52-57.
Piéintiffs disagree and argue that they do not need to sell the_ir shares to adéquately plead
loss causation, only that they need to demonstrate that the shares went down when the fraud was

- exposed or the truth was exposed by a series of partial disclosures resulting in a subsequent price

The Supreme Court in Dura Pharmaceuticals rejected the Ninth Circuit's legal
conclusion that, in order to establish loss and causation, a plaintiff need only prove that “the
price on the date of purchase [of the securities at issue] was inflated because of the
misrepresentation.” 125 S.Ct. at 1631 (quotatlon omitted). Spec1ﬁcally, the Court noted that “as
a matter of pure logic” an artificially inflated purchase price is not by itself an economic loss at
the moment of the transaction as the immediate value of the security is equivalent to the mﬂated
purchase price. Id.

7 Generally, courts may take jhdicial notice of publicized stock prices without converting
- a motion to dismiss into summary Judgment See Ganino v. Citizens Utils. Co., 228 F. 3d 154,
167 n. 8 (2d Clr 2000)

-12-
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drop that was cauSally connected to the truth reaching the market.

Plaintiffs note that on January 11, 2007, two days after the indictment was unsealed, .
~ Allied issued a press release _d_iscl_osing the Harringtoﬁ Indictment. 1 10, 192. Plaintiffs argue
that és a consequence, Alliéd’s stock price reacted to this news. “On January 10, the stock opened
at $33.00 per share -ahd.closed-_at $31.58 per share.” See Op. Memo p. 48. “On‘ January 11, the
stock opened at $27.79 pef share. Id. The pﬁce rose slightly later in the day, following Allied’s |
press release, but in the ninety days that followed, it never again closed at a price above $32.0Q,
and remained at an average ‘trading price 0of $29.40. Id. Thus, “disclosure of Harrington’s |
indictment and its impact on the Company — fécts which were not previouély disclosed to
.investors - indiéputably caused the share price to decline and Plaintiffs to suffer their loss.”
(E'mphasis, Supplied')-vch

Plaintiffs Rely on In re Royal Dutch/Shell Transp. Sec. Litig., 404 F. Supp.2d 605, 608

(D.NJ. '200_5). as rejecting»the argument that plaintiffs who hold s'tock rather than sell
it éannot demonstrate loss causation. - Plaintiffs point out that .Secti(')n 21D(e)(1) of the PSLRA
provides that é private p‘l.aintiff’ s. damages for securities fraud are limited to the difference
‘between the purchase pr‘icepaid _for the éecurity and the mean trading price of the security during
_ the 90-day periéd folloWiﬁg diéclosUre of the fraud. Therefore, Plaintiffs argue, there is no “sell
to_sué” rule. o o

Defeﬂdants z;ppa:enfly concede this point and argue that regardless of whether Plaintiffs

held their stock, it was -trading at a profit to the Plaintiffs one month before the Amended

Complaint was filed. Therefore, Defendants argue, if the current value was commensurate with

_the purchase price, there can be no loss. In support, Defendants cite Malin v. XL Capital Ltd. .

-13-
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2005 WL 2146089 (D.Conn.,2005), (Not Reported in F.Supp.2d, ) (holding that , ““a price
fluctuation withnut any realization of an enonomic loss is functionally equivalent to the Supreme
Court's rejection of an artificially inflated purchase price alone as economic loss. If the current
valne is commensurate to fhe purchase prices, there is no loss, regardless of whether the purnhase

price was artificially inflated.”); In re Estee Lauder Companies, Not Reported in F.Supp.2d, 2007

WL 1522620, N. 5 (‘S.D.N.Y.rb,20.()7) (“economic loss is sustained simply asa résult of the fact that
nhe price of the stock dronpéd following disclosure is unpersuaSiye.”).

: Defendants argue that Plaintiffé cannot show that the alleged corrective disclnsure (press
release of Harrington Indictment) caused a negntive market reaction. To this énd, they
demonstrate that ~aftér the; January 11, 2007 press release, at around 11:00 am the stock enjoyéd a
daily gain. Also, Defendants diSrniss the January 22 , 2007 letﬁer by Mr. Einhorn as nothing fnone
than vague and sweeping. allegations of pnblically known facts by a short seller. Regardless,
Defendants state that in the rnonth following Einhorn’s letter the stock vaiue rose 10 i)ercent.

In Malin, the defendants in a secuﬁty fraud case set forth evidence that the stock had
returned to the pre-disclosure trading price shortly after the class period ended. Id. at *4. The .'
Défendant_s argued that the plaintiff’s allegations were insnfﬁcient based on Dura. Id. at *3. The
.Plaintiffs responded that all; they \nere reduired to plead was a causal connection between thef
rnisrepresentatinn and a p;icé drop. Id. at *4. The Cnnrt held that a sale of stock is nnt necessary .

: for a plnintiff to plead economic loss. Id. HoWever, the Court did-conclude that when the current
value is commensurate to the purchase price there is no loss. & ( holding that, -“A price

fluctuation without any realization of an economic loss is functionally equivalent to the Supreme

_Court's rejection in Dura of an artificially inflated purchase price alone as economic loss.”).
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- Plaintiffs accurately point out that the,.“traditional out-qf—pocket loss rule and Section | »
- 21D(e) of _tﬁe PSLRA provide that a purchaser's los§ may bg calculated by reference to the
amount that the purch_aser overpaid énd the true vallzxevof the seéurities, a purchaéer has not
needed to sell the securities to have suffered or to recover. ‘actual damages.”" In re Royal

Dutch/Shell Transport Securities Litigation, 404 F -Supp.2d 605, 610 (D.N.J.,2005). The cases

cited by Plaintiffs all exhibit sharp drops in the stocks value. Plaintiffs provide supplémental

authority in the way of Lorman v. US Unwired, 5 65 F.3d 228, ¢ Cip.2069) (concluding, “thaf_

~ Rule 8(a)(2)_ [only] requires the plaintiff to allege, in respect to loss cauSation, a facially
‘plz;usible’ causal relationship between-_the fraudulent statements or omissions-and plaintiff's
economic loss, including allegatioﬁs of a material misrepresentation or omission, followed by the
leaking oﬁt of relevant or related.truth about the fraud that:caused‘ a significant part of the
depreciation of the stock and plaintiff's economic loss.”). |

The Court finds Plaintiffs> arguments unavailing and the reasoning in Malin and Estee

Lauder instructive. Analogous to Malin, - Plaintiffs here afgue that all they need to allege is a
facially plausible price drop caused by the misrepresentation. However, the Court is unaware of
~ any authority in which actual eéogomic loss was found when the stock value returned to pre-
disclosure prices and could'have been sdld at a profit juét after the class period.

| It appéars undis‘put'éd.that on at least three 6cca§ions in June 2007 each Plaintiff could

have sold the stock at a profit’. The Court agrees with Defendants that, while a sale of stock is

not tiecessary, if the stock’s value was commensurate to the pre-disclosure trading price after the

¥ The highesf purchase price paid by any Plaintiff was $32.50. The Stock was tradin
above this amount on June 4-7, 11, 12, and 22, 2007. See http://finance.yahoo.com/ '
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close of the class period could have been sold at a profit, the “actual economic loss” contemplated
in Dura is precluded. Further, Dura reqnires that a plaintiff show that it was this revelation that
caused the loss and not one of the “tangle of factors™ that affect price’. Id. at 343, 125 S.Ct. 1627.
Section 21D(e) of the PSLRA serves as a model for the Courts to calculate damages and
provides in relevant part as follows:
In‘any private action ... in which the plaintiff seeks to establish damages by
‘reference to the market price of a security, the award of damages to the plaintiff
shall not exceed the difference between the purchase or sale price paid or received
. by the plaintiff ... and the mean trading price of that security during the 90-day
penod beginning on the date on which the mformatlon correcting the mlsstatement
. is disseminated to the market.
Codified at 15 U.S.C. § 78u-4(e)(1).
Plaintiffs afgument that Section 21D(e) provides a presumption of a causal connection is
' misplased. Any conclusion otherwise would “automatically supply the causation element to all

securities plaintiffs”, contravene Dura which mandates a Jjudicial inquiry into the causation

element. In re Intelligroup Securities Litigation, 468 F.Supp.Zd 670, 697 (D.N.J. 2006).

Logically, a plaintiff can not demonstrate the amount the purchaser overpaid if the stock value
rose greater than the purchase price on multiple occasions. Indeed, Plaintiffs’ authority is
distinguished.in that it bears the common thread of a “signiﬁcant” decline in stock value not

present in the case at bar.-See Lorman v. US Unw1red 565 F.3d 228, 262 (5 Cir. 2009) (finding

- the Complaint linked a series of dlsclosures to a, SIgmﬁcant stock prlce drop from $4:94 to

; $0.90"); In re Royal Dutch/Shell Transport Securities L;tlgatlon, 380 F.Supp.2d 509, 556

? The stocks fluctuation in value may well belie a causal connection between the loss and
- misrepresentation. However, such a determination would raise factual issues precludmg
adjudlcatlon ona Rule 12 motion to Dismiss.

-16-



Case 1:07-cv-00402-JDS Document 40 Filed 11/10/2009 Page 17 of 18

(D.N.J.,2005) (( finding the complaint detailed the announcements impact and subsequent drop in

stock price) as amended by In re Royal Dutch/Shell Transport Securities Litigation, 404
F.Supp.2d 605 (D.N.f.,zoosi). | )

Consequently, the Court ﬁnds that even under the Rule 8(a)(2) “facially plausible”
‘standard, Plaintiffs cannot derhonstrate economic loss beyond a simple fluctuation in alalue or, at
"best, an artificially inflated purchase pﬁce, specifically rejected by Dura .

| Conclusion |
— Af_ter considei‘ing’the prescriptions sot forth in Tellabs, the -Court ﬁnds that Plaintiffs |
failed to.plead scienter with partlcularlty 'Further, Plaintiffs fail to set forth facts demonstratmg
actual economic damages within the context of loss causation as required by Dura. Consequently,
itis unnecessary to address _the issue of control person hablhty.
- Accordingly, IT IS ORDERED that Defendants’ Motion to Dismiss_Plaintiffs’ First
Amended Complaint [Doc. No. 20] is GRANTED.

The Clerk of Court shall enter Judgment in favor of Defendants and notify the parties of

the making of this Order.

- DONE and DATED this 4th day of November, 2009

.
S el

/s/ Jack D. Shanstrom

Jack D. Shanstrom
Senior United States District Judge
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Plamtlff by his attorneys alleges upon personal knowledge with respect to himself, and upon -
1nformatlon and behef as to all other allegatlons based upon, inter alia, the i 1nvest1gatlon of counsel,
as follows

» NATURE OF THE ACTION
1. This is a derivative action brought by a shareholder of Allied Capital Corporation

. (“Allied” or the “Company™) agamst the Company’s Board of Directors (the “Board” or the
 “Individual Defendants™), arising out of the proposed sale of Allied to defendant Ares Capital
Corporation (“Ares Capital”) in. a stock-for-stock transaction valued at $648 million, or
apprO)dmately $3.47 per Allied share (the “Proposetl Transacﬁon”); In connection with the
Propoeed Transaction, however, the Board failed to adequately discharge its fiduciary dutles to the
shareholders by, inter alia: (i) failing to adequately value the Company’s shares in the Propose.d' _
Transaction; and (ii) ,failing to ensure that adequate eonsideration is exchanged for the Company’s
shares.
-2 Accordingly, this action seeks‘equitable relief compelling the Board to properlf/ |
© exercise its ﬁduc1ary duties to the shareholders and to enjoin the close of the Proposed Transaction

to prevent xrreparable harm to them.
THE PARTIES

L
kg

3. Plamtlﬁ' is and has been the owner er of Allied common stock contmuously since pnor .

to the wrongs complamed of herein.

4. Nominal defendant Allied is a Maryland company whose: principal executive offices

- are located in Washington, DC The Company pnmanly invests in pnvate middle market companies
in a variety of industries through long-term debt and equity capital i mstruments Since its founding
i 1958 Allled has invested more than $14 billion in thousands of companies nationwide. The

Company s common stock is pubhcly traded on the New York Stock Exchange under the symbol

“ALD‘SQ




5. _ i‘he Individual Dcféndants are, and at all relevant times v)ere, ménibers of the Board:
(a) D¢feridant Ann Tbrre Bates (“Bates”) has beén adirector of Allied since 2003. |

| Since 1997, she has séﬁed as a:stratégic and ﬁnénciz_ll constﬂ@t. From 1995 to 1997, Bates sered
as Executive Vice President, CFO and Treasurer of NHP, Inc., a national real estate services firm.
Bates serves as a director o‘fSLM Corp. (Sallie Mae), Franklin Mutual Series and Franklin Mutual
Recovery. She is a Class II director whose term expires in 2012. | | |

| (b)  Defendant Brooks H. Browne (“Browne”) has been a director of Allied or one -,
of its prédecessors since 1990. Browne has been a private investor since 2002. From 1993 to 2002,
he served as President of Environmental Ente_rprises Assistance Fund and, from 1991 to 2006, he’
served as a director of .same. Heisa Class III dircctOr whose term expires in 2010.

(c) D.éfendant John D. Firestone (“Firestone™) has been a director of Allied or one
of its predecessors since 1993. Firestone has served as a Partner of Secor Group, a venture capital
firm, since 1978. He has afso servedasa director of Secuxity Storage Conipany of Washington, DC, |
since 1978. Heisa Class I director whose term expires in 2011. |

(d  Defendant Antﬁony T. Garcia (“Garcia™) has iaeen adirector of Allied or one |
qf its predecessors since 1991. Hq’has beén a priyatc investor from March 2007: Previously, Garcia
served as President of Fugagme of Klrusa, a developer of mobile sc_fvices, from January to March
2007; was a private investor ﬁom 2003 through 2006; and served as Vice President of Finance of . v‘
Forrniiy Systems; Inc.,a devélopef‘ of soﬁwarc pmducté for business iﬁanaggment of data networks,

' fmni 2002 'throﬁgh 2003. The bulk of hisb career was spent as Senior Vice President of Lehman
Brothers Inc., where he served in that capacity from 1985 to 1996.‘ HeisaClassI d_iréctor whose
term expires in 2011. | | | . | |

()  Defendant Lawrence I. Hebert (“Hebert”) has beena director of Alliedorone

of its predeéessors since 1989 and has served as a member of the Board’s Execuﬁve Committee.
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Hebert serves as Chairman of the Board l’or Dominion Advisory Group, LLC, a provider of l—isk
management services for ﬁaancial institutions, and previously served in various executive-level
capacities at Riggs Bank N.A., and, later, PNC Bank, N.A. He also served in various 'eaeCuﬁve-level
capacities at Allbritton Communications Company. He is a Class I director whose term expires in

2011.
03] Defendant Edward J. Mathias (“Math]as”) is a director of Allied and isa

'Managmg Director and Partner of The Carlyle Group, a global pnvate equity firm headquartered mll
‘Washington, D.C. Previously, Mathias served as a member of the Management Committee and
Board of Directors of T. Rowo Price Associates, Inc.; a major investmeul management orgam'zaﬁoxl.
~ He isa Class II director whose term expires in 2012.

(®) Defendan_t Alex J. Polloclc (“Pollock™) has been a director of Allied since
2003 and has served as a member of the Board’s Executive Committee. Pollock served as President
and Chief Executive Officer of the Federal Home Loan Bank of Chioago from 1991 t0 2004. Heisa

Class II director whose term expires in 2012.

(h) Defendant Marc F. Raclcot (“Racicot”) has been a director of Allied since

2005. ‘Racicot served as sesved as President and Chief Executive Officer of the American Insutan_se
' Assooiation from August 2905 until Fél)ruary 2009. From 200l to 2005 he was an attoraey at the
“law firm of Bracewell & Gmham LLP. He is a former Govemor (1993 to 2001) and Attomey '

General ( 1989 to 1993) of the State of Montana. Heisa Class I dlrector whose term explres in2011.

@ Laura w. van Roijen has been a dlrector of Allied or one of its predecessors
since l992 She served as a Vlce Presxdent at Cmcorp from 1982 to 1992 and has served as a private

_ investor since 1992. She isa _Class 1 director whose term expircs in2011.

) " Defendant William L. Walton (“Walton™) has been a director of Alhed orone

of its predecessors smce 1986 and presently serves as the Company’s Chalrman of the Board aud as

3.



an executive ofﬁeer. From 1997 until March 2009, Walt-on served as Allied’s Chairman, President,
and Chief Executive Ofﬁcer. Previously, he served as Senior Vice President of Lehman Brothers
Kuhn Loeb Inc.’s Mergers and Acquisition group. Walton is classified as an “intebested director.”
He is a Class III director whose term expires in 2010. |
() Defendant Robert E. Long (“Long") bas been a dirccior of Allied orone of its |
predecessors since 1972 and has served as'a member of ﬂxe Board’s Executive Committee. He has
served as the ChicfExecutiQe Officer and a director bf GLB Group, Inc., an investment management :
firm, since 1997, and as Pr_esielent of Ariba GLB Asset M'anagement, Inc., the parent cbmpax_ly of
GLB Group, Inc., since 2005. Long’s son is Managing Director of Allied and Long is classified as
an ‘interested director.” He is a Class III director whose term expires in 2010. -
» ()] Defendant Joan M. Sweeney (“Swecaey’ ") has been a director of Allied since
-. 2004 and has been employed by Alhed since 1993. She is Managmg Director and Semor Advisorto
~ the Chief Executive Officer, and is employed as the Chief Operating Officer. Previously, she was
employed by Emst & Young, Cobpers & Lybrand, and the Division of Enforcement of the Securities‘
| and Exchange Commission. She is claseiﬁed as an “interested director.” She is a Class III director. v

--whose term expires in 2010.

‘V(m) Defendant John M Scheurer (“Scheuret”) has been a d]rector of Allied since
2009 and presently serve; as the Company s Chief Executive Officer and President. Scheurer has
. been employed by Allied Capital since 1991 in various exccutlveflevel capacmes mcludmg as -
Managmg Dxrector and Head of Commercnal Real Estate Fmance and, from 1993 until 1997 as
Pres1dent of Alhed Capital Commercial Corporatlon, an Allied predecessor. Heisa Class IT dlrector

whose term expires in 2012.

6. Defendant Ares Capxtal isa spectalty finance company thatis a closed—end, non- |

dwersxﬁed management investment company wlnch pnmanly invests in U.S. xmddle market
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companies. It is named herein as an aider and abettor of the Individual Defendants’ breaches of

' ﬁducrary duty, detailed herein.
.SUBSTAN TIVE ALLEGATION S
6. On Gctober 26, -20'09, Allied and Ares Capital issued a joint press release announcing

 their entry into the Pmposed Transaction, pursuant to which Ares Capital has proposed to acquire

: each share of Allied common stock in an all stock u'ansacnon valued at $648 million, or

approximately $3.47 per Allied Capital share Under the terms of the Proposed Transaction, Allied-

shareholders will receive 0.325 Ares Capital shares for each Allied share. As 4 result, Allied
-shareholders will own approximately 35% of the: combmed company, while Ares Capital’s

shareholders will own the other 65%. The Proposed Transaction is expected to close by the end of

the first quarter of 201 0 and one member of the Board will be nominated to serve on Ares Capital’s

board of directors after the Proposed Transaction is consummated.

7. ‘Although Scheurer commented that “[t]hrough this transaction we expect io create a
stronger company that is-well positioned for future growth in a market which presents tremendous
investment opportunities,” it appears that Ares Capital 's_imply inteads to reposition Allied’s _asse_ts
and, Ain the process, profit rfrom them. In this regard, the press release provides, in pertinent part,v as

follows: '
Ares Caprtal expects to reposition Alhed Capital’s portfoho into higher yielding
assets and to seek to lower its financing costs. Ares Capital believes that it will be in
a position to provide additional capital for portfolio company growth in order to -
optimize portfolio returns while mitigating the need for asset divestitures. Ares
Capxtal expects the transaction to be accretive to both its net asset value and its core
earnings per share in the first year. At closing, Ares Capital expects the combmed
- company’ s debt to equity ratioto be in a A range 0f 0.65x to 0. 75x

8. According to the press release,' the Proposed Transaction would “meaningfully A

_expands the breadth of Ares Capital’s relationship network, particularly within the private equity

bt st 04



community” and “would also siéﬁﬁcant-ly stfengthen Ares .Capital’s middle-market asset
management platfomi, Ivy Hill Asset Management, L.P.” |
9. A Moreover, Ares Capital has secured a seperate agreement to acquire Allied’s inferests
ina Senior Secured Loan Fund LLC (the “SL F und”) for $165 million in cash —a transaction slated
to close by the end of October 2009. With approximately $3.6 billioﬂ_ of mmmiﬁed capltal, the SL
Fund was formed in Dec‘ember. 2007 to invest in “unitranche” securities of middle-market
companies, and currently holds unitranche loans totaling approximately $900 million. 'Upon closing,
‘Ares Capital and its SL Fund partner expect to utilize the SL Fund to make new commitments to
future unitranche transactions. |
10.  Notwithstanding the fact it_hat Ares Capital will obtain extensive beriefits from the
Proposed Transaction to the detriment of Allied and its shareholders — whose interests wﬂl be
 substantially minimized, and voting power substantlally diminished — the trading price and volume-
of the Company’s common stock in the wake of the Proposed Transacﬁon’s announcement snggests
that the market believes that Allied’s shares are significantly undervalued therein. F or example,on
: October 26, 2009, the day of the announcement, Allied stock closed at $3.61 per share on volume of
more than 21 million shares traded — 14 cents higher than the value of the conslderatlon offered to
‘_shareholders in the Proposed Transactlon, on trading volume exceedmg the average by 15 times. ._
Moreover, Allied’s comx;:m stock has traded as hxgh as $3.56 per share as. recenﬂy as September 23,
2009 ‘and, before that, closed as Ingh as $4.05 per share as of July 30, 2009
_1 1. . Alhed’s prospects and recent ﬁnancxal results also suggest that the Proposed
Transactlon undervalues its shares whlch ﬁ:rther suggests that the Board either falled to adequately

: mform 1tself of” the Company s true value or disregarded such value in unammously approvmg the

Proposed Transaction. _




12, Forexample, on August 10, 2009 Allied announced i unprovmg financial results for !
the second quarter ended June 30 2009, mcludmg a dramatlcally lower net loss for the quarter than 4
the Company had reported during the same quarter the year before. |

13. © Moreover, as announced on September 1, 2009, Allied comprehensively restrucmred
its private notes and bank facility, improving liquidity and the Company’s future prospects.
Commenting on the restructuring, Schelner took a highly positive tone, stating, in pertinent part, as
follows: |

“We believe the new debt agreements prov1de s1gmﬁcant financial covenant relief

and result in a reasonable maturity profile. With this restructuring now behind us, we

will continue to focus on de-levering the balance sheet and executing our business

strategy to move the company forward and rebuild shareholder value. This is

- important not only for our shareholders, but also for the thousands of middle market

‘businesses in the US, many of which are facing sxgmﬁcant capltal needs and look to
companies like Allied Capital for thexr financing . . :

14, Further, the Proposed Transaction mayextinguish shareholder derivative standmg,
and thus the .prospect of holding the Board and others accountable fora number of improprieties'
Spemﬁcally, the Board permitted the members of Allied’s senior management to: (1) operate the
busmess of Business Loan Express LLC (“BLX”) (later known as Ciena Capital LLC), a wholly—
owned busmess aequu'ed in 2000 in vxolatlon of apphcable criminal laws and in wolatlon of :

y apphcable regulanons :of the Small Busmess Adnumsu'anon (“SBA”) (n) xmproperly and 1llegally |

‘ obtam telephone records of persons who were critical of Allied; and (iii) operate Alhed in the ‘
A absence of proper and adequate internal controls resulting in senior management improperly valumg

. securities in Allied’s private ﬁnance portfoho in vxolatxon of applicable prowsxons of the federal )

securities laws, and fa1s1fymg the certifications required by the Sarbanes-Ox]ey Act of 2002. |

- 15, Certain of this conduct has attracted the attention of the O&ice of Inspector General

of the SBA and the Department of Justlce, each of which conducted i mvestlgatlons into the lendmg

activities of BLX and its Detrott office. In fact, the Company has produced material‘s in response to
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requests from both the SEC and the U.S. Attorney’s Office, and a director and certain current and -
former employees have provided testimony and have been interviewed by the staff of the SEC and,
in some cases, the U.S. AttomeY’s Office. In an,eﬁ'orf to at least partially mitigate this wrongdoing,

Al_lied was forced to close the Dctroit BLX office and announced that BLX had agreed to pay-

approximately $10 million to the SBA to cover amounts paid by the SBA with respect tosomeofthe

SBA-guamnteed loans that have been the subject of inquiry by the U.S. Attomey s Office forthe
Eastern District of chhxgan ' . A |
16..  Inaddition, Allied failed to implement adequate internal accounting> controls relating
- toits private finance inthmcnt valuations thnt were sufficient to prox)idc reasonable assurances that
these valuations w&e fairly stated in accordance w1th generally occepted acconnting ptinc_iples, or.
other criteria applicable to its ﬁnancial statements. As oresult of this conduct, the SEC found that
Allied had insufficient internal weaknesses nnd ultimately issued.a Cease-and-Desist Order which
identified three specific examples of insufficient record keeping during the period June 30, 2001,
through March 31, 2003. |
17. Accordingly, unless the Individual Defendants are enjoined from breachi-ng. their -
fiduciary duties, Plaintiff and the Class (deﬁncd below) will contmue to suffer irreparable harm in
- connectlon with the Proposcd Transactlon, which undervalues the Company s shares and favors the

‘ 1nte_rests of certain insiders ~ including the Board —above those of the Company and the unaffiliated

public shareholders.
'THE INDIVIDUAL DEFENDANT S’ FIDUCIARY DUTIES

18. By reason- of ‘their posmons as ofﬁcers and/or dlrectors of the Company, the e

Individual Defendants are in a ﬁducxary relatlonshxp with the Company and its shareholders, and

~ owe them the hlghest obligations of loyalty, good faith, fair dealing, due care, and full and fazr

7 disclosure.



-19. ‘ln any situation where the directors of a publicly-traded corporation undertake a
transaction that will result in eithera change in eorporate control or a _break-up of the corporation’s
assets, they have a fiduciary obhgatxon to act in the best interests of the company and -its
shareholders. To dlhgently comply with these duties, the directors, may not take any action that:

(a) adversely affects the value or prospects of the company; -

M)  will discoul'ege or inhibit eltemative offers to acquire control of the company
or its assets; | | | ' | |

(¢)  contractually f)rohibits theln from corhelying thh their fiduciary dunes, ‘
and/or | |

(d)  will provide the dn'ectors, executives or other insiders with preferentxal
treatment at the expense of, or separate from, the company and its unaﬁihated pubhc shareholders
or place their own Pecuniary interests above those of the: interests of the ‘company and its .
shareholders. |

20.  Inaccordance w1th their duties of loyalty and good faith, the Individual Defeodants,

as directors and/or officers of Allied, are obligated to: .

(e) determin_e whether' a proposed sale of the Company isin the Company’s and. 3
the shareholders” best interests; S | | -

() _ ;heider all bona ﬁde offers or siratéglc alternativeS' and

(c) | refrain from implementing unreasonable méasures deslgned to protect a .
txansactlon to the exclus:on of a more beneficial deal, and from participating in any transaction in
which their loyalues are divided.

21.  Plaintiff alleges herein that the Indlvxdual Defendants separately and together in

_ connectlon with the Proposed Transacuon, have violated and are connnumg to wolate the ﬁduc1ary




~ duties they owe to the Company and its public shareholders, including the duties of onalty, godd
faith, candor, and due care. |
- DERIVATIVE AND DEMAND ALLEGATIONS
22.  Plaintiff, an owner of the stock of Alliod during all times relevant to the Individual
Defendants’ wrongful course of conduct alleged herein, brings this action derivatively in the nght
and for the benefit of Alhed to redress injuries suffered and to be suffered, by Allied as a dlrectb v
result of the breaches of fiduciary duty by the Individual Defendants: 1

23.  Plaintiff will adequately and fmrly represent the interests of Allied and its

shareholders in enforcmg and prosecuting his nghts

_ 24.  Plaintiff has not made a demand on the Board to file suit for the breaches of ﬁdueiaxy
duty alleged herein beca_use such a demand would be a futile and useless aet that would li_kely lead to
Allied suffering irreparable injury, pa_zﬁcularl); for the foﬂovﬁng reasons:

(a)' If Plaintiff is required to make a demand on the Board, Allied would suffer -
irreparable injury were the Proposed Transactlon complamed of herein consummated;

(b)  Each of the key officers and directors knew of and/or directly benefited from

the wrongdoing complained of hefein;

(©  Each member of the Board has been named as a defendant to this lawsuxt
(d) In d;der to bnng thxs su1t, all of the dlrectors of Alhed would be forced to sue-
' themselves and persons with whom they have extensive business and personal entanglements which

they will not do, thereby excusing.de'mand;

(e  The acts complained of herem constitute violations of ﬂ;e ﬁduclary dutlcs

owed by Allied’s officers and duectors and these acts are mcapable of rauﬁcatlon,

)] Any suit by the directors of Alhed to remedy these wrongs would likely

expose the Individual Defendants and Allied to further civil actions being filed against orie or more
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_ of the Indwrdual Defendants; thus, they are hopelessly conflicted in makmg any supposedly.
independent determination whether to sue themselves _
(&)  Each member of the Board is, directly or indirectly, -the recipient of
: remnneration phid by the Company, including benefits, stock options, and other emoluments by
virtue of their Board membership and control over the Company, the continuation of which is
dependent opon their COOperatiorx with the other rnember_s of the Board,'.a‘md their participation and
acquiescence in the wrongdoing set forth herein, and are. therefore incapable of exercishg "
independent objective judgment in deciding whether to Bring this action; |
(h)  Because of their association as dlrectors of the Company and their posmons as
| present or former employees, the directors are dommated and controlled S0 as not to be capable of
exercising independent objective judgment; and |
6] Allied’s current and past officers and directors are protected by dxrectors and
ofﬁcers liability insurance against personal hablhty for their breaches of fiduciary duty alleged
herein, which they caused the Company to purchase for their protection with corporate funds, i.e.,
‘monies belonging to the stockholders of Allied. However, due to certairl changes in the language of
directors’ and officers’ hablhty insurance policies in the past few years, the directors’ arld ofﬁcers’
liability insurance policies covexing the Individua] Defendants in thls case eontain provisions which.
eliminate coverage for a;l;' action brought directly by Allied -againet rhe Irldividual Defendants,
known as, inter alia, the “insured versue insured exclusion.” Asa re'sult,'if these 'directors were to
sue themselves or certain of the ofﬁcers of Alhed, there would be no directors’ and ofﬁcers
. insurance protection and thus, this is a further reason why they will not bnng such a suit. On the o
other hand, If the suit is brought denvatlvely, as th15 action is brought, such insurance coverage

exists and may provide a basis for the Company to eﬁ'ectuate rec_ove_ry. If there is no coverage
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- pursuant to drrectors and officers’ habrhty insurance, the defendant dlrectors will not cause Allied |
to sue them, since: they will face a large uninsured lrabrlrty
FIRST CAUSE OF ACTION
(Breach of Fiduciary Duty Against the Individual Defendants)
25. Plainl;iﬁ' incorporates each and every allegation set forth above as'if fully set forth
herein. | |
26. By the acts, transactrons and courses of conduct alleged herein, Defendants have:.
. vrolated the ﬁducmry dutles of good faith, loyalty and due care that they owe to the Company and its
. shareholders. ‘
27.  Asalleged herein, the Individual Defendants hewre failed to, inter alia:
(a)  Apprise themselves of the true value of the Compaﬂy or.the_beneﬁts of an
alternative transaction; _ | o
| )] Ensure that the Proposed Transaction or a competing transaction maxixm'zevs.
value; and | |
(©)  Otherwise take the steps necessary to ‘c0mp'ly with their ﬁduciary duties.
28, Moreover, because the Individual Defendants dominate and control the busmess and -
corporate affaxrs of Allied, and are in possession of pnvate corporate mformatxon ‘concerning .
' Alhed’s assets, business ;d future prospects there exists an imbalance and drspanty of | knowledgc
and economic power between thern and the publrc shareholders of Aliied: whrch makes it inherently _
" unfair for them to pursue any proposed transaction wherem they will reap drsproporuonate benefits:
to the exclusion of maximizing stockholder value. |
29; By reason of the foregoing acts, practices and course or‘ conduct, the [ndmdual

Defendants have failed to exercise ordmazy care and drlrgence in the exercrse of therr ﬁducrary

obligations toward Allied.
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30.  The Individual Defendants are engaging in self deal.ing,‘ are not acting in good faith
toward Allied, and have breached and are breaching the fiduciary duties owed to Allied and its
shareholders. | A

31.  Asaresultof the Individual Defendants’ actions, the Company has been and will be
irreparably harmed, for which the Company has no adequ'ate‘ renredy ar Iaw' _ | |

32.  Unless enjomed by this Court, the Individual Defcndants will continue to breach their _
fiduciary duues owed to the Company, and may consummate the Proposed Transacuon without |
pursuing a ﬁJll and fair sales process designed to obtam maxmum value. |

: SECOND CAUSE OF ACTION
(Aldmg and Abettmg Breach of Fiduciary Duty Agamst Defendant Arm Capital)

33. Plamhﬁ‘ mcorporates each and every allegation set forth above as if fully set forth

herein. | | |

34. Defendant Ares Capital is sued herein as an arder and abettor of the breaches of
fiduciary duty alleged herein. As detailed herein, by entering into the Proposed Transactlon, Ares

Capital has attempted to capitalize on the Company’s prospects w1thout paying fair value

35_ . Asaresult of this conduct, the Company and its shareholders have been and willbe
' damaged, in that they have been and will be prevented ﬁom obtammg a fair price for therr shares. |
| 36.  Asaresultof Ares Capxtal ’s conduct, the Company has been and wﬂl be rn'eparably
hanned, for which the Company.has no adequate remed‘y at law. tfnless enjoined by this Coilrt,
- Ares Capital will continue to encourage and facrhtate the Indmdual Defendants’ breaches of
f duciary duty , o | _

» WHEREF ORE, Plaintiff demahdsjudgment and preliminaiir and permanent reliet‘, in favor |

of Allied and against Defendants, as follows: |

A. Declaring that this action is properly maintainable as a derivative action;
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B. Declarmg and decreemg that the Proposed Transaction was entered into in breach of
the fi ducxaxy dunes owed by the Individual Defendants to the Company and is therefore unlawful
and unenforceable; | '
| C.  Preliminarily and permanently enjoining the Individual Defendants, and aoyone' _
-acting in concert with them, from proceedmg w1th the sale of the Company unless and until they
have acted in accordance with thexr fiduciary duties;

D. Requiring the Individual Defendants to properly exercise theu' ﬁduclary dutles by,-
among other thmgs (i) ascertaining the true value of the Company; (ii) considering whether the
Proposed Transaction or an altemate transaction maximizes shareholdcr value; and (ux) rescinding
any unpedlments toa value-mammlzmg transaction. -

" E. Rescinding, to the extent alréady implemented, the Proposed Transaction or anf of
the terms thereof;

F. Awarding Plaintiﬁ‘ the costs of this action, including a reasonable allowance fo_r
attorneys’ and experts’ fees and costs; and

G. Granting such other end further relief as this Court deems just and proper. -

| - JURY TRIAL DEMAND | |
* Plaintiff demands a trial by j me on all claims and issues so triable.
- DATED: October 29,2009 - CUNEOQ GILBERT- & LaDUCA, LLP

- JONATHAN W. CUNEO, DC Bar #939389
WILLIAM H. ANDERSON, DC Bar #502380-.

k‘Z;/pr L (Wﬂ//.-

JONATHAN W, CUNBQ/

507 C Street, N E.
Washington, DC_ 20002
Telephone: 202/789-3960
202/789-1813 (fax)
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.
RNV

COUGHLIN STOIA GELLER
RUDMAN & ROBBINS LLP

SAMUEL H. RUDMAN

- DAVID A. ROSENFELD
JOSEPH RUSSELLO -
58 South Service Road, Suite 200
Melville, NY 11747
Telephone: 631/367-7100
631/367-1173 (fax)

" Attorneys for Plaintiff
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) VERIFICATION
- L, (LEE) ELLIO"I‘A SANDLER, declare that I have revic:wcd the Verified Shareholder
" Derivative Complamt (the “Complaint™), know thc contents thereof, and authorize its ﬁlmg The
Complaint is true and coxrect to the best of my knowledge, and, as to those allegatlons for wlnch
. I do not have personal knowledgc, I rely upon my counsel and counsel’s mvcstngatnon and for
that reason believe them to be true. I ﬁlrthet declare that am a current holder of the common
stock of Allied Capital Corporation, an_d have been a holder of common stock during the time
 period in which the wrongful conduct alleged in the Complaint has ocourred and is ocourring.

I declare under penalty of perjury that the foregoing is true and correct.

/bate a: @eboben ‘Z‘f‘ Zo0% |




IN THE CIRCUIT COURT

OF MONTGOMERY COUNTY, MARYLAN])

JAMES M. HARRIS (12 Juliet Lane, Apt. 301
Notttingham, MD 21236, (410) 529-2406) and
ROBERT KIESEWE’JTER (70 Lakeridge
Court, The Woodland, TX 77381, (405) 228-
8826), on Behalf of Themselves and All Others

Similarly Situated and Derivatively on Behalf '

of Allied Capital Corporation,
Plaintiffs,
v.

WILLIAM WALTON (1919 Pennsylvania
Ave., N.W_, Washington, DC 20006), JOHN -
FIRESTONE(191 9 Pennsylvania Ave , N.W.,
Washington, DC 20006), ANTHONY
- GARCIA (1919 Pennsylvania Ave., N. Ww.,

- Washington, DC 20006), LAWRENCE
HEBERT (1919 Pennsylvania Ave., N. W.,
Washington, DC 20006), LAURA VAN
ROIEN (1919 Pennsylvania Ave., N. W,
Washington, DC 20006), BROOKS BROWNE

- (1919 Pennsylvania Ave., N.W. ., Washington,

DC 20006), ALEX POLLOCK (1919

- Pennsylvania Ave., N.W. » Washington, DC

20006), MARC RACICOT (1919

Pennsylvania Ave., N.-W. , Washington, DC

- 20006), ANN BATES (1919 Pennsylvania
Ave., N.W_, Washington, DC 20006), .
EDWARD MATHIAS(1919 Pennsy]vama
Ave., N.W., Washington, DC 20006),-
ROBERT LONG(1919 Pennsylvama Ave
N.W., Washington, DC 20006), JOAN
SWEENEY (1919 Pennsylvania Ave., N.-W.,

‘Washington, DC 20006), ALLIED CAPITAL
CORPORATION (1919 Pennsylvania Ave,,
N.W., Washington, DC 20006), ARES
CAPIT AL CORPORATION (280 Park

Avenue, 22nd Floor, Building East, New York, o

NY 10017) and ARCC ODYSSEY CORP.
- (280 Park Avenue, 22nd Floor, Building East,
New York, NY 1001 7)

Defendants.

Case No. g QZ(@ZOI |

RECEIVED
v 3-2000

Clerk of trie Caeuit Court
Montgomery County, Md.



CLASS ACTION AND DERIVATIVE COMPLAINT
Plaintiffs, by their attorneys, a]loge upon information and bclief,'except for their own
acts, which are aileged on knowledge, as.follow.s':‘
1. Plaintiffs bring this action derivéﬁvely on be_ha]f of Allied Capital Comomﬁon
- (“Allied” or the “_Compény”) against noinina] Defendant Allied aﬁd againsf its board of directors -
(the “Board’ ’) seeking equitable relief for their breaches of fiduciary duty and other vmlanons of
- state law ansmg out of their atternpl to sell the Company to Defendants Ares Caplta] Corporanon
and ARCC Odyssey Corp (collectively “Ares”) by means of an unfair process and_ for an unfair
. price of 0.3'25 Ares shares for every Allied share which, based on the $10.69 per shafe ciosing
| pﬁcé of Ares stock on October 23, 2009, the last trading daj prior to the onnouncemcnt, vvalues
Allied at approximately $3.47 per share for a total transaction value“of approximately $648

million (the “Proposed Transaction™).

PARTIES
2. . Plaintiffs are, and have been at én pelevant'times, the owners of shares of comrhon
stock of Allied. | |
| 3 Allied is a’ corporation organized and exxstmg under the laws of the State of

Mary]and It mamtams 1ts pnncxpa] corporate offices at 1919 Pennsylvama Avenue NW
Washmgton, Dlsmct of Co]umbla, and is a private eqmty firm spemahzmg in investments n
A. small and middle markei compames The Company generally invests in mature, buyouts
‘ ,. écqmsﬁmns recapltahzatxons note purchases mezzanine, growth capital and middle market
eqmty, and debt investments. It provides debt ﬁnancmg in the form of first hen senior loans;
'~ junior debt mcludmg second hen Ioans subordinated debt, and mezzanine debt and umtranchevt

loans The Company prefers to invest in busmess services, financial services, consumer products,



» healthcare‘services, energy services, industrial products, retail; and cbnsumer services sectors. It
sgeks to invest in private companies based in the United States. The Company seeks to inﬁest
Beﬁween $10 million and $150 million in debt transacﬁons. It provides equit_y capital, typically in

~ conjunction w1th a'kdcbt investment for management btiybuts -’o-f companies with enterprise value

between -$50 million and $500 mi]lion- The Co_mj)any seeks conﬁol aﬁd zimn-_c'ontrol‘ equity
stakes in the poftfolio compaﬁies; . |

4. Defcndaﬂt William Walton (“Walton™) has been the Chairman of the Board of the

Compaﬁy‘ since 2009.

3. Defendant J o}ﬁ? Firestone (“Firestone™) has béen»a director of the Company since
1993,

6. Défendant Anthony Garcia (“Garcia™) has beén a director of the Compaﬁy since
1991. |

7. D’efendapt Lawrence Hebert (“Hebert™) has been a director of the Company since
1989.

8. Dé_fendant Laura Van Roijen (“Roij_eri”) has been a director of the Company sincc'
1992.

-9 Defcndant.Brgoks Brbwﬁe.(“B;owne”-) has been a director of fhe Company since

.1990. ’ |

“ 10. _Défendant Alex Pollock (“Pollock;’) hés been a d'i.reétor of the Company éinée
2003..

1L Dcfendant"Mérc Racicot (“Racicot™) has been a director of the Company since
2005. |

12. Defendant Ann Bates (“Bates™) has been a director of the Company since 2003.



13. Defendant Edward Mathias (“Mathias™) has been a director of the Company since
2008. |

14.  Defendant Robert Long (“Long”) has been a director of the Company since 1972.

157 Defendant Joan Sweeney (“Sweeney”) has been Chief Operating. Ofﬁcer and a
director of the Company since 2004. |

16. Defendants referenced in §] 4 through 15 are collect]vely referred to as Ind1v1dual
Defendants and/or the Allied Board. The Indn/]dual Defendants as officers and/or directors of o
Allied, have a fiduciary relatlonshlp with Plaintiffs and other pubhc shareholders of Allied and
owe thenl the highest obligations of good faith, fair dealing, loyalty and due care.

17.  Defendant Ares Capltal Corporation is a Maryland cmporatlon W1tl:| its
headquarters located at 280 Park Avenue, 22nd Floor, Building East, New York, NY that is a
business development company. The firm specializes in acquisit_ion, recapitalization, and
leveraged buyout transactlons. of middle m_arket conljaanies. | |

18.  Defendant ARCC Odyssey Corp, is a Maryland corporation wholly owned .by
Ares Capital Corporation and created for the purposes of effectuanng the Proposed Transactxon

JURISDICTION AND VENUE
19. The 'dmnages suffe_red and soughtl to be recovered by Plaintif-l‘s and the Class are
o 'm excess of the Junsdlctxonal minimum of this Court. The exact amount of damages suffered by
the: Plamtlﬁ's and the Class cannot be precisely determmed at this pomt o
- 20. - This Count has Junsdlcnon over Defendants because Defendant Alhed is |
mcorpomted m the State of Maryland and thus, Maxyland law will apply. Maryland courts are
best suited to mterpret Maryland law. Therefore, the exercise of junsdlct]on by the Maryland

courts is permxsszble under traditional notions of fair play and substantlal _]USthC



21, The above-entitled Court is the most appropriate venue for Iitigation of the issues
raised ,he'rein because of the location of witnesses and documents related to the maﬁers alleged
herein. |

INDIVIDUAL DEFENDANTS’ FIDUCIARY DUTTES
22. By reason of Individual Defendants’ positions with the Company as officers
and/or directors, they are in a_ﬁduciary relaﬁonship with Plaintiffs, the Company, and the public
shareholders of Allied and owe them the duty of hi ghest good faith, fair dealing, loya]ty and ﬁlll
candid and adequate dlsclosure
23. In ag_:eordanee with ﬂleﬁ duties of ]oyaltyA and good faith, . the Individual
Defendants, as Directors and/or-ofﬁcers_ of Allied, are obligated to refrain from: |

(@ participating in any. Uansaetion where the directors or officers’ vloya]tiers
are divided;

(b)' participat_ing In any hansaction where the directors or officers receive, or
k.are entitled to receive, a personal financial benefit not equally shared hy the public shareholders
_‘of the corporation; and/or |

() unjustly ennehmé themselves at the. expenseor to the detnment of the
_ Company and its public shareholders

42"4. Plaintiffs alle;e herein that. the Indmdua] Defendants separately and together n
connection with the Proposed Transaction are knowmgly or reckless]y violating their ﬁdumary
dutxes including their duties of onalty good faith and independence owed to the Company and |
~ derivatively to Plamtlffs and ot_her public. shareholders of Allied, or are aiding and abetﬁng ,

others in violating those duties.



25. | Defendants - also owe the Company’s shareholders a duty of candor, which
includes the disi:lnsure‘ of all matg:rial fécts cnnceming the Proposed Transaction and,
 particularly, the faimess of the price offered for the stockholders’r equity interest. Defendants are

knowingly or recklessly breaching théir ﬁduciary 'dutievs of candor by failing to disclose all
matgrial-information- concerning the ’Propnsed Transaction, and/or aiding and aBetting other
Defendants® breaches. _

CONSPIRACY, AIDIN G AND ABETT]NG AND CONCERTED ACTION ,

26, In committing the wrongﬁll acts alleged herein, each of the Defendants hns
| pursued, or joined in the pnrsuit' of, a common course of conduct, and acted in conceﬁ with and
>conspired with one another, in furtherance of their common plan or design. In addition to ihf_:

wrongful conduct herein alleged as giving rise to primary liability, the Defendnnts further aidedr
- and abetted -and/or assisted éa_ch other in. breach of their respective duties as herein alleged.

27. During all relevant times hereto, the Defendants, and each of them, iniiinfed a
course of conduct which was designed to and did: (i) permit Ares to attempt to eliminate:the
pubhc shareholders” equity interest in Allied pursuant to a defective sales process, and (u) permit
Ares to buy the Company for an unfair pnce In furtherance of this plan, consplracy and course
of conduct, Defendants and ?ach of‘them, took the actions as set forth herem |

28.  Each of the Defendants herein aided and abetted and rendered substantial
assistance in the wrongs complamed of herein. In taking such actxons as parnculanzed herem
o substantlally assist the comnn§310n of the wrongdomg complained of, each Defendant acted
with ,knowledge of the primaxy qungdoing, substantial]y assisted the accomplishment of that
wrongdomg, and was aware of h:s or her overall contnbutmn to, and ﬁntherance of the

o wrongdomg The Defendants’ acts of aiding and abettmg included, inter alia, the acts each of



them are alleged to have committed in furtherance of the conspiracy, common enterprise and

common course of conduct complained of herein.

DERIVATIVE AND DEMAND EXCUSED ALLEGATIONS

29.  Plaintiffs bring this acﬁon'deﬁvaﬁvely in the right and for the benefit of Allied to -
redress injuries suffered and to be suffered by Allied as a result of the breaches of ﬁduclary duty
and other v1olahons of law by the Defendants.

| 30 P]ainﬁffs incoxporate 4all prior allegations as if they were ﬁl]yeet fordl herein.
Plaintiffs own and have owned Allied common stock at all times relevant hereto. Plaintiffs wﬂl
adequately and fairly represent the interests of the Company and its stockholders in enforcing
and prosecuting its rights. Plamtlffs have retained counsel experienced in these types of actxons
to prosecute Plaintiffs' claims on the Coo1pany ’s behalf.

31, Any demand made by Plaintiffs to the Board to institute this action would be ’
futile and is excused. Based on all the allegations in this Complaint and Defendants’ actions to
date, mcludmg refusal to protect the interests of A]hed and its stockholders, such demand would
be a futile and useless act. The Board consists of twelve directors, each of whom are Defendants B
herein. Each of the members of the Board have di_rec_t_ly participated in the Wrongs compl_ained"
of herein; Which disablesvﬂ}egl‘ﬁ't)m acting independently, objecti,vely o.r'in' .good faitld to advance
: .the interests of Allied or resoond toa demend by sfockho]ders. The Board and senior
_management therefore cannot be disiotereeted. .

32 " Each of the Defendants served on the Board dunng the relevant period and as -
Board members each was charged w;th oversxght and operatlon of the Company and the conduct '
'of its business affairs. Each of ‘the Defendants has breached the fiduciary duties owed to Allied

and its stockhalders in furtherance of their plan to ﬁroteci and advance their own interests and/or



those of senior management at the expense of and to the detﬁz:dent of Allied and its public
stocicholders. For e).cample, Defendants have agreed to sell the Company at an unfairly low price
and, in addition, agreed to ao-Shop and standstill provisions in the Merger Agreement and to pay
Ares a $30 million termination fee in the evenf that they should agree terminate the Merger
Agreement in favor of a superior acquisition proposal._ '

33.  Asdescribed hereia, the Board participated in and/or approved thé’“wrongs alleged
herein and participated in efforts to cone_eal and/or' dieguise those wrongs from Allied's
stockholders or recklessly and/or negligently disrega‘rded the 'wrolngs complaiaed of herein. It's‘
membere are, therefofe, not disinterested parties. | | |

34.  The Defendants have not exercised and cannot exercise independent or obj ective
- judgment in deciding whether to ,bﬁng this action or whether to vigorously prosecute this action
because each of the directors has participated in arid/or acquiesced to ‘the misconduct alleged
herein. | |

35. ‘ Moreover, because the claimed breaches of fiduciary duties arise in connccﬁoﬂ
with a proposed merger, Plaintiffs would be irreparably harmedif the shareholder vote on the
Proposed Transaction were penmtted to proceed without first affordmg the relief requested
herem Thus, under apph:eable Maryland corporate law, demand is excused because, where, as |
‘ here,_ a demand, or a delay in awaiting a response to a dendand, would cause irreparable hann to
the corpofation. | | ’

36.  The Defendants have. demonstrated :theil; unwillingness to act in compliance with
fedefa] or.state law or sue themselves aod/or ﬂlei;' fellow directors and executives for failure to
do so, as they have developed professional relaﬁonehips with ﬂdeir fellow board members who

| are their friends and with whom they have entangling financial alliances, interests and



dependencies, and tllerefore, they are not able to and will not vi gorously prosecute any such ;
action.

- 37. | Allied’s senior insiders and direclors named as Defendants herein have shown
their interests to be antagomstlc to Alhed and tlus lawsuit as they have refused to consider i in
good faith opuons to increase shareholder value for Allied and its stockholders The members of
the Board have not and will nat authonze a suit against themselves as such a suit would require
these Defendants to expose themselves to a huge personal habllny to Allied, as, due to the
particular language of currently utilized directors’ and officers™ liability insurance policies (i.e.,
the insured vs. insured exclusiou), such an action would not be an insured claim.

-38. The Company’s directors’ and efﬁcers’ Tiability insu:anee coverage prohibits
directors from bringing suits against each olher. Thus, if the Individual Defendants caused the
. Company to sue.its officers and directors for the liability aséerte'd in this case , they would not be
| Jnsured for that liability. This they wﬂl not do. The Company’s officers’ and directors’ liability
 insurance was purchased and pald for with corporate ﬁmds for the protection of the corporatmn
This derivative action does not trigger the “insured vs. insured” exclusion, and therefore only this
- derivative action can obtain a reco'l'ery from the Cempany’soﬂicers’ and directors’ insurance‘fer
the benefit of the cqrpomflg% o |
- CLASS ACTION ALLEGA’I‘IONS-
39, Plamuﬁs brmg this action on their own behalf and as a class actlon on behalf of
-all owners of Alhed common stock and their successors in mterest, except Defendants and their
affiliates (the “Class’ .

40.  This action is properly maintainable as a class action for the following reasons:



(@)  the Class is so numerous that joinder of all members is Jmpractlcable As
of October 27, 2009, Alhed has approximately 179.10 million shares outstandmg
(b) 'quesnons o_f law and fact are common to the Class, including, inter alia,
~ the folléwing: _
(). Have the Individual Defendants breached their fiduciary duties
| owed by them fo Pla_intiffé and the others members of the Class;
(ii) Are.the Individual Deferdants, in connection w1th the P:dpoégd
Transaction of Allied by Ares, pursuing a course of conduct 'that: is
in violation of their fiduciary duties;,
(ili) Have the Individual Defendants ;nisrepresented and omitted.
| material facts in violation of their ﬁduciad duties owed by them to
- Plaintiffs and the other members of the Class; |
(iv). Have Allied and Ares aided and ébetted the Indfvidua] Deféndants’
b;eache§ of fiduciary duty; and
(w}) - Is the Class entltled to injunctive rehef or damages as a result of
Defendants’ wrongﬁ:l conduct.
() | Plaimtlgffs are comnutted to prosecuting this action and have retdined
competent counsel experienced in litig_ation of this nature. |
(d)  Plaintiffs’ claims Iare typical of thosé of thé (;ther membgrs of the Class.
(e)  Plaintiffs have no interests that are adverse to the Class.
-G) | The proseéution-of sepéraie actions by indiw)idual members of the Class
wouid create the nsk of mcon31stent or varymg adjudications for 1nd1v1dual members of the

Class and of estabhshmg mcompatlble standards of conduct for Defendants.

in



(3] .Conﬂictihg adjudications for individual members of the Class might as a
practical matter be A. dispositive of the interes;ts of the other members not parties to the -
adjudications or substantially i_mpair or impede their ability to protect théir interests.

SUBS’I‘ANTIVE ALLEGATIONS
41. In a press rélgase dated October 26, 2009, the Company announced that if had
“entered into a merger agreement with Ares, stating: |

New York, NY—October 26, 2009—Ares Capital Corporation
(NASDAQ: ARCC) and Allied Capital Corporation (NYSE: ALD)
-announced today that they have entered into a definitive agreement
- under which Ares Capital will acquire Allied Capital in an all stock
- transaction currently- valued at $648 million, or approximately
$3.47 per Allied Capital share. This represents a 27.3% premium
to Allied Capital’s closing stock price on Friday, October 23, 2009.
The Boards of Directors of both companies have each unanimously
approved the transaction. :

Under the terms of the transaction, Allied Capital stockholders will
receive 0.325 Ares Capital shares for each Allied Capital share,
resulting in approximately 58.3 million Ares Capital shares being
issued in exchange for the approximately 179.4 million-
outstanding Allied Capital shares. Following the transaction, Ares
Capital stockholders will own approximately 65% of the combined
company and Allied Capital stockholders will own approximately
35%. The combined company will reinain externally managed by
Ares Capital Management LLC, an affiliate of Ares Management
'LLC and will remain headquartered in New York. Bennett
Rosenthal, Michael Arougheti and Richard Davis will remain in

 their current téles as Ares Capital’s Chairman, President and Chief

- Financial Officer, respectively. It is expected that one member of -
‘Allied Capital’'s Board will be nominated to serve on Ares .
Capital’s Board. - : ‘

Consummation of the acquisition is subject to Allied Capital
stockholder approval, Ares Capital stockholder approval,
customary regulatory approvals, certain Ares Capital and Allied
Capital lender consents and other closing conditions. The -
transaction is expected to close by the end of the first quarter of
2010. ' ' _

11



- 42. October 30, 2009 the Company filed a Form 8K Witl:l theUnited States Securities |
_ands Exehange Coniniission (“SEC™) wherein it disclosed the operating Agreement and Plan of
- Merger for the Propo'sed 'Transaction (the “Merger Agreement”) The announcement and filings
reveal that the Proposed Transaction is the product of a flawed sales process and is being
consummated at an unfair price.
: ‘43‘. In the few months prior to the Prop_osed. Transaction, Allietl stock had been
trading well in excess of the $3.47 value that the Proposed Transacﬁon consideration was based

upon. In fact, as.recently as August.3 2009 Allied’s stock traded at $4.10 rpe'r sl:are and‘it V

traded as high as $7.87 in November 2008. Moreover the Company has a book value of -

approxnnately $7.49 per share. In addition, Wall Street analysts have set a mean pnce target for
Allied Capltal stock at $3.75 per share with at least one ‘analyst settlng a $4.50 pnce target

4. In addmon, the average price of Ares stock‘ for the six-month periad prior to 1!13- o
announcement is approximately $8.77 which would imply a share value for Allied of only $2.85
per share.

45. Thns, the eonsid_eration Allied shareholders are to receive is inadequate..

46. -- In addiﬁon, as part of the Merger Agreement’,v Defendants agreed to certain ]
: onerous and preclusive deal protectlon devrces that operate conjunctwely to make the Proposed
Transaction a fazt d’accompli and ensure that no competmg oﬂ'ers wrll emerge for the Company.

47.  First, the Merger Agreement contains a strict “no shop provrslon prohibiting the
members of the Allred Board from sohcrtmg proposals relating to alternative tender offers or
| _ busmess combmatrons whrch may increase shareholder value The Merger 'Agreement also
includes a SIn'ct “standstill” provision ‘which prolublts except under extremely lmnted --

crrcmnstances, the Defendants from even engagmg in drscussrons or negotlatlons relatmg to

1n



alternative bnsiness combinations. In addition to the * no shop and “standstill” prcvrsmns the
'Merger Agreement includes a $30 million termmatlon fee should the Board choose to accept a
supenor deal. The tenmnatxon fee in combmatlon with the precluswe deal protection devices
‘will all but ensure that no competing offer will be forthcoming. ‘

48.  Section 6.7(c) of the Merger Agreement severely restricts the Bo.ard’s ability to

enter into discussions and negotratxons involving a competing unsohcrted bid requiring the Board

~ to (i) determine after consultmg with the Company s outside legal counsel and financial advnsors
that the competmg bid would reasonably be expected to result in a superior proposal (i1)
determine that the failure to take such action would violate its ﬁduc1ary dutres (111) give Ares
notice to the effect that the Company entenng into dlscussmns or negotratlons with another '
bidder; (rv) receives from the bidder an executed confidentrahty agreement and (v) provrde to
Ares copies of any mformahon provided to the other party that Ares does not already have.

49. " Further, Section 6.7(d) provides a very limited exception under which the Board
may recommend an alternative acquisition proposal, requiring the Board to (i) provide Ares with
written notice that the Company has received a superior proposal, specifying the material terms
and conditions of the superior proposal and the identify the’ brdder making such a supenor'

- proposal (i) provrde Ares wnh a five (5) calendar day period dunng which the Ares may

propose a modlﬁcatron to the Merger Agreement for the purpose of causmg the alternative

. acquisition proposal to no longer be a superior proposal These provrsxons further drscourage

o bldders from making a competmg bid for the Company

500 Thus even if the Alhed Board receives an intervening bid that appeared to be
superior to Ares’s offer it is precluded from even entenng into discussions and negotlatlons

.unless they ﬁrst reasonab]y determme in good faith that the alternative prOposal is “supenor

13



Consequently, this provision prevents the Allied Boerd frotn exercistng their tiduciaty duties and
precludes an mvestlgatton into competing. proposals unless, as a prereqmsxte the majority of the
Allied Board first determmes that the proposal is superior. | |

5. 'Imn addltnon to the unreasonably high standard that must be met for.the Board to
even consider a competing hid, the fact that the Company must also give Ares an opportunity to |
match the terms of any competing bid essentially ensures thatho potential hidder will waste time
and resources to make a coxhpeting bid that Ares can simply match.

52.  Accordingly, Plaintift"s seek injunctive and other equitah‘l'e re]tef te prevent the
irreparable injltry' that Comp‘ahy shareholders will continue to suffer ebsent judicial intervention.

CLAIM FOR RELIEF

' COUNT 1 ‘
(Breach of Flduclary Duty Against Indmdual Defendants)

53. - Plaintiffs repeat all previous allegations as if set forth in ﬁI]’ herein.

54. As Directors of Allied, the Individual Defendants stand na ﬁducxary reIatlonslnp
to P]amtlﬂ's and the other public stockholders of the Cornpany and owe them the hlghest |
fiduciary obh gations of onalty and care.

5»5;, As dlscussed herem, the Indmdua] Defendants have breached thexr ﬁducxary
duties to Allied stockholdersby faﬂmg to engage inan honest and fa1r sale process.

"56.  As a result of the Indmduai Defendants’ breaches of their ﬁducieryv duties,
Plaintiffs and the Class will suffer irreparable injury in that they have not and will not receive
- _'theirifair_ portion of the Valbu-e of A]Iied’s assets. |

57. Unless enjoined by this Court, the Individual Defendants w111 continue to breach
thelr fiduciary duties owed to Plamttﬁ's and. the Class, and may consummate the Pr0posed

Transaction, to the irreparable harm of the Class.
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58.  Plaintiffs and the Class have no adequate remedy at law.
: COUNT I

Derivative Claim for Breach of Flduclaxy Duty
(Agamst All Individual Defendants)

59.  Plaintiffs repeat all previous allegations as if set forth injﬁlll herein. ‘ _

60. As Directors of Allied, ihe Individua] Defendants stand in a ﬁduciaxy.re}ation‘shio '
to the Cornpany and are obhgated to conduct the business of the Company with loyalty candor ,
and independence and i n good faith. This cause of action is asserted based upon the Defendants
acts.in vxolatlon of state law, which acts consntute a breach of fiduciary duty and waste of the

Company § corporate assets.

61.  The Defendants have v1olated the ﬁduc1ary duties of care, ona]ty, candor and

mdependence owed to Allied and have acted to put their personal mterests and/or the mterests of .

 Ares ahead of the interests of Alhed
62. - The Individual Defendanrs have violated their fiduciary duties by agreeing to the
Proposed Transaction v\rithout regard 1o the faimess of the Proposed Transaction to Allied. By
the acts, transactions and courses of conduct alleged herein, the Individual Defendants,
| individually and acting as part of a common plan, usurped Allied’s assets for therrrselﬁes, as
demonstrated by the a]lega}iogs above;'Defendants knowingly or recklessly'fai]ed‘to exercise the _
| care required-, and breached their duties of loyalty, good faith, candor and‘irldependence owed to_ -
Allied. | | o |
“ 63.  If the Proposed Transaction is allowed to proceed Alhed’s public stockholdersn
wﬂ] be depnved of the opportumty to meanmgfully exercise theu franchlse or receive the

) substantlal gams they would otherwzse realize 1f a full and faxr sales process were ‘allowed to

" occur.



64.  As a direct and proximate result of the Defendants’ conduct, Allied will suffer
irreparable .harm if the'Proposed Transaction proceeds.
65. Plaintiffs have no adequate remedy at law.

COUNT I
Aiding and Abetting
(Against Ares)
66. Plamnffs repeat all previous allegatlons as if set forth in full herein. _
67.  As alleged in more detaJl above, Ares is well aware that the Individual DefendantsA
have breached their ﬁducrary duties. Defendants Ares aided and ab_etted the Individual .
Defendants® breaches of ﬁdociary_ duties.’ |
68, Asaresult, Alljed, l_?léintiffs and the Class are being harmed.
69.‘ " Plaintiffs and the Class ha\./eno adequate remedy at Jaw.
WHEREFORE, Plaintiffs deoaand jlzdgment against Defenclantsjointly and severally, as
follows: |
(A)  declaring this. action to - be a cloés and derivetive action and certifjlng
- Plaintiffs as the Class representa-tives-an-(l his counse] as Claes and derivative action counsel;
, (B) enjoining, prelinﬁnari_ly aod permanently, the Proposed lTransaction' |
. '(C') in ﬂ;eke‘\/ent that the Uansactlon 1s consummated pnor to the entry of this
Court ’s final Judgment rescinding i 1t or awardmg Plamhffs and the Class resmssory danmges
| (D)  directing that Defendants account to Plamtlﬁ's and the other members of -
- the Class for all damages caused by them and account for all profits and any SpCClal benefits
obtamed asa result of their breaches of their fiduciary dutles |

(E) awardmg Plamtlﬁ's the costs of this action, mcludmg a reasonable‘ o

allowance for the fees and expenses of Plamtlft’ s aﬁorneys and experts and
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® grantmg Plaintiffs and the other members of the Class such further rehef

as the Court decms JllSt and proper.

g Jufv Trial Requested

 November 3, 2009 ~ FINKELS

N LLP

Dogai( Enngh\Esq/(MDOIBSSI )
- Elizabeth Tripodi, Esq.’ »

The Duvall Foundry

1050 30th Street, N.W.

Washington, DC 20007

Tel: (202) 337-8000

Fax: (202) 337-8090

OF COUNSEL o
'LEVI & KORSINSKY, LLP
Eduard Korsinsky, Esq.

- Juan E. Monteverde, Esq.

30 Broad Street, ]5“‘ Floor
New York, New York 10004
Tel: (212) 363-7500

Fax: (212) 363-7171
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CERTIFICATION BY SIGNING ATTORNEY

:I, Donald I. Enright, certify on ﬂﬁs 3rd day of Nov_cmbgr, 2009, as provided by Rule 1- -

313 of the Maryland Rules, that I’have,béen admitted to practice law in the State of Maryland.

Bonald J. Enright @4D013551)
FINKELSTEIN THOMPSON LLP
1050 30th Street, N.W. '
Washington, DC 20007
Tel: (202) 337-8000
Fax: (202)337-8090
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\'ERIF]CATIO\‘

l Rnhcr( (\uw\\cucr the umkrsu_nul certify and clcd.m tlml I have read the
lnrcnmnn mmplaml and know its conitenis. [am a a party ta this action. I ‘he nmllers
stated in the docusient dcscnbed above are true oy own kno\\ [LdLC and beliel L’\cepl‘
as o llnm maucrs stated on uﬂorm.mun and helief. and s 1o those matters 1 belicve
them to be true. | herehy declare under penalty of perjury that the forepoing is true.and
correct. o o
DATE: November 22000 KM W

- ROBERT KIESEWETYER




VERI FICATION

l Jdmes M. Hams. the undersa;:ned cemﬁf and dedan: that l have rc.nd the
foregomg complaint and know its contents. | am a party to lhis action. The matters
stated in the documeul described above are true to my own knowledge and belief cxcept

| as 1o those matlers stated on information and hehef’ and as {0 those matters | beheve |

" them to be true. | hereby declare under penalty of perjury that the faregoing is true and

correct. s
£
£ . ;
-] 4 / 4 .
..:0 - c] 7 'i]a";; A i”:“.'f? f g ’,_‘;)' -~
DATE: Vovembe: Z.2009 ffstagin L 57 e T
. FIE T { /"
7 TAMES M. HARKIS{ - -
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IN THE CIRCUIT COURT FOR BALTIMORE CITY; MARYLAND

' STEPHEN MERVAN, Individually and on

~ behalf-of all others s1rmlarly situated,
650 Arden Lane
Pittsburgh, PA 15243

Plaintiff,-

VS,

ALLIED CAPITAL CORPORATION
-7 Saint Paul Street, Suite 1660

Baltimore, Maryland 21202

Serve on: Resident Agent:

The Prentice-Hall Corporation System

7 Saint PPaul Street, Suite 1660
Baltimore, Maryland 21202

WILLIAM L. WALTON'
7 Saint Paul Street, Suite 1660
Baltimore, Ma;_yla’nd 21202

JOHN M. SCHEURER
7 Saint Paul Street, Suite 1660
Baltimore, Maryland 21202

JOAN M. SWEENEY -
7 Saint Paul Street, Suite 1660
Baltimore, Maryland 21202

ANN TORRE BATES
. 7 Saint Paul Street, Suite 1660
* Baltimore, Maryland 21202 '

' BROOKSH. BROWNE
7 Saint Paul Strect, Suite 1_660
Baltimore, Maryland 21202

JOHN D. FIRESTONE .
. 7 Saint Paul Street, Suite 1660
Baltimore, Maryland 21202

" ANTHONY T. GARCIA

7 Saint Paul Street, Suite 1660
- Baltimore, Maryland 21202
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" LAWRENCE L. HEBERT
_ 7 Saint Paul Street, Suite 1660 _
Baltimore, Maryland 21202 -

ROBERTE. LONG-
7 Saint Paul Street, Suite 1660
- Baltimore, Maryland 21202

EDWARD J. MATHIAS
7 Saint Paul Street, Suite 1660 .
Baltimore, Maryland 21202 -

'ALEXJ. POLLOCK
7 Saint Paul Street, Suite 1660
Baltimore, Maryland 21202

§

§

§

§

§

§

8

§

§

§

§

§
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. 8
MARC F. RACICOT : ) §
7 Saint Paul Street, Suite 1660 o §
Baltimore, Maryland 21202 - D
' L §
LAURA W. van ROIJEN §
7 Saint Paul Street, Suite 1660 §
Baltlmore Maryland 21202 §
§

§

§

§

§

§

§

§

§

§

§

ARES CAPITAL CORPORATION :
c/o The Corporation Trust Incorporated
300 East Baltimore Street

Baltimore, Maryland 21202

Serve on: Resident Agent:

The Corporation Trust Incorporated
300 East Baltimore Street

Baltunore, Maryland 21202

el Defendants _
' §
PLAINTIFF’S CLASS ACTION COMPLAINT

Plamtlff, Stephen Mervan by h1s attorneys, on behalf of himself and those smlarly sttuated,
ﬁles this action agamst the defendants and alleges upon information and bélief, except for those

allegatxons that pextam to him, which are alleged upon personal knowlcdge as follows:
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SUMMARY OF THE ACTION
1. Plamtiff brings this shareholder class action on behalf of himself and aIl other pubhc
- shareholders of Allied Cnpital Corporatlon (“Allied _Capital” or the “Company”), 'agamst Allied
Capital, its Board of Directors (the “Board” or. the “Individual Defendants) and Ares Capital
Corporation (“Ares Capital”) (collectively, the “Defendants™), arising out of ; transaction in -whi_eh
"Ares Capital will aoquire each share of Allied -Capital’s common stock t;or .325 shares of Ares‘
Capital representing approximately $3 47 per share as of the announcement of the deal (the

“Proposed Aoqursxtron”) In approwng the Proposed Acqmsrtion, the Indivxdual Defendants.

breached their ﬁducrary duties of loyalty, good faith; dne care and disclosure by, inter alia, (i) o

agreeing to sell to Ares Capital w1thout first taking steps to ensure that Plamtlff and Class members | .-
(deﬁned below) would obtain adequate fair and maximum con31deratron under the circumstances; |
and (ii) engineering the Proposed Acquisition to-benefit themselves and_/or Ares CapitaI without
regard for Allied Capital’s public shareholders. Moreover, as aileged further herein, Ares'Cahital .'
aided and abetted the Individual Defendants’ breaches of ﬁduciary duty. Accordingly, this action |
seeks to enjoin the Proposed Acquisition and compel the Individual Defendants to properly exercise |
their fiduciary duties to Alhed Capltal’s shareholders |

PARTIES

2. Plamtrff“Stephen Mervan, is a citizen of the Umted States and the state of
Pennsylvama, residing at 650 Arden Lane Prttsburgh, PA 15243, Plamtiff hasbeen ashareholder of’
. Alhed Capital since 2007 and at all times relevant hereto has been, and continues to be a shareholder
of Allied Capital.

3. Defendant William L ‘Walton (“Walton”) is the Chairman of the Board and an
executrve officer of Allied Capital. From 1997 until March 2009 he served as Alhed Capital’s

Chanman, Presrdent, and Chief Executive Ofﬁcer He has been a du'ector smce 1986
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4, . "-Defenda:nt John M. Scheurer (“Scheurer”) is Ch}ef Executive Officer ‘(“CEO”) and

' Presrdent of Allred Capital and has been employed by Aihed Caprtal smce 1991. He has served asa

- drrector since 2009.

- 5. Defendant Joan M. Sweeney (“Sweeney ") is Managmg Director and Semor Advisor -

to the CEO and has been employed by the Company since 1993. She has served asa dlrector since

12004.

6. Defendant Ann Torre Bates (“Bates™) has beena strategic and financial consultant

since 1997. She currently serves on the boards of Franklin Mutual Scrics, Franklin Mutual

Recovery, and SLM Corporation (Sallie Mae);_ She ‘has served'as a director since 2003.

7. Defendant Brooks H. Browne (“Browne”) has been a private investor since 2002. He

has served asa drrector of the Company or one of its predecessors since 1990.
8. Defendant John D. Firestone (“Flrestone”) has been a_Partn‘er of Secor Group, a
venture capital firm since 1978. He has served as a director of the Company or one. of its

predecessors since 1993,

9. Defendant Antho‘ny T: Gareia (“Garcia”) has been a private investor from March '

2007 and a faculty member at a private school since March 2008. He has served asa drrector of the-

Company or one of i 1ts predecessors since 1991

10. Defendant Lawrence L Hebert (“Hebert”) currently serves as Chairman of thc Board

'for Dommron Advrsory Group, LLC, a provider of nsk managemcnt services for financial

institutions. He has served as a director of Alhed Capltal or one of its predecessors since 1989

1L Defendant Robert E. Long (“Long”) has been the Chief Executive Ofﬁcer and a f- '

{director of GLB Group, Inc., an investment management firm, since 1997 and Presrdent of Ariba

- GLB Asset Management, Inc., the parent company of GLB Group, Inc., since 2005. Mr. Longisa |
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. .dlrector ot’ An:iB.ase Corporation, CSC ,Scientiﬁc, Inc., and 'Adva'nceid So’lutions International,'_lnc.b
He has served as a dlrector of the Company or one of its predecessors since 1972. o

-12. Defendant Edward J. Mathias (“Mathras”) is a Managing Drrector and Partner of The
Carlyle Group, a dobal private equity firm headquartered in Washmgton D.C. He has served asa

drrector of Allied Capital or one of i its predecessors since 2008.

13. Defendant Alex T .Pollock (“Pollock’f) has been a Resident Fellow at the Ameriean :
Enterprise lnstitute since 2004. He has served as a director since 2003.
14.  Defendant Marc F. Racicot (“Racicot”) is an attorney and served as President and
Chief Executive Officer of the American Insurance Association from Angrist 2005 until February .
| 2009. .He has served as a director since 2005. | A
- 15.  Defendant Laura W. van l{oijen (“van Roijen”) has been a-priyate investor since | N
1992. Ms. van Roijen was a Vice President at Citicorp from 1982 10 1992. She has served asa -
director or one of its predecessors since 1992. , o
16.  Defendants named in pa_ragraphs 3-15: are referred to herein as “Individlial

- Defendants” or “Director Defendants.”

- _17. -By reason of therr posmons as ofﬁcers and/or directors of the Company, the

Indmdual Defendants named above areina fiduciary relatlonshlp with Plamhff and the other publlc
shareholders of Alhed Caprtal and owe them the highest duties of good fzuth, loyalty and due care, as
set forth i in further detail herein. _

18 Defendant Allied Capital Corpo:aﬁon is a Maryland Corporatlon Allied Capital isa
" business development company, or BDC, i in the pnvate equrty business. It maintains a portfolro of

investments in the debt and equity capltal of rmddle market companies in a variety of industries
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. nationwide. The (.Iompany’is h‘eadqﬁaﬁers are located at 1919 Pennsylvan_ia‘, NW'Washingtoﬁ, DC .
20006. | '

| 19. - Deféﬂdant Ares Capital Corpor’htioh is aMaryland Corporation headquartéred at 280
- Park ‘Avenue, 22nd Floor, New York, NY 10017. ‘Arés Capital is a specialty finance company that
provides intcgréxcd debt and cquity financing solutions to U.S. middlé ma?keft companies. It in\_'estg
primarily m first and.sec;)nd lien loans and mezianinc debt, which in some casc;.s includes an equi'ty-
qor;lponent such as warrants. ‘ |

SUBSTANTIVE ALLEGATIONS
20.  OnJuly 26,2009, Ailied Capifal and Ares Capital jointly issued a préss release and

filed it with the United S@es Securities and Exchange Commission (“SEC”) wherein it disclosed the
entl;y by Allied Capi'tai and Are.é, Caﬁitél into 2 (i;eﬁniti\/-e agreement under which Ares Capﬁta_l will
acquire Allied éap_ital in an all stock transaction (thé “Merger Agreement”) 'I'hejoint press release
provides, in >relevant part, as follows: A a |

‘Ares Capital Corporation (NASDAQ: ARCC) and Allied Capital Corporation
(NYSE: ALD) announced today that they have entered into a definitive agreement
- under which Ares Capital will acquire Allied Capital in an all stock transaction o
currently valued at $648 miltion, or approximately $3.47 per Allied Capital _
share. This represents a 27.3% premium to Allied Capital’s closing stock price on
Friday, October 23, 2009. The Boards of Dircctors of both companies have cach
unanimously approved the transaction. -

Under the terms of the transaction, Allied Capital stockholders will receive 0325 -
Ares Capital shares for each Allied Capital share, resulting in approximately 58.3

- million Ares Capital shares being issued in exchange for the approximately 179.4
million outstanding Allied Capital shares. - Following the transaction, Ares Capital .
stockholders will own approximately 65% of the combined company and Allied
Capital stockholders will own approximately 35%. The combined company will
remain externally managed by Ares Capital Management LLC, an affiliate of
Ares Management LLC and will remain headquartered in New York. Bennett
Rosenthal, Michael Arougheti and Richard Davis will remain in their current roles
as Ares Capital’s Chairman, President and Chief Financial Officer, respectively.

It is expected that one member of Allied Capital’s Board will be nominated to-

serve on Ares Capital’s Board. : N ' -
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Consummation of the acquisition is subject to Allied Capital stockholder

approval, Ares Capital stockholder approval, customary regulatory approvals,
certain Ares Capital and Allied Capital lender consents and other closing
condmons -The transaction is expected to close by the end of the first quarter of .

2010.

“We believe this transaction presents an extraordinary opportunity for value
creation for both Ares Capital and Allied Capital stockholders,” commented
Michael Arougheti, President of Ares Capital. “This transformative transaction
creates a middle-market capital provider with leading market coverage; access to
capital, scale and diversification. We believe that our portfolio composition and
prudent balance sheet management throughout the current cycle have positioned
us to deliver value for our stockholders and to be an industry consolidator.”

“We are excited to have entered into this mutually beneficial combination with
Ares Capital,” commented John Scheurer, Chief Executive Officer of Allied-
Capital. “Our stockholders should benefit through resumed receipt of dividends
and ownership in a company with a stronger balance sheet and proven access to
the capital markets. Through this transaction we expect to create a stronger
company that is well positioned for future growth in a market which presents

- tremendous investment opportunities.”

Ares Capital expects to reposition Allied Capital’s portfolio into higher yielding
assets and to seek to lower its financing costs. Ares Capital believés that it will be
in-a position to provide additional capital for portfolio company growth in order
to optimize portfolio returns while mitigating the need for asset divestitures. Ares .

Capital expects the transaction to be accretive to both its net asset value and its -
core earnings per share in the first year. At closing; Ares Capltal expects the
combined company’s dcbt to equity ratxo to be in a range of 0 65x to 0.75x:

The combined. company had a pro forma i investment portfolxo at-fair value of $4 5
billion as of June 30th, 2009. Ares Capital believes that a balance sheet of this
size will allow the combined company to commit greater amounts of capital in a
single transaction, which should drive higher fee income and greater control over
portfolio composition.. This transaction also meaningfully expands the breadth of -
Ares Capital’s relationship network, partlcularly within the pnvate equity
commumty

The acquisition would also significantly strengthcn Ares Capltal’s middle-market
asset management platform, Ivy Hill Asset Management, L.P. The. dcquisition
will result in a platform with approximately $5.6 billion in committed capital
under management and investments in a significant number of portfolio
companies.- Ares Capital believes that the size and breadth of Ivy Hill’s platform
provxdes a robust source for new balance sheet i nvestment opportunities and
unique market insight. :
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Ina separate transa_ct’ion; Ares Cabital has reached an agreement to aequire Allied
Capital’s interests in its Senior Secured Loan Fund LLC (the “SL Fund,” formerly
known as the Unitranche Fund) for-$165 million in cash. With approximately
$3.6 billion of committed capital, the SL Fund was formed in December 2007 to
invest in “unitranche” securities of middle-market companies. The SL Fund

~ currently holds unitranche loans totaling approximately $900 million. The SL

-Fund acquisition is expected to close by the end of October and is subject to
completion of final documentation and satisfaction of other customary closing
conditions. Upon closing, Ares Capital and its S Fund partner expect to utilize
the'SL Fund to make new commitments to future unitranche transactions.

21.  Based upon the closing price of Ares Cepital shares on the day of the anneuncement_ ,
of the deal, Allied Capital shareholders would recei-ve only $3.89 for each of their shares.. In fact,
Allied Capital was t_rading at $4.80 in January 2009 and at $4.05 as recently as July 30, _2009,.
substantially higher than the proposed offer. Mofeover, while Ares Capital shares closed at $11.99
on October 26, 2009, in'the time since the announcement of the deal, Ares Capital stock is as low as -
$9.69, down $2.30, a 19% drop. Thus, in the first week"s reaction to the deal, Allied -Capital o
shareholders have lest as much as §.75 a share ﬁ'om the announced deal. Also, significantly, yearto:
date review establishes that Ares Capltal traded as low as $’% 21 in March 2009, ]angmqhed at
approxnnately the $6.00 mark for the first half of 2009 and did not crack the $10 00 bamer until the

second week of September 2009. Thus, the nominal premmm offered fo Alhed shaxeholders is.
'funher troublmg in hght of Ares Capxtal‘s weak 2009 bultressed only by a convenient apxke w its
vshare pnce. . " '

22.  Assuch, the Proposed Acquisition will allow Ares Capital to purchase Allied Capital

shares at an unfairly low price while availing itself of Allied Capital;s significant value and upside or’
4 long-term potential.

PRECLUSIVE DEAL PROTECTION MECHANISMS

23, The Merger Agreement contains certam provisions thai unduly benefit Ares Capltal

by makmg an altematxve transaction either prohlbmvely expensive or otherw1se 1mpos31ble These
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provisions would be problematlc in vrrtually any transaction, but grven the market reactlon to the
- Proposed Acqursrtron the ﬁnancnal analysrs performed in support thereof and the razor thm
“beneﬁt to be derived by Allied Capital shareho[ders (if at all), these provisions carry even more -
werght to unfarrly prejudrce any effort by another suitor to bid for Alhed Capltal :
24.  Here, for example, the Merger Agreement contains a termmatlon fee provmon that
requires Alhed Cap1tal to pay $30,000, OOO 00 to Ares Capital if the Merger Agreement is termmated ‘
under certain circumstances and a Spectal Termmatron Fee of $15,000,000.00 under specrﬁc’ :
circumstances. | |
25. Slgmﬁcantly, the volatrhty in Ares Capital’s stock pnce durmg 2009 bears dlrectly on
the chrllmg quality of the termination fee On the date the deal was a.nnounced, the tenmnahon fee
and expenses payable under tlns prowsron was close to 5% of the total value of the Proposed
Acqursxtton certamly an amount that would make the Company that much more expensive to
acqulre for potentralpurchascrs, whlle- resultmg in a corresponding decline in the amount of
consideration payable to Allied Capita.t’s shareholders. Prcsently,‘ this volatility looms larg_er.-as |

Allied Capital shareholders have no certainty of thé value of the deal and the percentage irr_tpact'of

' the termination fee and expenses may conti_nue to increase. In the first week of tradiné aﬁer the

announcement of the deal, Ares Caprtal stock is trading down : as much as $2 30 a 19% drop. Thus

in the first week’s reaction to the deal Alhed Capital sha.reholders have lost as much as$. 75 a share ‘

&om the announced deal. =
26. ~ The Merger Agreement also contams a “no shop” provision that restrtcts Allled '

Caprtal from constdenng alternative acqulsmon proposals by, mter alia, constrammg Alhed

Capital’s ability to solicit .or commumcate with potential acquirers or consrder their proposals |

Specrﬁcally, the provision prohrblts Allied Capltal from sohcltmg any altematlve proposal but '
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peﬁnits the BAoeAlrdA to consider anfui:s'oﬁ'éited proposal énly if it c-onstiAt-utes.__or. is téaéqnably
c'algixlated fo_ lead toa“S uperioi" éfb;)bsal ”as déﬁned m the Mergef_Agree;nent. However, even the
-.Board’s cbn.s-idcrétion ‘of unsolicited pi'opdsal is restripted: ptior to conéideging-ény.sﬁch prd'posal-,
- the Board must determine, in ;;onsultation with its financial advisors, that its fiduciary duties require
it to consider the pro'posa].. Thus, the Board cannot consider alternative propoéals even if it
| r_eaSonably believes thz;.t any such 'propOQal would be beneficial to shareholders.

' 27. . Further, the Agreement furthe_r rchcés the >po_ssibility of a topping offer from an
unéolicitéd purchaser. Héi’e, Defendants,agrccd to. provide Arcs Capital information in order to
match any other offer, thus prowdmg Ares Capxtal access to the unsohclted bidder’s ﬁnanc1al
mformatlon and giving Ares Capital the ability to top the supenor offer. Thus arival blddet ismot
hkely to emerge w1th the cards stacked 50 much in favor of Ares Capital. R

28. Fmally, and critically, the Merger Agreement does not mc_lude pfqtéctions to ensure.
that the consideration payéblg to shaxeho_l-ders will remain within a raﬁée of réasonablene_ss. Ina
conventional stock-for-stock transaction, the parties often negotiate énd imp_lement a“floor” on tﬁe»»
value of the considcraﬁon payablc to shareholders, whlch establishes the lowest possible price
péyable. In other cases, the partieé lumt the ;stdck component of the consideration (and thus the |

‘ 'volatility in the value of the COnsidération), by agreéing thgt vthe shar;:holders will réceive cashand
stock in exchange for-= tl;u shares. Such transactions also often incl_ﬁdé a“collar,” which cstablishes‘ :
parameters thét attempf to minimize the impact of stock price ﬂuct\iaﬁons :(>n thc vélue of the‘ :
consideration payable to shareholders. The Merger Agreement contams none of. these protectlons

Rather the Merger Agreement contains a fixed exchange raho of .325 which means that Alhed

Capital shareholders will receive .325 shares of Ares Capltal common stock for each of their shares, -

regardless of Ares Capital’s stock price at the close of the transaction. Thus, the consideration
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| payable to AH'ieAdv Capital sharehiolders is not insi'il'ated_ from the very real _ﬂuc—'tuatio’ri; in :Are‘s
Capital’s stock price, and shérehoiciets afe left in the precarious ‘positi-dn of nét knowmg whethe;rnthe
' consideraﬁo’n péyable to them will decline further: - | |
29.  Significantly, as set forth in herein, since the annouﬁcement of the in_grger, sh;lres of
~_Ares Capital have fallen as much as 19% in the first ;,veek_ of qading since the deal was an‘nounced.‘ '
30. Accordiﬁgly, the true w:/alue of the | Company’s shares is COmpromised .by the
| consideration offered inbthe Proposed Acquisition and the Proéosed Acquisiﬁon'is the product ofthe
Board's breaches of fiduciary duty, aided and abetted by Ares Capital and Allied Capital.

INDIVIDUAL DEFENDANTS’ FIDUCIARY DUTIES

31. Inany situaﬁon where the d,iréctors of a publicly traded corpqratibn ﬁnde;rtake a

" transaction that will result in either aAchanvge in corporate control o-r a break-up of thé corporatioﬁ’s '
. assets, the directors hgwe an affirmative ﬁ_duciéry -obligation té act in the 'best. interests; of the_ '
company’s sha_rehbldérs, including the duty tov obtain maximum value under the circumstances. To
diligently~ compiy with tﬁese duties, the directors may not take any action that: |

() “adversely affects the value provided to the porporétion’s shareholders; _

(b) will diécoﬁrage or inhibit alternative éffgrs to purchgse control of the .
" corporation or its. assets; |

(c)  contractually proh'ibits‘them from complying with their .ﬁ&uciary dutiés;
and/or | | | | |

) wil prbvidei the directors, execﬁtivés or 'oth.e_r insiders w1t11 ptéférential' ":
treatment at the expense of, orAsepara_tc from, the public sharcholdg/rs, an;i-plz;;ce their own pecuniary

interests above those of the interests of the compaﬁy aﬁd its shareholders.
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32, Inaccordance mth their dutles of loyalty and good falth, the Indwldual Defendants .

as dlrectors and/or officers of Alhed C apltal are obhgated to refram from:
| (a) nan1c1panng in: any transactton where the dlrectors -Of ofﬁcers loyaltles are "
divided; | | |
®) partlc1pat1ng in.any transactlon where the directors or ofﬁcers are entitled to
receive a personal financial benefit not equally shared by the public shareholders of the corporatlon,
and/or |
©) unjusﬂy enriching themselves at the experise or (o the detrizrxent of the publie _
shareholders. | -
33.  Plaintiff alleges herein that the Indmdual Defendants separately and together in .
: conneetlon with the Proposed Acquisition, v101ated, and are vxolatmg, the ﬁductary duties they owe
to Plamtxff and the other public shareholders of Allied Capital, mcludmg their duties of loyalty, good ,
faith, candor, and due care. As aresult of the Indtvxdual Defendants dmded loyalttes, Plamtxff and
“Class members will not receive adequate, falr or maximum value for their Allied Capital commion
stock in the Proposcd' Acquisition.
34.  Asaresultof these breaches of ﬁduciary duty, the Company’s public shareholders
will not receive adequate or fair value for their common stock in the Proposed Acqursltton
f “ ‘CLASS ACTION ALLEGATIONS |
_ 35 | Plaintiff brmgs thls action asa class action pursuant to Rule 2-231 of the Maryland
Rules, individually and on behalf of all holders of Allied Capttal common stock who are bemg and'
“will be harmed by the. Indxvrdual Defendants’ actlons descnbed herein (the “Class - Excluded
from the Class are Defendants a.nd any person, firm, trust, corporanon or other entity related toor -
affiliated with any Defendant. |

36.  This action is properly maintainable as a class action because, inter alia:
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_ : Vfa) The Class is so numerous that Jomder of all members is 1mprachcable Alhed )
Caprtal’s stock is publlcly traded on the New York Stock Exchanoe and Plamnff believes that there |
: | are hundreds if not thousands of holders of such shares Moreover the holders of these shares are
geographlcally dlspersed throughout the United States;
(b)  There are questions of law and fact that are common to the Class and Wthh
| ‘predorninate over questlons- affectmg any mdmdual Class member. These common questions .
include, inter alia: (i) whether the Individual Defendants have engaged in self-dealing, to the
delIiment of Allied Capital's public shareholders; (ii) whether the Proposed. Acquisiﬁon is unfair to ,
the Clas's in that the priee is inadequate and is not the' fair .value that could be obtained under the
crrcumstances (ur) whether Ares Caprtal alded and abetted the Individual Defendants breaches of 7
ﬁducrary duty; and (iv) whether the Class is entxtled to mjunctlve relief and/or damages asa result of '_~
the wrongful conduct cormmtted by Defendants .
(c) Plamtlff is committed to prosecutmg this action and has retamed competent ‘-
; counsel experienced in litigation of this nature. The claims of Plaintiff are typical of the claims of
the otherAmembers ofthe Class and plaintiffhas the same interests as the other members of the Class. |
. Accordmgly, Plaintiff is an adequate representatlve of the Class and wrll fauly and adequately_i
protect the interests of the Class
(d) : 'lhe prosecutlon of separate actions by mdmdual members of the Class would
 create the risk of inconsistent or varying adjudrcatrons with respeet to mdryrdual members of the |
Class which would establishincompatible standards of conduct for Defendants, or adjudications with
respeet to individual members."of the Class'which would, as a pmetical matter, be dispositive of .l:he "
interests of the other members not bartie's to the adjudications or substantially unpan‘ or irnoede their

ability to protect their interests; and
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(é) .AD_efenda'nts ﬁave aeted, or refused to act, on grouhds ‘generally applicable to, ; _
and causing injury t’o,me Class and, therei;ore;- preliminary apd final inj mlctiye telief onbehalf of the
Ciass as awhole is appropriote; o : | |
| FIRST COUNT

~ Breach of Fiduciary Duty zigainst_ the In_divjdu#l Defendants |

37. Plaintiff iocorpofates each and every allegatioo‘ set forth above as if »fullyb set forth -
»hereiti‘ ' - _ | |
38.  Asalleged h&eim Defendants have initiéxed a process to sell Alhed Capital that
undervalues the Compeny and vests them with.'beneﬁts that are not shared equally by Aﬂied | '
| Capital’s public shareholders aclear effort to take advantage of the temporary depress10n in Allied ‘
Capltal’s stock pnce In addmon, by agreeing to the Proposed Acqulsmon, Defendants have capped
- the price of Allied Capltal ‘at a price that does not adequately reﬂect the Company s true value.
Moreover, Defendants failed to sufﬁ01ently inform themselves of Alhed Capltal’s value, or
disregarded the true value,of the Company, in an effort to benefit themselves. Furthermore, any
“alternate acquirer will be faced with cggagiug in diseussions witha managcmentteazﬁ and board that
- is committed to the Proposed Acouisition. |
39.  As such, unless the _Indiyidual Defendants’ conduct is enjoioed by the Court, they will
continue to breach th:ei;-‘;iduciery duties to Plaintiff and ehe ofher members of the Class, and will
further a p;oeess that inhibits the maximization of shareholder value and the discloeure of material |
information. |

40.  Plaintiff and the members of the Class have no adequate remedy' at law.
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SECOND COUNT

Aiding and Abetting the Board’s Breaches of F iduciary Duty :
_ against Defendants Ares Capital and Allied Capital

41. Plalntlff mcorporates each and every allegation set forth above as 1f fully set forth
: lierein. » | | |
.42. Defendant Ares Capital knowmgly assrsted the Individual Defendants breaches of
ﬁduciary dutyin connection w1th the Proposed Acquismon, which, Without such aid, would not have
occurred. In connection with discussions regardmg the Proposed Acqursrtion, Ares Capital obtamed
sensitive non-public information concerning Allied Capital’s operations and thus had the advantage B
' to acquire the Coin'pany at an unfair price. | | |
43.  Asaresult of this conduct, l’lai‘ntiff and the other members of the.Class have been
and will be damaged in that they have been and will be pre\lented fr’orn obtaining a fair price for their '
shares. | . | - |
44, Plaintiff and the members of the Class have no adequate remedy at law. 7
WHEREF ORE Plaintiff demands inj unctive relief, in his fairor and in favor of the Class, and
agamst the Defendants, as follows | | '
A. Declarmg that this acuon is properly mamtamable as a class acuon, certlfymg .
- Plaintiff as Class representatlve and certlfymg h1s counsel as class counsel -
B Declaring and decreemg that the Proposed Acquismon was entered mto in breach of
the fiduciary duties of the Individual Defendants and is therefore unlawful 'a_nd unenforcea_ble,» and '
rescinding and invalidating'any rnerger agreeinent or othe;' agreements th'at Defendants entered into _
in eonnection with, or in furtlierance of, the Proposed Acquisition; | |
| - C. Prelirninarily and permanently enj oining Defendants, th_eir agents, counsel, enlbloye%'

" and all persons acting in concert with them from consummating the Proposed Acquisition; -
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D. :Ijirecting the {ndi\fiduai Defendents 'to exercise their fiduciary duties to obfaixi a’
. - transectmn that is m the best interests of Alhed Cap1tal’s shareholders
‘E.~ Imposing a constructive trust, in favor of Plamtlff and the Class, upon any beneﬁts :
improperly received by Defendants asa result of t_helr wrengful conduct; _
F. Awarding Pla.intiff the costs and disbursements of this aeti‘on, iticluding reasonable

attomeys and cxperts’ fees; and

G. - Granting such other and further eqmtable relief as this Court may deem ]ust and

proper.
Respectfully submitted,
TYDINGS & ROSENB'ERG LLP -
' I ohn B. Isbister
Daniel S. Katz
100 East Pratt Street, 26 Floor
Baltimore, MD 21202
(410) 752-9700
Attorneys for Plait(tt:[f
OF COUNSEL
BRODSKY & SMITH, LLC
‘Evan J. Smith - . _.
Marc Ackerman . :
Two Bala Plaza, Suite 602
- Bala Cynwyd, PA 19004
~ (610) 667-6200
JURY DEMAND A

Plamtxff Stephen Mervan, prays a jury on all issues so triable.

@(W

Daniel S. Katz
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IN THE CIRCUIT COURT FOR BALTIMORE CITY, MARYLAND

. MARILYNE. MARTIN, Trustee, Individually § Civil Actlon No
~ and on behalf of all others similarly sxtuated §
218 Sherwood Drive
Bradenton, Florida 34210

Plaintiff, ' COMPLAINT AND JURY
DEMAND |
vS. ’

ALLIED CAPITAL CORPORATION
7 Saint Paul Street, Suite 1660
Baltimore, Maryland 21202

Serve on: Resident Agent:

The Prentice-Hall Corporation System
7 Saint Paul Street, Suite 1660
Baltimore, Maryland 21202

HOISIAID AL

P £,
Gaset 24-9-0074E
(v File e -

) N . derea Fee
‘WILLIAM L. WALTON

7 Saint Paul Street, Suite 1660
Baltimore, Maryland 21202 -

"JOHN M. SCHEURER
7 Saint Paul Street, Suite 1660
Baltimore, Maryland 21202

ﬁ'é“t:" TiH ' '
HERTLYN E. HARTIN VS
ALIED CAPTIAL TRP .y ﬁﬂ.

Receipt %ﬁkﬁ?@'&é‘@?
Cashier: U CIRCNEE
lisiafas St

JOAN M. SWEENEY
7 Saint Paul Street, Suite 1660
Baltimore, Maryland 21202 -

. ANN TORRE BATES |
"7 Saint Paul Street, Suite 1660
Baltimore, Maryland 21202

' BROOKS H.BROWNE
7 Saint Paul Street, Sunite 1660
Baltimore, Maryland 21202

JOHN D. FIRESTONE ‘
7 Saint Paul Street, Suite 1660
Baltimore, Maryland 21202

ANTHONY T. GARCIA
.7 Saint Paul Street, Suite 1660
. Baltimore, Maryland 21202

L) N L L 407 O Y LD LM L LN L0 LON LON LN LOB LOH L0 0N LD DN L0 O OB LON LN LN LN LON L 0N LON WO LOn LN LD O OB W U LON KON

#1185163v.1



LAWRENCE L. HEBERT
~7 Saint Paul Street, Suite 1660
Baltimore, Maryland 21202

ROBERT E. LONG |
7 Saint Paul Street, Suite 1660
Baltimore, Maryland 21202

EDWARD J. MATHIAS
7 Saint Paui Street, Suite 1660
Baltimore, Maryland 21202

ALEX J. POLLOCK
7 Saint Paul Street, Suite 1660 - -
Baltimore, Maryland 21202 -~

MARC F. RACICOT .
7 Samt Paul Street, Suite 1660
Baltimore, Maryland 21202

LAURA W. van ROIEN
‘7 Saint Paul Street; Suite 1660
Baltimoro,_ Maryland 21202

ARES CAPITAL CORPORATION
c/o The Corporation Trust Incorporated
300 East Baltimore Street
Baltimore, Maryland 21202
Serve on: Resident Agent:

The Corporation Trust Incorporated
" 300 East Baltimore Street
Baltimore, Maryland 21202

' Defendangs.

PLAIN'I‘IFF’S CLASS ACTION COMPLAINT ‘
Plamtxff, Marilyn E. Martm Trustee, by her attorneys, on behalf of herself and those
similarly 31tuated, files thls action agamst the defendants, and alleges upon mformauon and bcllcf, | .

except for those allegatlons that pertam to her, which are alleged upon personal knowledgc as

follows:
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SUMMARY OF THE ACTION | 4
1. Plamtlff brings tlus shareholder class actlon on behalf of herself and all other pubhc o
shareholders of Allied Capltal Corporanon (“Allled Capltal” or the “Company”), agamst Alhed
Caprta.l its Board of Dlrectors (the “Board” or the “lndlvxdua.l Defendants) and Ares Capxtal
- Corporation (“Ares Caprtal”) (colleeuvely, the “Defendants") arlsmg outofa transactlon in wlnch '
Ares Capltal will acquire each share of Allied Capltal’s common stock for .325 shares of Areés -
Capital, representing approximately $3.47 per share as of the -announcement of the'deal (the
“Proposed Acquisition”). In approving the Proposed Acqmsltlon, the Individual Defendants. ‘
breached their fiduciary dutles of loyalty, good faith, due -care and drsclosure by, inter alza, (1)
agreexng to sell to-Ares Capital w1thout first taking steps to-ensure that Plamtlff and Class members
(deﬁned below) would obtain adequate, fair and maximum consrdcratlon under the circumstances; _
-and (i1) engineering thc Proposed Acquisition to beneﬁt themselves and/or Ares Capxtal thhout .
| regard for Allied Capxtal’s pubhc shareholders Moreover as alleged further herem, Ares Capltal
aided and abetted the Individual Defendants’ breaches of fiduciary duty. Accordingly, this aetlon )
seeks to enjoin rhe Proposed Acquisition and compel the IndiVidnal_ Defendants to pmperly exercise
 their fiduciary duties to Allied Capital’s shareholders. |
o 'PARTIES |
2. Plamtlff, Manlyn E. Martm, Trustee is acitizen of the United States and the State of : B
Flonda, resrdmg at218 Sherwood Dnve Bradenton, Florida 34210 Plaintiffhasbeen a shareholder .
of Alhed Capital since 2005 and at all times relevant hereto has been, and continues to be a
 sharcholder of Allicd Capital. - |
3. Defendant erham L. Walton (“Walton”) is the Chamnan of the Board and an
executive 'ofﬁeer of Allied Capital. From 1997 until March 2009, he served as Alhed Caprtal’sr -

Chairman, President, and Chief Executive Officer. Hehasbeena director since 1986.
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4,  Defendant John M. Scheurer (“Scheurer”) is Chlef Executive Ofﬁcer (“CEO”™) and
: Presrdent of Alhed Capltal and has beéen employed by Alhed Capltal since 1991. Hehasserved asa
dlrector since 2009. 4 . | o

5. Defendant Joan M. Sweeney (“Sweeney ’) is Managmg Director and Senior Adv'isor
to the CEO and has been employed by the Company since 1993. She has served asa director since |
2004 | ' |

i 6. Defendant Ann Torre Bates (“Bates™) has beenva strat_egie and financial con'sultantb | ‘
since 1997, She currently serves on the boards of‘ Franklin Mutual Series, Franklin Mutual

| Recovery, and SLM Corporatlon (Sallie Mae). She has served as a dlrector since 2003

7. Defendant Brooks H. Browne (“Browne ’) has been a private investor since 2002 He
has served as a director of the Company or one of its predecessors since 1990 -

| 8. Defendant John D. Flrestone (“Flrestone”) has -been a Partner of | Secor Group, a

l yenture capital firm since 1978. He has served as a director of the Company or one of its
pre_decessors since 1993. | |

9. -Defenda_nt Anthony T. Garcia (“Garcia™) has been a private investor from March
2007 and a faculty member at a private school since March 2008. He has served as adirector of the
Company or one of its predecessors since 1991 | | B »

: | 10. Defendaﬁt Lawrence L. Hebert (“Hebert”) currently serves as Chaxrman of the Board

,' "for ADominion Advisory Group, LLC, a provxder of nsk management services for ﬁnancra!
institut_ions. He:has served as adirector of Allied Capital or one of its predecessors since 1989;

1 1 ’Defendant Robert E. Long (“Long™) has been the Chief Execuﬁve Officer and av

‘dlrector of GLB Group, Inc., an mvestment management firm, since 1997 and President of Anba

GLB Asset Management Inc., the parent company of GLB Group, Inc since 2005 Mr. Longisa
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director of AmBase Corporatlon, CSC Scientific, Inc., and Advanced Solutions Intematxonal Inc
He has served as a dlrector of the Company or one of its predecessors since 1972
_ 12 - Defendant Edward J Mathias (“Mathlas”) isa Managmg Director and Partnet of The
Carlyle Group, a global pnvate eqmty firm headquartered in Washmgton D.C. Hehas served asa
director of Allied Capital or one of i its predecessors since 2008
13. Defendant Alex I Pollock (“Pollock™) has been a Resident Fellow at the American |
 Enterprise Instrtute since 2004. He has servedas a drrector since 2003.
14;. Defendant Marc F. Racicot (“Racicot”) is an"attorney and served as President and
Chief Executwe Officer of the American Insurance Assocmtion from August 2005 untll February

2009. He has served as a du'ector since 2005.

15. Defendant Laura W. van ROI]CD (“van Roxjen”) has been a pnvate mvestor since -

1992. Ms. van Roxjen was a Vrce. Presrdent at Citicorp frorn 1982 t0 1992. She has served as a

‘ director or one of its predecessors since 1992. | ‘ o ‘ |

16. Defendants named in paragraphs 3-‘15 are referred to herein as “‘Ind_ividual' |
‘Defendants” or “Director Defendants.” | |

17. By reason of- their- positions as officers and/or ‘d'ireetors of the Co_rnpany, the |

Individual D_efendants named ,ahove are in a fiduciary relationship with Plaintiﬁ'and the other ’public

shareholders of Alhed '(E:;;ntal and owe them the highest dutres of good faith, loyalty and duecare,as '

set forth in further detall herein.

18. Defendant Allred Caprtal Corporatron isa Maryland Corporatlon Alhed Caprtal isa
busmess development company, or BDC in the private equity busmess It mamtams a portfoho of

investments in the debt and equity capital of middle market oom‘panies ina variety of industries.
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natvionwide.r The Company’s ‘headqua'rte,rs are located at 1919 Pennsylvénia, NW Wa_shing_ton,. DC.
19. Defendant Ares Cz_tp‘iial Corporation is a Maryland Corporation headquartered at 280
Park Avenue, 22nd Floor, New York, NY 10017. Ares Capital is a specialty finance company that
provzdes mtegrated debt and equity ﬁnancmg solutlons toU.S. xmddle maxket compamcs It mvests

primarily in first and second hen loans and mezzanine debt which i in some cases mcludes an equlty

_ component such- as warrants.
| | SUBSTANTIVE ALLEGATIONS |
- 20. On July 26, 2009, Alhed Capltal and Ares Capital Jomtly 1ssued a press release and }
4ﬁled it with the United States Secunnes and Exchange Comxmsslon (“SEC”) wherein it disclosed the :
- entry by .Alhed Capltal and Ares Cap1ta1 into a~dcﬁmt1ve agreement undcr whxch Arcs Capital wxll
| acquire Allied Capital in an all stock transaction (the “Merger Agreement”). The joint press release

provides, in relevant part, as follows

. Ares Capital Corporation (NASDAQ: ARCC) and Allied Capital Corporation
(NYSE: ALD) announced today that they have entered into a definitive agreement
under which Ares Capital will acquire Allied Capital in an all stock transaction
currently valued at $648 million, or approx1mately $3.47 per Allied Capital
share. This represents a27.3% premium to Allied Capital’s closing stock price on -
Friday, October 23, 2009.. The Boards of Directors of both compamm have each
unanimously approved the transaction.

* Under the terins 6f the transactlon, A]hed Capital stockholders will receive 0. 325
Ares Capital shares for each Allied Capital share, resulting in approximately 58.3.
million Ares Capital shares being issued in exchange for the approximately 179.4 ‘
million outstanding Allied Capital shares. Following the fransaction, Ares Capital
stockholders will own approximately 65% of the combined company and Allied
Capltal stockholders will own approximately 35%. The combined company will
remain cxternally managed by Arcs Capltal Management LLC, an affiliate of -
Ares Management LLC and will remain headquartered in New York. ‘Bennett
Rosenthal, Michael Arougheti and Richard Davis will remain in their current roles
as Ares Capital’s Chairman, President and Chief Financial Officer, respectively.
It is expected that one member of Allied Capital’s Board w111 be nominated to
serve on Ares Capxtal’s Board. : ,
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. Consummation of the acqmsmon is subject to Alhed Capital stockholder
approval, Ares Capital stockholder approval, customary regulatory approvals, -
certain Ares Capital and Allied Capital lender consents and other closing -

condxtxons "The transactlon is expected to close by the end of the first quarter of

2010.

“We believe this transaction presents an extraordinary opportunity for value
creation for both Ares Capital and Allied Capital stockholders,” commented
Michael Arougheti, President of Ares Capital. “This transformative transaction
creates a middle-market capital provider with leading market coverage, access to

* capital, scale and diversification. We believe that our portfolio composition and
prudent balance sheet management throughout the current cycle have positioned
us to deliver value for our stockholders and to be an industry consolidator.”

“We are excited to have entered into this mutually beneficial combination with
Ares Capital,” commented John Scheurer, Chief Executive Officer of Allied
Capital. “Our stockholders should benefit through resumed réceipt of dividends
and ownership in a company with a stronger balance sheet and proven access to
the capital markets. Through this transaction we expect to create a stronger '
company that is well positioned: for future growthin a market which presents

- tremendous investment opportunities.” : _

Ares Capital expects to repo_sition Allied Capital’s portfolio into higher yielding
assets and to seek to lower its financing costs. Ares Capital believes that it will be
in a position to provide additional capital for portfolio company growth in order
to optimize portfolio returns while mitigating the need for asset divestitures. Ares
Capital expects the transaction to be accretive to both its net asset value and its
core earnings per share in the first year. At closing, Ares Capital expects the
combined company s debtto eqmty ratio to be in a range of 0.65x to 0.75x.

" The combined company had a pro forma investment portfoho at fair value of $4.5
billion as of June 30th, 2009. Ares Capital believes that a balance sheet of this :
size will allow the combined company to commit greater amounts of capital in a
single transaction, which should drive higher fee income and greater control over
portfolio composmon This transaction also meaningfully expands the breadth of
Ares Capital’s relationship network, partlcularly within the pnvate eqmty
commumty .

"’I‘he acqulsmon would also 31gmﬁcantly strengthen Ares Capltal’s middle-market
asset management platform, Ivy Hill Asset Management, L.P. The acquisition
‘will result in a platform with approxunately $5.6 billion in committed capital
under management and investments in a mgmﬁcant number of portfolio
companies. Ares Capital believes that the size and breadth of Ivy Hill’s platform

- provides a robust source for new balance sheet investinent opportunities and
unique market insight. '

-
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In a separate transacuon, Ares Capital has reached an agreement to acquire Alhed oo

Capital’s interests in its Senior Secured Loan Fund LLC (the “SL Fund,” formerly

known as the Unitranche Fund) for $165 million in cash. With approximately o

. $3.6 billion of committed capital, the SL Fund was formed in December 2007 to -
invest in “unitranche” securities of middle-market companies. The SL Fund
- currently holds unitranche loans totaling approximately $900 million.. The SL
Fund acquisition is expected to close by the end of October and is subject to
- completion of final documentation and satisfaction of other customary closing
conditions. Upon closing, Ares Capital and its SL Fund partner expect to. utilize

the SL Fund to make new commitments to future unitranche transactions.

21.  Based upon the closing price of Ares Capital shares on the day of the announcement =
of the deal, Allied Capital shareholders would receive only $3.89 for each of their shares. In facté
Allied- Capital was tradmg at $4.80 in January 2009 and at $4.05 as recently as July 30, 200'9.

' substanually higher (han the proposod offcr Morcovcr, while Ares Capital shares closed at $11.99
on October 26, 2009, in the time since the announcement of. the deal, Ares Capltal stock is as low as:
$9.69, down $2.30, a 19% drop. Thus, in the first week’s reaction to the deal,_ Allied Capital
shareholders have lest asmuch as $.75 ashare from the axinounced deel. Also, significantly, yearto ‘
date review establishes that Arcs Capital traded as low as $3.21 in March 2009, languxshed at
appmmmately the $6.00 mark for the ﬁrst halfof 2009 and did not crack the $10. 00 barrier until the
second week of September 2009. Thus; the nommal premium offered to Allied shareholders is
ﬁxrthei: troﬁbling in light of Ares Capital’s weak 2009, buttressed only by a convenient spike to its
- sha'r_e price. . -
2. Assuch, the Proposed Acquisition will allow Ares Capital to purchase Allied Capital
shares at an unfairly low price while availing itsclf of Allicd Capital’s sig_niﬁcént valuc and upside or
vlc_mg-texm potential. | » |
- PRECLUSIVE DEAL PROTECTION MECHANISMS - -~
23.  TheMerger Agreement coritains ccrtam provisions that uriduly benefit Ares Capital -

by making an altemative transaction either prohibitively expensive or otherwise impossible. These .
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provisions wool_d be problematic in vixtoally any tx'ansaction, but given the market reaction to the
Proposed Acquisition, the financial analysis perfonned in support thereof, and the razor thin
“benefit” to be tierived'by Allietl Capital shareholders (if at all), these proVisions carry even more
| weight to unfairly prejudice any effort by .anothertsuito.r to bid for Allied' Capital. - |
24. “Here, for example the Merger Agreement contams a termination fee provzsxon that
| requu‘es Allied Capltal to pay $30,000, 000 00 to Ares Capital if the Merger Agreement is terminated
| under certain _elrcumstances and a Special Termination Fee of $15,000,000.00 under specific A
c&cumstances. ' '
25. . Significantly, the Volatility in Ares Capital’s ‘stoctt price duriné 2009 bears directly on
‘the chlllmg quality of the termmatxon fee. On the date the deal was announced, the termmatxon fee.
and expenses payable under this provxsxon was close to 5% of the total value of the Proposed .
“-Acqmsmon; cemly an amount thgt would make the Company that much more expensive to
_acquire for potential purchasers, while resulting in a corresponding decline in the é..mount of
' .(.:onsideration payable to Allied Capital’s sheieholders. Presently, this vol'atility:looms‘l_arger’as '
Allied Capital shareholders have no certainty of _the yaIue of the deal and the percentoge impact of
4 t'he terminatiotx fee and eXpenses may continue to mcrease In the first week of trading after the
_' announcement of the deal, Ares Capltal stock is trading down as smuch as $2 30,a19% drop. Thus,
in the first week’s reaction to the deal, Allied Capxtal shareholders have lost as much as $.75 ashare
" from the announc_ed deal. 7 b
26.  The Merger Agreement alsoAcontaios 2 “no shop” provtsion that ‘resuicts Allied
Capital from c,ortsidering alternative _actluisi,tion proposals by, inter alia, constraining Allied
~-_Acapital’s'abi1ity to solicit or eomniunieate w1th -potential_ acquirers or consider theit proposals" -

Specifically, the provision prohibits Allied Capital from soliciting any alternative proposal, but
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permits the Board to consider an unsolicited proposal only if it constitutes or is reasonably
-calculated to lead fo a.“‘Suoer'ior Proposal” asdefined in t_he-l\/lerger Agreement. llor\tever; even the‘
: Board’s cons_ideraﬁon of unsoliciterlproposal.is reeuicted: prior to considering any such _p‘roposal,v :
the Board must determine, in consultation with its financial advisors, that its fiduciary duties require
1t to consirler the proposal_: 'l‘hus, the Board cannot co'nsid'er 'altemative 'nroposals even if it
. reasonably believ_es that any such proposal would be beneﬁcial to shereholders. | .
27. Further, the Agreement further reduces the possibility of a toppmg offer from an

unsohcrtod purchascr Here, Defendants agreed to provxde Ares Caplta.l information in order to

match any other otfer thus prov1d1ng Ares Capltal access to the unsolicited bidder’s ﬁnancral o

mformatlon and grvmg Ares Caprtal the abrhty to top the supenor offer Thus arival bidder is not
likely to emerge with the cards stacked so much in favor of Ares Capltal N ‘
28. Finally, and critically, the Merger Agreement does not include protections to ens'ure
" that the c_Onsideration r)ayable to shareholders -Wlll remain w1thm a,range of reasonableness. Ina
conventional stock-forestock transaetion, the parties often negotiate and implement a “floor” on the
value of the consideration payable to 'shareholders' Which establishes. the lowest possible price
payable. In other cases, the partxes hnut the stock component of the consrderatlon (and thus the
| volatthty in the value of the consxderatron), by agreemg that the shareholders wrll receive cash and‘
stock in exchange for therr shares. Such transactions also ofteninclude a “collar,” which estabhshes V
' p‘arameters that atte‘mpt to nxinimize the impact of stock price ﬂuctuations on. the value of the
consxdemtlon payable to shareholders The Merger Agreement contains none of these protectlons
- Rather, the Merger Agreement contains a fixed exchange ratio of .325 which means that Alhed |
- Capital shareholders w111 receive .325 shares of Ares Capltal common stock for each of thelr sharCS,

regardless of Ares Capztal 's stock przce_ at the close of the transactwn. Thus, the‘conslderat‘lon
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payable to Allied Capital shsreholders is not insulated from the very real fluctuations in Ares '

Capxtal 's stock price, and shareholders are left in the precarious posrtlon of not knowmg Whether the

: conslderatron payable to them wﬂl declme further. | |
29. Slgmﬁeantly, as set forth in herein, since the announcement ofthe merger, Shdl’cs of .

Ares Capital have fallen as much as 19% in the ﬁrst week of tradmg since the deal was announced.
30. Accordmgly, the true value of the Company s sh.ares is compromlsed by thie

| consideration offered in the Proposed Acquisition and the Proposed Acqmsmon is the product of the

Board’s breaches of fiduciary duty, aided and abetted by Ares Capital and Allied Capital.

INDIVIDUAL DEFENDANTS’ FIDUCIA_RY DUTIES

3l In any srtuatlon where the dn'ectors ofa pubhcly traded corporation undertake a _4
: transactlon that w111 result in elther a change in corporate control or a break-up of the corporatlon s
assets, the dxrectors have an affirmative ﬁducnary obhgatron to act in the best mterests of the
company’s shareholders mcludmg the duty to obtain maximum value under the circumstances. To
diligently comply with these dutres the directors may not take any action that: |
, (s) adversely affects the value provr’ded to the corporation’s shareholderS'
: _(b) will drscourage or inhibit altemative oﬁ'ers to purchase control of the
: ‘corporatlon or its assets _
A(e) contractually prohrblts them from complymg thh their ﬁduclary dutles
ador
(d will provide the directors, executives or other insiders ‘with 'prefererrtial
- treatment at the expense of, or separate from, the public shareholders, and place thelr own pecumary

'_mterests above those of the mterests of the company and its shareholders
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32 In accordance w1th their duties of loyalty and good faith, the Ind1v1dua1 Defendants

as dlrectors and/or officers of Allied Capital, are obligated to refrain from
(@) pamqpatmg m any transactlon where the dlrectors or ofﬁcers loyalties are -
divided; |
®) particioating in any transaction where the directors or oﬁicets_ are entitled to .
receive a personal financial benefit not eqnally shared by the public shaiteholders of the cotporetion;
and/or | | -
(©) unjustly enriching themselves at the exnens'e or to the detriment of the public -
shareholders. | ,
33 Plaintiff alleges herem that the Indmdual Defendants, scparately and together n |
connectlon with the Pmposed Acqmsmon, vmlated, and are v1olatmg, thc ﬁduclary dutics thcy owc
to Plamt:ﬁ‘ and the other public shareholders of Alhed Capltal, mcludmg their duties of loyalty, good. |
faith, candor, and due care. Asa result of the Indmdual Defendants’ divided loyalties, Plamtlff and |
Class members will not receive adequate, fair or maximum value for thelr Allied Capital common
 stock in the Proposed Acqtlisition. ‘ |
34 Asa result of these bteaches of fiduciary duty, the éompany’s'nubﬁc Shareholders
will not receive adequate or fair value for their common stock in the Proposed Acqmsmon, -
o CLASS ACTION ALLEGATIONS |
| 35.  Plaintiff brmgs this- actxon asa class action pursuant to Rule 2-231 of the Maryland ’
Rules, mdmdually and on behalf of all holders of Allied Capltal common stock who are bemg and.. '
will be harmed by the Individual Defcridants’ actions, described berein (the “Class™). Excludod‘

from the Class are Defendants and any person, ﬁrm, trust, coxporatxon or other entity related to or~

 affiliated with any Defendant

36. "I’his action is properly. maintainable as a class action because, inter alia:
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()  The Classis s0 numerous that-joinder of ail members is -impracﬁcable. Alhed
Capital’s stock is pubhcly traded on the New York Stock Exchange and Plaintiff beheves that there |
are hundreds if not thousands of holdcrs of such shares. Moreover the holders of these shares are:
, geog‘raphlcally dispersed th‘roughout the United States;
| (b)  Thereare questions of law and fact that are common to the Class and which
predonunate over questions aﬁ'ectmg any individual Class member These common questrons .
mclude inter alia: (i) whether the Indrvrdual Defendants have engaged in self-dealmg, to the |
-b.detruncnt of Allied Capital’s pubhc shareholders; (i) whether the Proposed Acqmsmon is unfau‘ to
‘ the Cla_ss, in that the price is inadequate and is not the fair value-_that could be obtained under the
circumstances; (iii) whether Ares Capital aided and abetted the Individual Defendants’ breaches of -7
ﬁducrary duty, and (iv) whether the Class is enntled to mjuncuve rehef and/or da.mages asarcsult of ..
the wrongful conduct committed by Defendants |
(¢)  Plaintiffis committed to prosecuting this action and has retained .comp‘etent
counsel experienced in. litigation of this nature. The claims of Plaintiff are typrcal of the claims of
the other members of the Class and plaintiff has the same interests as the other members of the Class.
| jAccordingly, Plaintiff is an -adequate'representative of the Class and will fairly and adequately
’ protect the interests of the Class; -- |
()] The prosecutlon of separate actions by mdmdual members of the Class would 7.
create the risk of i mconsrstent or varying adjudrcatlons with respect to mdmdual members of the
| Class which would establish mcompahble standards of conduct for Defendants, or adjudications with
respect to mdryrdual members of the Class which would, as a practical matter, be d_ispositiye of the
' interests of the other members not parties to the adjudications or substantially mrpa:r orimpede the_ir ’

ability to protect their interests; and -
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: (e) Defendants have acted or. refused to act, on grounds generally appllcable to
and causmg injury to, the Class and, therefore, prehmmary and final injunctive relief on behalf of the
Class asa whole is appropnate A |

FIRST COUNT
. Breach of F‘lduclary Duty against the Indnvndual Defendants _ _

37. Plamtlff incorporates each and every allegatron set forth above as if ﬁxlly set forth _‘
herein. '
38, As alleged herein, Dofondants have initia.ted-ia process to sell Allied Capital that
undervalues the Company and vests them with benefits that are not shared equally by Allied N

: Capltal’s pubhc shareholders a clear effort to take advantage of the temporary depressron mn Allied
Capital’s stock price. Inaddition, by agreeing to the Proposed Acqursmon, Defendants have capped »
the price of Allied Capital at a price that does not adequately reﬂect the Company’s true va.ll_le. -
Moreover, .Defendants failed to suﬁiciently mform themselves of Allied -Capital’s value,- or
‘disregarded the true value of the Corrz_pany, in an effort to be_neﬁt- themselves. Furthermore, any_
' ' alternate ac_quirer wul be fa,ced with engaging in discussi_oo‘s with amanagerhent team and board that | _
:1s commltted to the Proposed Acqmsrtlon | |
39. As such, unless the Individual Defendants’ conduct is enj omed by the Court, they will
contmue to breach thelr ﬁducrary duties to Plamtlff and the other members of the Class and wﬂl
further a process that inhibits the maximization of sha'rehol_der value and the disclosure of material
. information. | | |

40. - Plaintiff and the members of the Class have no adequate remedy at law.

#1185163v.1 : : . o 1 4'



* SECOND COUNT

- Aiding and Abetting the Board’s Breaches of Fiduciary Duty
against Defendants Ares Capital and Allied Capital |

41. B Pla_intiff incorporates each and every allegation set forth Abov_ea_s in fully set' fo'rth :
herein. | T |
| 42. Defendant Ares Capltal knowmgly assisted the Individual Defendants’ breaches of .
ﬁducxary dutyin connechon Wlth the Proposed Acquisition, wh1ch, without such ald, would not have
‘occurred. I connection w1th dlscussmns regardmg the Proposed Acqmsmon, Ares Capital obtamed
'A sensitive non-pubhc mformatlon concermng Allied Capltal’s operations and thus had the advantage
to acquire the Co'xnpany at an unfair ;orice. - | |
_ | 43.  Asaresult of this conduct, Ptamﬁff and the other tnembers of the Class have been
and will be damaged in that they have been and will be prevented ﬁ'om obtalmng a faxr price for their 4
shares. ”
44. i?lajntiﬁ' and the members of the Class have no adeduate-remedy Aat taW_; o
~ WHEREFORE, Plaintiff demands injunctive relief, in her favor and in favor of the Class,' and
 against the Defendants, as follox‘avs:‘ ‘ -
- | A i Declaring tﬁat this actionl is prop'erty -maintainanle as a class_ acdom certlfymg
' 4Pla1nt1ﬂ’ as Class representatxve and cextlfymg her counsel as class counsel; = |
- B. Declarmg and decreemg that the Proposed Acqmsmon was entered into mt)reach of '
| the ﬁdumary dutws of the Indxvxdual Defendants and is therefore unlawful and uncnfomcablc, and
rescmdmg and mvahdatmg any merger agreement or other agreements that Defendants entered into |

in connecuon wﬁh, orin furtherance of, the Proposed Acquisition;

C Prehmmanlyand permanentlyenjouung Defendants thelragents counsc], employees' e

and all persons acting in concert with them from consummatmg the Proposed Aoqmsmon; .
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D. Du'ectmg the Individual Defendants to exercise theu' ﬁducxary duues to obtam a

transaction that is in the best mterests of Alhed Capxtal’s shareholders

E. : Imposmg a constructlve trust, in favor of Plaintiff and thc Class, upon any beneﬁts '

1mpropcrly received by Defendants as a result of their wrongful conduct

" F. Awardm g Plaintiff the costs and dlsbursements of this actlon, mcludmg reasonable
attomeys and experts’ fees; and | | 4 o
G ' Grantmg such other and further eqmtable relief as this Court. may deem just and
proper. |
| bated: No';_iember 17,2009
: Rcspectﬁﬂly submitted, |
TYDINGS jﬁ ROSENBERG LLP
Ay

AJ ohn B. Isbister

‘Daniel S. Katz : .
100 Bast Praft Street, 26" Floor
Baltimore, MD 21202 .
(410)752-9700
Attorneys for Plainujﬂf
~ OF COUNSEL: - |

'HARWOOD FEFFER LLP

Samuel K. Rosen

488 Madison Avenue

New York, NY 10022
(212) 935-7400
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" 'Way, Post Falls, Idaho 83854, Individually

SUPERIOR COURT OF THE DISTRICT OF COLUMBIA

MONTIE L. WIENECKI 4562 East Aspen

. and on behalf of all others sumlarly
situated,

Plaintiff;
Vv, )
ALLIED CAPIT AL CORPORATION, - 1919
Pennsylvania Avenue, NW Washington, DC,
20006,
-and -

WILLIAM L. WALTON, 84 Kalorama
Circle, NW, Washington, DC, 20008,

-and_- -

JOHN M. SCHEURER, 4106 Rosemary
Street, Chevy Chase, MD, 20815,

-and-

JOAN M. SWEENEY, 10801 Tradewmd
Drive, Oakton, VA 22124,

-and'- :

ROBERT E. LONG, 7608 Southdown Road |

Alexandna, VA, 22308
V - and -

ANN TORRE BATES, 1615 Depot Road,
* Duanesville, NY, 12056,

-and -

[Caption _cbntinucd oo following pagc]

FILED
| CIVIL ACTIONS BRANCH |

NOV 1 6 2009 O3+
- Supatu)r Court
- af ﬂ\e Dﬁtdct ‘of Columbia -
Washmgtdn DC.

CASE No.

-

DEMAND FOR JURY TRIAL

'VERIFIED SHAREHOLDER CLASS ACTION COMPLAINT




- BROOKS H. BROWNE 107 Hilltop Road,
Silver Sprmg, MD, 20910, :

~ -and-

JOHN D. FIRESTONE, 1101 30™ Street,
NW, Apt. 303, Washington, DC, 20007, -

_ -and-

ANTHONY T. GARCIA, 20 Windsor Drive,
Summit, NJ, 07901, :

-and -

LAWRENCE I 'HEBERT, 2740 Chariton
Street, Oakton, VA, 22124,

-and -

EDWARD J. MATHIAS, 2806 Q Street NW,
Washington, DC, 20007, ‘

- -and-

ALEX . POLLOCK 452 East Illinois Road
Lake Forrest, IL, 60045 _

-and-

MARCF. RACICOT 901 15“‘ Street, Apt
- 201, Arlmgton, VA(, 22202,

~ -and - -

- LAURA W. VAN ROILJEN, 8696 Rogues
‘Road, Warrenton, VA, 20187, _

-and-'

ARES CAPlTAL CORPORATION 280 Park
Avenue 22" Floor, New York, NY, 10017




_‘ and —

ARCC ODYSSEY CORPORAT[ON 280
Park Avenue, 22 Floor, New York, NY,
10017

~ - e - 3

ljefendants.

| i’rlba'mti'ff, by his undersi-gned attorneys, for his class action complaint against

Defendants, allegés ﬁpon ‘personal knonledge with respect to himself and- upon

mformatlon and belief based mler aIra upon the investigation of counsel as to all other
allegauons herem as follows

| NATURE OF THEACTION
I. Junsdxctlon of this Court is founded on D.C. Code § 11-921(a)(6) (2001).

_ 2. Plamuff Eric Volkman brmgs this shareholder class actlon on behalf of

himself and all other public shareholders of Allied Capital Corporation (“Allied” or thc

| ‘{Compa_ny"), against the Com_paxiy and its Board of Directors (the “Board” or “Individual

" Defendants™), _érising out of a fransaction in which Ares Capital Corporation (“Ares

Cap_ital“j, ~and ‘ARCC Odyssey -Corporation (“ARCC Odyssey”) a wholly-owned

subsidiary of Ares Capital {collectively, ‘fAr_es”); will acqui;e each common -share of |

Allied for $3;4_]_ per share in stock, consisting of 0.325 Ares shares for each share of

Allied stock outstandiné (tﬁe ;‘Propo;sed Transaction”). Under the Ptoposed Transéctiofx; o

' Alhed w11] be acquxred by ARCC Odyssey and then becorne a wholly-owned subsidiary

~of Ares Capital through a second step merger. . Accordmg to a press release. lssued jointly

by A_lhcd and Areas on October 26, 2009, the Proposgd Transaction, which i is subject to

Allied Capital stockholder appréval,_ is expected to close by the end of the first qﬁartc_r of




12010.

3. In approving the Proposed Transacnon the Indmdual Defendants
breached their fi ducxary dutxes of loyalty, good faith, fair dealmg, due care, and full and
fmr disclosure owed to Allxed’s shareholders by, inter alia, (1) agreemg to sell Allied

without first taking steps to ensure that Plaintiff and the Class members (as defined

below) would obtain adequate, fair‘ and maximum consideration under the o

circumstances; and (ii) engineering the Proposed Transaction to benefit themselves
and/or Ares w1thout regard for Plamtxff and the Class members As alleged herein, Allxed' _
‘and Afes knowingly aided and abetted the Individual Deféndants’ breaches of fiduciary
duty. Acoordmgly, this action seeks to enjom the Proposed Transaction and compel the
Indmdual Defendants to properly exerc1se ‘théir fiduciary duties to Alhed’s shareholders,

or, alternatively, to rescind the Proposed Transaction in the event Defendants are able to

consummate it.

THE PARTIES
4 Plaintiff Eric Volkman is and has been continuously fhroughout all times
- relevant hereto the owner of 9 500 shares of Aﬂled common stock. R
5. Alhed is a Maryland cozporatlon that maintains 1ts prmcxpal execuuve
’ofﬁces at 1919 Pe;;sylvama Avenue NW, Washington, sttnct of Columbla 20006 |
' Allled isa busmess development company that invests long-term debt and equzty captta!
Aln mlddle-market busmesses nationwide. Founded in 1958 and operating as a. public

company since. 1960 Allxed has a diverse portfoho of mvestments in 92" companies

" across a variety of industries. The Company’s shares trade on the NYSE under the ucker




“ALD.” .
6. Defendant Wil]iam L Walton,(“.Walton”) is and has been at all times

}relevant hcreto a Director of the Company and Chamnan of the Cornpany s Board of |
Directors (the “Board™), and an executive officcr of the Company. Mr. Walton has
served as a director of the Co‘mpany or one of its predeccssors since 1986. V

7. Defendant John M. Scheurer (“Scheures”) is and has been Chief Executive
Officer and President of the Company at allA times relevant hereto. Scheurer has 'scrved‘as :
_ va Director of the Company sinco 2009. .

| 8. Defendant Joan M. Sweeney (“Sweéney”) is and nas’ been a Di_réctor of
the Company at all times rolevant hereto since 2004, and thev Chiéf Opcrating‘().‘fﬁcer or
| Managi-ngDirector and Senior Adviéor to the Cnief Executive Officer of the Company at
- all times relevant hereto. | | |

9. Defendant Robert E. Long (“Long™) is and has been a Director of the |
Company or ane of its piedec'essors at alll times refevant hetom since 1972. Long is the
‘father of Robert D. Long, an officer of the Company. | ; |
10; Dcfendant Ann Torre Bates (“Bates") is and has been a D:rcctor of the
' Company at all nmes refevant hereto since 2003. |

1k Defendant Brooks H. Brownc (“Browne”) is and has been‘a Director of

the Company or One. of itn prédécossors.at all times réle_vant ﬁéreto sinoe 1990.

12. Defendant John D, Firestone (“FircStonc”)‘ is and has been a Direotor of '
the Company or one of its predecessors at all times rclevam hereto since 1993 |

13. Defendant Anthony T. Garc1a (“Garcla”) is and has been a Dlrector of the




Company or one of its ~pre£ie_cessors at all times relevant nerct_o' since i99l.

14, | Defendant La@rencn L. Hebert (“Hebert") is and has been a Director of the

Company at all times relevant hereta since 1989. | 4 |
15, Defendant Edward J. Mathiss (“Mathias™) is and hasbeen a Director of

the Company at all times releiran’t hereto since 2008. | |

16.  Defendant Alcx 1. Pollack (“Pollock™) is and has been a Dlrector of the
Company at all ttmes nelevant hereto since 2003. |

17. Defendant Marc F. Racicdt (“Racicot”) is and has been a Director of the
Company at all times relevant hereto since 2005. |

18. Defen(iant Laura W, Van Roijen (“Roijen”) is and has been a Directof of , |
. the Company or one of its prede.cessors at all times relevant hencto since 1992.

19, The Defendants identified in W 6-18 are collectively referred to hcrem as
the “Individual Defendants "

20.  Defendant Ares Cnpital is a Maryland éofporaﬂnn that operates as a
specialty finance .company prdviding integrated debt and equity financing solutions to - .
us. middle-market compamw Areé Capital invests primarily in_bﬁrsb and _Sngnnd-iiéni '
lnans and mezianine_debt, which in some cases includes an equity cidmponentf To ,a' B
lesser extent, Are; Capntal Cdrporntion also makes equiiy. in?cstments. Ares Capital‘is
externally managed by Ares Capltal Managemcnt LLC, an affiliate of Ares Management
| LLC,an SEC reglstered mvestmcnt adv1sor and alternatlve asset investment management '

firm- wnth approxlmately $30 bxlhon of commltted capital under management " Ares

_ Capltal s shares trade on the NASDAQ under the ncker “ARCC S




21, Defendant ARCC Odyssey isa Maryland corporation and a wholly-OWned .
| subsxdlary of Ares Capltal

22, By reason of their positions as ofﬁccrs and/or directors of the Company,'
the lndmdual Defendants are in a fiduciary relatlonshlp with Plaintiff and the other
' pubhc shareholders of Alhed and owe Plamtlff and Allied’s other pubhc sharehelders
the highest obhgatlons of loyalty, good faith, fair dealing, due care, and full and fair
'dlsclosure » |

23.  Each of the lndlvidual Defendants at all nelevant times had the power to
control and direct Allied to engage in the misconduct alleéed herein. Tlle'ln_dividual )
Defendants’ fiduciary obligations required them to act in the best interest of Plaintiﬂ' and
- all of A‘lli‘ad’s nublic shareholders. | »

24, Each of the Individual Defendants owes ﬁduciary-duties of loyalty,. good
faith, fair»dearmg, due care, and full and fair discloaufe to Plaintiff and tthOt_hér members
of the Class, and are acting in concert with one another in violating their fiduciary duties |
as alleged herein, and, speciﬁcallsr, in connection with the Propose’d 'l‘ransa_ction.

CLASS ACTION. ALLEGATIONS

.25.  Plaintiff brmgs this action on his own behalf and as a class action, '
pursuant to D.C.MS‘llpcr. Ct. R. Cw.-_P. 23, on behalf of hl_ms;lf and all other public
shareholders of Alliéd' (the “ClaSs”). E_xcladed from the Class are' Dcfendants hcrein and
any pcrson firm, trust, corporation, or other en‘aty related to or aﬂihated thh anyv .‘

Dcfendant

26.  This action is properly maintainable as a class action pursuant to D.C.




Super. Ct. R. Civ. P. 23(;) and (b).

27.  TheClassis so numero‘u_s that joinder of all members_is impracticable, As
ef Nevember 5,_2009, there were 179,400,109 _commonvshafes of Allied outstanding, held -
| by hundreds if nat thousands of individuals and entities scattered throughqutﬂle country.

28, Questions' of law and fact are common to the Clase, including, alﬁong
others: | | | _ A
a. Whether the Individual Defenciants have breached their fiduciary
.duties owed to Plaintiff and the Class; and .,
b. Whether Defendants will lrreparably harm. Plamtlff and the other :
members of the Class if thexr conduct complained of herem continues.’

29. Plamnff is committed to prosecutmg ‘this action and has retained -
competent counsel experienced in litigation of this nature. Plaintiff's claims are typical
of the claims of the other members of the Class; and Plaintiff has the same ihterests as the
other members of the Class. Accordingly, Plaintiff is an adequate representative of the i'.
- Class and will fairly and adequately protect the interests of the Class. o
30. The prosecutxon of sepa.rate acuons by individual members of the Class
: woeld create the risk of inconsistent or varymg adjudlcauans with respect to mdwndual:
members of them(;lass that would establish incompatible standards- of conduct for
Defendants, or»adj udications w1th respectv to u_xdmdual members of the Class that wo_uld,
as a practical maitér, be diepositive of the interests of the other members not parties to the .
adjudications or substantially i xmpalr or unpede their ability to protect their mterests

31. Defendants have acted or refused 1o act, on grounds generally apphcable




and causing injury to the Class and, therefore, final injunctive relief on behalf af the
Class as a whole is appmpﬁaie.

SUBSTANTIVE ALLEGATIONS

32.  On August 10, 2009, Allied filed a Form 10-Q with the United States.
Securi_ties iand Exchange Commission (“SEC") in ‘which: the Compahy _reported -its
“financial results for the quar_te.rly period ended Junc 30, ‘1.2009_,' including a net loss of
$29.1 mxlhon or $0.16 per share, compared wnh a net loss of $102.2 million, or $0.59
per sharc for the same quarterly period in 2008 |
33.  During the Company’s camings conference call of Augusl 10, 2009, the
Company stated that its *plan this year will be continue to selectively sell assets, further .
de-lever thc ‘company and reduce operatmg costs.™ The Company ﬁ:rther reported, “[a]t
Jfune 30, 2009 we had cash and cash equivalents totalirig $484 million as cofnpared to §51
million at December 31, 2008.” "I‘he Companjz ﬁjxthcr stated that “[w]hiic the economic
environment remains challenging, _we’re geﬁem!ly satisfied with the operating "
mrforMcc of the majority of our portfolio compaﬁies »
| 34. The Company also stated during thc August 10, 2009 earmngs conference
-call that “{w]e have focused our. efforts on a number of key mvestments ta maintain.or
| ‘grow value for our shareholders as these busmesscs adapt and unprove theu' performance.
Our deal terms are mtensc]y focused on this and we have ﬁrm—w1dc effort at rcahzmg the
potential for each mvestment. The Ccmpany added, “[h]elpmg portfoho compames
through rough patches s part of our business and have nearly 50 years of expenence

domg Just that, Fmally we behcvc there are potentlal opportmunes to expand in Asset




Management in areas such as middle market credit and commercial real estate. We

~ continue to evaluate opportunities for this part of the business.”

35, Also during the August 10, 2009 earnings conference call, the Company

reported “sales and repayments generating $345.5 million in proceeds durihg the second

‘quarter”, and “{a]ﬁér including the impact of this quarter's valuation cfﬁ:cts_ and other

changes, our portfolig- at value was $2.6 billion as of June 30, 2009 and incluaed 120
investments,” |

| 36.  On November 6, 2009, Allied filed a Form lO;Q with tile SEC ih which it
reported its financial results for the quarterly period ended September 30, 2009. Netloss
for the period was $140.7 million or $0.79 per share, which included loss on
extinguishment of déﬁt of $117.5 million, or $0.66 perA share. . These figures were
significantly better than the third quarter of 2008, -duxing ‘which the cmpaay
experienced a net loss of $318.3 million, or $ 1.78 per share. ”

37.  The Company continued to focus its eff&ﬂs on selliﬁg assels in its
portfolio in order to generate capital to improve its liquidity and deJéVer its bai_az;s;g

sheet. During the three and nine months ended September 30, 2009, the company sold or

* had repayments on portfolio investments that gcxie’ra(t:d'-cash proceedsi of $63.5 million

and $650.8 milfidﬁfrespectivély.' As of September 30, 2009, the Company had cash and

- money market and other securities totaling $152.8 million as compared to $50.7 million

~ on December 31, 2008.

38.  On October 26, 2009, Allied and Ares issued a joint press release

announcing ihe,Prd_posgd Transaction. The October 26 press release stated that the two
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companies have entered into a definitive agreement ("Merger Agreement”) onder Wch
- Ares will acquire Allied in an all stock transaetiorr currently valued ar $648 million, or
_approximately $3.47 per Allied share According to the Oc_tober 26 press-rele.a.se,' the.
Proposed T_rensaction “meaningfully expands the brwdth of Ares Capital’s reiatienship
: network par'ticularl); within the private equity community.” In addmon, “(t}he
acquisition would also sxgmﬁcamly strengthen Ares capual‘s mrddle-market asset -
_management platform, Ivy Hill Ass_et Management, L.P. e '[and] will result in g
platforrn with approximateljl $5.6 _Billion in committed capital urider managemeht. and
- investments in a significant number of portfoho companies.” Further, “Ares Capxtal _
beheves that the size and breadth of Ivy Hnll’s platform provides-a robust source for new
| balaoce sheet investment oppo_rtmntles and unique market ms:ght.”

39. On 0ctooer 30, 2009, Allied filed Form 8-K with the .SEC attéchirig as an
exhibit the Merger Agrcement-rhat was announced on October 26, 2009. The Merger-
Agreement provides that each share of Allied common stock wi‘ll-. be converted into and

-become exchangeable for 0.325 common shares of Ares, which will result in
approximately 58.3 million Ares shares being exchanged for approxrmately 179. 4 xmlhou
Allied shares. Followmg consummatlon of the merger Ares stockholders will own' -

approximately 65% of the combmed company and Allred stockholders - will own

- approximately 35%

40. Followmg consummatzon of the Proposed Transactxon Ares 'S Board of
Dlrectors will continue as drrectors of Ares - However, Arcs s Board of Dtrectors wrll be

mcreased by at least one memb_e‘r and Ares wxll subrmt the r_zame of one member of

It




- Allied’s currént Board of Directors for consideration to Ares’s Nominating _é.nd
‘Governance Com_miﬁ.ee' to fill the vacancy.
” 41. - Despite it§ recent s&ong pe"rt_‘ormance in the face of somé of the worst
économié conditions in nearly 70 years, the Individuél Defcndanto have willingly entered
 into the Proposed Transaction to the detriment of Allied’s shareholders.
| 42 Tﬁe consideraﬁon -to be paid to Plaintiff and the Class in the Proposed
Transaction is unfair and grossly inadequate because, among other things, thc intrinsic
value of Alhed is materially in excess of the amount otfered in the Proposed Transacuon,»
giving due constderatlon to the Company s anticipated operating results net asset value »
- cash flow profitability, and established markets. | i |
43.  The October 26, 2009, press release claimed the $3.47 price per share
offered by Ares “ropresénts a 27.3% premium to Allied Capital’s closing stock price on
Friday, Octobe'r 23, 2009." However, it represented a discount to Allied’s closing price
of $3.61 per shafe on October 26, 2009; to the $3.56 closing pric_o on September 16,
| 2009; and to the Company’s 52-week high of $7.§7 per share on Novembor 4, 2008. .
Since the merger was annouocc'd, &e Company’s shafe‘s havo tfadc_d- for as niuc_h- as
$376. | o |
| 4. At ;n investor conference call held on November 5, 2009, analyst Davnd-l
Rothchild of Raymond James stated, w1thout objection from the participants from Allied _v
or Ares, that “the $3.47 pnce 'is “48 pcrocnt undcr [Allied’s] net asset value. That’ s the

only thing 1 see wrong with the whole deal is that it seems ltke the Board sold a Itltle bu :

short on the price . . . Jt just seemed a litile bit short of what the N4 V was.” (emphasis




added). _
- 4s. Mnchael Aroughetl Ares’s Presudent, said at- the November 5, 2009,
investor conferencc call
Importantly, we expect that the transaction will be accretlve to [Ares s] net
asset value and fo our core earnings per share in the first year. Since the

 transaction is expected to be accretive to core earnings per share, it should
‘only strengthen our capability to pay dividends at our current level..

* « *

I think ‘i't’s important to re-emphasize that this transaction is consistent
with Ares’ history and track record of being an opportunistic investor.

(Emphasis added).

o 46.. The Proposed Transaction vﬁ]l deny Clasé .olembel;s their right to share
oroportionately and equitably in the true value of the Company’s ongoing and v_aiuable
business, as well as its future gmwﬁl in profits and earnings, at 2 ti;rze when the Company 7
is poised to retum to -proﬁtability.

47, As a result, the Individual Defendanfs have breached the‘ ﬁducien;y duties )
they owe to the Company’s pubiic ehareholdcrs because the shareholoers will not receive -
_ adequate or fair value for their Allled shares in the Proposed Transactlon. '

48. Moreover, to the detriment of Alhed’s shareholders the termis of the '
Merger Agrecmer;tdbetween Allled and Ares substantlally favor Ares and are calculated
to unreasonably dlssuade potential suitors from making competmg offers.

49, Section 6.7 of the Merger Agreement contains a “No Shop” provision that

restricts Allled from cons1dermg altcrnatxve acqu:sxtxon proposals- by, mler ‘alia,

constrammg Alhed’s ability to sohcxt or commurucate w1th potenual acqulrers or
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consider their proposals, Séction 6.7(&) of the Merger Agrcément statés, among other
things: |

Prior to the Effective Time, subject to Section 6.7(c), the Company shall
not . . . (i) directly or indirectly solicit, initiate, induce, knowingly
encourage or take any other action with the intent to solicit, initiate, induce
or encourage (including by way of fumishing or disclosing information)
any inquiries or the making or submission or implementation of any
proposal of offer (including any proposal or offer to its stockholders) with
respect to any Takeover Proposal, (ii) enter into any . agreement,
arrangement, discussions or understanding with respect to any Takeover
Proposal (including any letter of intent, agreement in principle,
memorandum or understanding or confidentiality agreement) or enter into
any Contract or understanding (including any letter of intent, agreement in

- principle, memorandum of understanding or confidentiality agreement)
requirement it to abandon, terminate or fail to consummate, or that is
intended to or that would reasonably be expected to result in the
abandonment of, termination of or failure to consummate, the Merger or-
any other Transaction, (iii) initiate or participate in any way in any -
negotiations or discussions regarding, or fumish or disclose to any Person
(other than [Ares Capital] or its Affiliates or Representatives) any
information with respect to, or take any other action to facilitate or in

- furtherance of any inquiries or the making of any proposal that constitutes,
or would reasonably be expected to lead to, any Takeover Proposal, or (iv)
grant any approval pursuant to any Takeover Statute to any Person (other
than [Ares Capital] or its Affiliates) or transaction (other than the
Transactions) or waiver or release under any standstill or any- similar
agreement with respect to equity securities of the Company. -

50.  Section 6.7(b) of the Merger Agreement gaes on to state that Allied must

~ notify Ares:
in writing of any request for information or-any Takeover Proposal and the
terms and conditions of such request, Takeover Proposal or inquiry
(including the identity of the Person (or group of Petsons) making such . -
request, Takeover Proposal or inquity) and the Company shall promptly -
provide to [Ares Capital] copies of any written materials received by the
Company in connection with any of the foregoing, and the identity of the
[Person (or group of Persons) making any such request, Takeover Proposal

_or inquiry ‘or with whom any discussions or negotiations are taking place.
The Company agrees that it shall keep [Ares Capital] informed on a.
reasonably current basis of the status and the material terms and
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conditions (including amendments or proposed amendments) of any such
request, Takeover Proposal or inquiry and keep [Ares Capital] informed
‘on a reasonably current basis of any information requested of or provided
by the Company and as 10 the status of all discussions or negotiations with
respect to any such request, Takeover Proposal or inquiry.

) Sectibn 6.7(c) -of the Mergér Agreement states that ‘if the Compan‘y
receives a bona fide unsolicited Ta_keox}er Propizsa] which constitutes or is réasonably |
likély to result i_n a Supe;iorvProposal, thc Board determines that failure to cbnsider. such
‘Takeover Proposal would be a breach of thé duties of.the directors of -the Company under
applicable law, and the Company gives Ares Capital at least two buéiness-days prior
written notice of the identity of the Person making such Takeover Proposai; the terms and
éonditions of such Takeover Prop§w1 and the Company’s iﬁtenﬁon. to furnish
information to, or p#ﬂicipatc in discussions or chOtiations with, the Person making suqh
“Takeover Proposal theri, subject to compliance with this Seétion, All_ied may:

(i) engage in negotiations or discussions with such Person who has made
the unsolicited bona fide Takeover Proposal and provide information in
response to a request therefor by a Person who has-made such Takeover
Proposal if the Company (A)receives from such Person an executed
confidentiality agreement with terms (including standstill) no less
favorable to the Company than those contained in the Confidentiality
Agreement (except for such changes specifically necessary for the
Company to comply with its obligations under this Agreement) and
(B) provides [Ares Capital] a copy of all such information that has not
previously been delivered to [Ares Capital] sxmultaneously with delwery
to such Person, and _ :

(i1 after fulﬁ'lling its obligat_ions under Section 6:7(d) below, adopt,
approve or recommend, or publicly propose to adopt, approve or
recommend, including entering into an agreement with respect thcreto,
 Takeover Proposal (a “Takeover Approval”) .

If on or after the date of this Agreement and at.ahy time prior to the :

Company Stockholders Meeting, the Board of Directors of the Company
shall have determined in good faith . . . that recommendation of the
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Company Matters to the Company’s stockholders would be a breach of the
+ duties of the directors of the Company under applicable Law, the
Company may (A) withdraw or qualify (or modify or amend in a manner
adverse to [Ares Capital]), or publicly propose to withdraw or qualify (or
modify or amend in a manner adverse to [Ares Capital]), the approval,
adoption, recommendation or declaration of advisability by the Board of
Directors of the Company of the Company Matters, including the
- recommendation of the Board of Directors of the Company (the:
“Company Recommendation™) and (B)take any action or- make any
- statement, filing or release, in connection with the Company Stockholders _
Mecting or otherwise, inconsistent with the Company Recommendation
 (any action described in clause (A)and (B) referred to collectively with
any Takeover Approval as a “Company Adverse Recommendation
Change”™). _' - ' '

'52. Should the Combany’s Board make a Company Adverse Recommendation
Change as described above, it still is far from finished with Ares. Instead, under Section
6.7(d) of the Merger Agreement:

Upon any determination that a Takeover Proposal constitutes a Superior

- Proposal, the Company shall provide to {Ares Capital] a written notice (a
“Notice of a Supetior Proposal™) (i) advising [Ares Capital] that the Board

. of Directors of the Company has received a Superior Proposal,
(ii) specifying in reasonable detail the material terms and conditions of
such Superior Propesal, including the amount per share that the
stockholders of the Company will receive and including a copy of all -
written materials provided to or by the Company in connection with such
Superior Proposal and (iii) identifying the Person making such Superior
Proposal. The Company shall cooperate and negotiate in good faith with
{Ares Capital] during the five calendar day period following the Notice of
a Superior Proposal (it being understood that any amendment to the
financial terms ot any other material term of such Superior Proposal shall
require a new notice and a new five calendar day period) to make such

- adjustments in the terms and conditions of this Agreement as would
enable the Company to proceed with a Company Recommendation

- without a Company Adverse Recommendation Change. If [Ares Capital]
does not make an offer that the Board of Directors of the Company
determines in its reasonable good faith judgment . . . to be as favorable to

- the holders of the Company Common Stack (other than [Ares Capital] and
its Affiliates), as such Superior Proposal, and the Company has complied
in all material respects with Section 6.7(c) above, the Company may
terminate this Agreement pursuant to Section 8.1(c)(iii). S
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53. | Sectlon 8. l(c)(m) rcferenced above penmts the Company 1o termmatc the
- Merger Agreement for a superior proposal. If it does 50, Section 8.2(a)(i) of the Merger

Agreement contains av “Termination Fee“ of $30 million that must be paid by Alhed to.

. Aresin order to effect the termination., This amount represents an onerous 4-.63% of the

total value of the Proposed Transactlon and v:rtually assures the Merger Agreement will
not be bettered to the detriment of the Company’s shareholders.. |

54, Individual Defendant Scheurer stated during the November 5, 2009,
investor conference call that: | -

Clearly, if somebody wanted to come in with a much more attractive oﬁ”er,

if you've looked at the agreement, we would have to consider it, but it

would also incur a $30 million fee that would be paid to Ares.

(Emphasis added).

55. As admitted by 'Individual Defendant Scheurer, Allied's Board is
precluded under the Merger Agreement from considering an offer that is merely. better
than Ares’s. In$’te'ad, the offer must be “much .more' attractive.” In uém of the 330
_mil!ion termination fee in the Merger Agreement, any suberi’or proposal would have to be
ivell 'iin excess of tbiszamo}unt fo be considere_dv by the Board. The_Board’-s forfei‘tufe of its -

| Aability to cons-ideo-*‘- propos'els that are merely more beneﬁcial to the 'Co'mpany’»sv B
shareholders is a breach of the Individual Defendant’s dutles to maxumze shareholdef :
value | _

56. - - The Proposed Transaction lacks any of the ﬁmdamenta] hallmar'ks' of |

Afzumess These acts, combined with other defensive measures the Company has in place, -

_ effectwely preclude any other badders who might be interested in paying more than Ares
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for the Comp#ny, and has the effect of lihﬁting the ability of the Company’ s stockholders-
to obtain the best price for their shares. | - ‘ |
| 57. - Ipdividﬁal Defendant S;:hcurer admitted at the November 5,.2009, investor
conference call that reaction by &e Company’s shareholdéxfs ta the Proposed Transaction
has been mixed then‘ he stated “T would say the response has been generally positive.”
| FIRST CAU.SE OF ACTION | |
(Breach of Fiduciary Duty against the Individual Defendants)

58.  Plaintff repe_at;‘. and re-alleges the pr_ecediﬁg allegatipﬁs as if fully set

forth herein.

39.  As members of ihg Company’s Board of Directors, the Indiﬁdud
Defendants have fiduciary obligations to: (a) undertake an approﬁriate evaluation of
Allied’s net worth as a rfxergér_/acquisition candidate; (b) take all appropriate steps to
enhance Allied’s value énd éttractiveness la,s a merger/acquisition candidate; (c) act
independently to protect the interests of the Company’s public shareholders; (d)"
adeqqétely ensure that no conflicts of interest exist between the lndividual Defendants’ |
own in;grests and their fiduciary b'bligéﬁons, and, if such conﬂiqtsvexist, to ensure thatall
conﬂ‘icts'are' rcsdlve@? in the beﬁt interests of ,Aliied’s‘ pubiic éharéhdld¢r§; () acti-vel‘y
evaluate the Proéé;d Transaction and engage in a me'éniﬁgﬁxl auction with third parties
in an aﬁempt {o obtain the best vauc on any sale of All-ied; and (f) disclose ali- material
info’rmz;tion' in soliciting shareholder approval of the Proposed Transaction. o

60 - .The Individuat Défendants_ have bre_-achedbtheir fiduciary duties to Plaintiff

and the Class. -

18




61. As'alieged h'e'rein, ihe Individual Defendants bhave ix;itiated a procesé to
sell Alhcd that undervalucs the Company and vests them with beneﬁts that are not shared
equally by Allied’s pubhc shareholders. In addition, by agreemg to the Proposed
Transactum, the Indlvxdual Defendants have capped the pnce of Allied at an amount that
does not adequately reflect the Company’s true value. The Individual Defendants also
~ failed to sﬁfﬁciently inform thcmselvés of Allied’s value, or ,cllisrégarded the trué.value of
the Company, it an effort to ‘bcneﬁt'th‘emselvtes. Furthermore, any altcmaié acquirer will
be facé'd with engaging in discussiéris with _a- rﬁanagenient téaxﬁ and board that is
- commiﬁed to the Proposed Transaction and faéeS' severe restriétions on its ability t¢
negotiate and come to terms with any otﬁer entity..

62.  As such, unless the Individual Defendax;ts* condﬁct" is enjoined by the
Co@ they will cdntinuc to breach their fiduciary duties to Plaiptiff and the other
members of the Class, and will further a process that inhibits the maximization of
shareholder Qa]ue.

| 63.  Plaintiff and the members bf the Class have no adequate reﬁmedy_at-law;
SECOND CAUSE OF ACTION

(Aidmg and Abettmg the Board’s Breaches of Flduclary Duty agamst
b el - AHied and Ares)

64. _Plaintiff _rep'c‘ats and re-alleges ithe preceding éllegation‘s,as if fully set
~ forth herein. | ) | |

65.: Defendants Allied and Ares knowingly assisted the Ind‘ividi.xal Deféndants’ '
breaches of fiduciary duty in coﬁnection with the Proposcd"l.‘ran.saction,’ ‘which, yﬁthout

such aid, would not have occurred. In connection with discussions regarding the




PropoAsedA ;Fransaction, Allied provided, and Ares obtéined, sensitive non-public_:
information concerning Allied’s operations and thus had unfair advantages which enébled
it td acquire the Compan); at an unfair and inadequate price.

66. Asa rcsu!t_ of this conduct, Plaiatiff ‘and the other members of the Class |
have been and will be damaged in that they have been and will be prevented from |
obtaining a fair price for their Allied sham.» V

67.  Plaintiff and the members of the Class have no adequate remedy #t law. -

WHEREFORE, Plaintiff prays for judgment and relief as follows:

A, Ordering that this action may be maintained as a class action and
certifying Plaintiff as the Class representative;

B. Preliminarily and permanently enjoining Defendants and all persons acting - -
in concert with them, from proceeding with, consummating, or closing the Proposed
Transaé.tion; |

C. In the event Defendants co_nsummate the Proposed Transactiqn, rescinding
it and setting it aside or awarding r&scissory damagcs to Plaintiff and the Class; |

- D. »Directirlxg . Dgfenda:ité to account to Plaintiff and the c1a§s for their -
_dama‘gés sustaincd"bcéause of the wrongs complained of herein; - |

E. A\A}%;dmg Plaintiff the costs of this action, including ‘reasonabi\e allowancé |
for Plaintiff's attoméys’ and.expens‘ fcés; and . 7

F.  Granting such other and QMer relief as this Court may deem just and

- proper.
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JURY TRIAL DEMAND

Pursuant to D.C. Super. Ct. R. Civ. P. 38, Plaintiff hereby demands a trial by jury
“on all issues sa triable. -
‘Dated: November 16, 2009 Respectfully submitted,

RIGRODSKY & LONG, P.A.

B [levt /("“r“"’a'/\/ /S’M- ‘
Marc A. Rigrodsky , IC Bar #401169 °
Seth D. Rigrodsky -

Brian D. Long

Timothy J. MacFall ~
919 N. Market Street, Suite 980
Wilmington, Delaware 19801
Tel: (302) 295-5310

Fax: (302) 654-7530

. Attorneys for Plaintiff

Fa——

21




PLAINTIFF CERTIFICATION

e wtic L (s o U it (“Plaintiff") hereby states that:
I Plaimiff has reviewed the complaint against Allied Capital Corporation and others

alleging violations of state law and has authorized the fiting of the complaint on hisher behalf.

Executed this_{ | day of 4 [ S 2009in_[o y(g E) -!J. f!"!’ (S'J :_J) .
: - ‘ ’ ity ~ (State

i 4 PR
£ / /f‘.’ 1.’)/[# £ Ll g2 P L
Signature .




IN THE CIRCUIT COURT FOR BALTIMORE CITY, MARYLAND

- HARVEY MINSK, 3010 Shenandoah
 Valley Road, Atlanta, GA 30345,

. _and_

EDWARD TANSEY, 5316 53" Avenue
East, Apt. J-18, Bradenton, FL 34203,

-and-

ERIC VOLKMAN, 112 North ngs Road,
Los Angeles, CA 90048,

-and-
OSCAR YOHAL 25251 Fairway Dunes
Court, Bonita Springs, FL 34135, On -
" Behalf Of Themselves And On Behalf Of -
All Others Similarly Situated, ‘
Plaintiffs,

V.

" ALLIED CAPITAL CORPORATION, - 1919 .

Pennsylvania Avenue, NW Washmgton. DC,
20006

SERVE ON: The, Prentxce—Hall Corporation
System, 7 Saint Paul Street, Suite 1660,

" Baltimore, MD 21202

- and:;

"WILLIAM L. WALTON 7 Saint Paul Street,
Suite 1660, Baltimore, MD 21202,

-and-l ‘

JOHN M. SCHEURER, 7 Saint Paul Street,
Suite 1660, Baltimore, MD 21202,

- and -

CASE No.
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CLASS ACTION COMPLAINT
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Lasgs 24-C-3-87423

 IUFils New

0 kit Fee
- 45,58
Rrega Fos -
498,30
$05.80
i -
Receirt JCRASRRSTRIL

- Lashiers 5 L0

;i/i?/@: 1eB0eg



JOAN M. SWEENEY, 7 Saint Paul Street,
Suite 1660, _Baltimorg-, MD 21202, -

;@m;

ROBERTE. LONG 7 Samt Paul Street, Suite
1660, Ba]tlmore MD 21202 : .

-and-

ANN TORRE BATES, 7 Saint Paul Street
Suite 1660, Baltlmore MD 21202

- and..

BROOKS H. BROWNE, 7 Saint Paul Street,
Suite 1660, Baltimore, MD 21202, -

-and-

‘JOHND. FIRESTONE, 7-Saint Paul Street,

Suite 1660, Baltlmore MD 21202,
- and -

ANTHONY T. GARCIA, -7 Saint Paul Street,
Suite 1660, Baltimore, MD 21202, . -

- and -

LAWRENCE I. HEBERT, 7 Saint Paul
-$treet, Suite 1660, Baltlmore, MD 21202,

. amf-

EDWARD J. MATHIAS, 7. Saint Paul Street,
- Suite 1660, Baltimore, MD 21202,

" -and-

ALEX J. POLLOCK, 7 Saiitt Paul Street,
Suite 1660, Baltimore, MD 21202,



-and -

. MARC F. RACICOT, 7 Saint Paul Street,
" Suite 1660, Baltimore, MD 21202,

-and -

LAURA W. VAN RODEN, 7 Saint Paul
Street, Suite 1660, Baltimore, MD 21202,
-and -
ARES CAPITAL CORPORATION,
- SERVE ON: The Corporation Trust
Incorporated, 300 East Baltimore Street,
Baltimore, MD, 21202,
~and -
ARCC ODYSSEY CORPORATION, SERVE
ON: The Corporation Trust Incorporated, 300
East Baltimore Street, Baltimore, MD, 21202

Defendants.

Plaintiffs, by their undersigned attorneys, for their class action complaint against
defendants, allege upon persbmil knowledge with respect to themselves, and upoh -
mformatlon and behef based, mter aIza upon the i mvestxgatlon of counsel asto all other

'allegatlons hereln, as follows

P NATURE OF THE ACT ION

L. Plamt:ffs brmg this shareholder class actlon on behalf of themselves and
all other public shareholders of Alhed Capital Coxporatlon (“Alhed” of the “Company”)
against -the Company and its Boerd of Directors (the “Board” or “lndnvtdual
" Defendants™), arising out of a trénsﬁcﬁo@ i'n;Which_ Ares Capital Corporation (“Ares

Capital”), and ARCC Odyssey Corporation (“ARCC Odyssey”), a wholly-owned



subsidlary"of Ares .Capital (coll‘ectively, es”), will acquire each common share of

- Allied for $3. 47 per share in stock, consrstmg of 0.325 Ares shares for each share of |
| Allied common stock outstandmg (the"‘Proposed Transaction”) Under the Proposed |
Transaction, Allied wrll be acquired by ARCC Odyssey and then become a wholly—

- owned subsrdrary of Ares Capital. Accordmg to a press- release issued. Jomtly by Allied

and Areas on October 26 2009, the Proposed Transaction, which is subject to Allied

Caprtal stockholder approval is expected to close by the end of the first’ quarter of 2010.

2. In approvrng the Proposed Transactlon, the Indrvrdual Defendants :
breached their fiduciary dutres of loyalty, good farth, fair dealmg, due care, and full and
farr disclosure owed to Allied’s shareholders by, mter alia, (i) agreemg to- sell Allred
wrthout first taking steps to ensure that plalntrﬁ's and the Class members (as deﬁned
below) would obtarn adequate fair, and maximum consrderatron under the
crrcumstances, and (ii) engineering the Proposed Transaction to benefit themselves '
and/or Ares without regard for plaintilfs and the Class members. As alleged herein,
Allred and Ares knowingly aided and abetted the Indrvrdual Defendants breaches. of '
. fiduciary duty Aocordmgly this action seeks to enjom the Proposed Transactron and
-compel the Indrvrdual Defendants to properly exercise thelr .ﬁducrary duties to Allied’s |
- .shareholders, or, alternatrvely, to rescind the Proposed Transactron in the event
Defendants are able to consummate rt ' A

THE PARTIES
3. | Plamtrffs are and have been contrnuously .throughout all trmes relevant :

" hereto the owner of Allied common stock



4. Allied i 1s a Maryland corporatxon that maintains. its pnncnpal executlve
.«ofﬁces at 1919 Pennsylvama Avenue N.W, Washmgton, Drstnct of Columbia 20006
Allled isa business development company that invests long-term debt and. equrty capital B
in- nuddle-market busmesses natronwrde Founded in 1958 and operating as a publlc
company since 1960 Alhed has a diverse portfoho of investments in 92 cornpames :
across a variety of industries. The Company s shares trade on the NYSE under .rhe ticker
“ALD.”. , - | '

5. Defendant William L. Walton (“Walton”) is and has been at all times
relevant hereto a Director of the Company and -Clrairman of 'the Company’s Board of
Directors (the “Board”) and -an executive officer of the Company Mr. Walton has
servedasa dlrector of the Company or one of its predecessors smce 1986 7

| 6 | Det’endant John M. Scheurer (“Scheurer”) i is and has been Chief Executlve _ | ,
-Ofﬁcer- and President of the COmpany at all times relevant hereto. ‘Scheurer has served as o
"a Director of the Company since 2009,

1. Defendant Joan M. Sweeney (“Sweeney’) is and has been a Director of

| the Company at all tunes relevant hereto since 2004 and the Cluef Operatmg Oﬁicer or
- Managmg Drrector and Semor Advisor to the Chief Executive Ofﬁcer of the Company at
all times relevant hereto A

8 Defenda'nt Robert E. Long (“Lon g") is and has been a l‘)ireetorlof the '
Company or one of its predecessors at all times relevant hereto since 1972. Long is the -
father of Robert D. Long, an officer of the Company.

9. Defendant Ann Torre Bates (“Bat_es”) is and has been a-Dlrector of the



Company at all times relevant hereto srnce 2003..
- 10. Defendant Brooks H. Browne (“Browne”) is and has been a Director of

the Companv or one of its predecessors at all times relevant hereto smce 1990

ll. Defendant John D. Flrestone (“Flrestone”) is and has been a Dlrector of
~_the Company or one of its predecessors at all times relevant hereto since 1993. -
12.  Defendant Anthony T. Garcra--(‘ Garcia™) is and has been a Dtrector of the .'
- Company or one of its predec_essors at all times relevant hereto since 1991.

13. Defendant Lawrence 1. Hebert (“Hebert”) is and has been a Director ot‘ the
Company at all times relevant hereto Since 1989. | |

14. Defendant Edward 1. Mathlas (“Matluas”) is and has been a Dlrector of
the Company at all nmes relevant hereto since 2008.

15. | Defendant Alex J. Pollock (“Pollock”) is and has been a Drrector of the _
Company at all times relevant hereto since 2003. .

16;. Defendant Marc F. Racicot (“Racicot”) is and has been-aDireCtor of ‘the. -
| Company at all times relevant hereto since 2005. | o |

17 _ Defendant Laura W..Van Roijen (“Roijen”) ls and has been" a Ddret:tor of v‘ !
‘the Company -or one of its predecessors at all times relevant hereto since 1992

18: Tl;e Defendants ldentrﬁed in Y7 5-17 are collectlvely referred to herern as

: the “Indtwdual Del‘endants » .

19. DefendantlAres Capital is a Maryland corpora&on that oper_ates as a_
specialty finance company providing integrated debt and equity financing solutions to.

US. middle-market companies. Ares Capital invests primarily in first- and second-lien |



loa_ns‘and’ mezzanine'del)t, which in some cases‘inclndes an equity cornoonent. ‘To a’
lesser extent Ares Capital Corporation also makes eqdity -inve-stments. Ares Capital is
'externally managed by Ares Caprtal Management LLC an affiliate of Ares Managementf
LLC, an SEC registered mvestment advisor and alternative asset investment management
firm with approximately $30 billion of eommrtted capital nnder management. Ares |
-Capital’s shares trade on the NASDAQ under the ticker “ARCC.” » ) |
20. Det’endant ARCC Odyssey isa Maryland corporation and a wholly-o“rned |
‘subsndrary of Ares Capital.’ |

21. By reason of theu' positions as officers and/or directors of the Compauy, :

‘the Individual Defendants are in a fiducxary relatxonshlp with ' plamtrffs and the other -

public shareholders of Allied, and owe plaintiffs and Allied’s other public shareholders
the highest. oblig_ati_ons of loyalty, good faith, fair dealing, dne care, and_ﬁlll and‘ fair - )
disclosure. _ I
22. - Each of the Individual Defendants at all relevant times had the'power ‘to i
control and direct Allied to engage in the mlsconduct alleged herem The Indrvrdual'
» Defendants ﬁduclary oblxgatxons requu'ed them to act in the best interest of plamtrffs and-
* all of Allied’s public sharcholdes. |
23, Eachhof the. Indrvrdual Defendants owes ﬁduclary duties of loyalty, good
Vfaith, fair dealing, due care, -and fult and farr disclosure 1o plamtxﬁ‘s and the other
wmembers of the Class, and are actmg in concert wrth one another in vmlatrng their

ﬁducrary dutles as alleged herem, and, specrﬁcally, in connectlon wrth the Proposed- -

_Transactron.



. CLASS ACTION ALLEGAI‘ICNS

: 24 ?laintiffs br‘in'g..this action on their_ own behalf and as a elass action,
: pursuant to Maryland Rule 2-23'1 on behalf of themselves and all' other --public
| shareholders of Allred (the “Class”) Excluded from the Class are Defendants herem and :
any person, firm, trust, corporanon, or- other entlty related to or aﬁﬁhated wrth any.
Defendant. -

25.  This action is properly maintainable-as a class action.

26. The Class is so numerous that joinder of all ‘mern_bers is impracticable; As
' of Novernbe_r 5, 2009, there were 179,400, 1 0§ common sharcs- of Allied outstanding, held o
by hundreds if not thdusands of individuals and ent.itiesscattered throughout the country

27.  Questions of law and fact are common. to the cnss, including, among
others: - A |

a.  Whether th'e Individual Defendants have breached their fiduciary.
‘duties owed to plaintiffs and the Class and -
b.  Whether Defendants w11l ureparably harm plamtrﬁ's and the other =

members of the Class if their eonduct complamed of herem contmues A

28. . Plaintiffs are comnutted to prosecuting this wctron and have retained-
' ',competent counsel%expenenced in lmgatron of this nature. Plamtrﬁ's claims are typlcal :
of the clarms of the other members of the Class, and plamnffs have the same interests as .
the other members of the Class. Aocordmgly, plamtlffs are adequate representatlves of |
the Class and w1ll fairly and adequately protect the mterests of the Class.

29. The prosecutron of separate actlons by mdmdual xnembers of the Class. "



would create the rsk of inconsistent or varying adjudications with re_spe_ct to.individual
m:exnbere of -the Class that Would. 'establis}t inco_mpatible standards of" condu'ct_ for_
defendants, or adjudications with respect to indiuidual mernbers'of the Claes thatvuvould, :
. as a practical matter, be dispositive of the inte'r'ests of the other members not pardes to the
adjudications or substantially impair or impede their ebility to protect their intereste.
30.  Defendants have acted, or refused to act, on grounds generalty.zippl.icable,
and causing injury to the Class and, 'therefore, final injUnctive relief on behalf of tlie’
Class as a whole is appropriate.
SUBSTANTIVE ALLEGATI INS _
: 31.‘ On August 10, 2009 Allied ﬁled a Form 10-Q with the United States
" ‘Securities and Exchange Cornmlcsnon (“SEC”) in which the Co'mpany_'x:eported 1ts‘4
financial results for the quarterly period ended June 30, 2009, including a net lose of -
$29.1 million, or $0.16 per share, compored with a net loss of $102.2 million, or $0.59
pér share, for the same quarteily period in 2008. | |
32. During the Company’s eamings conference call of .August 10, 2009, the
Company stated that its plan this year Wlll be to contlnue to selectlvely sell assets, ‘_
further de-lever the ‘company and reduce operatmg costs.” The Company further e
_ reported, “falt June 30, 2009 we had cash and cash eqmvalents totahng $484 nulhon as. |
» compared to $51 million at December 31, 200' " The Compauy funher stated that
[w]hlle the economic enwronment remains challengmg, we're generally satnsﬁed with
the operating performance of the majority of our portfoho compames

33. . The Company also stated dunng the August 10, 2009 eammgs conference '



call that “[wle »have focused‘ our efforts on a number of ‘key -inves-tments to maintain or.
grow value for our shareholders as these busmesses adapt and improve their performance
Our deal terms are mtensely focused on this and we have ﬁrm-wrde effort at realrzmg the |
potential for each -mvestment.” The Company added, “[h]elping portfolio compames
through rough patches 1s part of ou_r business and we have nearly 50 years Of-experienoe :
doing just that. Finally tve believe there are potential opporttnrlties to expand in Asset
‘Management in areas such as :middle market 'eredit and commerclal real estate. 'We |
eontinue to evaluate opportunities for this part of the business.”
34, vAlso during the -August 10, 2009 earni_ngsbconfercncc call, the Compan)_(
- reported “sales and repayments. generating $’.-345‘5 nrillion in prooeeds during the seoond
guarter,” and V‘;[a]ﬁer including the lmpaet of this quarter’ 5 valuation_effeets and other-. V
changes, our portfolio at 'valu.e.was $2.6 billion as of June 30, 2009 and included 120 |
inveStments.” | _ , | |
35.  On November 6, 2009, Allied filed a Form 10-Q with the SEC in which it
| reported its financial results for the quarterly period ended September 30 2009 ‘Net loss

for the period was $140.7 rmlhon or $£0. 79 per share wluch mcluded loss on

extmguxshment of debt of 31175 zmllxon, or $066 per share, These ﬁgures were

: srgmﬁcantly better than the third . quarter of 2008 dunng whrch the Company |
-expenenced a net loss of 33 18.3 million, or $1.78 per; share.: | |

».36. The Company c‘ontinued to focus its 'effor-ts on selliné assets in its
portfoho in order to’ generate caprtal to improve its hqurdrty and- de-lever its balanoe,

sheet. Dunng the three and nine months ended September 30, 2009 the company sold or
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had repayments on port’foho investments that generated cash proceeds of $63.5 mrllron '
._ and $650 8 millron, respectively As of September 30, 2009 the Company had cash and.
| money market and othet securities totalmg $152.8 million as compared to $50.7 million
on Decernber 31, 2005. | | | .

| 37. On October 26, 2009, Allied and Ares issued a joint press release
.announcing.the Proposed Transaction._ The -October 26 press. release stated that the tw'o |
'companies have enter_ed._into a deﬁnitive agreement (“Merger Agreeme'nt”) under wl_lich A :
Ares will 'acquire Allied in an all stoclr transaction currently valued at $648 million, or
: approximately $3.47 per Allied share. According to the October 26 press release, the
Proposed T ’ransaetion “.meaninglirlly expands the breadth of A‘re,s: Capital’s relationship
‘network, ' particularly within the private eonity .community " In addition, “[t]he_ '
acquisition would -also srgniﬁcantly strengthen Ares capital’s mrddle—market asset

' management platform, Ivy Hill Asset Management LP. . . . [and] will result in a

platform with appro‘xrmately $5.6 billion in committed capital under management and o

_ investments in a srgmﬁcant number of portfoho compames ”  Further, “Ares Caprtal
beheves that the size and breadth of Ivy HilP’s platform, provrdes a robust source for new |
balance sheet investment opportumtles and umque market msrght”

38. On October 30 2009 Allied filed Form 8-K with the SEC attachmg as.an
- exhibit thc. Mergcr Agrecment that ‘was announccd on October 26, 2009. The Merger,__
Agreement provides that each. share of Allied ‘common'stock will be convetted ‘into and
become . exchangeable for 0.325 ' commion shares of Ares which wrll result m :

approximately 583 mrlllon Ares shares being exchanged for approxrmately 179.4 rmlhon '
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Allied shares. _Follo\&ing consommarron of the merger,z Ares stoehholders'veill own
approxirnstely 65% of the combined .eo_mpeny and Allied -stockholders‘ wdl own
aporoxirnately 35%. B | |

39. Followmg consummatron of the Proposed Transaction, Ares’ Board of |

Drrectors will continue as directors of Ares However, Ares’ Board of Drrectors wrll be

increased by at least one member and Areswﬂl submit the name of one member of =

| _Allled's current Board of Dxrectors for eonsrdemtron to- Ares’ Nommatmg and
Governance. Commlttee to ﬁll the vacancy. |

40. Dcsplre its recent strong performance in the face of some of the ‘worst
~ economic conditions in nearly 7Q years, rhe Individuel Defendants have wil-lingly entered
into.the Proposed Transaction to the detriment of Allied’s shareholders. |

41.  The consnderatron to be paid to plaintiffs and the Class in the Proposed .
Transaction is unfair and -grossly inadequate because among other things, the intrinsic
value of Alhed is materially in excess of the amount oﬁ‘ered in the Proposed Transactlon, |
glvmg due consrderanon to the Company s anttcrpated operating results, net asset value,
cash ﬂow profitability, and established marlcets '

_ 42. The October 26, 2009 press release claimed. the $3.47 price per share

e

- offered by Ares represents a 27 3% premnum to Allled Capltal’s closmg stock pnce onrf' A

Friday, October 23, 2009.” However, it represcited a discount to Allicd’s closing. pricc
of $3.61 per share on October 26, 2009; to- the $3.56 closing price on September 16,
12009; and to the Company’s 52-week high of $7.87 per share on November 4, 2008.

Since the Proposed Transaction was announced, the Comonny’s shares have traded for-es
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. muchas $3 76 per share.

43 At an mvestor conference call held on November 5, 2009, analyst Davrd

Rothcluld of Raymond James stated, w1thout objectnon from the partlcrpants from Alhed L

or Ares, that “the $3.47 price” is “48 percent under [Allled’s] net asset value. That s the

only thing I see wrong with the whole deal is that it seems like the Board sold a little bit

B short on the price . It just seemed a little bit short of what the NAV was.” (emphasrs
- added). . . |

44, Michael Arougheti, Ares’- President, ' said at the November S, 29_09,

' .investor'conference call: | . |

Importantly, we expect that the transaction will be accretive to [Ares’] net

asset value and to our core earnings per share in the first year. Since the

~ transaction is expected to be accretive to core earnings per share, it should
“only strengthen our capability to pay dividends at our current level.

* : % : x. .

I think it’s important to re-emphasize that this transaction is consistent
with Ares’ history and track record of being an opportunistic investor. '

_ (Emphasxs added). |
45,  The Proposed Transactron will deny Class members their nght to share
-, propomonately and equrtably in the true value of the Company s ongoing and valuable -
‘ ‘busmess as well as its future growth in proﬁts and earnmgs, ata tlme when the Company -
| 1s poised.to retum to proﬁtabthty |
46, Asa result, the Indmdual Defendants have breached the fiduciary duties
| ) they owe to the Company’s public shareholders because the shareholders will not receive

* adequate or fair valu_e for their Allied shares in the ‘Proposed.Transaction.
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47. Mo!'eoile'r, fo the detriment of Allied’s shéréh_olders, :the terms - of the-
Mergt;.r Agreement 'betweeﬁ Aliied and Ares-substatitially favor Ares and are calcﬁlated
T to unreasonably dissuade potential suitors from making competmg offers | |

48. Sectmn 6.7 of the Merger Agreement contams a “No Shop provision that 4
restricts  Allied from cons:dermg alternative acquisition proposals by, inter alza
-constrmmng Allied’s abxhty to sohclt or commumcate with potentlal acquu'ers or
consider their proposals. Sectioq 6.7(a) of the M_erger. Agreement states, among other' ‘
things: | - .' | |

Prior to. the Effective Time, subject to Section 6.7(c), the Company shall
not . (i) directly or indirectly solicit, initiate, induce, knowmgly
' encourage or take any other action with the intent to solicit, initiate, induce
or encour.age (including by ‘way of furnishing or disclosing information) -
any inquiries or_the making or submission or implementation of any
proposal of offer (mcludmg any proposal or offer to its stockholders) with -
respect to any Takeover Proposal, (ii) enter into any agreement,
arrangement, discussions or understanding with respect to any Takeover
Proposal (including any letter of intent, agreement in principle,
memorandum or understanding or confidentiality agreement) or enter into
any Contract or understanding (including any letter of intent, agreement in’
principle, memorandum of understanding or canfidentiality agreement)
requirement it to abandon, terminate or fail to consummate, or that is
intended to or that would reasonably be expected to result in the .
abandonment of, termination of or failure to consummate, the Merger or
any other Transaction, (iii) initiate or participate in any way in any.
" negotiations or discussions regarding, or furnish or disclose to any Person. -
~ (other thai“{Ares’ Capltal] or its Affiliates or Representatives) any
information with respect to, or take any- other action. to facilitate or in
furtherance of any inquiries or the making of any proposal that constitutes,
or would reasonably be expected to lead to, any Takeover Proposal, or (iv)
. grant any approval pursuant to any Takeover Statute to any Person (other
- than [Ares Capital] or its Affiliates) or transaction (other than the

Transactions) or waiver or release under any standstill or any similar . .

agreement with respect to equity securities of the Company.

- Seqtidn 6.7(b) of the Merger Agreement goes on to staig that Allied must '
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- notify Ares:

" in writing of any request for information or any Takeover Proposal and the
terms and conditions of such request, Takeover Proposal or inquiry

~ (including the identity of the Person (or group of Persons) making such
request, Takeover Proposal or inquiry) and the Company shall promptly -
provide to [Ares Capital] copies of any written materials received by the
Company in connection with any of the foregoing, and the identity of the
Person (or group of Persons) making any such request, Takeover Proposal - "
‘or inquiry or with whom any discussions or negotiations are taking place.

. The Company agrees that it shall keep [Ares Capital] informed on a
reasonably cumrent basis of the status and the 'material terms and
conditions (including amendments or proposed amendments) of any such - -
request, Takeover Proposal or inquiry and keep [Ares Capital] informed
on a reasonably current basis of any information requested of or provided
by the Company and as to the status of all discussions or negotxatlons with
respect to any such request, Takeover Proposal or inquiry. 4

50. Sectxon 6. 7(c) of the Merger Agreement statee that 1f the Company.
receives a bona fide unsohcrted Takeover Proposal which constrtutes or is reasonably -
llkely to result in a querior Proposal, the Board detennines't_hat_ failure to consider suchi
'Takeov,er Proposal vvould be a breach of the duties of the directors of the Company under- ,
appliCable law, and the Company gives Ares Capital at:least tWo business days prior |

written notice of the 1dentrty of the Person makmg such Takeover Proposal, the terms and :

o condmons of such Takeover Proposal and the Company & intention ‘to . ﬁnmsh

‘ mformanon to, or part1c1pate in dlscussmns or negottatlons with, the Person makmg such’
A Takeover Proposal then, sub)ect to comphance with tlus Sectlon, Alhed may

(i) crigage in negotmtnons or dlscussrons with such Person who has made
the unsolicited bona fide Takeover Proposal and provide information i in .
response to a request therefor by a Person who has made such Takeover
Proposal if the Company (A) receives. from such Person an executed
 confidentiality agreement with terms (including standstill) no less
- favorable to the Company than those contained in the Confidentiality
Agreement’ (except for such changes specifically” necessary for the
Company to comply with 1ts obhgat:ons under this Agreement) and
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B) prevrdes [Ares Caprtal] a copy of all such information that has not .
previously been delrvered to [Ares Capltal] srmultaneously with delrvery :
to such Person, and

(i) after fulfilling its obhgatrons under Section 6. 7(d) below adopt, o
approve or recommend, or publicly propose to adopt, approve or
recommend, including entering into an agreement with respect thereto, a

Takeover Proposal (a “Iﬂcgueu&nm“)

If on or aﬁer the date of thls Agreement and at any-time prior to the
Company Stockholders Meetmg, the Board of Directors of the Company
shall have determined in-good faith . . . that recommendation of the -
Company Matters to the- Company’s stqckholder-s ‘would bea breach of the

" duties of the directors of the Company under applicable Law, the
Company may (A) withdraw or qualify (or modify or amend in a manner
adverse to [Ares Capltal]), or publicly propose to withdraw or qualify (or -
modify or amend in a manner adverse to [Ares Capital]), the approval,
adoption, recommendation or declaration of advisability by the Board of

Directors of the Company of the: Company  Matters, including the

recommendation of the. Board of Directors of the Company (the
“Company Recommengaugn”) and (B) take any action or make any
statement, filing or rel_ease in connection with the Company Stockholders
Meeting or otherwise, inconsistent with the Company Recommendation
(any action described in clause (A)and (B) referred to collectively with
any Takeover Approval as a “Company Adverse Recommendation

Change™).

' 51..  Should the Company’s Board make a Company Adverse Recommendation' :

Change as described above 1t stlll 18 far from finished w1th Ares Instead, under Sectlon
6.7(d) of the Merger Agreement

Upon any- determmauon that a Takeover Proposal constltutes a Supenor A
Proposal, the Company shall provide to {Ares Capital] a written notice (3. ~ -

- “Notice of a Superior Proposal”) (i) advising [Ares Capital] that the Board
of Directors of the Company has received a -Superior Proposal, -

- (i) speclfymg in reasoriable detail the material terms and conditions of

- such Superior Proposal, including the amount per share that the -

- stockholders of the Company will receive and including a copy of all -
written materials provided to or by the Company in connection with such
Superior Proposal and (iii) ldentlfylng the Person making such Superior
Proposal. The Company shall cooperate and negotiate in good faith with
[Ares Capital] during the five calendar day period following the Notice of
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a Superior Proposal (it being understood that any amendment to the

financial terms or any other material term of such Superior Proposal shall
“require a new notice and a new five calendar day period) to make such

adjustments. in the -termis and conditions of this Agreement as would’

enable the Company to proceed with a Company Recommendation

without a Company Adverse. Recommendation Change. If [Ares Capital] - .

does not make an offer that the Board of Directors of the Company -
" determines in its reasonable good faith judgment . . . to be as favorable to

the holders of the Company Common Stock (other than [Ares Capital] and

its Affiliates), as such Superior Proposal, and the Company has complied

in all material respects with Section 6.7(c) above, the Company may' r

terminate this Agreement pursuant to Sectron 8. l(c)(ur)

52.  Section 8.1(c)(iii) referenced above per.mits the Company to terminate the L

Merger Agreement for a superior proposal. If it does Aso, Section 8.2(a)(i) of the Merger |
Agreement contains a “Termination Fee” of $30 million that must be paid by Allied fo
Ares in order to eﬁ‘ect the termination 'l‘lus amouxit represems an onerous 4.63% of the
 total value of the Proposed Transactron and vrrtually assures the Merger Agreement w111‘__
not be bettered, to the detriment of the Company ] shareholders

53. Indrvrdual Defendant Scheurer stated during the November s, 2009 s
- investor conference call that
Clearly, if somebody wanted to come in with a much more attractive offer,
_ if you’ve looked at the agreement, wé would have to consider it, but it B
would also incur a $30 mrllron fee that would be pard to Ares
(Emphasis added)—
7 54.  The Proposed Transactlon lacks any of the fundamental hallmarks of
fairness. These acts, combined w:th other defensive measures the Company has in place, e
| eﬁ'ectlvely preclude any other bidders who mlght be rnterested in paymg more than Ares

* for the Company, and has the effect of lrmrtmg the abrllty of the Company 'S stockholders

' Ato obtain the best price for their shares. .
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FIRST CAUSE OF ACTION

(Breach of Flduclary Duty agamst the Indmdual Defendants)
5S. Plamtxﬁ's repeat and re-allege the precedmg allegatlons as 1f fully set forth
herein.
. 56. As members of. the COnrpany’s Board of Direcrers, the _Ind_i_\ridual_' ,
_Defendants have fiduciary obligations to: (a) undertake an appropriate evelﬁatiqn. of
Allied’s net worth asa merger/acquishion candidate; (b) tahe "all appropriate steps to.
enhance Allied’s valhe and attractiveness as a merger/acquisition candidate; (c) act
indcpchdently to protect the intorests- of the Coxripe,ny’s public sharehdlders; @
. adequately ensure that no conﬂzcts of i mterest exist between the Individual Defendants '
own interests and thetr ﬁducxary obllgatxons, and, if such conﬂlcts exxst, to ensure that all
conﬂxcts -are resolved in the 'best mterests of Alhed’s publ_nc shareholders; (e) actively )
evaluate the Proposed Transaction and engage ina ‘meaningful auction with third 'parﬁes |
invan attempt to obtain the best ralue'on any sale of Allied; and (t) 'disclose all mafeﬁal |
‘information in sohciting shareholder approvai of fhe Proposed Transaction.
57. The Indxvndual Defendants have breached thexr fiduciary dutxes to
| plamtlﬁ‘s and the Class. | |

58. As alleged herein, the Individual Defendants have 1mt1ated a process to

sell Allled that undervalues the Company and vests them with benefits that are not shared |

- equally by Alhed’s _public shareholders In addmon, by agreeing to the Proposed
Transaction, the Individual Def_endants have capped the price of Allied at an am_ount that

- does not adequately reflect the-Company’s true value.. The Individual Defendants also -
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failed to sufﬁeienttv infonn themSelves of Allied.’.s. _value,-'or disregarded the trne value of
the Company, in an effort to benefit themselves. Fmthermore, anv alternate acquirer will
be faced with engagmg in’ discussions wnth a management team and board that 1s>
commttted to the Proposed Transactlon and faces severe restrictions on its abnhty to -
; negotlate and come to terms with any other entity. A
59. As such, unless the Indmdual Defendants conduct is enjomed by the
Court, they w1_ll continue to breach thexr fiduciary dutles to -plaintiffs and the other o
_ members of the Class, and will further a process that inhibits the maximization of
shareholder value. | _ |
' 60. - Plamtlﬂ‘s and the members of the Class have no adequate remedy at law.

SECOND QAUSE OF ACTION

(Aldmg and Abettmg the Board’s Breaches of Fiduciary Duty agamst
Allled and Ares) '

61. Plaintiffs repeat and re-allege the precedmg allegattons asif ﬁrlly set: forthf._ '
herein. | |
62. Defendants Alhed and Ares knowmgly assisted the Indmdual Defendants
breaches of ﬁducrary duty in connection with the Pnoposed Transactron, which, wnthout
'V such axd, woutd~nbt have oecurred In connectlon wrth drscussrons regarding the
. Proposed Transactlon, Alhed provxded and Ares obtamed, sensitive non-public -
information concernmg Alhed’s operations and thus had unfatr advantages whrch enabled E
it to acquire the Company at an unfatr and madequate pnce |
63. . Asa result of thrs conduet, plaintiffs and the other members of the Class -

have been and will be damaged in that they have been and will be prevented from
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_ V obtammg a farr price for therr Aliied shares.

64. Plamtrffs and the members of the Class have no adequate remedy at law.

WHEREFORE. plamtrffs pray for Judgment and relief as follows
} _7 A, Ordering that thrs actlon may be mamtamed as a class actlon and
certifying plamtrffs as the Class representatrves V

B B. Preliminarily and permanently enjommg defendants and all persons Aactmg--.

in concert with them, from proceedmg with, consummatrng, or closmg the Proposed a
Transaction; - ‘

C. In the event defendants consummate the Proposed Transacnon, resemdmg
-itand settmg it asrde or awarding rescissory damages to plaumffs and the Class

D. Drrectmg defendants to account to plaintiffs and the Class for therr
damages sustamed because of the wrongs complamed of herem ‘

E. Awardmg plamtnﬂ’s the costs of this: actron, mcludmg reasonable_
allowance for plaintiffs’ attomeys and experts’ fees; and
F. Grantmg such other and further relief as this Court may deem just and proper

Dated: November 17,-_2009. _

GOLDMAN & MINTON, P.C.
20 Soutt}[Charles Street, Suite 1201
Baltimord, MD 21201 '
Telep_hone © (410) 783-7575
Facsimile: (410)783-1711

 Liaison Counsel for Plaintiffs .
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- OF COUNSEL:

STULL, STULL & BRODY

Aaron Brody

6 East 45™ Street

New York, New York 10017
Tel: (212) 687-7230

Fax: (212) 490-2022

WEISS & LURIE
Joseph H. Weiss
551 Fifth Avenue

New York, New York 10176 .

Tel: (212) 682-3025 .
‘ Fax: (212) 682-3010 -

. DEMAND FOR JURY TRIAL

. Pursuant to Maryland Rule 2-325(a), bplaintiffs' hereby demand a trial by jury on - .

all issues so triable.

Thoas J, Mifton

o ll_y sub

(

GOLDPMAN\& MINTON, P.C.
20 South Charles Street, Suite 1201

" Baltimore, MD 21201

Telephone: = (410) 783-7575
Facsimile: - (410) 783-1711 -

- Liaison Counsel for Plamtzﬂs' _
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IN THE CIRCUIT COURT FOR BALTIMORE CITY

LAWRENCE BEZIRDJIAN, On Behalfof |  Case No.
thself and All Others Similarly Situated, | ‘
3455 Wilkens Avenue, Suite 100 . : . :
Baltimore, MD21229 -~ . |  JURY TRIAL DEMANDED
-Plaintiff,
. v‘ A.
WILLIAM WALTON, JOHN | . -
FIRESTONE, ANTHONY GARCIA, | - . | oo
LAWRENCE HEBERT, LAURA VAN | =
ROLEN, BROOKS BROWNE, ALEX | - - = =
POLLOCK, MARC RACICOT, ANN S R : = i
BATES, EDWARD MATHIAS, ROBERT |- - - | . EZE
LONG, JOAN SWEENEY, and ALLIED R : : = ,—3 Z-
CAPITAL CORPORATION, .
o o © Laser Pm—ﬁﬂ—m
1919 Pennsylvania Ave,NW. . _ “\3 Fiie NE&—' g
Washington, DC 20006 | ~ scror Fog
) . » : . e EE m %
ARES CAPITAL CORPORATION and | S e
ARCC ODESSEY CORPORATION - : o L
o : i - 35,68
280 Park Avenue, 22" Floor, Buﬂdmg
Defendants.  ° : ' - AILCAY BTN ETAL
] o | Seosiet SORSERIN
) T : ’ © o Lashiers I—.:f-i ol
s : o R T iljis/es 2 iﬁ*‘ﬁ

CLASS ACTION COMPLAINT

Plamuﬁ' by his undersngned attomeys, alleges upon personal knowledge with respect to :
hxmself and upon information and bchef based, inter alla upon the i mvestxganon of counsel as to

all other allegatlons herem, as follows



1..  Plaintiff brings tlus shareholder class action on behalf of lnmself and all other
pubhc shareholders of Alhed Capital Corporatlon (“Allled” or the “Compan ).agamst the .
Company and its board of directors (the “Board” or “Individual Defendants”), ‘ansing out of a
transaction m »which Defendahts Arestap.ital Corporation and ARCC Odyssey Corporation *
(collectlvely Ares”) will acqmre Allied by means of an unfair process and for an unfmr pnce of '
0.325 Ares shares for every Allied share which, based on the $10. 69 per share closmg price of ‘~
Ares stock on October 23, 2009, tbe last trading day pnor to the announcement, values Allied at R
approx:mately_ $3.47 per share for a total transaction value of approximately $648 million (the‘
““Proposed Transaction™). ‘ . |

PART[ES‘

2.. 4- Plaintiff is, and has been at all relevant tlmes, the-owner of sllares of eommou 'I
stock of Allied. | | |

3.. Allied is a corporsﬁon organ'ized and existing urlder the laws of the State of |
Maryland. It maintains its principal corporate offices at 1919 Pennsylvania A\tenue, NQW;,
. Washingt'on, District of Columbia, and is a ’priv'ete equity firm specializing in investments in -
small and mlddle market compames The Company generally mvests m buyouts acqulsmons, '.
recapltahzauons note purchases, memnme, growth capltal and mxddle market eqmty, and debt |
- _mvesunents. It provrdesdebt ﬁnancmg in the form of first hen senior loanS' junior debt including ‘
second lien loans subordmatcd debt, and mezzanine debt, and umtranche loans The Company o
prefers to invest in busmess services, ﬁnanclal semces, consumer products healthcare semces |
energy services, mdustnal products retail, and consumner services sectors It seeks to invest. m_

: pnvate companies based in the United States. The Company seeks to invest between $10 mllllon g

~and $150 million in debt tr'ansactlons. It prov1des equity capltal, typlcallyr in conjunction wrth a



*.debt 1nvestment for mana,,ement buyouts of compames with enterpnse value between $50_

_million and $500 million.- The Company seeks control and non-control eqmty stakes in the

: portfoho compames , .
4. Defendant William Walton (“Walton”) has Eég:n:the Chairman of the Board of thé
Company since 2009. a | N |
s -befendant John Firestone .(“F irestone™) has bcen a director of .~the_: Company sinon :
1993, ' | | SRR
| 6.  Defendant Anthony Garcia (“Garcia”) has been a d,ir'ector‘ o‘f. thé, Company since
1991. | | | | | |
7. = Defendant Lawrence -chnn (‘.‘Hebert”)‘ has been & director nf t_he Company since
1989, - - o | N
.8., Defendant Laura Van Roijen (“Roijen”) has been a director of the Compauy since
1992 | | | | |
9. Defendant Brooks BtoWne-(“Browne’;)-has been a director of the Company since
1990. | |
10. - Defendant Alex .Poliock (“Bdllock”) has been a director of the Company ‘'since
2003, | o o o
1L -ljefcnqnggMarc Racicot (“Récicot‘ﬁ has been a dxrector of thé‘ ConxpanyA smce .
2005 | | S
12. Defendant Ann Bates (;‘Batcs”) has been a di'reqtqr of the ‘Company sincn 2003;
13.  Defendant Edward Mathias (“Mathias™) has been a directo_r of the 'Compa'n'yA since |
2008. | | R |
o 14. D_efendnnt Robert Lnngf (‘;Long")‘ has been a diregto_r_ of the Cnmpany smce 1972'; )



15. Defendant Joan Sweeney (“Sweeney”) has been Chxef Operanng Officer and a

director of the Company since 2004

16. : 'l'he Defendants identified in ﬂ4-15 are collectxvely referred to as the “Indrwdual

" Defendants.” By reason of their. positions as officers- and/or du'ectors of the Company, the -

Individual Defendants arc in a fiducxary rclatlonshxp with Plamtrﬁ" and the other pubhc '
shareholders of Alhed and owe Plaintiff and Allied’s other shareholders the lughest obhgatrons . --
.of loyalty, good fmth, fair dealing, due care, and full and fair drsclosure | _ )
’17. Defendant - Ares Caprtal Corporation is a Maryland corporauon ‘with - its o
headquarters Jocated at 280 Park Avenue, 22nd Floor, Bmldmg East, New York, NY. The ﬁrm
g speerahzes in acquisition, recapitalization, and leveraged buyout trans_actrons, of middle market -
' cdmpanies. ; | | - | Av | A .,
18.  Defendant ARCC 'C_ldyssey Corp. isa Maryland corporation Wholly' owned by ~
Ares‘Capita.l Corporation and cre&ed_ for the purposes of effectuating the Proposed'Transaction. v
| JURISDICTION AND VENUE |
19.7 The damages suffered and sought to be recovered by Plaintiff and the Class are-in
excess of the Junsdxcuonal mrmmum of tlus Court The exact amount of damages suffered by

the Plamtrﬂ‘ and the Class cannot be precrsely determmed at this pomt.

20,  This .Court has jurisdiction over Defendants because Defendant Allied is

incorporated in the State of Maryland, and thus, Maryland law will apply. Maryland courts are

best suited to interpre_t Maryland law. Therefore, the exereise_ of jurisdiction by the Maryland

courts is permissible under traditional notions of fair play and substantial justice.



21 The_abo\}e-entitled Conrt is the xnost apptopriate venue for litiéa’tion of the issues
" -raised herein because of tl_le location of witnesses‘ and documents related to the matters alleged
herein. . | | _ | o
THE INDIVIDUAL DEFENDAl‘lTS’ FIDUCIARY DUTIES
22. By reason of the Individual Defendants’ positions with the Company as officers -
andlor dlrectors they are in-a ﬁduclary telatlonshxp with Plaintiff, the Company, and the public |
shareholders of Allied and owe them the duty of highest good faith, fair dealing, loyalty and full,
candid and adequate disclosure. ) | . | |
- 23, In accordance with their dutles of loyalty and good faith, the Ind1v1dual
Defendants, as Directors and/or officers of Alhed, are obhgated t6 refrain ﬁ'om' (a) partxcxpatmg
o in any transactlon where the-directors or ofﬁcers loyalties are d1v1ded, )] partxclpatmg in any
transaction where the directors or oﬁicers recelve or are entltled to receive, a personal ﬁnancml

" benefit not equally shared by the public 'shareholders of the corporatlon; and/or (c) unjustly-

enriching themselVes at the expense or to the detriment of.the Company and its public

| sharcholders.
‘ 24. Plaintiff allege herem that the Indxv1dual Defendants, separately and together,
R connection w1th the Proposed Transactlon are knowmgly or recklessly vmlatmg thexr ﬁdumary _Z
duties, including thejr ¢ duues of loyalty, good falth and mdependence owed to the Company, or
are aiding and abetting others in violating those duties.

25.  The Individual .Defendants also owe the Comi;any’s shareholdersi a duty of
candor, which includes the dlsclosure of all matenal facts concermng the Proposed Transactton |
and, particularly, the fau'ness of the price offered for the stockholders eqmty mterest 'The-

_Ind1v1dnal Defendants are lcnowmgly or recklessly _breaclung their ﬁducxary dutles of candor by .



' failing to disclose all material information conceming the Proposed TranszicﬁOn, and/or aiding

- and abettmg other Defendants breaches

AIDING AND ABETTING AND CONCERTED ACT ION
26. In addition to the wrongful oonduct herein’ alleged as gmng rise to primary
liability, the Defenddnts further aided and abetted and/or assisted .each other in breach of their, .‘

respectxve duties as herein alleged..

27. Durmg all relevant times hereto the Defendants and ‘each of them, mmated a
c_outse of conduct which was desxgned to and did: (i) permit Ares to attempt to ehmmate_ the »
pﬂbllc- sharenolders’ equity intere‘st in Allied putsuant to a defective sales process, and (if) pennit‘
- Ares to bny the Company for an unfau‘ price. In furtherance of this plan and course of conduct,

A_ Defendents, and each ef them, took the actions as set forth hereln. .
28. Each ot the - Defendants ‘herein aided and abetted and rendered substantial
" assistance in the wrongs complained of herein. In taking such actions, as particulatized herein,
to substantially assist the conlmission of the wronédolng complained of, each Defendant acted -
' thh knowiedge of tlle ' primary wrcngdoing, substantially assisted the acconlplislnnent of (llat ‘
wrongdoing, and was aware of his or her overall contribution to, and furtherance of, the’ ,‘ '
; Wfongdomg. The Defendants’ acts ot’ aiding and abetting included, inter alia, ﬁthe actsje.ach of o ‘-
them are alleged to have comnutted in ﬁlrtnemnce of the common enterprise and common course _ |
' qf conduct complained of herein | |

CLASS ACTION ALLEGATIONS

‘2'9. Plamtxﬁ' brings this action on h1s own behalf and as a class action on beha.lf of all .. -
owners of Alhed common stock and thexr successors in mterest, except Defendants and thexr

- affiliates (the “Class”). This action is properly maintainable as a class actxon be_cause:



a. ‘AThe Class is so pumerous thatjomder of allvmernbers is impracticable. As
of October- 2;'7,‘ 2009, there were _err_ 1‘79.10 _mi_llioh sheres of the Compariy’-s shares
omding; o | _ | , . | _
| b. | There are questions of iaw and fact which are common to the Class mcludirxg :
the followirlg: (1) have the Individual Defendants br.eachcdﬁ their ﬁdueinry dutres owed.oy'them
to P;ain&ff and the others members of the Class; (2) are the Individual Defendants,in con‘nection -
wi‘th the Proposed Transaetion by Ares, pursuing a course of conduet that. is in violation of their
fiduciary duties; (3) have the Individual Defendants mlsrepresented and ommed material factsin -
violation of thelr fiduciary dutxes owed by them to Plaintiff and the other members of the Class,~
“) have Alhed and Ares a1ded and abetted the Indlvxdual Defendants breaches of ﬁduc1ary
duty; (5) and is the Ciass entitled to mjunctrve rehef or damages ‘as a result of Defendants’
wrongful conduct. |

c. Plaintiff’s claims are typical of the. cl-eims of 'the other members‘v of the
Class and Plaintiff does not have eny interes’fs adverse to the Class; |

d. Plaintiff is an adequate representative of the Class, has retained'comp:etent-
counsel experienced in litigation of thjs nature, and will fairly and adequetely_ prOtecf the
interests of the Class, | | . - B

o e The prosecution of separate actlons by md1v1dual members of the Class
would create a nsk o;mconsrstent or varymg adjudications with respect to mdrvxdual members
of the Class which would estabhslr incompatible standards. of conduct for the party opposing the |

Class;



" f. Conflicting adjudications for individual members of the Class might as a
" practical matter be dispositive of the interests of. the other'mcmb'ets not parties to. the

ad]udlcatxons or substantxally unpalr or impede their ability to protect their i mterests

g. Plamtlff anuclpates that there will be no difficulty in the managemcnt of

this litigation. >A class action is superior to other available methods‘ for the fair and eﬁ‘icnent_ _

adjudication of this controversy. _ _
| | | SIjBSTANTIVE ALLEGATIONS

30. R Ina press:re'vlease datg:d October 26, 2009, the Cdmbany announced that it had
~ entered into Aa merger agreement vuth Ares, stating: o |

New York, NY-October 26, 2009-Ares Capital Corporatlon (NASDAQ: ARCC)
and Allied Capital Corporation (NYSE: ALD) announced today that they have
entered into a definitive agreement under which Ares Capltal will acquire Allied
Capltal in an all stock transaction' currently valued at $648 million, or
approximately $3.47 per Allied Capntal share. This represents a 27.3% premium
to Allied Capital’s: closmg stock price on Friday, October 23, 2009. The Boards of
Directors of both companies have each unanimously approved the transaction.

“ Under the terms of the transaction, Allied Capital stockholders will receive 0.325
Ares Capital shares for each Allied Capital share, resulting in approximately 58.3-
million Ares Capital shares being issued in exchange for the approximately 179.4
million outstanding Allied Capital shares. Following the transaction, Ares Capital
stockholders will own approximately 65% of the combined company and Allied
Capital stockholders will own approximately 35%. The combined company will
remain externally managed by Ares Capital Management- LLC, an affiliate of
Ares Management LLC and will remain headquartered in New York. Bennett

" Rosenthal, Michael Arougheti and Richard Davis will remain in their current roles
as Ares Capxta]’s Chairman, President and Chief Financial Officer, respectively. It
is expected that one member of Allied Capital's Board wnll be nominated to serve
on Ares Capital’s Board.

. Consummation of the acquisition ‘is subject to Allied Capital stockholder -
approval, Ares Capital stockholder approval, customary regulatory approvals, =
certain Ares Capital and Allied Capital lender consents and other closing .
condltlons The transaction is expected to close by the end of the first quarter of o
2010.



31, On Octoher 30, 2009, the Company filed a Fo'rm 8K with the United States |
Securities and .E‘xchange Commission (‘SEC”) where it disclosed the operanng Agreement and
- Plan of Merger for the Proposed Transactlon (the “Merger Agreement”) The announcement and '
ﬁhngs reveal that the Proposed Transacnon is the product ofa ﬂawed sales process and is bemg' ) |

consummntcd at an unfair price.
32. " In the few months pnor to the Proposed Transaction, Allred stock had been_
rradmg well in excess of the $3 47 value that the Proposed Transactlon consrderatlon was based
| upon. In fact, as recently as August 3, 2009 Alhed’s stock traded at $4.10 per share and it
traded as high as $7.87 in November 2008. ‘Moreover the Company has a book value of
~-approximately $7.49 per share. In addition, Wall Street analysts have set 4 mean price target for V
Allied Capital stock at $3.75 per share with at least one analyst setting a $4.50 price target.

33.  In addition, the average prrce of Ares stock for the six-month period prior to the
announcement is approximately $8.77'which would iniply a share value for Allied of.oniy $i;85
per share. | .

34.. Thus the consideration Allicd sharcholders are to reccive is madequa.tc

35.  In addition, as part of the Merger Agreement, Defendants agreed to certain -
onerous and preclusive deal protectlon devrces that operate conjunctxvely to make the Proposed. '
B Transaction a fait d'a ccomplz and ensure that no competing offers will emerge for the Company |

36.  First, tl.:'Merger Agreement contauns a strict “no shop” provision prolubmng the
members of the Allied ‘Board‘ from soliciting ‘proposals relating to alternative tender offers or
business combinations which may increase shareholder value. ‘The” Merger Agreement also

mcludes ‘a strict “standstill” provision which prohlblts except under extremely lxmlted‘

circumstances, the Defendants from even engaging in discussions or negotiations relatmg to



altematrve busmess combmatrons In addrtron to the “no shop” and “standstlll” provrslons the ‘
-Merger Agreement mcludes a $30 mrlhon termmatlon fee should the Board choose to accept a
V supenor deal. The termmatron fee in combmatron with the preclusrve deal protection devrces wrll .A

all but ensure that no competmg offer will be forthcoming.

37.  Section 6. 7(c) of thc Mcrgcr Agrccment severely restricts the Board’s abrlrty to
enter into discussions and negotiations mvolvmg a competmg unsohcrted brd requiring the Board
to (i) detexrmne after consultmg with the Company s outside legal counsel and ﬁnancral advxsors.
that the competmg brd would reasonably be cxpected to result in a supenor proposal (u)
determine that the failure to take such actron would vrolate 1ts ﬁducrary duties; (iii) give Ares
| ~notice to the ‘effect that the Company entermg into drscussrons or negotiations wrth another
bidder; (iv) receives from the bidder an executed conﬁdentrahty agreement and (v) provrde tov
Ares copres of any information provrded to the other pa.ny that Ares does not already have.

38. Further Section 6. 7(d) provrdes a very limited exception under whrch_the Board~ -
may recommend an alternative acqursrtron proposal requiring the Board to (i) provide Ares wuh_
wmten notice that the Company has recerved a supenor proposal, bpccrfymg the material terms
and conditions of the superior proposal and the identify the bidder makmg such a ‘supenor
- _'proposal, (ii) provide Ares with a five (5)' calendar day period during w'hich‘ the'A-res may
| propose ‘a modification to the Merger Agreement for the purpose of causmg the alternative -
aoqursmon proposala tuoﬁno longer be a supenor proposal These provrsrons further drscourage._
bidders from makmg a competmg bid for the Company B

39.  Thus, even if the Allied Board receives an mtervemng bid that appeared to be -

supenor to Ares’s offer, it is precluded from even entermg into drscussrons and negotratrons

unless they first reasonably determme in good faith that the alternative proposal is “supenor
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Consequently, 1 tlus 'nrovision prevents the Allied Board from‘ .exereising their ﬁduclary 'duties and
precludes an’ mvesttgatlon into competmg proposals unless as a prerequlsxte, the majority of the
Allied Board ﬁrst determines that the proposal is supenor ‘

| - 40. In addmon to the unreasonably high standard that must be met for the Board to
even consider a competing bid, the fact that the Company must also give Ares an opportumty to.
match the terms of any competmg bid essentxally ensures that no potentxal bldder will waste time

' ,and resources to make a competmg bid that Ares can sxmply match. ‘

| 41, Accordingly, Plaintiff seeks mjuncuve and other eqmtable relief to prevent the’
ixreparable injury that Company shareholders w;ll continue to suﬁ‘er_ absent judicial intervention.
| COUNT I | '

' 3 BREACH OF DUTY ’
AGAINST THE INDIV EUAL DEFENDANT S

42.  Plaintiff repeats and realleges the previous allegations as if fully set forth herein.: -

'43.  As Dircectors of Alhed, the Individual Defendants stand in a fiduciary relationship to. -

Plaintiff and the other ;Sublic stockholders of mé Company and owe themb.the highest: ﬁducia‘ryi -
obhgaﬁons of loyalty and care. | | | -'
4. As dxscussed herein, the Individual Defendants have breached thelr ﬁducxary duucs
to Alhed stockholders by failing to engage inan honest and fair _sale process. 4
45 Asa restt of the Individual Defendants’ breaclxes of their fiduciary duties, Plaintiff
and the Class-will suﬁ'er irreparable i mjury in that they have not and wxll not receive their falr
-pottlon of the value ofAlhed’s assets.
46.  Unless enjoined by thlS Court, the Individual Defendants wxll continue to breach
-. their fiduciary duties owed to Plainiff and the Class, -and may consummate the Proposed. -

Transaction, to the irreparable harm of the Class. -

11



'47. - Plaintiff and the Class have no adequate remedy at law.
- COUNTII

AIDING AND ABETTING .
REACH OF DUTY AGAINST ARES -

_ _l!_________——-————-——
. 48. | Planmﬁ‘ repeat all previous allegatlons as if set forth in full herem.
| A 49 As alleged in more detml above, Ares is well aware that the Indmdual Defendants
.have breached their fiduciary duties. Defendants Ares aided and abetted the Indmdual Defendants’
breaches of ﬁduc1ary duties. '
50. Asa result, Alhed, Plamtlﬁ' and the Class are bemg harmed.
'S L. Plamtxff and the Class have no adequate remedy at law
‘ PRAYER FOR RELIEE -
WHEREFORE Plamtlﬁ‘ on behalf of himself and on behalf of the Class , prays that the' :
Court provide relief, mcludmg ' » |
Al Doclanng this action to bea ‘proper class action and ccmfymg Plamuff asa class‘-
tepresentative and Plamtlﬁ’s counsel as class counsel | |
B. enjoining, prehmmanly and permanently, the Proposed Transactlon, A
C. " inthe event that the transaction is consummated prior to the entry of this Courts_
final Judgment, rescmdmg itor awardmg Plamtlﬁ’ and the Class rescxssory damages,
| D. duectmg that Defendants account to Plamtlff and the other members of the Class
for all damages caused by them and account for all profits and a_ny speclal benefits obtamed as al
result of their breaches of their fiduciary duties; | | S - |

E. awardmg Plaintiff the costs of this action, mcludmg a reasonable allowance for |

- the fees and expenses of Plaintiff attorneys and experts, and
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F. . granting Plaintiff and the other members of the Class such further relief as the
Court deems just and proper. | |

DEMAND FOR JURY TRIAL

Pursuant to Maryland Rule 2-325(a), Plaintiff hereby demands a lnal by jury on all issues
s0 mable. '

Dated : November 13, 2009 ~ BROWERPIVEN,
‘ ' T . AProfessional Corporatxon

By: [ A —
Charles J. Piven
' Yelena Trepetin :
The World Trade Center-Baltlmore
401 East Pratt Street, Suite 2525
Baltimore, Maryland 21202 :
T: 410-332-0030
F: 410-685-1300
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