
L4O
Morgan Stanley

March 19 2ojvestrrient

Securities and Exchange Commission

100 Street N.E

Washington DC 20549

Re Avery Jackson vs Van Kampen Series Fund Inc and Van Kampen Investment

Advisory Corp

Filing under Section 33 of the Investment Company Act of 1940 as amended

Dear Sir or Madam

Enclosed for filing with the Securities and Exchange Commission are copies of the

complaint and pleadings with respect to the litigation referred to above involving Van

Kampen Series Fund Inc File No 033-51294 811-7140 and Van Kampen Investment

Advisory Corp the investment advisor to Van Kampen Series Fund Inc at the

commencement of the litigation Please note that Van Kampen Asset Management is the

current investment adviser to Van Kampen Series Fund Inc following merger with

Van Kampen investment Advisory Corp

Please direct any question with respect to this filing to Ms LouAnne Mclnnis at 212

296-6960 Any questions involving the filed materials should be direct to Mr David

Rstaino at 212-762-7291

Sincerely yours

/3
LouAnne Mclnnis

Executive Director

Enclosures

IIH IIHI IH lIH lII 11111 llUIll III

09005372



IN THE CIRCUIT COURT
THIRD JUDICIAL CIRCUIT

MADISON COUNTY ILLINOIS

AVERY JACKSON individually and on behalf of all

others similarly situated

Plaintiff

vs No 03-L-2036

VAN KAMPEN SERIES FUND INC and

VAN KAMPEN INVESTMENT ADVISORY CORP

Defendants

PLAINTIFFS MEMORANDUM IN OPPOSITION
TO DEFENDANTS SECOND MOTION TO DISMISS

On August 10 2004 this Court denied these Defendants motion to dismiss this case based

upon SLUSA and on the grounds that Plaintiffs claims are supposedly derivative claims

Nothing has happened since then which should change that result Defendants now belatedly

throw in yet another argument made by other defendants in similar market timing cases now

pending before the Court contending that Plaintiffs claims are barred by the economic loss

doctrine The Van Kampen defendants financial advisors and money managers are the

kind of professionals however who owe duties of care and loyalty to their clients which exist

independent of any contract Their products are largely advisory in character and thus intangible

and the economic loss doctrine therefore does not apply

The SLUSA portion of the Defendants motion to dismiss presents two simple questions

First has Plaintiff alleged that Defendants made any misrepresentations or omissions of material

fact If so his class action is barred by SLUSA If he has not made such allegations however

SLUSA does not bar this class action and Defendants motion should be denied The second

question Defendants have presented is whether Judge Hemdons remand order in another case



Potter conclusively decides the issue and is binding on this Court on remand The second

question is exceedingly simple to answer because the U.S Supreme Court already answered that

precise question in this very case.2 While the state court cannot review the decision to remand

in an appellate way it is perfectly free to reject the remanding courts reasoning ... is only

the forum designation that is conclusive Kircher Putnam Funds Trust U.S 126 S.Ct

2145 2157 2006

The first question is really just as simple Federal law would bar this class action if Plaintiff

had alleged misrepresentation or omission of material fact Moreover plaintiff cannot evade

that bar through so-called artful pleading simply steering clear of words like fraud

misrepresentation omission or the like If plaintiffs recovery depends on proving

misrepresentation or omission federal law bars his class action even though he artfully eschews

explicit allegations of misrepresentation or omission Plaintiffs case however has nothing to do

with misrepresentations or omissions Two years ago then-Circuit Judge Moran recognized that

identical allegations were allegations that the Defendants breached their duties of care to long-

term investors of the fund by among other things failing to implement proper portfolio

valuation and share pricing policies Dudley Putnam Intl Equity Fund Inc No 03-L-1539

slip op at Ill Cir Ct June 25 2004 order denying motion to dismiss attached as

Exhibit

Two other courts faced with very similar market timing allegations have similarly concluded

independently that such allegations are not allegations of misrepresentation omission or

Potter is now pending before this Court again on remand from federal court Potter Janus Investment Fund et

No 03-L-1254 Hylla Potter was one of the cases in the consolidated appeal in Kircher In addition the

following Kircher cases are also now pending before this Court on remand Woodbury Rowe Price

International Funds Inc eta No 03-L- 1253 Mendehison Kircher Putnam Funds Trust et aL No 03-L-

1255 Crowder Dudley Putnam Intl Equity Fund Inc No 03-L-1539 Crowder Dudley Putnam

Investment Funds Inc No 03-L-1540 Crowder and Parthasarathy Artisan Funds Inc eta No 07-L-907

Mendehlson

The Van Kampen Defendants were parties to the appeal in Kircher Putnam Funds Trust U.S 126 S.Ct

2145 2157 2006



manipulation Both of those courts went on to hold that SLUSA did not bar that case Paru

Mutual ofAm Life Ins Co 2006 WL 1292828 S.D.N.Y 2006 remanding case to state court

attached as Exhibit and Paru Mutual ofAm Lfe Ins Co No 602325/04 N.Y Sup Ct

Mar 22 2007 denying motion to dismiss after remand from federal court attached as

Exhibit

In his complaint Plaintiff has alleged that Defendants negligently managed their mutual

funds Indeed Plaintiffs complaint does not concern any representation whether true or false

contrary to Defendants characterizations of Plaintiffs allegations This case is about

Defendants negligent failure to prevent practice known as market timing in their mutual

funds Plaintiff has alleged that Defendants failure to prevent that practice was negligent or

willful and wanton As discussed below and as becomes apparent from reading of the

amended complaint itself Plaintiff has not alleged that Defendants misrepresented or failed to

disclose anything to anyone about anything at any time Accordingly Defendants motion to

dismiss pursuant to SLUSA should be denied

Defendants contend in the alternative that Plaintiffs claim are derivative in nature and

should be dismissed because they have not been brought as shareholder derivative claims The

law is clear however that when an alleged injury to shareholder is distinct from that suffered

by the corporation shareholders have direct cause of action The injury Plaintiff has sustained

is dilution of his ownership in the fund an injury which the funds itself cannot sustain

Therefore the injury for which Plaintiff seeks to recover in this case is distinct from any the fund

may have sustained and is not derivative

For these and other reasons discussed more fully below Defendants motion to dismiss

should be denied again



Mutual Funds What They Are And How They Work

Plaintiff is long-term investor in Van Kampen Series Fund Inc mutual fund mutual

fund is company that pools money from many investors and invests their money in stocks

bonds short-term money-market instruments other securities or assets or some combination of

these investments Van Kampen Series Fund Inc invested in stocks The combined holdings are

known as the mutual funds portfolio Each share represents an investors proportionate

ownership of the funds portfolio and the income the portfolio generates The investment

portfolios of mutual funds are managed by investment advisers Defendant Van Kampen

Investment Advisory Corp is the investment advisor for Van Kampen Series Fund Inc

Investors like Plaintiff purchase shares of mutual fund from the mutual fund itself or

through broker for the fund instead of from other investors on secondary market such as the

New York Stock Exchange or NASDAQ Stock Market The price of mutual fund share is

based on the mutual funds net asset value NAV mutual funds net asset value is the total

value of the assets in the investment portfolio less any fees or other costs such as the investment

advisers fees to the portfolio When the net asset value is divided by the number of outstanding

mutual fund shares the result is the price of that mutual funds shares

Mutual funds can create and sell new shares to new investors on continuous basis If new

investor wishes to purchase shares of the mutual fund that new investors investment increases

assets in the investment portfolio so that the value of the pre-existing
mutual fund owners

remains unchanged by the sale of shares to the new investor Mutual fund shares are also

redeemable meaning investors can sell their shares back to the fund at any time

The net asset value of fund and the corresponding mutual fund share price are calculated

once per day after the close of trading on the New York Stock Exchange at 400 p.m Eastern

Time Complaint at 11 Investors orders to purchase or redeem shares of fund are executed



once per day after the calculation of the NAV and fund share price and thus after 400 p.m

Eastern Time Id at 32

There are several advantages of investing in mutual funds Investors get the benefit of

professional management of their investment Professional money managers the investment

advisers research select and monitor the performance of the securities the fund purchases

Investors also are benefited by diversification Spreading an investment across wide range of

companies and industry sectors lowers investment risk Another advantage of mutual funds is

liquidity investors can readily redeem their mutual fund shares Mutual funds are intended to be

long-term investments and the defendants have accordingly and correctly encouraged investors

to invest in the funds for the long term marketing the advantages of such long-term ownership of

funds Complaint at

How International Mutual Funds Work

Van Kampen Series Fund Inc included in its portfolio securities that are traded primarily

in securities markets outside the United States such as London Paris Frankfurt Moscow

Tokyo and Sydney in other words in foreign stock markets located in times zones five to

fifteen hours ahead of Eastern Standard Time Complaint at 12 To determine the NAV and

share price of an international mutual fund it is necessary to value the foreign securities in

funds investment portfolio Defendants use the last trade price in the home market of each of the

securities in its portfolio Id at 12 Accordingly when the values of the Funds shares are

determined at 400 p.m Eastern Time the closing prices of the foreign securities in the Funds

portfolio are five to fifteen hours old For instance if the Fund owns shares of an Australian

company the Fund will use the closing price of that companys stock when the markets closed

14 hours earlier in Sydney Id at 18



Just as is true in the U.S securities market events occurring after the close of foreign

securities markets can and do affect the next days prices of securities traded in those markets

some of which are securities owned by the Fund One such after-market event strongly affecting

foreign markets is value movements in the U.S market Studies of world financial markets have

established positive correlation between value movements in the U.S market and value

movements in foreign markets Id at 13 For instance if the U.S market experiences an

upward movement in values it can be predicted that Asian and European markets will move

upward once trading begins their next day Id Similarly if the U.S market experiences

downward movement in values it can be predicted that Asian and European markets will move

downward once trading begins their next day Id

Plaintiffs Market Timin2 Claims

By the time the value of the Funds assets are calculated after the close of U.S markets at

p.m Eastern Time many of the home markets for the foreign securities in the Funds portfolio

closed hours before As result the foreign market closing prices used to calculate the Funds

net asset value are stale because they do not reflect events occurring after the close of the

foreign markets events which will affect the value of the foreign security on the next trading day

in the foreign market Complaint at 16 By negligently failing to make adjustments based upon

positive correlations between upward or downward movements in U.S and foreign markets and

by choosing to use stale prices in valuing the Funds shares Defendants have exposed long-term

shareholders to short-term market timing traders who regularly purchase and redeem the Funds

shares as part of profitable trading strategy Id at 29

Due to the positive correlations between market fluctuations in U.S markets and foreign

markets market timing traders are able to predict changes in the Funds net asset value based on

the stale closing prices of the stocks in the Funds portfolio Complaint at 29 Market timers



purchase shares in the Fund on days when the U.S market moves up after the close of the

foreign market When the market timers purchase order is executed after the calculation of the

NAV that day those trades will be executed at an undervalued price because the price was based

upon the closing prices of the foreign securities closing prices that were stale because they did

not reflect the subsequent upward movement of the U.S market

At the moment market timers purchase order is executed at the undervalued price long-

term investors like Plaintiff are injured because their ownership of the Fund is instantly and

irrevocably diluted by the sale to the market timer at the undervalued price Notably it is the

execution of the market timers trade that injures existing investors and it is not any

representation about the price nor is it failure to disclose an omission that injures

investors Investors like Plaintiff suffer that injury irrespective of whether the undervalued share

price is ever represented to anyone Indeed Plaintiff suffers that injury before the Fund or the

advisor makes any representations of price to anyone Moreover so long as the Fund and the

advisor do not prohibit market timing in fund no amount of information they may disclose to

existing investors will protect those investors from the injuries they sustain as result of market

timing

Consider hypothetically mutual fund owned by ten long-term investors who each own one

share of the fund The assets of the fund are in reality worth $10 and thus each share is worth

$1 but because the fund uses stale foreign securities prices when calculating its value the fund

is reported to be valued at only $0.50 per share An eleventh investor purchases one share at the

undervalued price of fifty cents The Funds assets increase to $10.50 but since those assets are

now owned by eleven investors each share is actually only worth ninety-five cents i.e

$10.50/i shares The original ten investors real share values thus drop by five cents per share

not as the result of the performance of the foreign companies in which the fund holds securities



and not due to market fluctuations but purely and simply due to the sale of the eleventh share of

the fund at an incorrectly calculated and undervalued price

Now suppose the value of the fund is recalculated the following day so that its value is

accurately reflected at $10.50 The eleventh investor then redeems his one share at ninety-five

cents making whopping forty-five cent profit at the expense of the ten original long-term

investors Even if the eleventh investor does not sell his share he will always own more than his

fair share of the fund because he was able to buy 1/1 of the fund at price which actually

corresponded to only 1/22 of the funds true value Conversely the long-term investors will

thereafter always own less than their fair share of the fund because their ownership of the fund

was diluted by the improperly discounted sale to the eleventh investor

Summary of SLUSA Ar2ument

Plaintiff makes no claim that the Fund is bad investment

Plaintiff makes no claim that but for some misrepresentation or omission on the part of

Defendants he would not have purchased shares of the Fund

Plaintiffs claim in this case is that the Fund could have been an even better investment but

for Defendants negligence in allowing market timing in the Fund

Plaintiff does not now and never will allege or attempt to prove in this litigation that

Defendants made misrepresentations or material omissions of any kind

Accordingly Plaintiffs claims are not barred by federal law and Defendants motion to

dismiss pursuant to SLUSA should be denied



ARGUMENT

SLUSA DOES NOT PRECLUDE PLAINTIFFS CLAIMS BECAUSE PLAINTIFF

HAS NOT ALLEGED AND WILL NOT ATTEMPT TO PROVE
MISREPRESENTATIONS OR OMISSIONS

The actionable conduct Plaintiff has alleged is not any of the misconduct that the Securities

Litigation Uniform Standards Act SLUSA is concerned with SLUSA does not preempt

claims which do not have as necessary component misrepresentation untrue statements or

omissions of material facts or which do not sound in fraud.Xpedior Creditor Trust Credit

Suisse First Boston USA Inc 341 Supp 2d 258 266 S.D.N.Y 2004 discussing cases

SLUSAs plain language supports that reading for it precludes covered class actions in which

private party alleges

an untrue statement or omission of material fact in connection with the purchase or

sale of covered security 15 U.S.C 77pbl emphasis added or

misrepresentation or omission of material fact in connection with the purchase or

sale of covered security 77bbf1A emphasis added or

that the defendant used or employed any manipulative or deceptive device or

contrivance in connection with the purchase or sale of covered security 77pb2

and 77bbO1 emphasis added

Congress explicit statutory findings also support the Xpedior courts reading the

Securities Litigation Reform Act PSLRA sought to prevent abuses in private securities fraud

lawsuits and Congress enacted SLUSA in order to prevent certain State private securities class

action lawsuits alleging fraud from being used to frustrate the objectives of the

15 U.S.C 78u-4

The Supreme Court too has recently adopted this reading of SLUSA

The Act has preclusion provision and removal provision it provides that private

state-law covered class actions alleging untruth or manipulation in connection with



the purchase or sale of covered security may not be maintained in any State or

Federal court

Kircher U.S._ 126 S.Ct 2145 2150-5 2006 emphasis added and quoting 15 U.S.C

77pb

This same interpretation of SLUSA proved to be dispositive in Merrill Lynch Pierce Fenner

Smith Inc Dabit 547 U.S 71 126 S.Ct 1503 2006 In Dabit the Supreme Court stressed

the fact that the plaintiff had alleged fraud and manipulation and that the fraud and manipulation

was in connection with his purchase of securities as the Court has broadly interpreted the

phrase The gist of Dabits complaint was that Merrill Lynch breached the fiduciary duty and

covenant of good faith and fair dealing it owed its brokers by disseminating misleading research

and thereby manipulating stock prices Id at 75 126 S.Ct at 1508 emphasis added With

respect to whether SLUSA precludes case requisite showing in other words is

deception in connection with the purchase or sale of any security ... Id at 85 126 S.Ct at

1515 emphasis added quoting United States OHagan 521 U.S 642 658 1997

Since Dabit the same district court that decided Xpedior reiterated the view dictated by

the plain language of SLUSA that complaint must actually allege misrepresentation or

omission of material fact in order for SLUSA to bar the class action Paru Mutual ofAm

Life Ins Co 2006 WL 1292828 S.D.N.Y 2006 attached as Exhibit Moreover Paru is

like the present case market timing case After examining the actual allegations of that market

timing complaint allegations very similar to those here the district court held that it did not

contain single allegation of misrepresentation or omission of material fact made by

defendant which could trigger SLUSA preemption Id at

The defendant in Paru contended that the plaintiffs claim is premised on allegations that

the Funds pricing misrepresented the true value of the Fund because the Funds NAV was

calculated using stale prices and therefore constituted misstatement each time it was issued

10



Id at The court rejected that argument Plaintiffs core allegation is that there were various

steps
could have and should have taken to prevent market timers from taking

advantage of inherent inefficiencies in the pricing of the Fund but not that there was anything

inaccurate or misleading about information defendant represented about the Fund to the public

Id at That is the exact same thing Plaintiffs have alleged here

After remand to state court the New York trial court first recognized that the federal district

courts SLUSA reasoning for its remand order was not binding and that the matter must be

reviewed de novo Paru Mutual ofAm Lfe Ins Co No 602325/04 slip op at N.Y Sup

Ct Mar 22 2007 Exhibit After independently reviewing the plaintiffs market timing

allegations the court concluded that the gravamen of plaintiffs complaint is not based on

misrepresentations at all despite the fact that it could be and that the plaintiffs action does not

require misrepresentations to be valid Ex at 10 The court rejected the defendants

contention that the allegation of stale NAV is misrepresentation NAV is not untrue

merely because it becomes outdated Id at As that court explained damage to plaintiff

comes from an inherent inefficiency in the pricing of the value of the Fund not

misrepresentation Id at

The court also rejected Mutuals insistence that the essence of the plaintiffs allegations

was that Mutual represented that it would protect the plaintiff from market timing Id at 10

is the damage market timing does to the long-term performance of the Fund and Mutuals

failure to act to protect
its investors .. formed the basis for plaintiffs

claim Id at 10 Mutual

does not have the right to recast plaintiffs allegations so as to cause the action to be precluded

under SLUSA Id at 10-1 The court therefore denied Mutuals motion to dismiss

Just as in Paru and in stark contrast to the allegations at issue in Dabit Plaintiff here

has not alleged fraud or manipulation of any kind His claims are not securities fraud claims in

11



disguise Unlike the plaintiff in Dabit Plaintiff has never once alleged that he or anyone else

was induced by any representation whether true or false much less misrepresentation

omission or manipulation by any defendant to purchase mutual fund shares Plaintiff has never

claimed that his mutual fund was bad investment or that market timing in the fund wiped out

all of the benefits of investing in the mutual fund Rather Plaintiff has consistently claimed that

but for Defendants negligent allowance of market timing in the fund he would have and

should have earned greater returns on his investment

Defendants contention that Dabit effectively resolves the SLUSA issue here ignores the fact

that the Supreme Court decided Dabit before it held in Kirc her that the proper characterization

of Plaintiffs claims in Kircher is still live unresolved issue for this Court to decide after

remand

The parties further dispute whether the investors claims satisfy the other 15 U.S.C

77pb preclusion prerequisites particularly the allegation of fraud the investors take

issue with the Seventh Circuits characterization of their claims as charging fraud or

manipulation not mismanagement Because the Court of Appeals lacked appellate

jurisdiction its reading of the investors litigation position is not binding in future

proceedings and is open to consideration on remand

Kircher 126 S.Ct at 2157 n.15 2006 emphasis added

Plaintiff has not alleged that Defendants made any misrepresentations or failed to

disclose material facts in their prospectuses

The Van Kampen Defendants contend that Jacksons claim in substance if not in form are

claims that rely on misrepresentations or omissions that SLUSA precludes 10/24/07 Memo at

10 To the contrary Plaintiff has alleged that Defendants have duty to exercise that degree of

knowledge skill and care ordinarily used by reasonably well-qualified
members of their

profession and that they

breached their duties of due care owed to Plaintiff Jackson and similarly situated

owners of the Van Kampen International by inter alia i.faiing to properly evaluate on

daily basis whether significant event affecting the value of Van Kampen

Internationals portfolio of securities had occurred .. ii.failing to implement Van

12



Kampen Internationals portfolio valuation and share pricing policies and procedures

and iii allowing portfolio valuation and share pricing policies and procedures which

benefited market timing traders of Van Kam pen Internationals shares at the expense

of long term shareholders

Complaint 49 emphasis added Plaintiff makes similar allegations of willful and wanton

conduct not misrepresentation against the Defendants Complaint 53 Plaintiff nowhere

accuses Defendants of making any false representations or failing to disclose any material facts

in their prospectuses or anywhere else

The damages Plaintiff alleges further demonstrate his claims are not for misrepresentation

Plaintiff has not alleged he was fraudulently induced to buy Fund shares or to pay more for Fund

shares than he would have paid but for some fraud Plaintiff alleges his investment was less

valuable because Defendants negligently permitted short-term trading by market timers which

prevented the fund provid maximized return to long term shareholders FAC

45 emphasis added Plaintiff does not allege he was induced fraudulently or otherwise to do

anything

Plaintiff was injured by the execution of trades at price based on stale information

well before mutual fund share prices were represented to anyone and thus well

before any mutual fund share price could have been misrepresented to anyone

Defendants cite Mehta AIG Sunanierica Life Assurance Co In re Mutual Funds mv

Litig 437 F.Supp.2d 439 Md 2006 appeal docketed No 06-1788 4th Cir July 18

2006 in support of their contention that Plaintiff has alleged misrepresentation The Mehta case

involved market timing allegations similar to those here and the court concluded that the

plaintiffs had effectively alleged misrepresentation or omission of material fact because the

plaintiffs allegations concern the value of the securities sold ... 437 F.Supp.2d at 443

The court did not cite quote or even discuss the substance of any of the plaintiffs actual

allegations Rather the court described the claims as being based upon incorrectly priced

investment options provided under the annuities id which the court simplistically equated with

13



misrepresented price of security of the sort typical in cases where an investor claims he was

fraudulently induced to purchase security at an artificially inflated price That reasoning

however is demonstrably wrong and it ignores the realities of how mutual funds work it is

metaphysically impossible for anyone ever to buy mutual fund share at misrepresented

price because investors are always required to place their buy and sell orders for mutual funds

before the mutual fund share price at which those trades will be executed is ever calculated In

other words at the time trade orders for mutual funds are placed the Fund has not represented

anything to anyone much less has it misrepresented the price of the Funds shares

All orders to buy or sell mutual fund shares must be placed before 400 p.m Eastern Time

Before 400 p.m Eastern Time no price has yet been calculated At the time mutual fund share

orders are placed before 400 p.m Eastern Time an investor including market timers can only

make educated guesses about the price which will be calculated after 400 p.m It is therefore

impossible for anyone who is buying mutual funds to know what the share price will be because

those orders must be placed before 400 p.m and those trades are executed at the new share

prices which are only calculated after 400 p.m Only then after 400 p.m and after trade

orders have already been executed is the newly calculated price ever represented to anyone

Only after existing investors have already been injured by the execution of the trade orders is the

price of the mutual fund share made public for the very first time Thus even if the negligently

calculated price were to be deemed misrepresentation that is still not what this case is about

Plaintiff makes no complaint about the falsity of the Funds representations of price because

the conduct of which he complains injured him before Defendants ever made any

representation to anyone

An even more telling flaw in the Mehta rationale is that if the defendants had simply

prevented market timing in the Fund by any available means as they should have even if they

14



continued to value fund shares with stale information and thus misrepresented in the Mehta

courts view the value of those shares then Plaintiffs investment would not have been

diluted by market timers short-term trading Available means might include levying fees on

short-swing transactions adopting to front-end-load charge reducing the number of trades

any investor can execute or deferring each trade by one day ... Kircher Putnam Funds

Trust Kircherll 403 F.3d 478 481 7th Cir 2005 vacated on other grounds 126 S.Ct 2145

Thus even if the negligently calculated mutual fund share price is deemed

misrepresentation it is impossible for anyone to trade or continue to hold in reliance on that

misrepresentation because an investors decision to trade or decision to hold must be and

always invariably is made before any price representation and thus any misrepresentation

occurs Such misrepresentation which does not occur until after all purchases and sales are

completed is not only an immaterial one by definition it could not possibly have influenced

anyones decision to purchase sell or hold security such misrepresentation is also one

which is not made in connection with the purchase or sale of covered security by definition

In Paru the defendant relied on the Mehta rationale in support of its motion to dismiss that

market timing case The Paru court rejected the defense arguments and thus implicitly rejected

Mehtas holding as well which the court noted involved the same question of whether market

timing cases are precluded by SLUSA ... Ex Paru Mutual ofAm Lfe Ins Co

No 602325/04 slip op at N.Y Sup Ct Mar 22 2007 denying motion to dismiss after

remand from federal court

The fact that defendant or even court might be able to spin allegations of fraud out of

plaintiffs actual allegations does not matter

Simply because the operative facts of complaint can give rise to claim of fraud does

not mean that the complaint must be read as alleging fraud To the contrary plaintiff

is ordinarily free to choose the legal theories upon which she relies and to discard

others Where the plaintiffs claim might be brought under either federal or state law

15



the plaintiff is normally free to ignore the federal question and rest his claim solely on

the state ground The choice of legal theories is strategic choice to be made by

plaintiff and neither the court nor the defendant is permitted to override that choice

Xpedior 341 Supp 2d at 268 footnotes citations and internal citations omitted What

governs then is what Plaintiff has alleged not what he could or might have alleged

The Seventh Circuits reliance in Kircher lion allegations plaintiff could have made

although none did makes that vacated decision completely unpersuasive authority In

Kircher II Judge Easterbrook mischaracterized the plaintiffs claims as alleging fraud based on

the following rationale

Suppose the funds stated in their prospectuses that they took actions to prevent

arbitrageurs from exploiting the fact that each funds net asset value is calculated only

once day That statement jffalse and known to be so could support enforcement

action for the deceit would have occurred in connection with investors purchases of

the funds securities Similarly ff these funds had stated bluntly in their prospectuses

or otherwise disclosed to investors that daily valuation left no-load funds exposed to

short-swing trading strategies that revelation would have squelched litigation of this

kind These observations show that plaintiffs claims depend on statements made or

omitted in connection with their own purchases of the funds securities

Kircher Putnam Funds Trust Kircher Il 403 F.3d 478 484 7th Cir 2005 vacated

126 S.Ct 2145 emphases added

Judge Easterbrooks supposition about what the funds might have stated in their prospectuses

has nothing to do with what the plaintiffs including Jackson had actually alleged Thus the

Seventh Circuits characterization of plaintiffs claims as charging fraud or manipulation

not mismanagement is neither persuasive nor controlling its reading of the investors litigation

position is not binding in future proceedings and is open to consideration on remand Kircher

126 S.Ct at 2157 n.15 emphasis added

Plaintiff has alleged that Defendants negligently or willfully and wantonly permitted market

timing in their mutual funds Plaintiff has not alleged that Defendants engaged in securities fraud

or manipulation In order to establish his claims Plaintiff will not require proof that anyone

16



ever made any representation much less misrepresentation to anyone else about anything

or that anyone engaged in market manipulation as that term is defined under federal

securities law Only allegations of fraud or manipulation justify removal under SLUSA and

Plaintiff has alleged neither See Gavin ATT Corp 464 F.3d 634 636 7th Cir 2006 The

fact that Defendants could have protected Plaintiff from market timing even they had

continued to calculate NAVs using stale information demonstrates beyond any rational dispute

that Plaintiffs claims do not involve or depend upon allegations that Defendants engaged in

misrepresentations omissions or manipulation See Xpedior 341 Supp 2d at 266 SLUSA

does not preempt claims which do not have as necessary component misrepresentation

untrue statements or omissions of material facts or which do not sound in fraud

II THE DISTRICT COURTS REMAND ORDER IS NOT THE LAW OF THE
CASE ON THE SLUSA ISSUE AND IS BASED ON THE SEVENTH CIRCUITS
MISCHARACTERIZATION OF PLAINTIFFS CLAIMS
CHARACTERIZATION WHICH THE U.S SUPREME COURT POINTEDLY
NOTED WOULD NOT BIND THIS COURT ON REMAND

Defendants insist that the district courts remand order is the law of the case and should be

adhered to by this Court absent extraordinary circumstances 10/24/07 Memo at 11 12 As

already noted however in Kircher the Supreme Court disagreed and if anything is law of the

case in these proceedings surely it is the pronouncement of that Court on this precise issue At

that time the Van Kampen Defendants were concerned that the district courts 2004 remand

order would bind them in state court on the SLUSA issue The Supreme Court held

While the state court cannot review the decision to remand in an appellate way it is

perfectly free to reject the remanding courts reasoning as we explained over

century ago and quotation omitted Nor is there any reason to see things

differently just because the remands basis coincides entirely with the merits of the

federal question it is only the forum designation that is conclusive Here we have no

reason to doubt that the state court will duly apply Dabitis holding that holder claims

are embraced by subsection SLUSA but any claim of error on that point can be

considered on review by this Court

17



Kircher 126 S.Ct at 2157 Now that the shoe is on the other foot Defendants seek to bind

Plaintiff with the district courts 2007 remand order

What Defendants really seek to have this Court hold is that Judge Hemdons 2007 remand

order in different case Potter Janus Investment Fund is law of the case in this case

However doctrine that limits the relitigation of an issue in subsequent suit as opposed

to subsequent Stage of the same suit is collateral estoppel not law of the case Rekhi

Wildwoodlndus Inc 61 F.3d 1313 1317 7th Cir 1995 Judge Herndons Potter decision is

certainly not law of the case because by the time this case and Potter returned to federal court

in late 2006 after the defendants removed the cases again this case was once again an entirely

separate suit and not subsequent stage of Potter

Furthermore Judge Herndon lacked jurisdiction over Potter which is the reason he remanded

it to state court The defendants removal of that case was untimely thus depriving Judge

Herndon of removal jurisdiction over the case It is fundamental that courts pronouncements

in matters over which that court lacks jurisdiction are non-binding obiter dictum which is

exactly what Judge Herndons comments in Potter were non-binding dictum See e.g United

States ex rel Bledsoe Community Health Sys Inc F.3d 2007 WL 2492439 at 6th

Cir Sept 2007 courts conclusion that it lacked subject matter jurisdiction rendered

statements about compliance with pleading requirements more properly characterized as dicta

than an alternative holding See Moreland Federal Bureau of Prisons 431 F.3d 180 185

5th Cir.2005 holding that the conclusion in prior courts opinion was dicta because the

petition in prior opinion was dismissed for lack of subject-matter jurisdiction and was not

an alternative holding because it could not support the actual judgment in that case which was

dismissal for lack of subject-matter jurisdiction
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Judge I-Ierndons dictum in Potter is unpersuasive as well Even though the SLUSA inquiry

is supposed to focus on plaintiffs allegations Judge Herndon just like the Mehta court did

not cite quote or even discuss any of Potters actual allegations Rather Judge Hemdon relied

exclusively upon Judge Easterbrooks mischaracterization of the Kircher plaintiffs claims

including Jacksons as claims of fraud

As the Seventh Circuit Court of Appeals recognized in Kircher Ii the gravamen of the

claims in this case is that Defendants made omissions of material fact in connection

with the sale or purchase of covered securities e.g the fact that mutual fund shares are

valued only once day and that this once-a-day valuation creates opportunities for

market-timing arbitrage

Potter Janus Investment Fund 483 F.Supp.2d 692 699 S.D Ill 2007 quoting at length

Kircher irs suppose-the-funds-stated-in-their-prospectuses discussion That however is the

very mischaracterization of the plaintiffs claims the Supreme Court held no longer mattered

the Seventh Circuits characterization of claims as charging fraud or

manipulation not mismanagement .. is not binding in future proceedings and is open

to consideration on remand

Kircher 126 S.Ct at 2157 n.15 2006

Indeed Judge Herndons remark in Potter that the plaintiffs alleged omissions such as the

fact that mutual fund shares are valued only once day and that this once-a-day valuation creates

opportunities for market-timing arbitrage is categorically wrong and suggests complete lack of

familiarity with the actual allegations in the complaint in that case which are very similar to

those here Potter like Jackson nowhere alleged that any defendant failed to disclose that

mutual fund shares are valued only once day To the contrary the Potter allegations like

Plaintiffs here implicitly assume that even the most unsophisticated investor is aware that

mutual fund share prices are established only once per day at the end of each trading day In any

event Potter as well as Jackson never remotely implied that any defendant ever

misrepresented this widely known fact
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Similarly Potter did not allege that any defendant failed to disclose that this once-a-day

valuation creates opportunities for market-timing arbitrage Plaintiff has certainly not made any

such allegation in this case Plaintiff has alleged that Defendants were negligent in permitting

market timing and that claim has nothing to do with any misrepresentation or omission

Just in case the Supreme Courts opinion in Kircher is not sufficient authority on the non

binding effect of Judge Herndons remand order other law on this point is equally clear

of the case is rule of practice based on sound policy that where an issue is once litigated and

decided that should be the end of the matter and the unreversed decision of question of law or

fact made during the course of litigation settles that question for all subsequent stages of the

suit Irizarry Industrial Comm 337 Ill.App.3d 598 606 786 N.E.2d 218 224 2d Dist

2003 The doctrine however merely expresses the practice of courts generally to refuse to

reopen what has been decided it is not limit on their power People Patterson 154 Ill.2d

414 469 610 N.E.2d 16 411993 quoting Christianson Colt Indus Operating Corp

486 U.S 800 817 108 S.Ct 2166 2170 1988 court has the power to revisit prior

decisions of its own or of coordinate court in any circumstance although as rule courts

should be loathe to do so in the absence of extraordinary circumstances such as where the initial

decision was clearly erroneous and would work manifest injustice Christianson 486 U.S at

817 108 S.Ct at 2170

Following Judge Herndons dictum in Potter here would be clearly erroneous and work

manifest injustice His conclusion that SLUSA should bar Potters claims is based upon the

Seventh Circuits mischaracterization of those claims which the Supreme Court said would not

be binding on remand Moreover his failure to cite quote or even discuss Potters allegations

and his reference to allegations Potter never made cannot be squared with the plain language

of SLUSA which makes plaintiffs allegations the sole focus of the inquiry
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Judge Herndons statements in Potter about the preclusive effect of SLUSA come nowhere

close to constituting law of the case here and as discussed above his statements in dictum

should not be followed here His statements are not binding on this Court Moreover his

statements are demonstrably inaccurate and thus unpersuasive The U.S Supreme Court has

made clear that this Court not Judge Easterbrook and not Judge Herndon has the final

word on whether SLUSA precludes Plaintiffs claims Or to be more precise the final word on

whether Plaintiff has alleged misrepresentations or omissions of material fact He has not

Defendants motion should be denied

III PLAINTIFFS CLAIM THAT MARKET TIMING DILUTED HIS INVESTMENT
IS CLAIM THAT HE WAS INJURED AT TIME WHEN THE FUNDS
ASSETS INCREASED CLAIM WHICH THE FUND CANNOT AND DID NOT
SUSTAIN AND CLAIM WHICH IS THEREFORE DIRECT AND NOT
SHAREHOLDER DERIVATIVE CLAIM

This Court has already rejected Defendants arguments that Plaintiffs claims are derivative

in nature So did the district court in its 2004 remand order In his 2007 remand order in Potter

Judge Herndon gratuitously revisited the issue gratuitous because none of the parties had

raised the issue and it was not necessary to his disposition of the case and sua sponte reversed

his 2004 ruling which he had issued after full briefing by the parties Judge Herndon said nothing

about the issue in this case in his 2007 remand order This Court and the district court ruled

correctly in 2004 and this Courts 2004 ruling is law of the case Defendants have offered no

compelling reason for revisiting that ruling

Whether shareholders claim is direct or derivative is question of state law for the

identity of the real party in interest depends on the law creating the claim Bagdon

Bridgestone/Firestone Inc 916 F.2d 379 382 7th Cir 1990

Which states law We turn to the choice-of-law principles of the forum state

Illinois in this case Klaxon Co Stentor Electric Manufacturing Co 313 U.S

487 61 Ct 1020 85 L.Ed 1477 1941 Illinois like other states uses as its

choice of law principle in corporate governance the internal affairs doctrine
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Id The internal affairs doctrine is conflict of laws principle that prescribes that matters

relating to corporations internal governance should be controlled exclusively by the state of

incorporation Newell Co Peterson 325 Ill.App.3d 661 687 758 N.E.2d 903 923 2d Dist

2001 Kennedy VenrockAssoc 348 F.3d 584 589 7th Cir 2003 The question whether

suit is derivative by nature or may be brought by shareholder in his own right is governed by

the law of the state of incorporation. The Van Kampen Defendants are incorporated in

Maryland Thus Maryland law governs and it does not require dismissal of Plaintiffs claims

Under Maryland law Plaintiffs claims are direct claims not derivative claims

To sue directly under Maryland law shareholder must allege an injury distinct from an

injury to the corporation. Strougo Bassini 282 F.3d 162 171 2d Cir 2002 In Strougo

the Second Circuit rejected mutual funds argument that shareholder class action alleging

dilution of the shareholders investments was derivative in nature rather than direct The

plaintiff shareholder filed suit against the management of his closed-end mutual fund and others

in connection with coercive rights offering to existing shareholders alleging both state and

federal claims Id at 165-66 Although the district courts jurisdiction was not at issue there

the district court dismissed the plaintiffs claims on the ground that redress for the injuries

alleged could only be sought through derivative and not direct claims Id at 165 The Second

Circuit reversed

2The rationale for distinction between direct and derivative suits is straightforward As Maryland courts have

explained

It is general rule that an action at law to recover damages for an injury to corporation can be

brought only in the name of the corporation itself acting through its directors and not by an

individual stockholder though the injury may incidentally result in diminishing or destroying the

value of the stock The reason for this rule is that the cause of action for injury to the property of

corporation or for impairment or destruction of its business is in the corporation and such injury

although it may diminish the value of the capital stock is not primarily or necessarily damage to

the stockholder and hence the stockholders derivative right can be asserted only through the

corporation

Strougo Bassini 282 F.3d 162 169 2d Cir 2002 quoting Wailer Wailer 49 A.2d 449 452 Md 1946
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Maryland law when the shareholders of corporation suffer an injury

that is distinct from that of the corporation the shareholders may bring direct suit

for redress of that injury there is shareholder standing When the corporation is

injured and the injury to its shareholders derives from that injury however only

the corporation may bring suit there is no shareholder standing The shareholder

may at most sue derivatively seeking in effect to require the corporation to

pursue lawsuit to compensate for the injury to the corporation and thereby

ultimately redress the injury to the shareholders

Id at 171

The decision in Strougo is particularly
instructive because like the present case it involved

shareholders claims against mutual fund for dilution of the shareholders equity in the fund

The Second Circuit concluded that the injuries the plaintiff alleged constituted distinct injuries

for which the shareholder could bring direct claim under Maryland law As the court explained

The alleged injuries resulting from the coercive nature of the rights offering

do not derive from reduction in the value of the Funds assets or any other injury

to the Funds business Indeed with reference to the shareholders that purchased

new shares in order to avoid dilution the acts that allegedly harmed the

shareholders increased the Funds assets And as for the non-participating

shareholders the reduced value of their equity did not derive from reduction in

the value of the Funds assets but rather from reallocation of equity value to

those shareholders who did participate

Thus in the case of both the participating
and non-participating shareholders

it would appear that the alleged injuries were to the shareholders alone and not to

the Fund These harms therefore constitute distinct injuries supporting direct

shareholder claims under Maryland law The corporation cannot bring the

action seeking compensation for these injuries because they were suffered by its

shareholders not itself

Id at 175 emphasis added The Strougo rationale leads inexorably to the same conclusion in

the present case

Just as in Strougo where alleged injuries resulting from the coercive nature of the

rights offering do not derive from reduction in the value of the Funds assets or any other injury

to the Funds business the alleged injuries to Plaintiff in this case resulted from the sale of the

Funds undervalued shares based on stale foreign securities prices and not from reduction in

the value of the Funds assets or any other injury to the Funds business Also as in Strougo
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where the reduced value of the non-participating shareholders equity did not derive from

reduction in the value of the Funds assets but rather from reallocation of equity value to those

shareholders who did participate Plaintiffs reduced equity value in the Fund i.e the reduced

value of his shares did not result from reduction in the Funds assets but rather from

reallocation of equity value to the market time traders who bought the Funds undervalued

shares Thus just as in Strougo where the alleged injuries were to the shareholders alone and

not to the Fund the stale trade injuries which Plaintiff has alleged are injuries to Plaintiff and

class members alone and not to the Fund

Precisely because the Fund itself is not injured by the sale of undervalued shares Plaintiffs

claims are not derivative claims of the Fund but are instead individual direct claims which only

Plaintiff can assert through direct action Defendants motion to dismiss on this ground should

also be denied

THE ECONOMIC LOSS DOCRINE DOES NOT REQUIRE DISMISSAL OF

PLAINTIFFS CLAIMS AND PLAINTIFF HAS PLED SUFFICIENT FACTS TO

SUPPORT HIS WILLFUL AND WANTON CLAIM

Illinois economic loss doctrine does not preclude this lawsuit Claimsof professional

negligence in the rendition of professional services are not precluded by that doctrine See

Congregation of the Passion Holy Cross Province Touche Ross Co 159 Ill.2d 137

636 N.E.2d 503 1994 Tort claims against various types of professionals including

stockbrokers realtors mortgage companies come within an exception to the doctrine See

Zimmerman Northfield Real Estate Inc 156 Ill App 3d 154 164 510 N.E.2d 409 415 1st

Dist 1987 realtors Choi Chase Manhattan Mortgage Co 63 Supp 2d 874 N.D Ill

1999 mortgage companies

In Gallagher Corp Mass Mut Life Ins Co 940 Supp 176 178 N.D 111 1996 an

insurance company provided split-funded defined benefit pension plan the Plan for the
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benefit of Gallaghers employees in their retirement The court held that Mass Mutual as

business consultant was the kind ofprofessional who owe duties of care and loyalty to

their clients which exist independent of any contract Moreover their products are often advisory

in character and thus intangible the way an attorneys brief is valuable for the ideas that it

provides and that the economic loss doctrine therefore did not apply Id at 180 For the same

reasons the economic loss doctrine does not bar this lawsuit

Conclusion

This Courts 2004 denial of Defendants motion to dismiss is indisputably law of the case

and Defendants have offered no compelling reason for revisiting it For all of the foregoing

reasons the Van Kampens Defendants second motion to dismiss should be denied
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tir fluid NAY using ctcasntg prices fruit this gimebriac flendantc Tiny upon closing prices for

sccittie nded on this cxchtige Otatbaw heem static for

26 i1v exchange located In Psic rance obscnts normal tiding basis of 900 tilL tO 53

pa local thir hahn tniing of acurtliet waded on this es.vliau$e ends anti closing petcea tome

eccttica atc posted 530 p.m local time 30 s.m Ruin dux %%rcwn flctttdunt calculate their

fluid NAV.SkuS closing pncea from OS achange Defendants iclv twou closing prices for eowtm
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tridcii rn ibis exthange that mvsbeen sitS for 43 bouts

27 he athonge located in toady Eaghind oliseryce nomsl market hours ufl.O0 am

4.30 pa Io tune Active trading of securities nded ou this exchaage ends and closing prices for

theist seetnltYs are poac$t 430 p.m Lusid thw tlO sin kistaui thus- When Detbadsias calculate

their fund NAV unng elostng prices hem tS exchange Dfsndits rely upon closing prices for

Rccurtes trade1 so this cichange that have bccii static for 43 lwn

2$ uiAnthctit postsn of the irdorlying foreign acvucitta th the D$aidsiuts rs

portfolio art listed on f.oreln .xohaagec and nado daing each mezttfs respective esstoa The ICAVi

set by flcfcndants do not bite into account on idlybicä any piceselcvant snfnrmaiicxt that ha

become raitblc us this two to iburtccn aM cnclSlf hour interval alter din final 1ti.xS for the

Izrterlltg tOCIII attwidtS have heen posted bid iS Cdliii tat the NAVs Price relnat

infounation such asihec IUO trading cfworA equity trinket Sexes ADRA and tbrctpn CWTCOC7

tiures inipsew the valuation of these cMcrtying fotegn soewities is sIrJOcwt for valuation

because tt final tuasket have bnuur stale Md do not reflect the cinrait matte value of din

ties

29 By faItt that daily tdJusteients based upon poddvc curdaticins betnen upnnl

downward tLOWthCUIS iii United States rent flnaii insrkds seA by thoosin cow ataleiidees invaluing

thcfr Iliad shares cM setting their daily IAVS Defradania have exposed oag tern trchntdcss to

rnixtnt LuUIhJ$
tots who tnjul.iy pwckse art rtii Defendants drtci Sis pact of pruli4eblc

ttadmg staisgy The market tiir.g trading strategy neon from the ability of market timmg leaden to

predict changus in 1k l4iW Mirkst Snus traders arc ibis to pndict changes mthc 1V because ci

the positive corraisliuns between value movemnats in tMited States nrlcets and foreipt markets The

stale pdce snategy of tuerket diners who leaOe Dthadafl 55 clnes isto buy shares on days when tin

nited States rxnket navec up aid tu sell redeem diams wnen the United States market isn yj

.7
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In order to derive nwthnum benet from price televecit itfnfiai dcvc Loped wbwplstt to the now

stak dothng pnccs at tbt Folio itizan.â tt wait tmtii the hind deadline tbr buying Or

selling redeeniin ihires mucmdatti bind en any pnticuir business day Because Dcfnidants

taiot buy sell the fur4i senuidcs in die funds wideriyina poTtfohia due to the time diffarne

betwtsm Naw York aid the Kane markets cite tbrcign scutftics a1 die iimrit sets the daily NAV tnt

nines the shorts it isamu arid rndetau the Ehisin that Defanilarati Sue to ted redeem horn market

tiniest do lwt reflect cutictittimkct prices
of the for4n snraititi hnbl by the fund

30 Due to the use of stale prices by Dcfrstdmth In nbiini the flied shorts market tteis

whr buy Defendantst ftttd aires on days wIiea the United States market gnes up are bnying

Æ%utwted shexes at the cxpawe of otlw fund ihaiebGldefl because the flint -mdcdying tbnip

ecuritIea assets ore intdernhaed otto tiuc tithe share pwvhese

3tt Due to It ue uf stile peica lay Defendants its valuing their hind sLats mexuzI thncn

who sell redeem lefoedants fund sLates on ibtys
wnen he Veiled Stews market mows down im

scngrcdixtng shares eta tniWt at die expanse of gIbe find cbsitwiklcn because th underlying

fonit soctiritica sz4 are ovavaised of the tine of the share nit rcdeiuptioal

32 Sharer in Defautisasts fetal can be traded either by pwtbsee or redemption only oiett

ayes 400 p.m Eastern Time

33 The exes jnoflls that arc olsed by market tiaing Iwlent taking atkattps of sit

stale pricing of Deftudsots band thres come at the a.pcnst of billow iherebulikas who arc non-tradtg

tong tern buy and hold kiveewn The iransfer of wealth from the rsn-irading IC lana buy aid hold

alasseholdrn to the stints trading fleftaidants fund shaee rnziira through dilutiot

14 Mailcet iimm traders pg cash to DeSdanta ftaal wheat they piroheac diacoamS

shires Market tintg aders rentive oath from Dcdºnsknts fund when they sell Seem their shares at

prendurn Long tean ssebokla rtiflhr dLutien of thou cqnity tints and vutüt rights
in heath
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jitlaisos When mwket nmtg tnrs cc able bury abuts at discow long terra ecmict hnls

stifer dilation beccuse Ib saab gcaved by ir isA for each of Us alterts putehMOd is less 1km dx per

bve value of the u.wdcrlyin forrir ttctirttitg due to the stale prinug tncthad utibvrd by UcfwadiltS

IZwwtse when naket tmwg ua4ets art able to sell rednin shares at pntthwn lun team

sbarcSohlcn sulfa tth.tbt bccflto the cash paid out by the tbud for ean1 of she sharca sodeaned is

more than the par share value elthe taiderlycng securihee apind@e to the stale pricing mcthod tlfaed

by Defendauls Ii both tlslwes log term shaitholdcn cqwty inkadaM aodvotksg ngln are iliMed

Sty faihag to aske daily s4stnrnb based upon positive carelatioas beween upward

mowaments in UnitS Stain and foreign mgvlccts ntl equity in4es rparks fratbt ADL sAd foreign

ctnocy ftturc wtd by chuuaiag to iicr rtae ynic in ninth the usdurlyl ntiu sccurilicc St cc

used setiMg their daily NAY Defendania itv susabt tirnine
tr.dsws thc opportwütyto ec risk free

retuna UaWce other market tuitag based ttadlng market omen wbe Wait Defixatsu sines do not

have look mto the Ititwe to that their awtlmaea and rtptcns ci shares Railer1 they law the

luxury of bema able to look backwards beams Dvfeudaths share piicin fails to adjint for itoogilizec

positive ootrelsticns sad aset sal pæe.a in niulug iii undarlyiugponfolio setauitic

36 EffeciM market tirnmg eaptoras an arbiulge profit that eon dulbc-llar4uthL out of

lbu pockets of long-ta lavcors Belts the wealth trwasfrr ihroth dLluhloa ebb IsdeL tinrrs aS

tiara tong termthnsws tether trays

37 Plaintiff truing this complaint nt class actico agSst Deadns Van Kecipen Series

yund Jn and Van Kanpn jnvcnxncnt Advisory Cotp- arid put
niaM fAfS/2-8Ol et seq. oft Uhinois

Code ot Civil Procodwe indMdsU7 eM on citf of cbsn of alt parsons in the Uzuited Stats who

have held shafts otvari ltarapcn latnatiottal for more tail lolltteen day. The dais period commences

five ysan pnar
to the ftbng this cocptaint dirouçh

the date of fiFett Faccludcd from the cite are

flefendanta unypanet aubsIdisy filiute Os contrnlled person of Defvndants at wci atba officers
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dircflnc asrnLs sesflfllS or employees of Defrndatu and the inrsdiate fatty munbcrs of city
audi

perstn Abe aclud is wy judge udin tiny pc5j8 eve IluaCeW

Plaintiff It member of the dass and will fairly
and ctuapiately aseert sad protect the

jterestt at the class- Thn interest of Sc IPlamliff it cohwidtnt will and antagotSl1 to those of

other zr.ezubsa cC the elan Plaintiff has rotSed attorneyS Iit art CpeTlCflCCD IC clasc atiloct

Iilipua

Members of the clue are 32 wntnU5 tltotjoindcr of all meaers is impacticable

40 Cmvinnn cpKStOnS of law or tic predDlatliUte over niy questiuts afcthig only

individual meabcrr uf Ut Class Cointon quotens inolude but an tot limited to tie fliThiwiag

whether defendant failed to pcepcey evaluate on dSly bas pdcerelnanl

tfasnatlon ntlablc alter the clu of the easbanga in which Viii Kançtn

lathmatiotels povStio of secaritics trade but ltciocc the scttfttg of iS didly

NAy1 whit was italy to cliaacc the nuu 111 the accoSts end the setting of

ihdr
1111117 NAY

ii whether ktaianb filed to properly implement Vt Kmipoi btanathaafl

potfolio nlusion ant diets pricing policies
sad pnxtns making duly

adjncntv based upon United States maAd results sad recognized positive

condotiuss hetwam upward movements Uslted States intL foreign inkS in

the vtluation of the Sds wnfolio ccuritcs prior to the eatmianon of the fund

NAY and acttms of the share pritOl

ilL whether ddlmdants failed to worthy icuplenci Van JCsaipen ksnationl

portfolio valuation anti alnie pricing policita and proceduss naking daily

udjwstuaents to flis closing prices gf the itlittlyitig pcrttvbo socuriuia brirn

the fIm1YSXAVOS1C1IISIIUI1 tad i-we price scltiec

iv whether defatidrits falieti to protect
Van Xanpen hnematintfl lofl term

Ltfleh011Th fronmaatet tintg taMsuing Paid thates sea tagvehicle to

cain iro6tr at the eqiesire of long tarn shorehaldem bocause of the itusse of

tiCiendauds to maim daty edjusumuitle based iqaiti
kiowa Untied States msrket

results and racognisxd puaitive vairclations bevweeit upward movacals in

tired Swat and Sretgm tat prior to the daily CalCulation of the find NAY

and the setting of aSia prices as well their use nisiate pnccs hUts vsluotiott

of thc fUnfl ioiffulio securities prior to the dsty calculation of the fin NAY

and the setting of share PflGSSI

whether defendants breaiied Ut duties thcy aiwed to plaintiff aid the elan

iO
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i1tetu pWntil nd the class have been darnagid sx4 if

vii encgofsacbdtitagts

41 Th proacctta of aiqCttC aeSat by individual macthai ut CM wouki cicate

iniiistitt tsr vaiyntg akuthoations tth respect to inditidual iueavhcrs of thc

sins asid

ii adjwheaSa wjth cespect to indhklnal inernisas of the class which wouLd

vertical rflcr be dupotnuve
of the bneves ot uSer ncibcm uot jwIicf to

thc a4idicaflon
or tubstandalty Impair or inpcdc their ihehi7 to otctt Sit

Mn
42 The class ncnai method as appropsitir ir the fur and efficieni prinecuticut of Ibis

43 individual Iitlgotiou
of all udaisis with might be broatht by llcins nseabcrs would

psoMw w.ultiphlcily of outs so that the judiemi systantoiM be cIrngScdllwYttls GlUE trcaanztt

by coansi ovides .SiagtabiejudiOill ttauaent calculated to brq npid cjucutciOii to all litiganon

of alt cithna adSi um Us cuaduct otte dthndsntt

Cun4

tIaut1 AVtty Jadaun M4IVI4S1V and on behalf 0411 ntbeis similarly sitialct by and

throug his usenisnedcowtseLrdfDTCOUntlOfhtt
CcnlaitX apiuitDnfeudant5

Van ICampat

Furand Van Ksrpca Atviwor slates as follows

44 piStlif repeat acâ incusparatc by iefereune paragraphs through 43 if filMy
set fart

43 D4eacWfl Van Katcn Finds opcaW Von tampen irnenatiunal as nm end

mutual MiJ with the @ated gS ufpuuvLliss LYGg ICITh eaptial OiThtO btVesWfl who 110k alsirt uf

thit fim The find atleesaly SISQS fit itt pwspectus thai tt scelca to seMen its inv mimI goal UU

policy ettitu.ting in SIOGLIS end debt obligstioaa of eonipmSs oulsL of the tlnkied States

Ii



flea 16 03 04 23 South First Street t616J 234-2470 p.13

46 Dcfrndtnt Vutlnwtti Myisor çrrves as the invetent mraaerfos Van Kanpcs

lataniotat Defrudsut Van K.mpen Advisot penideL aiw$ng other thinp portfolio uiamgnzatut

servicci rind scicole die securiths for Vim K.snpcn bttnr.ationaI .o buy kohl or set Van Kiimpefl

jzncntatioual pays Deaidact Vim Xampets Mvisnr set tees bsvd mi the pnccnlasc Masts undo

tnmageutcut for snamisging Vctazxqnn liticratticuils assets Oefcbdeitt Van tcaapcv M-Ms

ectipensarioti arid maiwLeiuent of the Van Kwitpcalzitrniational Vt vqiired to be nvtwed and

sppcovM by rkfer4ant Vuz ICsnçwi Ftwic hntd of tortes

47 At all limes relevaiti hereto Pleicüff Awety bckmn lies held aSares Van Xsrnprn

lnernado.Mi

4L At ai sues rvsnt herein Dgfmndittt hadu duty wa viüuing Os funds seowidea

ad dctvrnttg daily NAy ciliae acetate cutrcntmtket tmlues for such secunthe vs osdcrfo avoid

Jiidion th the value oflongtcnni.burclsWcr4 equity istenrrstc andvoangæfhts

49 Drfradants benched thÆduftec of due cuo owed to PlethdtYAvcTy Jaitun and

slnaliniy situsiad iharelieMera of the Vasi Kszpou Intenaticiwl by hncr nUt

feilig to properly evalimle est daily basis Set iDfOSWSLImI nilabbe

after fit close oNto aclnige on which Via i.npenMtnflfli portfolio

of seotrities trade but ltofae the tthg of this NAY wbith was likely Lu clap

the uojui of the secuzities audi thesetliiigof their NAV

IL failing toptupeiki adjust the value of Vim bnpeu hintsonafl purttotiu

securities uS the arIsing ntthtrNAVs vten wise retev.t iatnSn

evailaule the cleat of the exchange on whielt the odfdlios securities aade

but bthts the seftins of the NAy iMitated cbaageht dir value oldie

sects rind

ill allowmg posit otio vaLuator and thre pncSig policies ass 1nacttusn which

henelhtted inarkettts inSt of Vita Ksrnpcu blenwhoaaªs abtes at this

capsaist at long term sbarcholdrtt

$0 tea direct ndpftzimaIereauliOftlWDUdautc brrach of their digits Plaintiff Avery

.acboa iS die olais have witred damages nitheinsuat to benoven at trialbitt loss than S75QOO per

plaintif or Sic neither itcinding nil asnpennkwy dazwtgss astomeys fees and taxis
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WIIERBFORE PlStfY u4tbc Class zsy that the Court ttec judgmtntirt their faor and

againit van ntqi tatcuationat yycampeJnnstnt Acbtory Curp- at follows

Ordaritg that this ectinu he nialatained as class acciws 1rsuant to 735 1LC8 101

and the bllawhhg cjanbe certitiet

lntcm$tiOflhIl for period of site than fourteen days duzinr die pth.od

SCInIIIg firnn fttt years prior to rd through datc of the fithic
of

this cuiqtint

awarding Phintiff awl she Class oonpeifllOrv thnagtt tejvdwnent1ntCtcSt
Costs of

siüts and attanwys
Ic for an wnmt itprczcthng the dwnagcs causal by Dcttdsut breach of ibÆr

dutiecnot Lu tweed S75000 per plaintiffor class wsntbcr

çnMfl

Nathttiff Avery Jackson indivichmily pal on behalf of ill oUgn simtly sjtuatcd by mad

thNuih Ks undtrsgned counsl and for Count TI of his Cuscptt against Doeodaiits Vun Lacn

Funds and Van Ksrnpat Advisor stales tthllows

51 nstmiffctpea erA üiwspcatc iy reference passnipFs Cngh 40 asLtfully sot forth

licreLi

si kfcndents kpcw west negligent in not knowmt that the closing fltS for Cr

held by an Kawsnt International and used by DetSanta to cslculatr NW far said

Find did rot eprcseid c-untnt ntlaet value boesuse inter aba those priori dtd not reflect changes in Uz

munda scewies wbiqh occurred alter the oxthtsnt on which those ortul setiiritea ysde dosed and

before deftujanta calculated NA sad share puce

53 With utter ind.ffbie or coanSus disregard for Plaintiff Mazy I.dcsoa inVesunCut

and the invcsuncnts of sitalbisty situated flmd duuaholders Dettidants breached Sir dithcs to Plaintiff

Awry Jackson and similarly situated btthoIder$ by micralix
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ii1ing lu properly esluale no daily heMs pske rvcvrzit IMoinicn snthblc

alter the clint of flit txohange on which Van tspen lns6udbiaV$ pqntoho

of accuritics pade WI below the pnthi11 of th0 NAY1 which lihelyto change

die valu of the ccuttes cd the ctthi of did NAy

ii üktg to propevy jist 1w nlue if Van Kanpea tntematioitfls porthho of

IICVUZJIJOS and the settiNg
nitheif NM When pIIC.YC1CVI.JL ItbUU.1OU available

after the ctoao of the exdiaiagc on which the podf1iu securities tnd but

below the aeucag othc NAY iadiiated it the value oltbe securities

lkiltg so implcioent Van Kenqi Insationals portfolio nbdiun and sharo

prictng policne and pwcedurri asd

1V ZUOWIIiR portfolio whntioo sad share pricing policies asul procedures which

beneficed nstec thjigg taders of Van Xarpen intemationaPs shares at the

axilense of iocg term shaeebcsldcis

54. As tilt dpioxiwate resSt of the Defendants nachofthies Plaisiff Avery

Jatbost and the o1ars lava wtTered damages in dir nnourt tnbe proven attsial but 1s than $75000 in

plaindff er class mcmhrc Inoludins na compcatoxy danwpae pusüllv dwiagn anocueys fees ad

cost

WHEREFORE PIdntiff and 11w lass wsy thei the CCtI fete jflTflcOt in their favor and

against Van Kamn Series Fw4 IEOL and Van Kaiopcn bvesunentAdviecry Corpis tbllowst

datg tint this mcdqg be attained as olan action panruant uo 735 ILCS 5/2 KOl

and the lMlowin clan he certified

aa in the United Stai who held res in me vir Kznspcn

bnatirnl tbr pexiori
of more then fotuteer days An4%g the period

broning from five yeaa prior to and through tc tiC the fihisig of

this ronlaLit

AwaSing Pishniff rid the Class cotnpcnntay daissiges prrjudgment interest coats of

suits punitive damages and aatoaieys Ms for an amount nprc9eflh1flg the damages onizied by
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IN THE CIRCUIT COURT

THIRD JUDICIAL CIRCUIT OF ILLINOIS

MADISON COUNTY

AVERY JACKSON individually and on
behalf of all others similarly situated

Plaintiff

No 03L2036

Judge Nicholas Byron
VAN KAMPEN SERIES FUND INC and

VAN KAMPEN INVESTMENT
ADVISORY CORP

Defendants

DEFENDANTS MEMORANDUM OF LAW
IN SUPPORT OF THEIR 735 ILCS 5/2-619 MOTION TO DISMISS

Van Kampen Investment Advisory Corp and Van Kampen Series Fund Inc Van

Kampen respectfully submit this memorandum of law in support of their motion to dismiss

INTRODUCTION

Plaintiff Avery Jackson filed this action in 2003 Van Kampen flied motion to dismiss

in May 2004 arguing among other things that Jacksons claims were precluded by the Securities

Litigation Uniform Standards Act SLUSA and that Jackson lacked standing to bring what

could only be pursued as derivative claim This court denied that motion However binding

recent precedent now compels dismissal on both grounds

Back in 2004 Jackson argued and this Court apparently agreed that SLUSA does not

apply to claims brought by holders of securities as opposed to buyers or sellers In 2006

however the United States Supreme Court flatly rejected this contention and held that SLUSA

precludes claims brought by holders Moreover several months ago when this case was still

pending in federal court Judge Herndon ruled that Jacksons complaint meets all SLUSA



elements Accordingly that decision is now law of the case and compels dismissal of Jacksons

complaint

Recent authority not available back in 2004 also now uniformly demonstrates that

Jacksons claim is classic derivative claim that he lacks standing to bring As numerous courts

have now held Jacksons claim that Van Kampen permitted market-timers to dilute his mutual

fund value by purchasing undervalued securities is direct injury to the mutual fund itself and

only an indirect injury to the funds shareholders Accordingly because Jackson has not

followed applicable derivative procedures prior to filing his complaint Van Kampen is entitled

to have this action dismissed

Finally Jacksons complaint also is fatally flawed under the Moorman doctrine which

prohibits claims for economic loss that sound in negligence Accordingly Jacksons claims

which are based on negligence and
gross negligence must be dismissed for this reason as well

PROCEDURAL BACKGROUND

Jackson initiated this action on December 182003 and Van Kampen removed it to

federal court on the ground that among other things Jacksons claims were precluded by

SLUSA 15 U.S.C 77p l8bbf Under SLUSA claim filed in state court can be

removed to federal court and then dismissed or it can remain in state court and be dismissed by

the state court Jackson moved to remand arguing that his claim was not covered by SLUSA

because it was brought solely on behalf of holders of mutual fund shares rather than

purchasers or sellers P1s 2004 Mot to Remand Attached as Ex The federal district

court agreed and remanded the case back to this court

Van Kampen then ified motion to dismiss in this court based on the fact that Jacksons

claims even though brought on behalf of holders are precluded by SLUSA and because they

Case No 03-L-2036



were derivative in nature This court denied that motion Shortly thereafter Van Kampen along

with other mutual fund defendants in companion cases appealed the remand decision resulting

in the case pending before this court being stayed This consolidated appeal came to be referred

to as Kirchet On appeal the Seventh Circuit reversed the remand decision and held that

SLUSA did in fact apply to claims brought by holders Kircher Putnam Funds Trust 403

F.3d 478 484 7th Cir 2005 Kircher II

Then in March 2006 the United States Supreme Court adopting the Seventh Circuits

analysis held that claims brought by holders are pre-empted by SLUSA See Merrill Lynch

Pierce Fenner Smith Inc Dabit 126 Ct 1503 1507 2006 Three months later

however the Supreme Court held that the Seventh Circuit did not actually have appellate

jurisdiction to review the district courts 2004 remand order and reversed that decision Kircher

Putnam Funds Trust 126 Ct 2145 2006 Kircher II However the Court expressly

reiterated that its decision in Dabit was still applicable to the merits of Jacksons complaint and

noted that it had no reason to doubt that the state court will duly apply Dabits
holding that

holder claims are embraced by Kircher IlL at 2157 Moreover the Court noted its

willingness to review any claim of enxr should Dabif not be followed on remand Id

Once remanded Van Kampen again removed this case to federal court based on this

recent Supreme Court and Seventh Circuit precedent establishing that Jacksons claims are

covered by SLUSA Jackson responded by filing two motions to remand one based on

procedural defects in removal and another based on lack ofsubject matter jurisdiction Le that

Jacksons claims did not fall within SLUSA removal and preclusion requirements See P1s Feb

12 2007 Mem in Supp of His Mat to Remand for Lack of Subject matter Jurisdiction and in

Case No 03-L-2036



Oppn to Defs Mot to Dismiss Attached as Ex P1s Jan 03 2007 Mem in Supp of His

Mot to Remand for Defects in Removal Procedure Attached as Ex

Judge Herndon first considered and denied Jacksons motion to remand based on lack of

subject matter jurisdiction See Jackson Van Kampen Series Fun4 Inc Slip Op 06-CV-994

S.D ilL July 17 2007 Herndon Attached as Ex citing Potter Janus Investment

Fund 483 Supp 2d 692 699 708 S.D III 2007 Herndon Attached as Ex Based

on the recent Supreme Court authority in the companion Potter case whose reasoning and

analysis was incorporated into the Jackson remand order Judge Herndon declared the he had no

difficulty concluding that the claims in this case are within the scope of SLUSA and that they

are precluded thereby Potter 483 Supp 2d at 708 Accordingly Judge Herndon denied

Jacksons motion to remand based on lack of subject matter jurisdiction Id

Ultimately however the Court remanded the Potter case and this case back to state

court not because it lacked sulect matter jurisdiction under SLUSA but instead because it

found there were procedural defects in the removal petitions In so doing Judge Herndon

specifically emphasized that his SLUSA ruling was the law of the case upon remand back to

state court Potter 483 Supp 2d at 708-09 Jackson 06-CV-994 Slip Op at citing Potter

FACTS

Jacksons complaint alleges that he owns shares in the Van Kampen International

Magnum Fund the Fund an open-end investment company or mutual fund one of series

of funds of Defendant Van Kampen Series Fund Inc the Fund Corporation See Compi

24 The Fund Corporation is Maryland corporation with its principal place of business in

Oakbrook Terrace illinois Id Defendant Van Kampen Inveslinent Advisory Corp the

Adviser is Delaware corporation with its principal place of business in Oakbrook Terrace
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Id Jackson alleges that the Adviser performs substantially all day-to-day operations for the

Fund under contract between the Adviser and the Fund Corporation including selecting

portfolio securities for the Fund valuing those securities and calculating the Funds net asset

value NAy Id According to Jackson investors buy shares of the Fund at NAy plus

any applicable sales charges and may redeem such shares at NAy less redemption charges Id

Jackson does not claim to be shareholder of or to have any ownership stake in the

Adviser Nor does he claim to have any other relationship contractual or otherwise with the

Adviser

Jackson alleges that significant portion of the Funds portfolio consists of foreign

securities principally traded in securities markets outside the United States hi 17 12

According to Jackson Van Kampen calculates NAV once every business day at the close of

trading on the New York Stock Exchange at 400 p.m Eastern Time Id 11 In doing so

Defendants allegedly use the last trade price in the home marke4s of each of the securities in

its portfolio which include London Paris Frankfurt Moscow Singapore Kuala Luxnpur

Hong Kong Taipei Tokyo and Sydney Id 12 Jackson alleges that because these foreign

markets close before 400 p.m Eastern Time the closing prices of securities traded on these

foreign markets are stale and do not reflect price relevant information available subsequent to

the foreign securitys last trade that will affect the value of such security Id 12 16 18-27

Jackson alleges that there is
strong correlation between U.S markets and foreign

markets such that oftentimes when the U.S market rises foreign markets follow and when the

U.S market declines so do foreign markets Id 13-15 Jackson alleges that market timers

take advantage of this supposed correlation and essentially are able to buy discounted shares in
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the Fund on days when U.S markets move up after foreign exchanges already have closed

because when those foreign exchanges re-open those markets will mimic how the U.S market

performed during the period in which they were closed and also go up Id 130 Conversely

Jackson alleges that so-called market timers receive an unwarranted premium when they redeem

their Fund shares on days when U.S markets move down after the close of foreign exchanges

because the most recent local market closing prices for foreign securities overstate their tnie

value Id 31

In other words the Fund is getting less money than it should from market timers when it

selisrestothmoninuecifieddaysanpamoretothemitouldthbu

shares back on other unspecified days Id 34 Jackson claims this conduct directly reduces the

assets of the Fund thereby diluting the value of Fund shares Id

ARGUMENT

Controlling Supreme Court precedent and federal district court authority compel

dismissal of Jacksons complaint First the U.S Supreme Court has specifically rejected

Jacksons SLUSA holder argument the only argument he raised in this Court to avoid SLUSA

preclusion Second Judge Hemdon has held that all of the SLUSA elements are satisfied in this

case and thus Jacksons claims are precluded by SLUSA Jackcon Van Kampen Series Funa

Inc 06-CV-994 S.D 111 July 17 2007 Herndon citing Potter 483 Supp 2d at 708-09

As explained herein this decision is now the law of the case

Jacksons complaint also should be dismissed because his claim is derivative claim and

he lacks standing to bring such claim In fact virtually all of the precedent Jackson relied on in

his 2004 opposition to Van Kampens original motion to dismiss based on the derivative nature

of his claims has since that time effectively been reversed
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Finally Jacksons complaint is barred by the Moorman doctrine which precludes

recovery in tort for solely economic loss See Moorman Mfg Co 91 111 2d at 85 SLUSA

preclusion Jacksons lack of standing and the economic loss doctrine now compel dismissal

Accordingly Van Kampen now brings this second motion to dismiss regarding those issues

See Inland Real Ertate Corp Lyons Say Loan 153111 App 3d 848 848 506 N.E 2d 652

653 111 App Ct 2d Dist 1987 permitting the filing of multiple section 2-619 motions to

dismiss and explaining that such practice is not prohibited by illinois Supreme Court Rules

Banks United Insurance Company of America 28 111 App 3d 60 328 N.E 2d 167 170 ilL

App CL 1st Dist 1975 noting that judge is not only empowered but bound to correct

wrong ruling and err in failing to do so see also Kircher III at 2157

JACKSONS CLAIMS ARE PRECLUDED BY SLUSA

Jacksons complaint should be dismissed with prejudice because it is precluded by

SLUSA SLUSAs preclusive scope is defined by five criteria any covered class action

asserting claims under the statutory or common law of any State involving covered

security and alleging misrepresentation or omission of material fact or that the

defendant used or employed any manipulative or deceptive device or contrivance in

connection with the puivhase or sale of that security 15 U.S.C 78bbfXl.2

Van Kampen primanly focuses herein on the issues that have received considerable judicial attention since this

Courts 2004 decision Van Kampen still maintains that ill of the reasons set forth in its 2004 motion to dismiss

require dismissal

15 U.S.C lShbfXl provides

No covered class action based upon the statutory or common law of any State or subdivision thereof may be
maintained in any State or Federal court by any private party alleging-

misrepresentation or omission of material fact in connection with the purchase or sale of covered

security or

that the defendant used or employed any manipulative or deceptive device or contrivance in connection

with the purchase or sale of covered security

See also 15 U.S.C 78bbtl
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Jackson Has Never Disputed That His Complaint Satlifics the First Three
SLUSA Elements

At no time during the state and federal litigation over almost the past four years has

Jackson disputed that his complaint satisfies the first three elements of SLUSA Indeed the

complaint easily meets each First covered class action is defined in the statute as including

inter alia any lawsuit for damages brought on representative basis on behalf of themselves

and other unnamed parties similarly situated See 15 U.S.C 78bbf5XBXi The complaint

here expressly acknowledges that this is lawsuit for damages brought as class action See

e.g CompL 37

Secona the complaint asserts claims under state statutory or common law Jacksons

claims are state law claims based on Defendants alleged negligence and alleged breach of

fiduciary duties under Illinois state law See Camp 48-50 52-54

Third it is not disputed that this action involves covered security under SLUSA See

15 U.S.C 78bbf5E Kfrcher 403 F.3d at 481 investments in mutual funds are

covered securities see 77pf3 The shares of the Van Kampen International

Magnum Fund are oflred by an investment company registered under the Investment Company

Actof 1940 See 15U.S.C 78bbf5XE 1211-1240

Finaiy there can no longer be dispute about any other SLUSA element in light of the

now-binding Supreme Court precedent and the law of the case with regard to the other elements

See e.g Potter 483 Supp 2d at 699-708 Jacksons complaint must be dismissed on this

authoiity but to remove any doubt elements four and five are more fully discussed below
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Jacksons Allegations Satisfy the In Connection With the Purchase or Sale

Element

In Van Kampens 2004 Motion to Dismiss in this Court Van Kampen pointed out that

Jacksons claims satisfied every element of SLUSA and should be dismissed Van Kampen

2004 Br at 12 Jackson responded only by disputing the in connection with the purchase or

sale prong Jackson argued at the time that his claims were made by holders of securities

rather than purchaser or sellers and he asserted holder claims did not meet the in

connection with the purchase or sale prong of SLUSA P1s June 25 2004 Mem in Opp.to

Defs Mot to Dismiss Attached as Ex In deciding Van Kampens 2004 motion to dismiss

this element was the only one Jackson disputed and consequently the only one this Court hal

before it with respect to SLUSA Although this Court initially rejected Van Kampens motion

there has since been an unequivocal change in the law on this point that effectively ovemles this

Courts earlier decision

In 2006 the Supreme Court clarified that plaintiffs need not allege misconduct in

connection with their own purchases or sales of covered securities in order to fall within the in

connection with criterion of SLUSA and its preclusive effect Rather complaints filed by

holder plaintiffs meet the in connection with criterion of SLUSA so long as they allege

misconduct in connection with someones purchase or sales of covered securities See Merrill

Lynch Pierce Fenner Smith Inc Dabit 126 S.Ct 1503 1514-15 2006 In Dabit the

Supreme Court explained that purposes of SLUSA pre-emption that distinction

holders and purchasers/sellers is irrelevant the identity of the plaintiffs does not determine

whether the complaint alleges fraud in connection with the purchase or sale of securities Id

at 1515 In so doing the Supreme Court expressly approved the Seventh Circuits interpretation
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of SLUSA in this case consolidated as the Kircher appeals which had ordered that Jacksons

complaintbedismissedpursutto SLUSA Id at 1507

Of course the Supreme Courts decision is binding on both state and federal courts

Bowman American River Transp Co 217 Ill.2d 75 91 838 N.E.2d 949 958 111 2005

decision of the United States Supreme Court is binding on this court. And the Supreme Court

has been particularly clear that Dabit must be applied to this case by noting that even though it

later had to remand Jacksons appeal it had no reason to doubt that the state court will duly

apply Dabits holding that holder claims are embraced by Kircher III at 2157 The

Supreme Court specifically cautioned that it could review any claim of error if necessary hi

Since Dabit and Kircher III Jackson has not and cannot dispute that his allegations in the

instant action satisfy the in connection with prong See e.g Compi 13 1729-3649 53 see

also P1s Feb 12 2007 Mem in Supp of His Mot to Remand for Lack of Subject Matter

Jurisdiction at 1-2 now presenting the sole issue of whether Jacksons satisfied the fraud

prong Attached as Ex

Jacksons Complaint Relics Upon Allegations of Misrepresentations or

Omissions of Material Fact

After the Supreme Court rejected Jacksons sole argument regarding SLUSA in 2006

Jackson changed course in federal court and began asserting that his claims did not meet SLUSA

criteria because they did not involve misrepresentation or omission of material fact P1s

Feb 12 2007 Opp Br at 1-2 That argument however has been rejected repeatedly Indeed

the district court in this case has effectively ruled that Jacksons claims in substance if not in

form are claims that rely on misrepresentations or omissions that SLUSA precludes Jackron

Van Kampen Series Funa Inc 06-CV-994 at S.D fll July 17 2007 Hemdon citing its
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recent decision in Potter 483 Supp 2d at 695-703 Even though it was issued by federal

district court this decision is the law of the case See infra at 12

The district court first addressed Jacksons market-timing allegations in the nearly

identical Potter case filed by the same attorneys against another mutual fund Potter 483

Supp 2d at 695-704 The district court found that the gravamen of the claims is that

Defendants made omissions of material fact in connection with the sale or purchase of covered

securities e.g the fact that mutual fund shares are valued only once day and that this once-a-

day valuation creates opportunities for market-timing arbitrage at 699 The court explained

that plaintiffs claims of market-timing coincide with securities fraud Although market timing

itself may be lawful it nevertheless is prohibited by Rule lOb-5 if it is engaged in by favored

market insiders at the expense of long-term mutual fund investors from whom it is concealed and

who have right to rely upon its prevention by fund advisers and managers good faith

performance of their fiduciary obligations The court concluded that timing then

becomes scheme or artifice to defraud or at least practice or course of business which

operates as fraud or deceit upon those who have been misled or lulled into purchasing mutual

fund shares in ignorance of its occurrence Id quoting In re Mutual Funds mv Litigation 384

Supp 2d 845 856-857 Md 2005 Stated directly the plaintiffs in Potter and the instant

action have simply attempted to disguise what amount to claims of securities fraud as claims for

negligence and breach of fiduciary duty under state law Id This pleading tactic however is

not enough to evade preclusion of those claims under SLUSA Id at 702

Allar finding that SLUSA applied the district court denied the Potter plaintiffs motion

to remand for lack of subject matterjurisdiction few months later the same judge also denied

Jacksons similar motion to remand for lack of subject matter jurisdiction by citing his analysis

11
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set out in the recent related Potter decision Jackson Van Kampen 06-cv-00944 at S.D

UI July 17 2007 Accordingly the district courts decision in this case incorporating the

holding and
reasoning of Potter and rejecting Jacksons SLUSA arguments must be the

considered the law of the case See Christianson Colt Industries Operating Corp 486 U.S

800 816 1988 court decides upon rule of law that decision should continue to

govern the same issues in subsequent stages in the same case Boroweic Gateway 2000

Inc 209 ill.2d 376 808 N.E.2d 957 983 111 2004 of lower federal courts

be conclusive on the courts of illinois where the decision become the law of the case

People Bean 137 ill.2d 65 560 N.E.2d 258 292-93 1990 see also 18B Charles Wright

Arthur Miller Edward Copper Federal Practice Procedure 4478.4 3d ed 1998

noting that state courts usually treat federal decisions prior to remand as law of the case

In addition to being the law of the case the conclusion of the district court should be

followed on its own merit because the other courts who have considered Jacksons allegations

have also uniformly rejected Jacksons argument For example the Seventh Circuit has

effectively rejected it three time See Kircher LI 403 F.3d at 484 if these funds had stated

bluntly in their prospectuses or otherwise disclosed to investors that daily valuation left no-load

funds exposed to short-swing trading strategies that revelation would have squelched litigation

of this kind Bradftsch Templeton Funds Inc 2006 U.S App LEXIS 12394 at 27th Cir

2006 rehg denied with additional explanation 2006 WL 1751307 June 15 2006 motion to

vacate denied June 19 2006 Although the plaintiffs maintain that Dabit does not control

The Seventh Chicuit has repeatedly made clear that the substaiive conclusions it macbed in reviewing Jacksons

ccnIaintin wbich it dctennined that Jacksons allegations met evet7 SLUSA criterion and must be dismissed
remain good law See Bradfisch Templeton Fwids 1nc 2006 WL 1751307 June 15 2006 denying petition for

rehearing In the Matter of Mutual Fund Markes-Thrnng Litig 2006 U.S App LEXIS 25660 27th Cir Oct 16
2006 reviewing number of other market-dining cases including Jacksons after the Supreme Coxts decision in

Xlrcher

12
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because in their view the defendant funds have been negligently managed they have not sought

relief through derivative litigation and therefore cannot take advantage of the
exception for that

kind of suit in the Securities Litigation Uniform Standards Act of 1998.1 In re Mutual Fund

Market-Timing Litigation 2007 WL 2012390 7th dr July 13 2007 Kircher The

district judges assigned to these suits had held that federal jurisdiction was lacking That belief

was incorrect see

Similarly the federal court overseeing the multidistrict mutual fund litigation has also

concluded that purported negligence claims identical to Jacksonsalso asserted in actions

where the investors are represented by the same lawyers who advanced identical arguments

are precluded by SLUSA See In re Mut Funds mv Litig 437 Supp 2d 439 443 Md

2006 appeal pending The court explained that element of misrepresentation or

omission of material fact is satisfied when plaintiff alleges misrepresentation concerning the

value of the securities sold or the consideration received in return which is exactly what the

plaintiffs have done here Id internal citations omitted Jackson in the instant action has

made the same allegations See e.g Compi fl 29-31 34 36 Consequently regardless of how

Jackson might seek to characterize his claims the allegations make clear that SLUSA applies

and requires dismissal

IL JACKSON LACKS STANDING TO BRING DERIVATiVE CLAIM

In addition as threshold matter Jacksons complaint must also be dismissed because

the alleged injury was inflicted directly on the Fund in the form of diminishing its assets and

only indirectly on the Funds shareholders by reducing the value of their Fund shares Under

these circumstances Jackson was obligated to bring his claim as derivative action and only

13
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after having made demand on the Funds board Wailer Wailer 49 A.2d 449 452 Md

1946 Having done neither of these things Jackson fails to state valid claim for relief

Injuries to the Fund Must be Brought Derivatively

An action to recover damages from injuries to corporation may not be brought by an

individual stockholder but must be brought by the corporation directly even though the

stockholder may have been injured by the reduction in value of his stock Id The same is the

for injuries to mutual funds and their shareholders See In re Goldman Sachs Mw Fundj No.04

Civ 2567 2006 WL 126772 at 57 S.D.N.Y Jan 17 2006 Everett Bozic No 05 Civ

00296 2006 WL 2291083 2-5 S.D.N.Y Aug 2006

The parties agree that the relevant inquiry to determine whether shareholder may bring

direct suit is whether the shareholders injury is distinct from that suffered by the

corporation In re Merrill Lynch Co Research Reports Sec Litig 272 Supp 2d 243259

S.D.N.Y 2003 applying Maryland law see also Van Kampen 2004 Reply Br at Attached

as Ex P1s 2004 Opp Br at 19 Accordingly if Jacksons claim alleges an injuiy that is not

distinct from that to the Fund his claim must be dismissed See e.g Webowsky Collomb 766

A.2d 123 136 Md 2001 noting that derivative actions require plaintiffs to make pre-suit

demand of the directors and that such demand was refused

Jacksons CIahns are Improper Derivative Claims

Jacksons claims are classic derivative claims and in contrast to the 2004 legal

landscape recent decisions addressing nearly identical complaints have all agreed that such

claims are derivative in nature In fact the five principal cases Jackson cited in his Opposition to

The parties awee that Maryland law governs Jacksons standing to sue directly or deiivativcly because the Fund is

Maryland corporation See Van Kampen Mot to Dismiss at 15 May 17 2004 Van Kanipen 2004 Br
Opposition Br at 19 June 25.2004 P1s 2004 Opp Br.

14
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Van Kampens 2004 Motion to Dismiss have now all been reversed or are no longer good law

including all four cases that Jackson described as involving nearly identical complaints and

indistinguishable facts P1s 2004 Opp Br at 17 21-22 citing Bradfisch Templeton Funds

Inc No 03-cv-0760 S.D 111 Jan 23 2004 Woodbury Templeton Global Smaller Cos Fund

No 03-761 S.D 111 Jan 29 2004 Parthasarthy Rowe Price Intl Funds Inc No 03-cv-

00673 S.D 111 Jan 30 3004 Potter Janus Investment Fund No 03-cv-00692 S.D Ill Feb

92004

Specifically in his 2004 opposition brief Jackson cited Potter Janus Investment Fun4

2004 WL 1173201 S.D ill February 12 2004 which as noted above involved nearly

identical allegations brought by the same plaintiffs attorneys Although the 2004 Potter

decision held that the plaintiffs based their claims strictly upon the direct and individual bann of

stock equity dilution claim not actionable by the corporation itself Potter 2004 WL

1173201 at the same district court recently reversed that decision and held that those claims

were derivative Potter 483 Supp 2d at 695-702

The court explained in April of this year that market timing allegations were derivative

claims
injury alleged by Plaintiffs specifically dilution of share value due to market-

liming arbitrage obviously is derivative in nature As the Circuit in the Kircher

appeals recognized these claims being derivative are within the scope of SLUSA unless

brought derivatively on behalf of the funds after demand by shareholders on corporate

officers Id at 700 also citing 15 U.S.C 77pf2B which creates specific exception to

SLUSA preclusion when derivative claims are brought in compliance with the derivative

procedures

15
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The district court in Potter in 2007 also openly acknowledged its 2004 decision and

conclusion of direct injury but then explained that it did not have the guidance of the

Seventh Circuit merits decision in the Kircher appeals nor the Supreme Courts decision in Dabit

in 2004 Ii at 701 n.4 The court went onto conclude

Also closer examination of the authorities relied upon by the Court in the 2004

order especially Strougo Bassini 282 F.3d 162 2d Cir 2002 discloses that

they are inapposite to the claims asserted in the instant matter In Sirougo for

example the injury alleged was essentially in the nature of oppression of minority

shareholders by majority shareholders which is direct claim not derivative

one See id at 73-76 see also Lefkovitz Wagner 395 F.3d 773 777 7th Cir

2005 Hayes Crown Cent Petroleum Corp 249 Supp 2d 725 736 E.D
Va 2002 vacated in part on other grounds 78 Fed Appx 857 4th Cir 2003
Green Nuveen Advisory Corp 186 F.R.D 486 490 N.D 111 1999 Jn this

case by contrast the injury alleged is to the funds and therefore as discussed

Plaintiffs action must be brought derivatively

ki Accordingly not only does the 2007 Potter decision pmvide new support for Van Kampen

but it also renxwes what was the primary authority to the contrary at the time of its 2004 filing

In fact the other cases Jackson cited to support his 2004 argument have fared no better

For example Jackson also cited Bradflsch Templeton Funds Inc 319 Supp 2d 897 S.D

Iii 2004 which like Potter concluded that the injury was direct not derivative Id at 900

However after Kircher the defendants in Bradfisch re-removed and in 2005 the district

court held that Kircher mandates that thEe Court dismiss all of Jacksons state law claims as

barred by SLUSA Bradflsch Templeton Funds Inc 2005 WL 1653798 S.D Iii 2005

Subsequently the Seventh Circuit twice held in related Bradfisch appeals that similar claims

were derivative claims First in its June 15 order denying rehearin the Seventh Circuit

explained

As for appellants contention that they have pursued direct rather than

derivative action because state law requires direct suits with respect to an injury

to the shareholder which is distinct from the corporation appellants do not

identi any snch distinct injury The value of their shares declined because the

funds assets were diminished by third parties arbitrage activity That is classic

16
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derivative injury Appellants petition for rehearing does not refer to any statute

or judicial decision of the states in which the Templeton mutual funds are

incorporated that would allow let alone require direct action under the

common law of negligence for managerial failure to take steps that would

diminish the funds attractiveness to arbitrageurs

Bradfisch Templeton Funds Inc 2006 U.S App LEXIS 12394 at 7th Cir 2006 rehg

denied with additional explanation 2006 WL 1751307 June 15 2006 Then four days later

in denying motion to vacate the Seventh Circuit again made clear

Although the plaintiffs maintain that Dabir does not control because in their

view the defendant funds have been negligently managed they have not sought
relief through derivative litigation and therefore cannot take advantage of the

exception for that kind of suit in the Securities Litigation Uniform Standards Act

of 1998 For direct litigation labels are not material as we explained in Kircher

Putnam Funds Trust 403 F.3d 478 7th Cir 2005 cert granted on other

grounds 546 U.S 333 126 Ct 969 163 Ed 2d 824 2006 decision that

the Supreme Court approved in Dabit

Bradficch Templeton Funds Inc 179 Fed.Appx 973 7th Cir June 19 2006 At the time of

Van Kampens original motion to dismissMay 17 2004Potter and Bradflsch were two of

the only decisions squarely addressing the nature of Jacksons claim In contrast to the state of

the law in 2004 both cases now compel dismissal of Jacksons complaint

Jackson also cited Woodbury Templeton Global Smaller Cos Fund Inc No 03-76

S.D 111 Feb 2004 and Parthasarthy Rowe Price Intl Funds Inc No 03-cv-0673 S.D

111 Jan 30 2004 but both decisions relied upon the 2004 Bradfisch Templeton Funds lnc

decision to reach the same conclusion As noted above Bradfisch has since been reversed

Finally Jackson cited the Second Circuits decision in Strougo Bassini 282 F.3d 162 2d Cir

2002 but as noted above Potter itself rejected its earlier reliance on that case and distinguished

Strougo facts from those in Potter and effectively from those in the instant case

These cases are only small portion of what is now long line of well-settled authority

providing that allegations that defendants mismanaged mutual fund to permit third parties to
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buy undervalued shares diluting the value of the fund5 must be brought using derivative

procedures See Kircher II 403 F.3d at 482-83 finding SLUSA preclusion but also concluding

that claim based on mismanagement likely would need to be cast as derivative action

see also Lapidus Hecht 232 F.3d 679683 9th Cir 2000 allegation regarding diminution of

value from dilution of mutual fund shares was claim that had to be brought as derivative

action Everett Bozic No 05 Civ 00296 2006 WL 2291083 at 2-5 S.D.N.Y Aug

2006 dismissing negligence claims against mutual funds where claims were based on

diminution of the value of the funds and also rejecting the argument that mutual fund ownership

was different than stock ownership for direct/derivative determination cited in Potter 438

Supp 2d at 700-01 Accordingly Jackson lacks standing and his complaint must be dismissed

ilL JACKSONS CLAIMS ARE BARRED BY THE ECONOMIC LOSS DOCTRINE

Both counts of Jacksons Complaint sound in negligence and
gross negligence Because

Jackson seeks
recovely for purely economic loss these claims are in contravention of the

economic loss doctrine articulated in Moorman Mfg Co National Tank Co 91111 2d 6985

1982.6 Under the Moonnan Doctrine plaintiff is barred from using tort action to recover

purely economic losses related to defeated expectations of commercial transaction Id at 91-

92 As explained by the illinois Supreme Court tort law aflbrds remedy for losses occasioned

by personal injuries or damage to ones property but contract law offer the appropriate

P1s 2004 Opp Br at 16 The only claims in this case are that Defendants NAV valuation practices caused

fimdholders ownership interests and voting rights to be diluted. P1s 2004 Mot to Remand at 5-6 noting that

the only claim was one for dilution when the Fund sold shares at undervalued prices

The Complaint does not indicate whether it is purportedly brought under the law of Illinois or some other slate

but Defemimits asstm that because this action was filed in lilmois Jackson intends to invoke the law of this State

By addressing the sufficiency of the claims alleged in the Complaint under Illinois law Defendants in no way
concede or agree that illinois law is applicable to the claims of Jackson or any other member of the putative class

alleged in the Complaint In any event the economic loss rule as general proposition is the prevailing rule in

America4F.Harper F.JamesO.GrayTorts25.I8Aat6192ded 1986andissupportedbythevast
majority of commentators and case Moorman 91111 2d at 8748
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remedy for economic losses occasioned by diminished commercial expectations not coupled

with injury to person or property in re Chicago Flood Litig 176 III 2d 179 200-01 1997

precluding economic loss portion of class claim for contractors negligent supervision of pile-

driving activity quoting In re illinois Bell Switching Station Litig 161111 2d 233 241 1994

Anderson Elec inc Ledbetter Erection Corp 115 111 2d 146 153 1986 affirming

dismissal of count that alleged negligent supervision of inspection of services

The rule barring economic recovery in tort operates with equal force regardless of

whether contract exists See Martuscieio JDS Homes inc 361 UI App 3d 568 574 838

N.E 2d 915 1st Dist 2005 PlaIntiffs cannot recover for defendants alleged architectural

malpractice under the economic loss doctrine irrespective of the existence of contract

Nabisco Inc American United Logistics Inc 2000 WL 748131 N.D Ill 2000 CtThe

economic loss doctrine applies even where there is no contractual interrelationship or privity of

contr between the injured plaintiff and the negligent defendant. Accordingly Jacksons tort

claims are barred by the illinois Supreme Courts decision in Moorman Mfg Co and should be

dismissed

CONCLUSION

Because Jacksons allegations fall squarely within all five of SLUSAs criteria because

they allege improper derivative claims and because they are barred by the economic loss

doctrine Jacksons complaint must be dismissed with prejudice

Dated October 242007

Respectfully submitted

VAN KAMPEN 1NVESThENT
ADVISORY CORP
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IN TIlE CIRCUIT COURT
THIRD JUDICIAL CIRCUIT OF ILLINOIS

MADISON COUNTY

AVERY JACKSON individually and on

behalf of all others similarly situated

Plaintiff

No 03L2036 EC

Lti Ct
VAN KAMPEN SERIES FUND INC and

VAN KAMPEN INVESTMENT
ADVISORY CORP

Defendants

DEFENDANTS REPLY MEMORANDUM OF LAW
IN SIJPPORT OF THEIR MOTION TO DISMISS

Defendants Opening Memorandum emphasized the dramatic cut in the law in

Defendants favor since their initial 2004 motion to dismiss compelling dismissal of Jacksons

Complaint Jacksons Memorandum in Opposition Opp does nothing to dispel this

conclusion Jacksons Complaint moving target to date -- is either one alleging untrue

statements omissions and/or manipulative or deceptive conduct in connection with the pricing of

the shares of the Fund which Jackson desperately disclaims or one alleging negligent

management of the Fund -- which Jackson now apparently warmly embraces If the former

Jacksons claim is barred by SLUSA ifthe latter his claim is classic derivative claim Either

way Jacksons Complaint must now be dismissed

Indeed since Jackson commenced this action in 2003 two courts have analyzed the

allegations of Jacksons Complaint and have determined that the claims he asserts are barred by

SLUSA It also has been determined that these claims are derivative in nature and therefore

could be brought if at all only derivatively after demand on the Funds board of directors
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While Jackson tries belatedly to re-write the allegations of his Complaint in an effort to persuade

this Court to reach different outcome he is bound by the allegations in his Complaint and his

claims should be dismissed with prejudice

JACKSONS COMPLAINT IS BARRED BY SLUSA

Jacksons argument that his claims sound in negligence does not alter the fact that the

Complaint rests on allegations of untrue statements omissions and/or manipulative or deceptive

conduct in connection with the purchase or sale of securities Consequently Jacksons claims

are barred by SLUSA 15 U.S.C 77pb 78bbfl

Jacksons Characterization Of His Claims Does Not Alter The Fact That The

Complaint Is Based On Alleged Untrue Statements Omissions Or

Manipulative Conduct

Jackson concedes as he must that the issue before this Court under SLUSA is whether

the Complaint alleges an untrue statement or omission of material fact or manipulative conduct

Opp at He also admits that if it does Defendants Motion to Dismiss must be granted In

ruling on motion to dismiss this Court must look to the allegations of the complaint Miller

Highway Conmr of Otter T.P Road Dist 344111 App 3d 1157 1164 801 N.E.2d 599 605-

06 4th Dist 2003 In this case the allegations of the Complaint indisputably demonstrate that

Jacksons claims are based on purportedly untrue statements or omissions of material fact and/or

manipulative conduct Consequently the Complaint must be dismissed

Jackron has alleged an untrue statemenL

The crux of the Complaint is that Defendants purportedly failed to properly calculate the

price net asset value or NAy per share of International Magnum Fund shares and that this

misstatement of NAV created arbitrage opportunities that were exploited by market timers who

then purchased shares at artificially low prices or redeemed shares at artificially high prices

The Complaint alleges
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closing prices used to calculate the NAV of Defendants funds are stale and

do not reflect price relevant information available subsequent to the foreign

securitys last trade that will affect the value of such security Compi 15

emphasis added

Appropriate adjustments need to be made to the closing prices of the foreign

securities in order to reflect current market prices.. knowledge of

the United States market result ...Defendants do not make any value adjustment to

the portfolios foreign securities prior to calculating fund NAV and setting share

price every business day Id 13 emphasis added

The NAVs set by Defendants do not take into account on daily basis any price

relevant information and price relevant information impacts the

valuation of these underlying foreign securities and is significant for valuation

because the final market prices have become stale and do not reflect the current

market value of the securities Id 28 emphasis added

By failing to make daily adjustments based upon positive correlations between

upward or downward movements in United States and foreign markets and by

choosing to use stale prices in valuing their frnd shares and setting their daily

NAVs Defendants have exposed long term shareholders to market timing traders

who regularly purchase and redeem Defendants shares as part of profitable

trading strategy Id 29 emphasis added

shares that Defendants issue to and redeem or selli from market

timers do not reflect current market prices of the foreign securities held by the

fund Id 129 emphasis added

Due to the use of stale prices by Defendants in valuing their fund shares market

timers who buy...shares on days when the United States market moves up are

buying discounted shares...because the funds underlying foreign securities assets

are undervalued as of the time of the share purchase Id 30 emphasis

added

Due to the use of stale prices by Defendants in valuing the fund shares market

timers who sell redeem...shares on days when the United States market moves

down are selling redeeming shares at premium...because the funds underlying

foreign securities assets are overvalued as of the time of the share sale

redemption Id 31 emphasis added

Defendants knew or were negligent in not knowing that the closing prices for

the foreign securities held by Van Kampen International and used by Defendants

to calculate NAV for said Fund did not represent current market value... Id

52
The Complaint thus alleges that Defendants used stale prices in stating daily Fund NAy

rendering NAV not reflective of current market prices Allegations that Fund NAV does not
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reflect price relevant information or current market value or that market timers were allowed

to purchase discounted shares and sell shares at premium are allegations that the NAV

stated daily by the International Magnum Fund is untrue and misstates the actual net asset value

per
share of the Fund This is an untrue statement or omission of material fact and hence

SLUSA applies to and precludes Jacksons claims

Jackson has alleged an omission

In addition the Complaint alleges that Defendants represented in the Magnum Funds

prospectus that the goal of that Fund was providing long term capital growth to investors who

hold shares of the fund while at the same time Defendants purportedly were employing

portfolio valuation and share pricing practices which benefited short-term market timing traders

at the expense of holders of Fund shares Compi 29-31 34 36 45 The Complaint also

alleges that Defendants failed to implement Van Kampen Internationals portfolio valuation and

share pricing policies and procedures Compl 53 ii--policies and procedures which are

described in the prospectus relied upon in the Complaint The Complaint thus alleges that the

Defendants purportedly said one thing about the International Magnum Funds goals and its

portfolio valuation and share pricing policies and did another After all if these funds had

stated bluntly in their prospectuses or otherwise disclosed to investors that daily valuation left

Jackson alleges that the NAV of the shares is reported by Defendants to the National Association of

Securities Dealers NASD for public distribution Compi 11 the same price information printed daily in the

Wall Street Journal
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no-load funds exposed to short-swing trading strategies that revelation would have squelched

litigation of this kind Kircher Putnam Funds Trust 403 F.3d 478 4847th Cir 2005.2

Jackson has alleged manipulative or deceptive device or

contrivance

Even if Jackson were correct that he could prove his claim without showing

misrepresentation or omission the practice he challenges would still undoubtedly constitute

manipulative or deceptive
device or contrivance under SLUSA See Santa Fe Indus Green

430 U.S 462 476 1977 manipulation generally refers to practices such as .. rigged prices

that are intended tomis1investors by artificially affecting market activity emphasis added

manipulative or deceptive device or contrivance may exist without any misrepresentation or

omission Here Jackson alleges that notwithstanding the stated goal of the International

Magnum Fund of providing long term capital growth to investors who hold shares of the fund

Compi 45 Defendants utter indifference and conscious disregard for

investments .. allow portfolio valuation and share pricing policies
and procedures which

benefited market timing traders of Van Kampen International shares at the expense of long term

shareholders CompL 54 see also id 52 alleging that Defendants knew that the closing

prices for the foreign securities represented in Fund and used by Defendants to calculate the

price of fund shares did not represent current market value

The Magnum Funds prospectus in any event made the following disclosures

Trading in securities on many foreign securities exchanges including European and Far Eastern

securities exchanges and over-the-counter markets is normally completed before the close of

business on each U.S business day Changes in valuations on certain securities may occur at

times or on days on which the Funds net asset value is not calculated and on which the Fund does

not effect sales redemptions and exchanges of its shares

The Fund calculates net asset value per share and therefore effects sales redemptions and

exchanges of its shares as of the closing of trading on NYSE each day NYSEI is open

for trading Such calculation does not take place contemporaneously with the determination of the

prices of certain foreign portfolio securities used in such calculation

E.g 1999 Prospectus at 20 Ex hereto
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Jackson primarily argues that because his claims sound in negligence his claims are

outside the scope of SLUSA However Jacksons efforts to avoid use of the labels

misrepresentation and omission in characterizing his state law claims do not shield those

claims from SLUSA preclusion because as the allegations highlighted above demonstrate

Plaintiffs claims are based on purportedly untrue statements or omissions of material fact Dabit

Merrill Lynch Pierce Fenner Smith Inc 395 F.3d 25 34 2d Cir 2005 vacated in part on

other grounds 547 U.S 71 126 Ct 1503 2006 Under SLUSA...we must look beyond the

face of the complaint to analyze the substance of the allegations made Prof Mgmt Assoc

Inc Employees Profit Sharing Plan KPMG LLP 335 F.3d 800 803 8th Cir 2003

negligence claim preempted by SLUSA because it implicitly allege .misrepresentations

and omissions...in connection with the purchase of securities Jackson himself acknowledges

that SLUSA bars class actions even though plaintiff...artfully eschews explicit allegations

of misrepresentation or omission Opp at

In his decision in Potter Janus mv Fund which was incorporated into the remand

order in this case District Judge Herndon had no difficulty concluding that the claims in this

case are within the scope of SLUSA because the gravamen of the claims in this case is that

Defendants made omissions of material fact in connection with the sale or purchase of covered

securities... 483 Supp 2d 692 699 S.D 111 2007 The district court further found that the

breaches of duty alleged by the Plaintiff clearly coincide with alleged securities fraud in the

form of pattern
of market timing Id at 703 As Judge Herndon concluded Plaintiffs attempt

to disguise claims of securities fraud as claims for negligence and breach of duty is not enough to

evade preclusion of those claims under SLUSA Id at 702 see also Spurgeon Pacific Lfe

Iris Co No 06-CV-0983 2007 WL 685943 S.D III Mar 2007 holding an essentially
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identical complaint filed by the same lawyers was precluded by SLUSA Bradfisch

Templeton Funds Inc No 05-C V-0298 2005 WL 1653798 S.D flI July 12 2005 affid 179

Fed Appx 973 7th Cir 2006 cert denied 127 Ct 1261 2007 same see In re Mut

Funds mv Litig 437 Supp 2d 439 443 Md 2006 appeal pending dismissing

negligence claims identical to Jacksons under SLUSA The allegations in Potter Spurgeon

Bradfisch and In re Mutual Funds were identical to those in this case Plaintiffs lawyers were

the same and the same arguments were raised and rejected Like those courts this Court should

hold that SLUSA bars Plaintiffs claims

SLUSAs Bar On State-Law Class Actions Is Not Limited To Securities

Fraud Claims

In an attempt to avoid application of SLUSA Jackson tries to muddy the waters by

arguing that SLUSA applies only to securities fraud claims and not the negligence and willful

and wanton claims he has alleged here But the issue under SLUSA is not whether the

Complaint purports to plead claims sounding in negligence or fraud rather the issue is whether

the claims regardless of their label turn on allegations of untrue statements or omissions or

manipulative conduct SLUSA does not use the term fraud and because fraud claims require

particular elements such as intent that are omitted from the language of SLUSA courts have

determined that SLUSA precludes much broader category of claims See e.g Winne The

Equitable Life Ass Soc of the United States 315 Supp 2d 404 414 S.D.N.Y 2003

nothing in the language SLUSA suggests
that it bars only state law claims that plead

certain level of scienter internal citations omitted Potter 483 Supp 2d at 698-99 stating

that plaintiffs contention that they had not alleged any intent to deceive is irrelevant because

SLUSA contains no scienter requirement Indeed Plaintiff conceded this point at the oral

argument before the United States Supreme Court in Kircher III when Justice Stevens asked
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Plaintiffs counsel whether negligent manipulation would be covered by SLUSA Plaintiffs

counsel responded That would be covered See Ex at pg 57 Any covered class action

claim even claim for simple negligence that is based on an untrue statement omission or

manipulative conduct in connection with the purchase or sale of security is barred by SLUSA

The cases Jackson relies on do not support his argument For example Jackson relies on

Xpedior Creditor Trust Credit Suisse First Boston USA Inc which states that SLUSA does

not preempt claims that do not have as necessary component misrepresentations untrue

statements or omissions of material fact 341 Supp 2d 258 266 S.D.N.Y 2004 Here by

alleging that International Magnum Fund share prices do not reflect price relevant information

or do not reflect current market prices the allegations of the Complaint certainly meet this

standard Jacksons reliance on Xpedior is also misplaced because Xpedior did not involve

plaintiffs attempt to cast SLUSA-precluded claims as negligence claims In contrast to Jacksons

claims in this case which the Seventh Circuit has observed can only be understood as

depending on statements made or omitted Kircher Putnam Funds Tr Kircher II 403

F.3d 478 484 7th Cu 2005 the district court in Xpedior found that the plaintiffs claims

neither relied on any misrepresentations or omissions nor sound in fraud 341 Supp 2d

at 269 Moreover post-Dabit decision from the same federal district concludes that

purported breach of contract claim Xpedior also involved contract claim is securities fraud

wolf dressed up in breach of contract sheeps clothing Felton Mrorgan Stanley Dean Witter

Co 429 Supp 2d 684 693 S.D.N.Y 2006

Jackson next places particular reliance on two decisions in the same case Paru Mutual

ofAm Lfe Ins Co No 04 CV 6907 2006 WL 1292828 S.D.N.Y May 11 2006 and Paru

Mutual ofAm Lfe Inc Co No 602325-04 slip op N.Y Sup Ct Mar 22 2007 The Pari
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rulings however are contrary to the clear weight of authority including all other recent federal

decisions examining identical allegations and arguments made by Jacksons own attorneys see

pp 6-7 supra Critical to both courts decisions moreover was the conclusion that the Funds

NAV is an accurate reflection of the value of the Fund as calculated using the last trade prices in

the home markets of each security in the fund and plaintiffs do not allege otherwise 2006 WL

1292828 at emphasis added Here plaintiffs allege that NAV is typically and

fundamentally inaccurate

Moreover Jacksons attempt to distinguish Mehta AIG Sunamerican Life Assur Co In

re Mut Funds Inv Litig 437 Supp 2d 439 Md 2006 appeal pending is unpersuasive

because the claims in that case were substantively identical to the claims here specifically that

plaintiffs allegedly suffered dilution in the value of their holdings because market timers

exploited stale prices Mehta 437 Supp 2d at 440 In Mehta the court heard and rejected

the same arguments made by the same lawyers representing
the Plaintiff in this case The court

held that the purported negligence claims identical to Jacksons here are precluded by

SLUSA because the element of misrepresentation or omission of material fact is satisfied

when plaintiff alleges misrepresentation concerning the value of the securities sold or the

consideration received in return..exactly what the plaintiffs have done here Id at

443 internal quotations omitted see e.g Compl 1129-31 The court held at bottom the

plaintiffs simply allege that the defendants incorrectly priced certain investment options and as

result the plaintiffs claims were barred by SLUSA Mehra 437 Supp 2d at 443 As in

Mehta the claims here should be dismissed See Profi Mgmt Assocs 335 F.3d at 803

Because PMAs negligence claim is essentially securities fraud claim SLUSA governs
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Patenaude Equitable Life Assur Socy 290 F.3d 1020 1025 9th Cir 2002 recognizing the

broad reach of SLUSAs plain language

In short faced with the unfavorable decision of the United States Supreme Court in Dabil

and Judge Herndons decision in Potter as incorporated into his remand order in this case as

well as the clear weight of other recent authority Jackson now attempts to re-write the

allegations of the Complaint into something they are not Despite his best efforts to

recharacterize his claims Jackson is hound to the allegations of the Complaint His claims turn

on allegations of untrue statements or omissions and/or manipulative conduct regarding the price

of security and therefore they are within the scope of SLUSA See e.g Mehta 437 Supp

2d at 443 because plaintiffs simply allege that the defendants incorrectly priced
certain

investment options claims were precluded by SLUSA

The Complaint Satisfies SLUSAs In Connection With Requirement

Jackson also argues that even if misstated share price is misrepresentation his claim

is still outside the scope of SLUSA because investors are required to place purchase and

redemption orders before calculation and publication
of the NAV per share at wbich those orders

will be executed Opp at 13-15 From this Jackson argues that at the time orders for mutual

fund shares are placed it is impossible for anyone to trade or continue to hold in reliance on

that misrepresentation... Id at 15 This argument is foreclosed by the Supreme Courts

decision in Merrill Lynch Pierce Fenner Smith Inc Dabit where the Court held that the

in connection with language in SLUSA must be accorded the same broad interpretation

employed in the context of Section 10b of the Securities Exchange Act of 1934 and Rule Ob-5

thereunder 547 U.S 71 85 2006 The Court explained our precedents it is enough

that the fraud alleged coincide with securities transaction whether by the plaintiff or by

someone else id citing United States OHagan 521 U.S 642 651 1997 see also Sec

10
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Exch Coinnen Zandford 535 U.S 813 825 2002 Because there can be no securities

transaction without price the purported misstatement of NAV per share price coincides

with the purchase or redemption of shares by market timers -- and it is those very purchases and

redemptions which the Plaintiff claims cause injury to the Fund and indirectly to Fund

shareholders

Similarly Plaintiff argues that because he supposedly has not alleged that he was

fraudulently induced to purchase or sell securities his claim is outside the scope of SLUSA

Opp at 13 But even if this were fair reading of the Complaint Dabit dismissed this

argument as well when the Supreme Court held that the relevant securities transaction for

SLUSA purposes could be by plaintiff or by someone else Dabit 547 U.S at 85 Here this

standard is met the alleged misstatement of NAV coincided with and according to the

Complaint facilitated the purchase or redemption of fund shares by market timers whose

transactions are executed at the allegedly
misstated prices Compi 28-31 The Complaint

thus squarely alleges misrepresentation omissions and manipulation in connection with the

purchase or sale of covered securities and Jacksons claims are barred by SLUSA

fl Judge Herndons Decision Is The Law Of This Case And There Are No

Extraordinary Circumstances Warranting Departure From That Decision

it is well settled in illinois that the law of the ease doctrine is rule of practice...based

on the sound policy that where an issue is once litigated and decided that should be the end of

the matter Contl Ins Co Skidmore Owings Merrill 271 III App 3d 692 696-97 648

N.E.2d 959 962 1st Dist 1995 Here in his 2007 remand order Judge Herndon had two cases

before him -- Potter and Jackson -- that previously had been consolidated on appeal because the

allegations in the cases were identical the complaints were filed by the same lawyers and the

arguments were the same Although these cases were no longer consolidated when Judge

11
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Herndon issued his remand orders Judge Herndon expressly cited and thereby incorporated his

detailed SLUSA analysis of Potter into the remand order in this case rather than needlessly re

state it again For this reason his decision in this case which incorporates the reasoning set forth

in the Potter decision constitutes the law of the case in this case as well

Jacksons argument Opp at 17 that the Supreme Court disagreed with the application

of the doctrine of law of the case here takes that Courts statements out of context and confuses

the doctrine of law of the case with the doctrine of collateral estoppel In Kircher the Supreme

Court stated that collateral estoppel would not bind the state court to the prior and incorrect

2004 decisions of the district court ruling that SLUSA did not apply to holder claims Kircher

Putnam Funds Trust Kircher Ill 126 Ct 2145 2156-67 2006 The Supreme Court

explained that collateral estoppel applies only to orders that are subject to appellate review and

the Court held that the district courts remand orders were not appealable Id Conversely the

law of the case doctrine applies notwithstanding the non-appealability of remand order

Benson SI Handling Sys Inc 188 F.3d 780 783 7th Cir 1999 Thus the Supreme Courts

statement on the absence of collateral estoppel effect has no application here Judge Herndons

decision is now the law of the case and should be adhered to by this Court absent extraordinary

circumstances

Jacksons argument that Judge Hemdon lacked jurisdiction over Potter which is the

reason he remanded it to state court completely rnisstates the record and the facts Opp at 18

In Potter as in this case plaintiffs counsel filed two separate
motions to remand Motion to

Remand for Lack of Subject Matter Jurisdiction as well as Motion to Remand for Procedural

Defects Def Mem Exs CD The former motion argued that SLUSA did not apply to the

plaintiffs claims and the latter argued that removal was procedurally defective because the case

12
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had not been re-removed within thirty days of an appropriate order or other paper which is

required by the removal statute 28 U.S.C 1446b Ilemdons opinion in Potter is

unequivocally clear that he found that SLUSA did apply to plaintiffs claims and that he therefore

possessed federal jurisdiction Potter 483 Supp 2d at 703 For this reason Hemdon denied

plaintiffs motion to remand for lack of jurisdiction The court stated the Court finds that

federal subject matter jurisdiction is proper in this case pursuant to SLUSA Plaintiffs request
for

remand of this case for lack of subject matter jurisdiction must be denied Id Judge Hemdon

remanded the case to the Circuit Court only for perceived procedural defect not jurisdictional

one Ii at 707-08 Likewise Plaintiff Jackson ified two separate remand motions in the instant

case and in its remand order the District Court stated Plaintiffs motion for remand based on

lack of subject matter jurisdiction is DENIED See Potter Janus mv Fund 483 Supp 2d

692 695702 S.D 111 2007 Plaintiffs motion for remand based on procedural defects in

removal is GRANTED Jackson Van Kampen Slip Op 06-CV-994 2007 WL 2068343

S.D Ill July 17 2001 Def Mem Ex F.3

Moreover contrary to Jacksons assertion deferring to Judge Hemdons decision in this

case would not be clearly erroneous and work manifest injustice Opp at 20 This standard

permits court to disregard decision otherwise constituting the law of the case where an

intervening decision of higher court or change in the law requires court to revisit an issue

See e.g Agostini Felton 521 U.S 203 236 1997 intervening change in law permitted the

The two cases Plaintiff cites in support of his argument that this Court may disregard Judge Herndons

decision are inapposite because both involved courts decision to disregard comments of other courts in unrelated

cases made us the course of holding that they lacked subject matter jurisdiction See United States ex rel Bledsoe

Cmmy Health Ins 501 F.3d 493 506-07 6th Cir 2007 declining to rely on commentary from an unrelated

Fifth Circuit case because the Fifth Circuits holding in that case was that it lacked subject matter jurisdiction

Moreland Fed Bureau of Prisons 431 F.3d 180 185 5th Cir 2005 same Here Judge Herndon expressly held

that he did have subject matter jurisdiction over these claims as result his decision in adjudicating these claims is

the law of the case

13
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Court to disregard law of the case because adhering to prior decision would work manifest

injustice Here no extraordinary circumstances warrant this Courts departure from Judge

Herndons well-reasoned decision -- which is in any event correct for the reasons stated above

in Sections and of this Memorandum If anything any intervening change in the law

supports rather than undermines the district courts decision

Finally Plaintiffs argument that the Potter decision should be disregarded because Judge

Hemdon did not look at the allegations of the Complaint is baseless judge is presumed to

have fully considered the issues raised by the parties Hendle Stevens 224 111 App 3d 1046

1053 586 N.E.2d 826 831 1st Dist 1992 trial court fails to make detailed

finding of fact appel1ateJ court must presume that the trial court found the issue and

controverted facts in favor of the prevailing party. Here Judge Herndon had the same

allegations and issues before him number of times over the course of three years and his

seventeen-page decision in Potter demonstrates well-reasoned analysis and clear familiarity

with the issues and allegations presented Judge Hemdon expressly observed that his decision on

SLUSA preclusion was the law of the case Potter 483 Supp 2d at 708 and there is no

reason for this Court to revisit that decision

II JACKSON LACKS STANDING TO BRING DERIVATIVE CLAIM

Jackson now makes clear that his complaint purports that Defendants negligently

managed their mutual funds Opp at Even if this Court credits that contention this case

still must be dismissed because it would constitute classic derivative action

Jackson does not dispute that Maryland law -- the law of the state where the Fund is

incorporated -- governs his claims Opp at 18-19 Under Maryland law stockholder cannot

sue individually to recover damages for injuries to the corporation In re Merrill Lynch Co

14
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Research Reports Sec Litig 272 Supp 2d 243 259-60 S.D.N.Y 2003 citation omitted

applying Maryland law dismissing claims against Maryland mutual fund because plaintiffs

injuries were alleged to arise because the Funds net asset value declined It is general rule

that an action at law to recover damages for an injury to corporation can be brought only in the

name of the corporation
itself acting through its directors and not by an individual stockholder

though the injury may incidentally result in diminishing or destroying the value of the stock

Wailer Wailer 49 A.2d 449 452 Md 1946 The critical inquiry is whether the shareholders

injury is distinct from that suffered by the corporation In re Merrill Lynch 272 Supp 2d at

260 quoting Strougo Bassini 282 F.3d 162 170 2d Cir 2002

Applying this well-established test it is clear Jacksons claims are derivative not direct

because he cannot demonstrate that the injury alleged is distinct from that of the Fund Def

Mem at 16-19 Jacksons claim that the Fund itself is not injured by the sale of undervalued

securities to market timers is demonstrably false Opp at The Complaint makes clear that

the alleged injury to Jackson arises as result of an injury to the Fund At bottom the

Complaint unequivocally asserts claim for dilution of the NAV of Jacksons shares as result

of reduction in Fund assets cash -- allegedly due to the trading activity of market timers

See e.g Compl 38 Courts routinely dismiss shareholder suits against mutual funds alleging

dilution or diminution when these cases are brought directly rather than derivatively particularly

those based on alleging mismanagement as Jackson does here Def Mem at 18 collecting

cases see also Van Kampen 2004 Br at 17-18 Jackson makes no effort to distinguish these

cases

mutual fund uses its own cash to purchase its shares -- cash that is an integral

component of its NAy Thus if the fund pays too high price for those shares its cash assets

15
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are diminished and its NAV is consequently reduced Similarly if the fund sells shares at too

low price it does not collect as much money as it would have at higher price Any such

diminishment in fund assets causes proportional decline in the value of each shareholders

ownership interest Accordingly any such decline in share value is derivative of the overall

decline in the assets of the fund

Indeed the hypothetical dilution example Jackson now cites in his Opposition perhaps

best confirms this point In that hypothetical Jackson assumes that ten long-term shareholders

each own one share of mutual fund with total assets of $10 so that each share is worth $1

Opp at 7-8 Jackson then posits that the fund uses stale prices so that the funds shares are

priced at $0.50 An eleventh investor market-timer purchases one share for $0.50 bringing

the funds assets to $10.50 thus reducing the 10 long term shareholders shares to $0.95 per

share Jackson asserts that in such hypothetical only the long term shareholders are injured

and not the fund This is simply wrong In the second
step

of the hypothetical the fund sells

something worth $1 for $0.50 The fund has loss The fund suffers further injury because it

has only $10.50 in assets to use to make investments when it should have had $11 It is the fund

that should have had the benefit of that extra $0.50 which it would have used for further

investments on behalf of the fund Thus Jacksons hypothetical establishes that it is the Fund

that is injured and that any injury to shareholders is entirely dependent on an injury to the Fund

That is why it is only the Fund or shareholders on behalf of the Fund who may bring this action

Jackson relies heavily in his opposition on Strougo Bassini 282 F.3d 162 174-75 2d

Cir 2002 to argue the claims he asserts are direct In fact Strougo supports the opposite

result

16
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In Strougo plaintiffs challenged the actions of closed end mutual fund not an open end

mutual fund like the International Magnum Fund in offering new shares which an open end

fund by definition continually does to existing shareholders Plaintiffs claimed that by not

participating they suffered injury because the relative value of their holdings declined Id at

66 The Second Circuit found that this form of injury could be redressed through direct action

because the alleged injuries do not derive from reduction in value of the Funds assets or any

other injury to the Funds business Id at 175 emphasis in original By contrast and the part

of Szrougo that Jackson conveniently ignores the Second Circuit found that the transaction costs

associated with the offering which decrease share price primarily because they deplete the

corporations assets are precisely the type of injury to the corporation that can be redressed

under Maryland law only through suit brought on behalf of the corporation hi at 174

emphasis added The dilution injuries alleged in this case derive directly from reduction in

the value of the Funds assets which the Second Circuit in Strougo properly recognized as

derivative claim.5

The portion of Strougo upon which Jackson relies relating to coercive rights offering of new shares --

is really of zero relevance in light of the fact that closed end fund was at issue As the Second Circuit explained

closed end fund has fixed number of outstanding shares and is traded on an exchange in the same manner as

stock in Strougo on the NYSE In closed end fund the fixed number of shares does not change on daily basis

as it does in an open end fund like the Magnum Fund where the number of outstanding shares changes each time an

investor invests new money in the fund causing issuance of new shares and each time shareholder divests and

thereby redeemed shares See 292 F.3d at 165 In an open
end fund like the Magnum Fund issuing and redeeming

new shares happens continually and by definition can have no distinct effect on shareholders versus the Fund

itself

Judge Herndon acknowledged in Potter that his 2004 conclusion of direct injury did not have the guidance

of the Seventh Circuit merits decisions in Kircher or the Supreme Court in Dabit He concluded that his prior

reliance on Strougo was misplaced Jacksons only response to this conclusion is that it was somehow gratuitous

Opp at 21

17
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III JACKSONS COMPLAINT DOES NOT FALL WITfflN ANY EXCEPTION TO
TilE ECONOMIC LOSS DOCTRINE

Jackson purports that of professional negligence in the rendition of professional

services are not barred by the Moornan doctrine Opp at 27 This is not the law

In vfoorman itself the illinois Supreme Court stated explicitly and unequivocally that

party cannot recover for solely economic loss under the tort theories of strict liability

negligence and innocent misrepresentation Moorinan Mfg Co Nat Tank Co 91 111 2d 69

91 435 N.E.2d 443 453 1982 In other words the economic loss doctrine bars as matter of

law any negligence claim not falling within recognized exception Moorman itself recognized

only three exceptions to this rule

where the plaintiff sustained damage i.e personal injury or property damage

resulting from sudden or dangerous occurrence...2 where the plaintiffs

damages are proximately caused by defendants intentional false representation

i.e fraud...and where the plaintiffs damages are proximately caused by

negligent misrepresentation by defendant in the business of supplying

information for the guidance of others in their business transactions

First Midwest Bank NA Stewart Title Guar Co 218 III 2d 326 337 843 N.E.2d 327 333-

34 2006 citing Moorman

Here Jackson does not allege property damage or personal injury Nor does he or could

he invoke the second and third exceptions fraud and negligent misrepresentation -- since doing

so would amount to concession that his claim is precluded by SLUSA

Other than the enumerated exceptions set forth in Moorman the illinois Supreme Court

has recognized only professional-malpractice exceptions to the economic loss doctrine for

accountant and attorney malpractice claims See e.g Congregation of the Passion Holy Cross

Province Touche Ross Co 159 111 2d 137 636 N.E.2d 503 1994 ruling that accountant

malpractice claims are not barred by economic loss doctrine Collins Reynard 154 111 2d 48

56 607 N.E.2d 1185 1109 1992 attorney-malpractice claims not barred by economic loss
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doctrine In both instances the court distinguished lawyers and accountants from other service

providers on the ground that lawyers and accountants undertake duties which historically arise

outside of the law of contract and which historically allow for recovery under malpractice

theories See e.g Congregation of the Passion 159 111 2d at 164 636 N.E.2d at 515

law has
traditionally afforded an avenue of recovery for accountant malpractice In contrast

investment advisors to federally registered investment companies mutual funds are prohibited

by federal law from rendering investment advisory services except pursuant to written contract

Thus Section 15 of the Investment Company Act provides that it is unlawful for any person to

serve or act as investment advisor of registered investment company except pursuant to

writtencontract... iS U.S.C 80a-15a

In cases involving the rendering of professional services by persons other than attorneys

and accountants the Supreme Court has applied the economic loss rule to preclude recovery in

tort See Anderson Elec inc Ledberter Erection Corp 115 ifi 2d 146 153 503 N.E.2d 246

249 1986 applying the economic loss doctrine to negligent provision of services First

Midwest Bank 218 111 2d at 337 843 N.E 2d at 333-34 title insurers Firemans Fund Ins Co

SEC Donohue Inc 176 111 2d 160 679 N.E.2d 1197 1997 engineers 2314 Lincoln Park

West Condo Assoc Mann G1n Ebel Frazier Ltd 136 ifi 2d 302 555 N.E.2d 346 1990

architects Following this lead courts have repeatedly held that providers of financial services

do not fall within any recognized exception to the economic loss doctrine See e.g Ohio Cas

Ins Co Bank One No.95 6613 1996 WL 507292 10 N.D Ill Sept 1996 negligence

claims against bank barred under economic loss doctrine Johnson Mut Say Bank No 95

2379 1996 WL 79414 ND flI Feb 21 1996 barring under economic loss doctrine

negligence claims against bank based on alleged negligent failure to pursue stated investment
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policy Jackson does not cite case that upholds an exception for mutual funds or their

advisors

The cases cited by Jackson also do not support his position that the Court should

recognize new across-the-board professional negligence exception to the Moorman

economic loss doctrine As noted above Congregation of the Passion found an exception to the

economic loss doctrine for accountant-malpractice claims Another of Jacksons cited cases

simply establishes that real-estate brokers are in the business of supplying information for the

guidance of others and therefore fall within the well-established negligent-misrepresentation

exception to the economic loss doctrine Zimmerman Northfield Real Estate Inc 156 III

App 3d 154 163-64 510 N.E.2d 409 414-15 1st Dist 1986 This case is doubly inapposite

in that Defendants are obviously not real estate brokers and Jackson has chosen not to rely on

the negligent misrepresentation exception to the Moorman doctrine again lest he run right into

SLUSA preclusion

Finally Jackson cites to two decisions by District Judge Moran of the Northern District

of Illinois Choi Chase Manhattan Mortgage Co 63 Supp 2d 874 N.D 111 1999 and

Gallagher Corp Mass Mut Ljfe Ins Co 940 Supp 176 N.D Ill 1996 As threshold

matter both of those cases were decided on motions to dismiss under the liberal federal pleading

standard not under Illinois more stringent fact-pleading standard The case on which Jackson

relies most heavily Gallagher rests explicitly on the Northern Districts assumptions that the

defendant was business consultant that business consultants generally hold themselves out as

professionals who owe duties of care and loyalty to their clients which exist independent of any

contract and that their services are advisory in character and thus intangible akin to an

attorneys brief as valuable for the ideas it provides Gallagher 940 Supp at 180 As
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discussed above investment advisors to mutual funds may only render investment advisory

services pursuant to written contract and their duties flow if at all to the Fund not to third

parties

Choi is even more inapposite holding only that claims of negligence and breach of

fiduciary duty against escrow agents are not barred by the economic loss doctrine because

escrow agents stand in fiduciary relationship to the depositor Choi 63 Supp 2d at 884-86

As Jackson has not pled the existence of fiduciary relationship between himself and

Defendants Choi does not support his argument for an exception to the economic loss doctrine

here

CONCLUSION

For the foregoing reasons Jacksons complaint must be dismissed with prejudice

Dated December 2007

Respectfully submitted

In any event the economic-loss doctrine applies irrespective of the existence of contract See

Marrusciello .JDS Homes Inc 361 III App 3d 568 574 838 N.E.2d 15 1st Dist 2005 Plaintiff cannot

recover for defendants alleged architectural malpractice under the economic loss doctrine irrespective of the

existence of contract AabLcco nc American United Logistics Inc 2000 WL 748131 at n.2 N.D Ill

2000 economic loss doctrine applies even where there is no contractual interrelationship or privity of

contract between the injured plaintiff and the negligent defendant Accordingly that Nabisco did not have contract

nor may ever have had the ability to contract with Defendants. is completely irrelevant to the application of the

lossi doctrine.
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VAN KAMPEN

INTERNATiONAL MAGNUM FUND

Van Kainpen International Magnum Fund is mutual fund with an investment

objective to seek longterm capital appreciation by investing primarily in

portfolio of equity securities of non-U.S issuers in accordance with the

Morgan Stanley Capital International EAFE Index country weightings determined

by the Funds investment adviser

Shares of the Fund have not been approved or disapproved by the Securities

and Exchange Commission SEC or any state regulator and neither the SEC nor

any state regulator has passed upon the accuracy or adequacy of this

prospectus Any representation to the contrary is criminal offense

THIS PROSPECTUS IS DATED OCTOBER 28 1999

ELOGOI
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No dealer salesperson or any other person has been authorized to give any
information or to make any representations other than those contained in
this prospectus in connection with the offer contained in this prospectus

and if given or made such other information or representations must not be

relied upon as having been authorized by the Fund the Funds investment

adviser or the Funds distributor This prospectus does not constitute an
offer by the Fund or by the Funds distributor to sell or solicitation of

an offer to buy any of the securities offered hereby in any jurisdiction to

any person to whom it is unlawful for the Fund to make such an offer in such

jurisdiction
PAGE
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INVESTMENT OBJECTTVE

The Fund is mutual fund with an investment objective to seek long-term

capital appreciation by investing primarily in portfolio of eqtity
securities of nonU.S issuers in accordance with the Morgan Stanley Capital
International EAFE Index country weightings determined by the Funds
investment adviser Any income received from the investment of portfolio
securities is incidental to the Funds investment objective

INVESTMENT STRATEGIES

Under normal market conditions the Funds investment adviser seeks to

achieve the Funds investment objective by investing primarily in portfolio

of undervalued equity securities of nonU.S issuers using combination of

strategic geographic asset allocation and fundamental valueoriented stock

selection The Funds investment adviser makes regional allocation purchase

and sale decisions considering factors such as relative valuations earnings

expectations and macroeconomic factors The Funds investment adviser selects

securities it believes are undervalued by the market based on its research

and company analysis The Fund focuses primarily on issuers from countries

comprising the Morgan Stanley Capital International MSCI Europe
Australasia and Far East EAFE Index Under normal market conditions the

Fund invests at least 65% of its total assets in securities of issuers

located in at least three foreign countries Equity securities include common

and preferred stocks convertible securities rights and warrants to purchase
common stock and depositary receipts The Fund also may invest up to 35% of

its total assets in debt securities The Fund may purchase and sell certain

derivative instruments such as options futures options on futures and

currencyrelated transactions involving options futures forward contracts

and swaps for various portfolio management purposes

INVESTMENT RISKS

An investment in the Fund is subject to investment risks and you could lose

money on your investment in the Fund There can be no assurance that the Fund

will achieve its investment objective

MARKET RISK Market risk is the possibility that the market values of

securities owned by the Fund will decline Market risk may affect single

issuer industry sector of the economy or the market as whole Investments

in common stocks and other equity securities generally are affected by

changes in the stock markets which fluctuate substantially over time
sometimes suddenly and sharply In general market values of equity
securities are more volatile than those of debt securities Investments in

debt securities generally are affected by changes in interest rates and

creditworthiness of the issuer The prices of debt securities tend to fall as

interest rates rise and such declines tend to be greater among securities

with longer maturities Foreign markets may but often do not move in tandem

with U.S markets and foreign markets especially developing or emerging

market countries may be more volatile than U.S markets value style of

investing emphasizes undervalued companies that possess characteristics for

improved valuations This style of investing is subject to the risk that the

valuations never improve or that the returns on value equity securities are

less than returns on other styles of investing or the overall market
Different types of stocks tend to shift in and out of favor depending on
market and economic conditions Thus the value of the Funds investments
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will vary and at times may be lower or higher than that of other types of

investments During an overall stock market decline stock prices of smaller

companies often fluctuate more and may fall more than the stock prices of the

larger companies

FOREIGN RISKS Because the Fund owns securities of foreign issuers it is

subjecL to risks not usually associated with owning securities of U.S
issuers These risks include fluctuations in foreign currencies foreign

currency exchange controls political and economic instability differences

in financial reporting differences in securities regulation and trading and

foreign taxation issues The risks of investing in deveoping or emerging

market countries are greater than the risks generally associated with foreign

investments including investment and trading limitations greater credit and

liquidity concerns greater political uncertainties an economys dependence

on international development assistance greater foreign currency exchange

risk and currency transfer restrictions greater delays and disruptions in

settlement

PAGE

transactions and greater risks associated with computer programs and the

Year 2000 problem

RISKS OF USING DERIVATIVE INVESTMENTS In general ternis derivative

investment is one whose value depends on or is derived from the value of an

underlying asset interest rate or index Options futures and options on

futures and currencyrelated transactions involving options futures forward

contracts and swaps are examples of derivatives Derivative investments

involve risks different from direct investment in underlying securities
These risks include imperfect correlation between the value of the

instruments and the underlying assets risks of default by the other party to

certain transactions risks that the transactions may result in losses that

partially or completely offset gains in portfolio positions risks that the

transactions may not be liquid and manager risk

NON-DIVERSIFICATION RISKS The Fund is classified as nondiversified
fund which means the Fund may invest greater portion of its assets in

more limited number of issuers than diversified fund As result the

Fund may be subject to greater risk than diversified fund because changes
in the financial condition or market assessment of single issuer may cause

greater fluctuations in the value of the Funds shares

MANAGER RISK As with any managed fund the Funds investment adviser may not

be successful in selecting the best-performing securities or investment

techniques and the Funds performance may lag behind that of similar funds

INVESTOR PROFILE

In light of the Funds investment objective and strategies the Fund may be

appropriate for investors who
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Seek capital appreciation over the long term

Do not seek current income from their investment

Are willing to take on the increased risks associated with investing in

foreign securitien

Can withstand volatility in the value of their Fund shares

Wish to add to their investment portfolio fund that emphasizes

value style of investing in equity securities of foreign issuers

An investment in the Fund is not deposit of any bank or other insured

depository institution Your investment is not insured or guaranteed by the

Federal Deposit Insurance Corporation or any other government agency

An investment in the Fund may not be appropriate for all investors The Fund

is not intended to be complete investment program and investors should

consider their long-term investment goals and financial needs when making an

investment decision about the Fund An investment in the Fund is intended to

be longterm investment and the Fund should not be used as trading
vehicle

ANNUAL PERFORMANCE

One way to measure the risks of investing in the Fund is to look at how its

performance varies from year-to--year The following chart shows the annual

returns of the Funds Class Shares over the two calendar years prior to the

date of this prospectus Sales loads are not reflected in this chart If

these sales loads had been included the returns shown below would have been

lower Remember that the past performance of the Fund is not indicative of

its future performance

EDGAR REPRESENTATION OF DATA POINTS USED IN PRINTED GRAPHIC

TABLE

1997 6.05%

1998 5.58%

/TABLE
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The Funds return for the nine-month period ended September 30 1999 was

10.27%

PAGE
The annual return variability of the Funds Class Shares and Class Shares

would be substantially similar to that shown for the Class Shares because

all of the Funds shares are invested in the same portfolio of securities
however the actual annual returns of the Class Shares and Class Shares

would be lower than the annual returns shown for the Funds Class Shares

because of differences in the expenses borne by each class of shares

During the two-year period shown in the bar chart the highest quarterly
return was 13.81% for the quarter ended March 31 1998 and the lowest

quarterly return was -18.19% for the quarter ended September 30 1998

COMPARATIVE PERFORWLNCE

As basis for evaluating the Funds performance and risks the table below

shows how the Funds performance compares with the MSCI EAFE Index broad-

based market index that the Funds investment adviser believes is an

appropriate benchmark for the Fund The Funds performance figures include

the maximum sales charges paid by investors The index performance figures do

not include any commissions or sales charges that would be paid by investors

purchasing the securities represented by the index Average annual total

returns are shown for the periods ended December 31 1998 the most recently

completed calendar year prior to the date of this prospectus Remember that

the past performance of the Fund is not indicative of its future performance

TABLE
CAPTION
AVERAGE ANNUAL

TOTAL RETURNS

FOR THE

PERIODS ENDED PAST SINCE

DECEER 31 1998 YEAR INCEPTION

Van Kampen International Magnum
Fund

Class Shares 0.47% 3.11%

MSCI EAFE Index 20.00% 9.l9%2

Van Kampen International Magnum
Fund

Class Shares 0.23% 3.64%1
MSCI EAFE Index 20.00% 9.19%2

Van Kampen International Magnum

Fund

Class Shares 3.83% 4.77%l
MSCI EAFE Index 20.00% 9.19%2

/TABLE
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INCEPTION DATES 7/1/96 6/30/96
THE MSCI EAFE INDEX IS AN UNMANAGED INDEX OF COMMON STOCKS AND

INCLUDES

EUROPE AUSTRALIA AND THE FAR EAST ASSUMES DIVIDENDS ARE REINVESTED

NET

OF WITHHOLDING TAXES

PAGE

FEES AND EXPENSES

OF THE FUND

This table describes the fees and expenses that you may pay if you buy and
hold shares of the Fund

TABLE
CAPTION

CLASS CLASS CLASS

SHARES SHARES SHARES

/TABLE

SHAREHOLDER FEES

FEES PAID DIRECTLY FROM YOUR INVESTMENT

TABLE

Maximum sales charge

load imposed on

purchases as
percentage of offering

price 5.75%l None None

Maximum deferred sales

charge load as
percentage of the

lesser of original

purchase price or

redemption proceeds None 5.00% l.00%4

Maximum sales charge

load imposed on

reinvested dividends None None None

Redemption fees None None None

Exchange fee None None None
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TABLE

ANNUAL FUND OPERATING EXPENSES

EXPENSES THAT ARE DEDUCTED FROM FUND ASSETS

TABLE

Management Fees5 0.80% 0.80% 0.80%

Distribution and/or

Service 12b-l
Fees6 0.25% l.00%7 1.00%7

Other ExpensesS 0.66% 0.66% 0.66%

Total Annual Fund

Operating Expenses 1.71% 2.46% 2.46%

/TABLE

REDUCED FOR PURCHASES OF $50000 AND OVER SEE PURCHASE UF SHARES
CLASS SHARES

INVESTMENTS OF $1 MILLION OR MORE ARE NOT SUBJECT TO ANY SALES

CHARGE AT THE TIME OF PURCHASE BUT DEFERRED SALES CHARGE OF 1.00% MAY BE

IMPOSED ON CERTAIN REDEMPTIONS MADE WITHIN ONE YEAR OF THE PURCHASE SEE
PURCHASE OF SHARES -- CLASS SHARES

THE MAXIMUM DEFERRED SALES CHARGE IS 5.00% IN THE FRST YEAR AFTER

PURCHASE DECLINING THEREAFTER AS FOLLOWS

YEAR 15.00%
YEAR 24.00%
YEAR 33.00%
YEAR 42.50%
YEAR 51.50%

AFTER-NONE

SEE PURCHASE OF SHARES -- CLASS SHARES
THE MAXIMUM DEFERRED SALES CHARGE IS 1.00% IN THE FIRST YEAR AFTER

PURCHASE AND 0.00% THEREAFTER SEE PURCHASE OF SHARES -- CLASS SHARES

THE FUNDS INVESTMENT ADVISER IS CURRENTLY WAIVING OR REIMHURSING

PORTION OF THE FUNDS MANAGEMENT FEES AND OTHER EXPENSES SUCH THAT THE ACTUAL
TOTAL ANNUAL FUND OPERATING EXPENSES WERE 1.65% FOR CLASS SHARES 2.40% FOR
CLASS SHARES AND 2.40% FOR CLASS SHARES FOR THE FISCAL YEAR ENDED JUNE

30 1999 THE FEE WAIVERS OR EXPENSE REIMBURSEMENTS CAN BE TERMINATED AT ANY

TIME
CLASS SHARES ARE SUBJECT TO AN ANNUAL SERVICE FEE OF UP TO 0.25%

OF THE AVERAGE DAILY NET ASSETS ATTRIHUTABLE TO SUCH CLASS OF SHARES CLASS

SHARES AND CLASS SHARES ARE EACH SUBJECT TO COMBINED ANNUAL DISTRIBUTION
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AND SERVICE FEE OF UP TO 1.00% OF THE AVERAGE DAILY NET ASSETS ATTRIBUTABLE
TO SUCH CLASS OF SHARES SEE PURCHASE OF SHARES

BECAUSE DISTRiBUTION AND/OR SERVICE 12b-1 FEES ARE PAID OUT OF THE
FUNDS ASSETS ON AN ONGOING BASIS OVER TINE THESE FEES WILL INCREASE THE
COST OF YOUR INVESTMENT AND MAY COST YOU MORE THAN PAYING OTHER TYPES OF

SALES CHARGES

EXAMPLE

The following example is intended to help you compare the cost of investing
in the Fund with the costs of Investing in other mutual funds

The example assumes that you invest $10000 in the Fund for the time periods
indicated and then redeem all of your shares at the end of those periods The

example also assumes that your investment has 5% return each year and that
the Funds operating expenses remain the same each year except for the ten
year amounts for Class Shares which reflect the conversion of Class
Shares to Class Shares after eight years Although your actual costs may
be higher or lower based on these assumptions your costs would be

TABLE
CAPTION

ONE THREE FIVE
TEN

YEAR YEARS YEARS
YEARS

Class Shares $739 $1083 $1450
$2478

Class Shares $749 $1067 $1461
$2 611

Class Shares $349 767 $1311
$2796

TABLE

You would pay the following expenses if you did not redeem your shares

TABLE
CAPTION
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ONE THREE FIVE

TEN

YEAR YEARS YEARS

YEARS

Class Shares $739 $1083 $1450
$2 478

Class Shares $249 767 $1311
$2 611

Class Shares $249 767 $1311
$2796

TABLE

BASED ON CONVERSION TO CLASS SHARES AFTER EIGHT YEARS

PAGE
INVESTMENT OBJECTIVE

POLICIES AND RISKS

The Funds investment objective is to seek longterm capital appreciation by

investing primarily in portfolio of equity securities of nonU.S issuers
in accordance with the MSCI EAFE Index country weightings determined by the
Funds investment adviser Any income received from the investment of

portfolio securities is incidental to the Funds investment objective The

Funds investment objective is fundamental policy and may not be changed
without the approval of majority of shareholders of the Funds outstanding

voting securities as defined in the Investment Company Act of 1940 as

amended the 1940 Act There are risks inherent in all investments in

securities accordingly there can be no assurance that the Fund will achieve

its investment objective

Under normal market conditions the Funds investment adviser seeks to

achieve the Funds investment objective by investing primarily in portfolio
of undervalued equity securities of nonU.S issuers using combination of

strategic geographic asset allocation and fundamental value-oriented stock

selection The Funds investment adviser seeks to create portfolio of

international equity securities it believes are undervalued by the market
The Fund focuses primarily on issuers from countries comprising the MSCI EAFE

Index The Fund may however invest up to 5% of its total assets in

countries not included in the MSCI EAFE Index The MSCI EAFE Index includes

Japan most nations in Western Europe Australia New Zealand Hong Kong and

Singapore Under normal market conditions the Fund invests at least 65% of

its total assets in securities of issuers located in at least three foreign
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countries Investments in foreign companies may offer greater opportunities

for capital growth than investments in domestic companies but also are

subject to special risks not typically associated with investing in domestic

companies As result the Funds portfolio may experience greater price

volatility than fund investing in domestic issues

The Fund is managed using twopart process combining the expertise of

team of investment professionals who individually represent different areas

of expertise and who together develop investment strategies for the Fund to

use in making buy and sell decisions Members of the global research team are

located in offices around the world including New York London Tokyo and

Singapore The Funds investment adviser makes regional allocation decisions

based on variety of factors including relative valuations earnings

expectations and macroeconomic factors and input from the regionally located

research teams Once regional allocations have been determined regional

specialists seek to identify companies they believe are undervalued

Specialists analyze each companys finances products and management and

members of the investment teams often meet with each companys management

before security is purchased for the Funds portfolio

The Fund invests primarily in common stocks Common stocks are shares of

corporation or other entity that entitle the holder to pro rata share of

the profits of the corporation if any without preference over any other

class of securities including such entitys debt securities preferred stock

and other senior equity securities Common stock usually carries with it the

right to vote and frequently an exclusive right to do so

While the Fund invests primarily in common stocks it also may invest in

preferred stocks convertible securities warrants or rights to purchase

common stock and depositary receipts Preferred stock generally has

preference as to dividends and liquidation over an issuers common stock but

ranks junior to debt securities in an issuers capital structure Unlike

interest payments on debt securities preferred stock dividends are payable

only if declared by the issuers board of directors Preferred stock also may

be subject to optional or mandatory redemption provisions The ability of

common stocks and preferred stocks to generate income is dependent on the

earnings and continuing declaration of dividends by the issuers of such

securities

convertible security is bond debenture note preferred stock or other

security that may be converted into or exchanged for prescribed amount of

common stock or other equity security of the same

PAGE

or different issuer or into cash within particular period of time at

specified price or formula convertible security generally entitles the

holder to receive interest paid or accrued on debt or the dividend paid on

preferred stock until the convertible security matures or is redeemed
converted or exchanged Before conversion convertible securities generally

have characteristics similar to both debt and equity securities The value of
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convertible securities tends to decline as interest rates rise and because

of the conversion feature tends to vary with fluctuations in the market

value of the underlying equity securities Convertible securities generally
rank senior to common stock in corporations capital structure but are

usually subordinated to comparable nonconvertibie securities Convertible

securities generally do not participate directly in any dividend increases or

decreases of the underlying equity securities although the market prices of

convertible securities may be affected by any such dividend changes or other

changes in the underlying securities

Rights and warrants entitle the holder to buy equity securities at specific

price for specific period of time Rights are similar to warrants except

that they have substantially shorter duration Rights and warrants may he

considered more speculative and less liquid than certain other types of

investments in that they do not entitle holder to dividends or voting

rights with respect to the underlying securities nor do they represent any

right in the assets of the issuing company and may lack secondary market

tinder norma market conditions the Fund may invest up to 35% of its total

assets in in debt securities including certain short and medium-term debt

securities as well as money market instruments Noneymarket instruments

include obligations of the U.S or foreign governments highquality short
Lens debt securities including Eurodollar certificates of deposit prime

commercial paper certificates of deposit bankers acceptances and other

obligations of banks and repurchase agreements The market prices of debt

securities generally fluctuate inversely with changes in interest rates so

that the value of investments in such securities can be expected to decrease

as interest rates rise and increase as interest rates fall Debt securities

with longer maturities may increase or decrease in value more than debt

securities of shorter maturities The credit risks and market prices of

lower-grade securities generally are more sensitive to negative issuer

developments such as reduced revenues or increased expenditures or adverse

economic conditions such as recession than are highergrade securities

The Fund may invest in securities of certain issuers indirectly through

investment in other investment companies Such investments are commonly used

when direct investments in certain countries are not permitted to foreign

entities Investment in other investment companies may involve duplication of

management fees and certain other expenses

The Fund may invest in issuers of small mediumor largecapitalization
companies The securities of smaller or medium-sized companies may be

subject to more abrupt or erratic market movements than securities of larger-

sized companies or the market averages in general In addition such

companies typically are subject to greater degree of change in earnings and

business prospects than are larger companies Thus to the extent the Fund

invests in smaller or mediumsized companies the Fund may be subject to

greater investment risk than that assumed through investment in the equity

securities of larger companies

RISKS OF INVESTING IN SECURITIES

OF FOREIGN ISSUERS
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The Fund invests in securities of foreign issuers Such securities may be

denominated in U.S dollars and in currencies other than U.S do1lar The

percentage of assets invested in securities of particular country or

denominated in particular currency will vary in accordance with the

investment advisers assessment of the relative yield appreciation potential
and the relationship of countrys currency to the U.S dollar which is

based upon such factors as fundamental economic strength credit quality and

interest rate trends Investments in foreign securities present certain risks

not ordinarily associated with investments in securilies of U.S issuers
These risks include fluctuations in foreign currency exchange rates
political economic or legal developments including war or other

instability expropriation of assets nationalization and confiscatory

taxation the imposition of foreign exchange limitations including currency

blockage withholding taxes on dividend or interest payments or capita
transactions or other restrictions higher transaction costs including
higher brokerage custodial and settlement costs and currency translation

costs and possible difficulty in enforcing contractual obligations or taking

judicial action Also foreign securities may not be as liquid and may be

more volatile than comparable domestic securities

In addition there often is less publicly available information about many

foreign issuers and issuers of foreign securities are subject to different
often less comprehensive auditing accounting financial reporting and

disclosure requirements than domestic issuers There is generally less

government regulation of stock exchanges brokers and listed companies abroad

than in the U.S and with respect to certain foreign countries there is

possibility of expropriation or confiscatory taxation or diplomatic

developments which could affect investment in those countries Because there

is usually less supervision and governmental regulation of exchanges brokers

and dealers than there is in the U.S the Fund may experience settlement

difficulties or delays not usually encountered in the U.S

Delays in making trades in foreign securities relating to volume constraints
limitations or restrictions clearance or settlement procedures or otherwise

could impact returns and result in temporary periods when assets of the Fund

are not fully invested or attractive investment opportunities are foregone

Investments in securities of developing or emerging market countries are

subject to greater risks than Funds investments in securities of developed

countries since emerging market countries tend to have economic structures

that are less diverse and mature and political systems that are less stable

than developed countries

In addition to the increased risks of investing in foreign securities there

are often increased transactions costs associated with investing in foreign

securities including the costs incurred in connection with converting

currencies higher foreign brokerage or dealer costs and higher settlement

costs or custodial costs
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Since the Fund invests in securities denominated or quoted in currencies

other than the U.S dollar the Fund will be affected by changes in foreign

currency exchange rates and exchange control regulations which affect the

value of investments in the Fund and the accrued income and unrealized

appreciation or depreciation of the investments Changes in foreign currency

exchange ratios relative to the U.S dollar will affect the U.S dollar value

of the Funds assets denominated in that currency and the Funds return on

such assets as well as any temporary uninvested reserves in bank deposits in

foreign currencies In addition the Pund will incur costs in connection with

conversions between various currencies

The Fund may purchase and sell foreign currency on spot basis in connection

with the settlement of transactions in securities traded in such foreign

currency The Fund also may enter into contracts with banks brokers or

dealers to purchase or sell securities or foreign currencies at future date

forward contracts foreign currency forward contract is negotiated

agreement between the contracting parties to exchange specified amount of

currency at specified future time at specified rate The rate can be

higher or lower than the spot rate between the currencies that are the

subject of the contract

The Fund may attempt to protect against adverse changes in the value of the

U.S dollar in relation to foreign currency by entering into forward

contract for the purchase or sale of the amount of foreign currency invested

or to be invested or by buying or selling foreign currency option or

futures contract for such amount Such strategies may be employed before the

Fund purchases foreign security traded in the currency which the Fund

anticipates acquiring or between the date the foreign security is purchased

or sold and the date on which payment therefor is made or received Seeking

to protect against change in the value of foreign currency in the

foregoing manner does not eliminate fluctuations in the prices of portfolio

securities or prevent losses if the prices of such securities decline

Furthermore such transactions reduce or preclude the opportunity for gain if

the value of the currency should move in the direction opposite to the

position taken Unanticipated changes in currency prices may result in poorer

overall performance for the Fund than if it had not entered into such

contracts

Investors should carefully consider the risks of foreign investments before

investing in the Fund

DERIVATIVE INSTRUMENTS

The Fund may but is not required to use various investment strategic

transactions described below to earn income facilitate portfolio management

and mitigate risks Such strategic transactions are generally accepted under

modern portfolio management and are regularly used by many mutual funds and

other institutional investors Although the Funds investment adviser seeks

to use the practices to further the Funds investment objective no assurance

can be given that these practices will achieve this result
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The Fund may purchase and sell derivative instruments such as exchange-listed
and overthecounter put and call options on securities financial futures
equity fixedincome and interest rate indices and other financial

instruments futures contracts and options thereon including but not limited

to securities index futures foreign currency exchange futures interest rate

futures and other financial futures structured notes swaps caps floors

or collars and enter into various currency transactions such as currency

forward contracts currency futures contracts currency swaps or options on

currency or currency futures In addition the Fund may invest in other

derivative instruments that are developed over time if their use would be

consistent with the objective of the Fund Collectively all of the above are

referred to as Strategic Transactions The Fund generally seeks to use

Strategic Transactions as portfolio management or hedging technique to seek

to protect against possible adverse changes in the market value of securities

held in or to be purchased for the Funds portfolio protect the Funds
unrealized gains facilitate the sale of certain securities for investment

purposes protect against changes in currency exchange rates or to adjust the

exposure to particular currency manage the effective maturity or duration

of the Funds portfolio establish positions in the derivatives markets as

substitute for purchasing or selling particular securities including for

example when the Fund adjusts its exposure to market in response to

changes in investment strategy when doing so provides more liquidity than

the direct purchase of the securities underlying such derivatives when the

Fund is restricted from directly owning the underlying securities due to

foreign investment restrictions or other reasons or when doing so provides

price advantage over purchasing the underlying securities directly either

because of pricing differential between the derivatives and securities

markets or because of lower transaction costs associated with the derivatives

transaction The Fund may invest up to 33 1/3% of its total assets in

Strategic Transactions for nonhedging purposes measured by the aggregate
notional amount of outstanding derivatives In addition the Fund may invest

up to 20% of its total assets in futures contracts and options on futures

contracts measured by the aggregate notional amount cf such outstanding

contracts

Strategic Transactions have risks including the imperfect correlation between

the value of such instruments and the underlying assets the possible default

of the other party to the transaction or illiquidity of the derivative

instruments Furthermore the ability to successfully use Strategic

Transactions depends on the Funds investment advisers ability to predict

pertinent market movements which cannot be assured Thus the use of

Strategic Transactions may result in losses greater than if they had not been

used may require the Fund to sell or purchase portfolio securities at

inopportune times or for prices other than current market values may limit

the amount of appreciation the Fund can otherwise realize on en investment
or may cause the Fund to hold security that it might otherwise sell The

use of currency transactions can result in the Fund incurring losses because

of the imposition of exchange controls suspension of settlements or the

inability of the Fund to deliver or receive specified currency In

addition amounts paid as premiums or cash or other assets held in margin

accounts with respect to Strategic Transactions are not otherwise available

to the Fund for investment purposes

15 of 43

03-L-2036



When conducted outside the U.S Strategic Transactions may not be regulated
as rigorously as in the U.S may not involve clearing mechanism and
related guarantees and are subject to the risk of governmental actions

attecting trading in or the prices of foreign securities currencies and
other instruments The value of such positions also could be adversely
affected by other complex foreigr political legal and economic factors
ii lesser availability than in the U.S of data on which to make trading
decisions iii delays in the Funds ability to act upon economic events

occurring in foreign markets during nonbusiness hours in the U.S iv the
imposition of different exercise and settlement terms and procedures and

margin requirements than in the U.S and lower trading volume and

liquidity

more complete discussion of Strategic Transactions and their risks is
contained in the Funds Statement of Additional Information The Statement of
Additional Information can be obtained by investors free of charge as
described on the back cover of this prospectus

OTHER INVESTMENTS AND RISK FACTORS

For cash management purposes the Fund may engage in repurchase agreements
with banks and brokerdealers and other financial institutions in order to
earn return on temporarily available cash Such transactions are subject to
the risk of default by the other party

The Fund may lend its portfolio securities in an amount up to 33 1/3% of its
total assets to brokerdealers banks or other recognized institutional
borrowers of securities The Fund may incur lending fees and other costs in
connection with securities lending and securities lending is subject to the
risk of default by the other party

The Fund may invest up to 15% of the Funds net assets in illiquid securities
and certain restricted securities Notwithstanding the foregoing the Fund

may not invest more than 10% of its total assets in securities subject to
legal or contractual restrictions on resale Such securities may be difficult
or impossible to sell at the time and the price that the Fund would like
Thus the Fund may have to sell such securities at lower price sell other
securities instead to obtain cash or forego other investment opportunities

Further information about these types of investments and other investment
practices that may be used by the Fund is contained in the Statement of
Additional Information

The Fund may sell securities without regard to the length of time they have
been held in order to take advantage of new investment opportunities or when
the Funds investment adviser believes the potential for capital appreciation
has lessened or for other reasons The Funds portfolio turnover is shown
under the heading Financial Highlights The portfolio turnover rate may be

expected to vary from year to year high portfolio turnover rate 100% or
more increases the Funds transactions costs including brokerage
commissions or dealer costs and high portfolio turnover rate may result
in the realization of more shortterm capital gains than if the Fund had
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lower portfolio turnover rate Increases in the Funds transaction costs

would adversely impact the Funds performance The turnover rate will not be

limiting factor however if the Funds investment adviser considers

portfolio changes appropriate

TEMPORARY DEFENSIVE STRATEGY When market conditions dictate more

defensive investment strategy the Fund may on temporary basis hold cash

or invest portion or all of its assets in moneymarket instruments

including obligations of the U.S government its agencies or

instrumentaUties obligations of foreign sovereignties other hrghquality
debt securities including prime commercial paper repurchase agreements and

bank obligations such as bankers acceptances and certificates of deposit

including Eurodollar certificates of deposit Under normal market

conditions the potential for capital appreciation on these securities will

tend to be lower than the potential for capital appreciation on other

securities that may be owned by the Fund In taking such defensive

position the Fund would not be pursuing and may not achieve its investment

objective

YEAR 2000 RISKS Like other mutual funds financial and business

organizations and individuals around the world the Fund could be adversely
affected if the computer systems used by the Funds investment adviser and

subadviser and other service providers do not properly process and calculate

date-related information and data from and after January 2000 This is

commonly known as the Year 2000 Problem The Funds investment adviser and

subadviser are taking steps that they believe are reasonably designed to

address the Year 2000 Problem with respect to computer systems that they use

and to obtain reasonable assurances that comparable steps are being taken by
the Funds other major service providers At this time there can be no

assurances that these steps will be sufficient to avoid any adverse impact to

the Fund In addition the Year 2000 Problem may adversely affect the markets

and the issuers of securities in which the Fund may invest which in turn
may adversely affect the net asset value of shares of the Fund Improperly

functioning trading systems may result in settlement problems and liquidity
issues In addition corporate and governmental data processing errors may
result in production problems for individual companies or issuers and overall

economic uncertainty Earnings of individual issuers will be affected by
remediation costs which may be substantial and may be reported

inconsistently in U.S and foreign financial statements Efforts in foreign
countries to remediate the potential Year 2000 Problem may not be as

extensive as those in the U.S As result the operations of foreign markets

and issuers may be disrupted by the Year 2000 Problem that could adversely
affect the Funds portfolio The risks are greater with respect to certain

developing or emerging market countries because there is an increased

likelihood that issuers of securities of such countries cannot anticipate or

effectively manage the effects of computer programs and the Year 2000

Problem Accordingly the Funds investments may be adversely affected The

statements above are subject to the Year 2000 Information and Readiness

Disclosure Act which may limit the legal rights regarding the use of such

statements in the case of dispute

INVESTMENT ADVISORY
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SERViCES

INVESTMENT ADVISER

Van Kampen Investment Advisory Corp is the investment adviser the Adviser
or Advisory Corp and administrator ot the Fund The Adviser is wholly
owned subsidiary of Van Kampen Investments Inc Van Karnpen Investments
Van Kampen investments is diversified asset management company with more

than two million retail investor accounts extensive capabilities for

managing institutional portfolios and more than $79 billion under management

or supervision as of September 30 1999 Van Kanipen Investments more than 50

open-end and 39 closed-end funds and more than 2500 unit investment trusts

are professionally distributed by leading authorized dealers nationwide Van

Kampen Funds Inc the distributor of the Fund the Distributor and the

sponsor of the funds mentioned above is also wholly owned subsidiary of

Van Kampen Investments Van Kampen Investments is an indirect wholly owned

subsidiary of Morgan Stanley Dean Witter Co The Advisers principal office

is located at Parkview Plaza P0 Box 5555 Oakbrook Terrace Illinois

601815555

ADVISORY AGREEMENT AND ADMINISTRATION AGREEMENT The Fund retains the Adviser

to manage the investment of its assets and to place orders for the purchase
and sale of its portfolio securities Under an investment advisory agreement
between the Adviser and the Fund the Advisory Agreement the Fund pays
the Adviser monthly fee computed based upon an annual rate of 0.80% applied
to the average daily net assets of the Fund

The Fund also retains the Adviser to provide administrative services for the

Funds day-today operations Under an administration agreement between the

Adviser and the Fund the Fund pays monthly administration fee computed
based upon an annual rate of 0.25% applied to the average daily net assets of

the Fund

The Adviser furnishes offices necessary facilities and equipment provides
administrative services and permits its officers and employees to serve

without compensation as directors or officers of the Fund if elected to such

positions The Fund pays all charges and expenses of its daytoday
operations including the compensation of directors of the Fund other than

those who are affiliated persons of the Adviser Distributor or Van Kampen

Investments the charges and expenses of legal counsel and independent

accountants distribution fees service fees custodian fees the costs of

providing reports to shareholders and all other ordinary business expenses
not specifically assumed by the Adviser
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The Adviser may utilize at its own expense credit analysis research and

trading support services provided by its affiliate Van Kampen Asset

Management Inc Asset Management

INVESTMENT SUBADVISER

18 of 43
03-L-2036



Morgan Stanley Dean Witter Investment Management Inc the Subadviser is

the Subadviser of the Fund The Subadviser is wholly owned subsidiary of

Morgan Stanley Dean Witter Co and is an affiliate of the Adviser The

Subadviser conducts worldwide portfolio management business and provides
broad range of portfolio management services to customers in the United

States and abroad At June 30 1999 the Subadviser together with its

affiliated institutional asset management companies managed assets of

approximately $175.3 billion including assets under fiduciary advice The

Subadvisers principal office is located at 1221 Avenue of the Americas New

YOLk New Yoik 10020 On December 1998 Morgan Stanley Asset Management

Inc changed its name to Morgan Stanley Dean Witter Investment Management
Inc but continues to do business in certain intance using the name Morgan

Stanley Asset Management

SUBADVISORY AGREEMENT The Adviser has entered into subadvisory agreement
with the Subadviser to assist the Adviser in performing its investment

advisory functions The Adviser pays the Subadviser on monthly basis

portion of the net advisory fees the Adviser receives from the Fund

GENERAL

From time to time the Adviser the Subadviser or the Distributor may
voluntarily undertake to reduce the Funds expenses by reducing the fees

payable to them or by reducing other expenses of the Fund in accordance with

such limitations as the Adviser the Subadviser or Distributor may establish

PERSONAL INVESTMENT POLICIES The Fund the Adviser and the Subadviser have

adopted Codes of Ethics designed to recognize the fiduciary relationship

among the Fund the Adviser and the Subadviser and their respective

employees The Codes of Ethics permit directors trustees officers and

employees to buy and sell securities for their personal accounts subject to

certain restrictions Persons with access to certain sensitive information

are subject to preclearance and other procedures designed to prevent
conflicts of interest

PORTFOLIO MANAGEMENT Francine Bovich is responsible for the day-to--day

management of the Funds investment portfolio Ms Bovich joined the

Subadviser in 1993 and is currently Managing Director of the Subadviser and

Morgan Stanley Dean Witter Co Prior to joining the Subadviser she was

Principal and Executive Vice President of Westwood Management Corp
registered investment adviser Ms Bovich began her investment career at

Bankers Trust Company and also was Managing Director of Citicorp Investment

Management Inc where she had responsibility for the Institutional

Investment Management Group Ms Bovich was appointed and serves as the U.S
Representative to the United Nations Investment Committee In addition she

serves as an Emeritus Trustee and Chair of the Investment SubCommittee for

Connecticut College and is former board member of the YWCA Retirement Fund
Ms Bovich graduated from Connecticut College with B.A in Economics and

received her M.B.A in Finance from New York University Ms Bovich has had

primary responsibility for managing the Funds portfolio since its inception
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PURCHASE OF SHARES

GENERAL

The Fund offers three classes of shares designated as Class Shares Class

Shares and Class Shares By offering three classes of shares the Fund

permits each investor to choose the class of shares that is most beneficial

given the amount to be invested and the length of time the investor expects

to hold the shares

Initial investments must be at least $1000 for each class of shares and

subsequent investments must be at least $25 for each class of shares Both

minimums may be waived by the Distributor for plans involving periodic

investments
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Each class ot shares represents an interest in the same portfolio of

investments of the Fund and has the same rights except that Class

Shares generally bear the sales charge expenses at the time of purchase while

Class Shares and Class Shares bear the sales charge expenses at the time

of redemption and any expenses including higher distribution fees and

transfer agency costs resulting from such deferred sales charge arrangement
ii generally each class of shares has exclusive voting rights with respect

to approvals of the Rule 12b-1 distribution plan and service plan each as

described below under which its distribution fee or service fee is paid
iii each class of shares has different exchange privileges iv certain

classes of shares are subject to conversion feature and certain classes

of shares have different shareholder service options available

The offering price of the Funds shares is based upon the Funds net asset

value per share plus sales charges where applicable The net asset values

per share of the Class Shares Class Shares and Class Shares are

generally expected to be substantially the same In certain circumstances

however the per share net asset values of the classes of shares may differ

from one another reflecting the daily expense accruals of the higher

distribution fees and transfer agency costs applicable to the Class Shares

and Class Shares and the differential in the dividends that may be paid on

each class of shares

The net asset value per share for each class of shares of the Fund is

determined once daily as of the close of trading on the New York Stock

Exchange the Exchange currently 400 p.m New York time each day the

Exchange is open for trading except on any day on which no purchase or

redemption orders are received or there is not sufficient degree of trading

in the Funds portfolio securities such that the Funds net asset value per

share might be materially affected The Funds Board of Directors reserves

the right to calculate the net asset value per share and adjust the offering

price based thereon more frequently than once daily if deemed desirable Net

asset value per share for each class is determined by dividing the value of

the Funds portfolio securities cash and other assets including accrued

interest attributable to such class less all liabilities including accrued
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expenses attributable to such class by the total number of shares of the

class outstanding Such computation is made by using prices as of the close

of trading on the Exchange and valuing securities listed or traded on

riatiojial securiLies exchange dL the closing price or if no closing price is

available at the last reported sale price and if there has been no sale

that day at the mean between the last reported bid and asked prices ii
valuing overthe-counter securities at the last reported sale price from the

National Association of Securities Dealers automated Quotations NASDAQ
iii valuing unlisted securities and any securities for which market

quotations are not readily available at the average of the mean between the

current reported hid and asked prices obtained from reputabe brokers and

iv valuing any other assets at fair value as determined in good faith by

the Adviser in accordance with procedures established by the Funds Board of

Directors Debt securities with remaining maturities of 60 days or less are

valued on an amorLized cost basis which approximates market value

Trading in securities on many foreign securities exchanges including

European and Far Eastern securities exchanges and over-thecounter markets

is normally completed before the close of business on each U.S businens day
In addition securities tradIng in particular country or countries may not

take place on all U.S business days or may take place on days which are not

U.S business days Changes in valuations on certain securities may occur at

times or on days on which the Funds net asset value is not calculated and on

which the Fund does not effect sales redemptions and exchanges of its

shares

The Fund calculates net asset value per share and therefore effects sales

redemptions and exchanges of its shares as of the close of trading or the

Exchange each day the Exchange is open for trading Such calculation does not

take place contemporaneously with the determination of the prices of certain

foreign portfolio securities used in such calculation

If events materially affecting the value of foreign portfolio securities or

other portfolio securities occur between the time when their price is

determined and the time when the Funds net asset value is calculated such

securities may be valued at fair value as determined in good faith by the

Adviser based in accordance with procedures established by the Funds Board

of Directors

The Fund has adopted distribution plan the Distribution Plan with

respect to each class of its shares pursuant to Rule 12bl under the 1940

Act The Fund also has adopted service plan the Service Plan with

respect to each class of its shares Under the Distribution Plan and the

Service Plan the Fund pays distribution fees in connection with the sale and

distribution of its shares and service fees in connection with the provision

of ongoing services to shareholders of each class

The amount of distribution and service fees varies among the classes offered

by the Fund Because these fees are paid out of the Funds assets on an

ongoing basis these fees will increase the cost of your investment in the

Fund By purchasing class of shares subject to higher distribution and

service fees you may pay more over time than on class of shares with other

types of sales charge arrangements Longterm shareholders may pay more than
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the economic equivalent of the maximum front-end sales charges permitted by

the rules of the National Association of Securities Dealers Inc NASD
The net income attributable to class of shares wfl be reduced by the

amount of the distribution fees arid other expenses of the Fund associated

with such class of shares To assist investors in comparing classes of

shares the tables under the heading Fees and Expenses of the Fund provide

summary of sales charges and expenses and an example of the sales charges

and expenses of the Fund applicable to each class of shares

The shares are offered to the public on continuous basis through the

Distributor as principal underwriter which is located at Parkview Plaza

P0 Box 5555 Oakbrook Terrace illinois 601815555 Shares also are offered

through members of the NASD who are acting as securities dealers dealers
and NASD members or eligible non-NASD members who are acting as brokers or

agents for investors brokers Dealers and brokers are sometimes

referred to herein as authorized dealers

Shares may be purchased on any business day by completing the application

accompanying this prospectus and forwarding the application directly or

through an authorized dealer to the Funds shareholder service agent Van

Kampen Investor Services Inc Investor Services wholly owned

subsidiary of Van Kaxapen Investments When purchasing shares of the Fund

investors must specify whether the purchase is for Class Shares Class

Shares or Class Shares Sales personnel of authorized dealers distributing

the Funds shares are entitled to receive compensation for selling such

shares and may receive differing compensation for selling Class Shares
Class Shares or Class Shares

The offering price for shares is based upon the next calculation of net asset

value per share plus sales charges where applicable after an order is

received by Investor Services Orders received by authorized dealers prior to

the close of the Exchange are priced based on the date of receipt provided

such order is transmitted to Investor Services prior to Investor Services

close of business on such date Orders received by authorized dealers after

the close of the Exchange or transmitted to Investor Services after its close

of business are priced based on the date of the next computed net asset value

per share provided they are received by Investor Services prior to Investor

Services close of business on such date It is the responsibility of

authorized dealers to transmit orders received by them to Investor Services

so they will be received in timely manner

The Fund and the Distributor reserve the right to refuse any order for the

purchase of shares The Fund also reserves the right to suspend the sale of

the Funds shares in response to conditions in the securities markets or for

other reasons Shares of the Fund may be sold in foreign countries where

permissible

Investor accounts will automatically be credited with additional shares of

the Fund after any Fund distributions such as dividends and capital gain

dividends unless the investor instructs the Fund otherwise Investors

wishing to receive cash instead of additional shares should contact the Fund

at 800 341-2911 or by writing to the Fund do Van Kaxnpen Investors

Services Inc P0 Box 218256 Kansas City MO 641218256
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CLASS SHARES

Class Shares of the Fund are sold at net asset value plus an initial

maximum sales charge of up to 5.75% of the offering price or 6.10% of the

net amount invested reduced on investments of $50000 or more as follows

CLASS SHARES

SALES CHARGE SCHEDULE

TABLE
CAPTION

AS%OF AS%OF
SiZE OF OFFERING NET AMOUNT

INVESTMENT PRICE INVESTED

Less than $50000 6.10%

$50000 but less than $100000 4.75% 4.99%

S100000 but less than $250000 3.75% 3.90%

$250000 but less than $500000 2.75% 2.83%

$500000 but less than $1000000 2.00% 2.04%

$1000000 or more

/TABLE

NO SALES CHARGE IS PAYABLE AT THE TIME OF PURCHASE ON INVESTMENTS OF

$1 MILLION OR MORE ALTHOUGH FOR SUCH INVESTMENTS THE FUND MAY IMPOSE

CONTINGENT DEFERRED SALES CHARGE OF 1.00% ON CERTAIN REDEMPTIONS

MADE WITHIN ONE YEAR OF THE PURCHASE THE CONTINGENT DEFERRED SALES

CHARGE IS ASSESSED ON AN AMOUNT EQUAL TO THE LESSER OF THE THEN

CURRENT MARKET VALUE OR THE COST OF THE SHARES BEING REDEEMED

ACCORDINGLY NO SALES CHARGE IS IMPOSED ON INCREASES IN NET ASSET

VALUE ABOVE THE INITIAL PURCHASE PRICE

No sales charge is imposed on Class Shares received from reinvestment of

dividends or capital gain dividends

Under the Distribution Plan and Service Plan the Fund may spend up to

total of 0.25% per year of the Funds average daily net assets with respect

to the Class Shares of the Fund From such amount under the Service Plan

the Fund may spend up to 0.25% per year of the Funds average daily net

assets with respect to the Class Shares for the ongoing provision of

services to Class shareholders by the Distributor and by brokers dealers
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or financial intermediaries and for the maintenance of such shareholders

accounts

CLASS SHARES

Class Shares of the Fund are sold at net asset value and are subject to

contingent deferred sales charge if redeemed within five years of purchase as

shown in the table as follows

CLASS SHARES

SALES CHARGE SCHEDULE

TABLE
CAPTION

CONTINGENT

DEFERRED

SALES CHARGE

P.S PERCENTAGE OF

DOLLAR ANOUNP

YEAR SINCE PURCHASE SUBJECT TO CHARGE

First 5.00%

Second 4.00%

Third 3.00%

Fourth 2.50%

Fifth 1.50%

Sixth and After None

TABLE

The contingent deferred sales charge is assessed on an amount equal to the

lesser of the then current market value or the cost of the shares being

redeemed Accordingly no sales charge is imposed on increases in net asset

value above the initial purchase price In addition no sales charge is

assessed on shares derived from reinvestment of dividends or capital gain

dividends It is presently the policy of the Distributor not to accept any

order for Class Shares in an amount of 500000 or more because it

ordinarily will be more advantageous for an investor making such an

investment to purchase Class Shares

The amount of the contingent deferred sales charge if any varies depending

on the number of years from the time of payment for the purchase of Class

Shares until the time of redemption of such shares Solely for purposes of

determining the number of years from the time of any payment for the purchase

of shares all payments during month are totaled and deemed to have been

made on the last day of the month
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In determining whether contingent deferred sales charge applies to

redemption it is assumed shares being redeemed first are any shares in the

shareholders Fund account that are riot subject to contingent deferred

sales charge followed by shares held the longest in the shareholders
account
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Under the Distribution Plan the Fund may spend up to 0.75% per year of the

Funds average daily net assets with respect to the Class Shares of the

Fund In addition under the Service Plan the Fund may spend up to 0.25% per

year of the Funds average daily net assets with respect to the Class

Shares for the ongoing provision of services to Class shareholders by the

Distributor and by brokers dealers or financial intermediaries and for the

maintenance of such shareholders accounts

CLASS SHARES

Class Shares of the Fund are sold at net asset value and are subject to

contingent deferred sales charge of 1.00% of the dollar amount subject to

charge if redeemed within one year of purchase

The contingent deferred sales charge is assessed on an amount equal to the

lesser of the then current market value or the cost of the shares being

redeemed Accordingly no sales charge is imposed on increases in net asset

value above the initial purchase price In addition no sales charge is

assessed on shares derived from reinvestment of dividends or capital gain

dividends It is presently the policy of the Distributor not to accept any

order for Class Shares in an amount of $1 million or more because it

ordinarily will be more advantageous for an investor making such an

investment to purchase Class Shares

In determining whether contingent deferred sales charge applies to

redemption it is assumed shares being redeemed first are any shares in the

shareholders Fund account that are not subject to contingent deferred

sales charge followed by of shares held the longest in the shareholders
account

Under the Distribution Plan the Fund may spend up to 0.75% per year of the

Funds average daily net assets with respect to the Class Shares of the

Fund In addition under the Service Plan the Fund may spend up to 0.25% per

year of the Funds average daily net assets with respect to the Class

Shares for the ongoing provision of services to Class shareholders by the

Distributor and by brokers dealers or financial intermediaries and for the

maintenance of such shareholders accounts

CONVERSION FEATURE
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Class Shares and any dividend reinvestment plan Class Shares received on

such shares automatically convert to Class Shares eight years after the

end of the calendar month in which the shares were purchased Such conversion

will be on the basis of the relative net asset values per share without the

imposition of any sales load fee or other charge The conversion schedule

applicable to share of the Fund acquired through the exchange privilege

from another Van Kampen fund participating in the exchange program is

determined by reference to the Van Kampen fund from which such share was

originally purchased

The conversion of such shares to Class Shares is subject to the continuing

availability of an opinion of counsel to the effect that the assessment

of the higher distribution fee and transfer agency costs with respect to such

shares does not result in the Funds dividends or capital gain dividends

constituting preferential thvidends under the federal income tax law and

ii the conversion of shares does not constitute taxable event under

federal income tax law The conversion may be suspended if such an opinion is

no longer available and such shares might continue to be subject to the

higher aggregate fees applicable to such shares for an indefinite period

WAIVER OF CONTINGENT DEFERRED SALES CHARGE

The contingent deferred sales charge is waived on redemptions of Class

Shares and Class Shares within one year following the death or

disability as disability is defined by federal income tax law of

shareholder ii for required minimum distributions from an individual

retirement account IRA or certain other retirement plan distributions

iii for withdrawals under the Funds systematic withdrawal plan but limited

to 12% annually of the initial value of the account iv if no commission or

transaction fee is paid to authorized dealers at the time of purchase of such

shares and if made by involuntary liquidation by the Fund of

shareholders account as described under the heading Redemption of Shares

Subject to certain limitations shareholder who has redeemed Class Shares

of the Fund may reinvest in Class Shares at net asset value with credit for

any contingent deferred sales charge if the reinvestment is made
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within 180 days after the redemption For more complete description of

contingent deferred sales charge waivers please refer to the Funds
Statement of Additional Information or contact your authorized dealer

QUANTITY DISCOUNTS

Investors purchasing Class Shares may under certain circumstances

described below be entitled to pay reduced or no sales charges Investors
or their authorized dealers must notify the Fund at the time of the purchase

order whenever quantity discount is applicable to purchases Upon such

notification an investor will receive the lowest applicable sales charge
Quantity discounts may be modified or terminated at any time For more

information about quantity discounts investors should contact their

authorized dealer or the Distributor
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person eligible for reduced sales charge includes an individual his or

her spouse and children under 21 years of age and any corporation
partnership or sole proprietorship which is 100% owned either alone or in

combination by any of the foregoing trustee or other fiduciary purchasing

for single trust or for single fiduciary account or company as

defined in Section 2a8 of the 1940 Act

As used herein Participating Funds refers to certain openend investment

companies advised by Asset Management or Advisory Corp and distributed by
the Distributor as determined from time to time by the Funds Roard of

Directors

VOLUME DISCOUNTS The size of investment shown in the Class Shares sales

charge table applies to the total dollar amount being invested by any person
in shares of the Fund or in any combination of shares of the Fund and shares

of other Participating Funds although other Participating Funds may have

different sales charges

CUMULATIVE PURCHASE DISCOUNT The size of investment shown in the Class

Shares sales charge table may also be determined by combining the amount

being invested in shares of the Participating Funds plus the current offering

price of all shares of the Participating Funds which have been previously

purchased and are still owned

LETTER OF INTENT Letter of Intent provides an opportunity for an investor

to obtain reduced sales charge by aggregating the investments over 13-

month period to determine the sales charge as outlined in the Class Shares

sales charge table The size of investment shown in the Class Shares sales

charge table includes purchases of shares of the Participating Funds over

13month period based on the total amount of intended purchases plus the

value of all shares of the Participating Funds previously purchased and still

owned An investor may elect to compute the 13month period starting up to 90

days before the date of execution of Letter of Intent Each investment made

during the period receives the reduced sales charge applicable to the total

amount of the investment goal The initial purchase must be for an amount

equal to at least 5% of the minimum total purchase amount of the level

selected If trades not initially made under Letter of Intent subsequently

qualify for lower sales charge through the 90day backdating provisions an

adjustment will be made at the time of the expiration of the Letter of Intent

to give effect to the lower charge Such adjustment in sales charge will be

used to purchase additional shares for the shareholder at the applicable

discount category The Fund initially will escrow shares totaling 5% of the

dollar amount of the Letter of Intent to be held by Investor Services in the

name of the shareholder In the event the Letter of Intent goal is not

achieved within the specified period the investor must pay the difference

between the sales charge applicable to the purchases made and the reduced

sales charge previously paid Such payments may be made directly to the

Distributor or if not paid the Distributor will liquidate sufficient

escrowed shares to obtain the difference

OTHER PURCHASE PROGRAMS

Purchasers of Class Shares may be entitled to reduced or no initial sales

charges in connection with the unit investment trust reinvestment program and

purchases by registered representatives of selling firms or purchases by
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persons affiliated with the Fund or the Distributor The Fund reserves the

right to modify or terminate these arrangements at any time
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UNIT INVESTMENT TRUST REINVESTMENT PROGRAN The Fund permits unitholders of

unit investment trusts to reinvest distributions from such trusts in Class

Shares of the Fund at net asset value per share and with no minimum initial

or subsequent investment requirement if the administrator of an investors
unit investment trust program meets certain uniform criteria relating to cost

savings by the Fund and the Distributor The total sales charge for all other

investments made from unit investment trust distributions will be 1.00% of

the offering price 1.01% of net asset value Of this amount the

Distributor will pay to the authorized dealer if any through which such

participation in the qualifying program was initiated 0.50% of the offering

price as dealer concession or agency commission Persons desiring more

information with respect to this program including the terms and conditions

that apply to the program should contact their authorized dealer or the

Distributor

The administrator of such unit investment trust must have an agreement with

the Distributor pursuant Lu which the administrator will submit single

bulk order and make payment with single remittance for all investments in

the Fund during each distribution period by all investors who choose to

invest in the Fund through the program and provide Investor Services with

appropriate backup data for each investor participating in the program in

computerized format fully compatible with Investor Services processing

system

In order to obtain these special benefits all dividends and other

distributions by the Fund must be reinvested in additional shares and there

can not be any systematic withdrawal program There will be no minimum for

reinvestments from unit investment trusts The Fund will send account

activity statements to such participants on quarterly basis only even if

their investments are made more frequently The Fund reserves the right to

modify or terminate this program at any time

NET ASSET VALUE PURCHASE OPTIONS Class Shares of the Fund may be purchased

at net asset value upon written assurance that the purchase is made for

nvestment purposes and that the shares will not be resold except through

redemption by the Fund by

Current or retired trustees or directors of funds advised by Morgan

Stanley Dean Witter Co and any of its subsidiaries and such persons
families and their beneficial accounts

Current or retired directors officers and employees of Morgan Stanley

Dean Witter Co and any of its subsidiaries employees of an investment

subadviser to any fund described in above or an affiliate of such

subadviser and such persons families and their beneficial accounts

Directors officers employees and when permitted registered

representatives of financial institutions that have selling group
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agreement with the Distributor and their spouses and children under 21 years

of age when purchasing for any accounts they beneficially own or in the

case of any such financial institution when purchasing for retirement plans

for such institutions employees provided that such purchases are otherwise

permitted by such institutions

Registered investment advisers who charge fee for their services
trust companies and bank trust departments investing on their own behalf or

on behalf of their clients The Distributor may pay authorized dealers

through which purchases are made an amounL up to 0.50% of the amount

invested over 12month period

Trustees and other fiduciaries purchasing shares for retirement plans

which invest in multiple fund families through brokerdealer retirement plan

alliance programs that have entered into agreements with the Distributor and

which are subject to certain minimum size and operational requirements
Trustees and other fiduciaries should refer to the Statement of Additional

Information for further details with respect to such alliance programs

Beneficial owners of shares of Participating Funds held by retirement

plan or held in tax-advantaged retirement account who purchase shares of

the Fund with proceeds from distributions from such plan or retirement

account other than distributions taken to correct an excess contribution
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Accounts as to which bank or broker-dealer charges an account

management fee wrap accounts provided the bank or brokerdealer has

separate agreement with the Distributor

Trusts created under pension profit sharing or other employee benefit

plans qualified under Section 401a of the Internal Revenue Code of 1986 as

amended the Code or custodial accounts held by bank created pursuant

to Section 403b of the Code and sponsored by nonprofit organizations

defined under Section 501 of the Code and assets held by an employer or

trustee in connection with an eligible deferred compensation plan under

Section 457 of the Code Such plans will qualify for purchases at net asset

value provided for plans initially establishing accounts with the

Distributor in the Participating Funds after February 1997 that the

initial amount invested in the Participating Funds is at least $500000 or

such shares are purchased by an employer sponsored plan with more than

100 eligible employees Such plans that have been established with

Participating Fund or have received proposals from the Distributor prior to

February 1997 based on net asset value purchase privileges previously in

effect will be qualified to purchase shares of the Participating Funds at net

asset value for accounts established on or before May 1997 Section 403b
and similar accounts for which Van Kampen Trust Company serves as custodian

will not be eligible for net asset value purchases based on the aggregate

investment made by the plan or the number of eligible employees except under

certain uniform criteria established by the Distributor from time to time

Prior to February 1997 commission will be paid to authorized dealers

who initiate and are responsible for such purchases within rolling twelve

month period as follows 1.00% on sales to $5 million plus 0.50% on the next

$5 million plus 0.25% on the excess over $10 million For purchases on

February 1997 and thereafter commission will be paid as follows 1.00%

on sales to $2 million plus 0.80% on the next $1 million plus 0.50% on the

next $4 million plus 0.25% on the excess over $50 million
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Individuals who are members of qualified group For this purpose
qualified group is one which has been in existence for more than six

months ii has purpose other than to acquire shares of the Fund or

similar investments iii has given and continues to give its endorsement or

authorization on behalf of the group for purchase of shares of the Fund and

Participating Funds iv has membership that the authorized dealer can

certify as to the groups members and satisfies other uniform criteria

established by the Distributor for the purpose of realizing economies of

scale in distributing such shares qualified group does not include one

whose sole organizational nexus for example is that its participants are
credit card holders of the same institution policy holders of an insurance

company customers of bank or brokerdealer clients of an investment

adviser or other similar groups Shares purchased in each groups
participants account in connection with this privilege will be subject to

contingent deferred sales charge of 1.00% in the event of redemption within

one year of purchase and commission will he paid to authorized dealers who

initiate and are responsible for such sales to each individual as follows
1.00% on sales to $2 million plus 0.80% on the next $1 million and 0.50% on

the excess over $3 million

The term families includes persons spouse children under 21 years of

age and grandchildren parents and persons spouses parents

Purchase orders made pursuant to clause may be placed either through
authorized dealers as described above or directly with Investor Services by

the investment adviser trust company or bank trust department provided that

Investor Services receives federal funds for the purchase by the close of

business on the next business day following acceptance of the order An

authorized dealer may charge transaction fee for placing an order to

purchase shares pursuant to this provision or for placing redemption order

with respect to such shares Authorized dealers will be paid service fee as

described above on purchases made under options through above The

Fund may terminate or amend the terms of offering shares of the Fund at net

asset value to such groups at any time
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REDEMPTION OF

SHARES

Generally shareholders may redeem for cash some or all of their shares

without charge by the Fund other than applicable sales charge at any time
As described under the heading Purchase of Shares redemptions of Class

Shares and Class Shares may be subject to contingent deferred sales

charge In addition certain redemptions of Class Shares for shareholder

accounts of $1 million or more may be subject to contingent deferred sales

charge Redemptions completed through an authorized dealer or custodian of

retirement plan account may involve additional fees charged by the dealer

or custodian

Except as specified below under Telephone Redemption Requests payment for

shares redeemed generally will be made by check mailed within seven days

after receipt by Investor Services of the request and any other necessary
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documents in proper form as described below Such payment may be postponed or

the right of redemption suspended as provided by the rules of the SEC Such

payment may under certain circumstances be paid wholly or in part by

distribution-in-kind of portfolio securities which may result in brokerage

costs and gain or loss for federal income tax purposes when such securities

are sold If the shares to be redeemed have been recently purchased by check
investor Services may delay the payment of redemption proceeds until it

confirms the purchase check has cleared which may take up to 15 days
taxable gain or loss will be recognized by the shareholder upon redemption of

shares

WRITTEN REDEMPTION REQUESTS Shareholders stay request redemption of shares

by written request in proper form sent directly to Van Kampen Investor

Services Inc P0 Box 218256 Kansas City MO 64121-8256 The request for

redemption should indicate the number of shares to be redeemed the class

designation of such shares and the shareholders account number The

redemption request must be signed by all persons in whose names the shares

are registered Signatures must conform exactly to the account registration
If the proceeds of the redemption exceed $50000 or if the proceeds are not

to be paid to the record owner at the record address or if the record

address has changed within the previous 30 days signatures must be

guaranteed by one of the following bank or trust company brokerdealer
credit union national securities exchange registered securities

association or clearing agency savings and loan association or federal

savings bank

Generally properly signed written request with any required signature

guarantee is all that is required for redemption to be in proper form In

some cases however additional documents may be necessary In the case of

shareholders holding certificates the certificates for the shares being

redeemed properly endorsed for transfer must accompany the redemption

request In the event the redemption is requested by corporation
partnership trust fiduciary executor or administrator and the name and

title of the individuals authorizing such redemption is not shown in the

account registration copy of the corporate resolution or other legal

documentation appointing the authorized signer and certified within the prior

120 days must accompany the redemption request IRA redemption requests

should be sent to the IRA custodian to be forwarded to Investor Services

Contact the IRA custodian for further information

In the case of written redemption requests sent directly to Investor

Services the redemption price is the net asset value per share next

determined after the request in proper form is received by Investor Services

AUTHORIZED DEALER REDEMPTION REQUESTS Shareholders may place redemption

requests through an authorized dealer Orders sent through authorized dealers

must be at least $500 unless transmitted by your authorized dealer via the

FtJNDSERV network The redemption price for such shares is the net asset

value per share next calculated after an order in proper form is received by

an authorized dealer provided such order is transmitted to the Distributor

prior to the Distributors close of business on such day It is the

responsibility of authorized dealers to transmit redemption requests received

by them to the Distributor so they will be received prior to such time

Redemptions completed through an authorized dealer may involve additional

fees charged by the dealer
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TELEPHONE REDEMPTION REQUESTS The Fund permits redemption of shares by

telephone and for redemption proceeds to be sent to the address of record for

the account or to the bank account of record as described below
shareholder automatically has telephone redemption privileges unless the

shareholder indicates otherwise by checking the applicable box on the

application form accompanying the prospectus To redeem shares contact the

telephone transaction line at 800 4215684 Van Kampen Investments
Investor Services and the Fund employ procedures considered by them to be

reasonable to confirm that instructions communicated by telephone are

genuine Such procedures include requiring certain personal identification

informaton prior to acting upon telephone instructions tape-recording

telephone communications and providing written confirmation of instructions

communicated by telephone If reasonable procedures are employed none of Van

Tampen Investments Investor Services or the Fund will be liable for

following telephone instructions which it reasonably believes to be genuine
Telephone redemptions may not be available if the shareholder cannot reach

Investor Services by telephone whether because all telephone lines are busy

or for any other reason in such case shareholder would have to use the

Funds other redemption procedure previously described Requests received by
Investor Services prior to 400 p.m New York time will be processed at the

next determined net asset value per share These privileges are available for

all accounts other than retirement accounts or accounts with shares

represented by certificates lf an account has multiple owners Investor

Services may rely on the instructions of any one owner

For redemptions authorized by telephone amounts of $50000 or less may be

redeemed daily if the proceeds are to be paid by check and amounts of at

least $1000 up to $1 million may be redeemed daily if the proceeds are to be

paid by wire The proceeds must be payable to the shareholders of record

and sent to the address of record for the account or wired directly to their

predesignated bank account This privilege is not available if the address of

record has been changed within 30 days prior to telephone redemption

request Proceeds from redemptions payable by wire transfer are expected to

be wired on the next business day following the date of redemption The Fund

reserves the right at any time to terminate limit or otherwise modify this

redemption privilege

OTHER REDEMPTION INFORM1TION The Fund may redeem shares of any shareholder

account that has value on the date of the notice of redemption less than

the minimum initial investment as specified in this prospectus At least 60

days advance written notice of any such involuntary redemption will be

provided to the shareholder and such shareholder will be given an opportunity

to purchase the required value of additional shares at the next determined

net asset value without sales charge Any involuntary redemption may oniy

occur if the shareholder account is less than the minimum Initial investment

due to shareholder redemptions

DISTRIBUTIONS FROM

THE FUND
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In addition to any increase in the value of shares which the Fund may
achieve shareholders may receive distributions from the Fund of dividends
and capital gain dividends

DIVIDENDS Dividends from stocks and interest earned from other investments
are the Funds main sources of income The Funds present policy which may
be changed at any time by the Board of Directors is to distribute all or

substantially all ot this income less expenses at least annually as

dividends to shareholders Dividends are automatically applied to purchase
additional shares of the Fund at the next determined net asset value unless
the shareholder instructs otherwise

The per share dividends on Class Shares and Class Shares may be lower
than the per share dividends on Class Shares as result of the higher
distribution fees and transfer agency costs applicable to such classes of
shares
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CAPITAL GAIN DIVIDENDS The Fund may realize capital gains or losses when it

sells securities depending on whether the sales prices for the securites
are higher or lower than purchase prices Net realized capital gain

represents the total profits from sales of securities minus total losses from
sales of securities including and losses carried forward from prior years
other than net short-term capital gain from sales of securities held for one

year or less The Fund distributes any taxable net realized capital gain to

shareholders as capital gain dividends at least annually As in the case of

dividends capital gain dividends are automatically reinvested in additional

shares of the Fund at the next determined net asset value unless the
shareholder instructs otherwise

SHAREHOLDER SERVICES

Listed below are some of the shareholder services the Fund offers to

investors For more complete description of the Funds shareholder

services such as investment accounts share certificates retirement plans
automated clearing house deposits dividend diversification and the

systematic withdrawal plan please refer to the Statement of Additional

Information or contact your authorized dealer

REINVESTMENT PLAN convenient way for investors to accumulate additional
shares is by accepting dividends and capital gain dividends in shares of the
Fund Such shares are acquired at net asset value per share withouL sales

charge on the applicable payable date of the dividend or capital gain
dividend Unless the shareholder instructs otherwise the reinvestment plan
is automatic This instruction may be made by telephone by calling 800 341-
2911 800 4212833 for the hearing impaired or by writing to Investor
Services The investor may on the initial application or prior to any
declaration instruct that dividends be paid in cash and capital gain
dividends be reinvested at net asset value or that both dividends and

capital gain dividends be paid in cash
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AUTOMATIC INVESTMENT PLAN An automatic investment plan is available under
which shareholder can authorize Investor Services to charge bank account
on regular basis to invest predetermined amounts in the Fund Additional
information is available from the Distributor or your authorized dealer

EXCHANGE PRIVILEGE Shares of the Fund may be exchanged for shares of the
same class of any Participating Fund based on the next computed net asset
vaue per share of each fund after requesting the exchange without any sales
charge subject to certain limitations Shares of the Fund may be exchanged
for shares of any Participating Fund only if shares of that Participating
Fund are available for sale however during periods of suspension of sales
shares of Participating Fund may be available for sale only to existing
shareholders of Participating Fund Shareholders seeking an exchange into

Participating Fund should obtain and read the current prospectus for such
fund prior to implementing an exchange prospectus of any of the
Participating Funds may he obtained from any authorized dealer or the
Distributor

To be eligible for exchange shares of the Fund must have been registered in
the shareholders name for at least 30 days prior to an exchange Shares of
the Fund registered in shareholders name for less than 30 days may only be
exchanged upon receipt of prior approval of the Adviser It is the policy of
the Adviser under normal circumstances not to approve such requests

When shares that are subject to contingent deferred sales charge are
exchanged among Participating Funds the holding period for purposes of

computing the contingent deferred sales charge is based upon the date of the
initial purchase of such shares from Participating Fund When such shares
are redeemed and not exchanged for shares of another Participating Fund the
shares are subject to the contingent deferred sales charge schedule imposed
by the Participating Fund from which such shares were originally purchased

Exchanges of shares are sales of one Participating Fund and purchases of
another Participating Fund The sale may result in gain or loss for federal
income tax purposes It the shares sold have been held for less than 91 days
the sales charge paid on
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such shares is carried over and included in the tax basis of the shares
acquired

shareholder wishing to make an exchange may do so by sending written
request to Investor Services or by contacting the telephone transaction line
at 800 421-5684 shareholder automatically has telephone exchange
privileges unless the shareholder indicates otherwise by checking the
applicable box on the application form accompanying the prospectus Van
Kampen Investments Investor Services and the Fund employ procedures
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considered by them to be reasonable to confirm that instructions communicated

by telephone are genuine Such procedures include requiring certain personal
identification information prior to acting upon telephone instructions tape
recording telephone communications and providing written confirmation of
instructions communicated by telephone If reasonable procedures are
employed none of Va Kampen Investments Investor Services or the Fund will
be liable for following telephone instructions which it reasonably believes
to be genuine If the exchanging shareholder does not have an account in the
fund whose shares are being acquired new account will be established with
the same registration dividend arid capital gain dividend options except
dividend diversification and authorized dealer of record as the account from
which shares are exchanged unless otherwise specified by the shareholder In

order to establish systematic withdrawal plan for the new account or
reinvest dividends from the new account into another fund however an

exchanging shareholder must submit specific request The Fund reserves the
right to reject any order to acquire its shares through exchange In

addition the Fund and other Participating Funds may restrict exchanges by
shareholders engaged in excessive trading by limiting or disallowing the

exchange privileges to such shareholders For further information on these
restrictions see the Statement of Additional Information The Fund may
modify restrict or terminate the exchange privilege at any time on 60 days
notice to its shareholders of any termination or material amendment

For purposes of determining the sales charge rate previously paid on Class

Shares all sales charges paid on the exchanged security and on any security
previously exchanged for such security or for any of its predecessors shall
be included If the exchanged security was acquired through reinvestment
that security is deemed to have been sold with sales charge rate equal to
the rate previously paid on the security on which the dividend or
distribution was paid If shareholder exchanges less than all of such
shareholders securities the security upon which the highest sales charge
rate was previously paid is deemed exchanged first

Exchange requests received on business day prior to the time shares of the
funds involved in the request are priced will be processed on the date of

receipt Processing request means that shares of the fund which the
shareholder is redeeming will be redeemed at the net asset value per share
next determined on the date of receipt Shares of the new fund that the
shareholder is purchasing will also normally be purchased at the net asset
value per share plus any applicable sales charge next determined on the
date of receipt Exchange requests received on business day after the time
shares of the funds involved in the request are priced will be processed on
the next business day in the maimer described herein

INTERNET TRA1ISACTIONS In addition to performing transactions on your account
through written instruction or by telephone you may also perform certain
transactions through the internet Please refer to our web site at

www.vankampen.com for further instruction Van Kampen Investments Investor
Services and the Fund employ procedures considered by them to be reasonable
to confirm that instructions communicated through the internet are genuine
Such procedures include requiring use of personal identification number

prior to acting upon internet instructions and providing written confirmation
of instructions communicated through the internet If reasonable procedures
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are employed none of Van Kampen Investments Investor Services or the Fund
will be liable for following instructions received through the internet which
at reasonably believes to be genuine If an account has multiple owners
Investor Services may rely on the instructions of any one owner
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FEDERAL JNCO1E

TAXATION

Distributions of the Funds net investment income consisting generally of
taxable income and net short-term capital gain are taxable to shareholders
as ordinary income to the extent of the Funds earnings and profits whether
paid in cash or reinvested in additional shares Distributions of the Funds
net realized capital gain which is the excess of net long-term capital gain
over net shortterm capital loss as capital gain dividends if any are
taxable to shareholders as long-term capital gains whether paid in cash or
reinvested in additional shares and regardless of how long the shares of the
Fund have been held by such shareholders The Fund expects that its
distributions will consist primarily of ordinary income and capital gain
dividends Distributions in excess of the Funds earnings and profits will
first reduce the adjusted tax basis of holders shares and after such
adjusted tax basis is reduced to zero will constitute capital gains to such
holder assuming such shares are held as capital asset Although
distributions generally are treated as taxable in the year they are paid
distributions declared in October November or December payable to
shareholders of record on specified date in such month and paid during
January of the following year will be treated as having been distributed by
the Fund and received by the shareholders on the December 31st prior to the
date of payment The Fund will inform shareholders of the source and tax
status of all distributions promptly after the close of each calendar year

The sale or exchange of shares is taxable transaction for federal income
tax purposes Shareholders who sell their shares will generally recognize
gain or loss in an amount equal to the difference between their adjusted tax
basis in the shares sold and the amount received If the shares are held as

capital asset the gain or loss will be capital gain or loss Any capital
gains may be taxed at different rates depending on how long the shareholder
held such shares

The Fund is required in certain circumstances to withhold 31% of dividends
and certain other payments including redemptions paid to shareholders who
do not furnish to the Fund their correct taxpayer identification number in
the case of individuals their social security number and certain required
certifications or who are otherwise subject to backup withholding

Foreign shareholders including shareholders who are nonresident aliens stay
be subject to U.S withholding tax on certain distributions whether received
in cash or in shares at rate of 30% or such lower rate as prescribed by an
applicable treaty Accordingly investment in the Fund is likely to be
appropriate for foreign shareholder only if such person can utilize
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foreign tax cretht or corresponding tax benefit in respect of such U.S
withholding tax Prospective foreign investors should consult their tax
advisers concerning the tax consequences to them of an nvestInent in snares

The Fund intends to qualify as regulated investment company under federal
income tax law If the Fund so qualifies and distributes each year to its
shareholders at least 90% of its net investment income the Fund will not be
required to pay federal income taxes on any income it distributes to
shareholders It the Fund distributes less than an amount equal to the sum of
98% of its ordinary income and 98% of its capital gain net income then Uhe
Fund will be subject to 4% excise tax on the undistributed amounts

The federal income tax discussion set forth above is for general information

only Prospective investors should consult their own tax advisers regarding
the specific federal tax consequences of purchasing holding disposing
exchanging or sellng of shares as well as the effects of state local and
foreign tax law and any proposed Lax law changes
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FINANCIAL HIGHLIGHTS

The financial highlights table is intended to help you understand the Funds
financial performance for the periods indicated Certain information reflects
financial results for single Fund share The total returns in the table
represent the rate that an investor would have earned or lost on an
investment in the Fund assuming reinvestment of all dividends and
distributions This information has been audited by PricewaterhouseCoopers
LLP independent accountants whose report along with the Funds financial

statements is included in the Statement of Additional Information and may be
obtained by shareholders without charge by calling the telephone number on
the back cover of this prospectus This information should be read in

conjunction with the financial statements and notes thereto included in the
Statement of Additional Information

TABLE
CAPT TON

CLASS

YEAR ENDED

JUNE 30 JULY 1996 TO
SELECTED PER SHARE DATA AND RATIOS 19994t 1998 JUNE 30 1997

Net Asset Value Beginning of

Period $14.845 13.91 12.00

Income From Investment Operations
Net Investment Income/Lose 0.049 0.17 0.17
Net Realized and Unrealized

Gain/Loss 0.910 0.96 1.88
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Total From Investment Operations.. 0.861 1.13

Distributions

Net Investment Income

In Excess of Net Investment

Income

Net Realized Gain

In Excess of Net Realized Gain

Total Distributions

Net Asset Value End of Period

0.248 0.18 0.13

0.003
0.01 0.01

0.164

0.415 0.19 0.14

$l3.569 14.85 13.91

Total Return 5.54% 8.32%

Ratios and Supplemental Data

Net Assets End of Period

000s $45573 $66817 $21961
Ratio of Expenses to Average Net

Assets 1.65% 1.65% 1.65%
Ratio of Net Investment Income/Loss

to Average Net Assets 0.37% 1.19% 1.39%
Portfolio Turnover Rate 70% 35% 22%

Effect of Voluntary Expense
Limitation During the Period

Per Share Benefit to Net

Investment Income/Loss 0.00 0.02 0.11
Ratios Before Expense Limitation

Expenses to Average Net Assets 1.71% 1.82% 2.50%
Net Investment Income/Loss to

Average Net Assets 0.33% 1.02% 0.52%

YEAR ENDED

JUNE 30 JULY 1996 TO
SELECTED PER SHARE DATA AND RATIOS 19994 1998 JUNE 30 1997

Net Asset Value Beginning of

Period $14.724 13.84
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CAPTION

Income From Investment Operations
Net Investment Income/Loss

Net Realized and Unrealized

Gain/Loss

Total From Investment Operations..

Distributions

Net Investment Income

In Excess of Net Investment

Income

Net Realized Gain

In Excess of Net Realized Gain

2.05

17 30%

CLASS

0.043

0.903

0.946

0.05

0.97

1.02

12.00

0.10

1.85

.95

0.10

0.01

0.147 0.13

0.002

0.164
0.01



Total Distributions

Net Asset Value End of Period

Total Return

Ratios and Supplemental Data

NeL Assets End of Period

000s
Ratio of Expenses to Average Net

Assets

Ratio of Net Investment Income/Loss
to Average Net Assets

Portfolio Turnover Rate

Effect of Voluntary Expense
Limitation During the Period

Per Share Benefit to Net

Investment Income/Loss

Ratios Before Expense Limitation
Expenses to Average Net Assets..
Net Investment Income/Loss to

Average Net Assets

CAPTION

0.313 0.14

$13.465 14.72

6.28% 7.55%

$48096 $51541

2.40% 2.40%

O.33% 0.40%

70% 35%

0.00 0.02

2.46% 2.57%

0.37% 0.23%

CLASS

0.11

13.84

l6.40%

$18 215

.40%

0.54%

22%

0.17

3.34%

0.42

YEAR ENDED

JUNE 30 JULY 1996 TO
SELECTED PER SHARE DATA AND RATIOS 1999 1998 JUNE 30 1997

Net Asset Value Beginning of

Period $14.782 13.83

Income From Investment Operations
Net Investment Income/Loss
Net Realized and Unrealized

Gain/Loss

Total From Investment Operations..

Distributions

Net Investment Income

In Excess of Net Investment

Income

Net Realized Gain

In Excess of Net Realized Gain

Total Distributions

Net Asset Value End of Period

12.00

0.034 0.05 0.06

0.914 0.99 1.88

0.948 1.04 1.94

0.147 0.08 0.10

0.002
0.01 0.01

0.164

0.313 0.09 0.11

$13.521 14.78 13.83

Total Return 6.25% 7.55%

Ratios and Supplemental Data

Net Assets End of Period

000s $14187 $15520
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Ratio of Expenses to Average Net

Assets 2.40% 2.40% 2.40%
Ratio of Net Investment Income/Loss
to Average Net Assets O.26% 0.36% 0.29%
Portfolio Turnover Rate 70% 35% 22%

Effect of Voluntary Expense
Limitation During the Period

Per Share Benefit to Net

Investment Income/Loss 0.00 0.02 0.21
Ratios Before Expense Limitation

Expenses to Average Net Assets 2.46% 2.56% 3.45%
Net Investment Income/Loss to

Average Net Assets 0.30% 0.20% 0.77%
lIABLE

COMMENCEMENT OF OPERATIONS

NON-ANNUALIZED

AMOUNT IS LESS THAN $0.01 PER SHARE
TOTAL RETURN IS CALCULATED EXCLUSIVE OF SALES CHARGES OR DEFERRED
SALES CHARGES
CHANGES PER SHARE ARE BASED UPON MONTHLY AVERAGE SHARES OUTSTANDING

26
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You can ask questions or obtain free copy of the Funds reports or its
Statement of Additional Information by calling 800 341-2911 from 700 a.m
to 700 p.m Central time Monday through Friday Telecommunications Device
for the Deaf users may call 800 4212833 free copy of the Funds reports
can also be ordered from our web site at www.vankampen.com

Information about the Fund including its reports and Statement of Additional
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PROCEEDINGS

1059 a.m

CHIEF JUSTICE ROBERTS Well hear argument

next in Kircher Putnam Funds Trust

Mr Frederick

ORAL ARGUMENT OF DAVID FREDERICK

ON BEHALF OF THE PETITIONERS

MR FREDERICK Thank you Mr Chief Justice

and may it please the Court

10 This case concerns the appealability of

11 remand orders under the Securities Litigation Uniform

12 Standards Act or SLUSA

13 Our position is that the general rule

14 prohibiting appealability applies in this case for

15 three reasons

16 First section 1447d has been consistently

17 construed to prohibit appeal of remand orders based on

18 district courts lack of subjectmatter jurisdiction.

19 That rule governs even if the district court

20 incorrectly construes subjectmatter jurisdiction

21 provision

22 Second SLUSA section 77pc concededly

23 defines removal jurisdiction and it does so by

24 incorporating the criteria for preemption Thus the

25 courts subjectmatter jurisdiction is coextensive with

111 14th SfreeI NW Suite 400 Alderson Reporting Company Washington DC 20005
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those cases that SLUSA preempts

And third Congress knows how to make remand

orders appealable when it wants to but SLUSA contains

no provision for appellate review of remand orders

Under Respondents approach the Federal courts would

obtain jurisdiction in cases not subject to SLtJSA

preemption but theres no indication that Congress

intended that result

JUSTICE SCALIA Under your approach Mr

10 Frederick the Federal court would decide the principal

11 substantive issue in the case the principal legal

12 issue nonfactual perhaps and then decide that is has

13 no jurisdiction if it finds that it doesnt come within

14 within sends it back to the State court Is

15 is the State court bound by by that finding by the

16 Federal court

17 MR FREDERICK No its not

18 JUSTICE SCALIA Why not

19 MR FREDERICK Because under this Courts

20 longstanding precedent for there to be preclusion

21 there must be right of appellate review So if you

22 agree that the general rule of 1447d applies and

23 there is no right to appeal the remand order then the

24 basis on which that order is is founded the

25 preemption of SLUSA is open for the State court to

liii 14th Street NW Suite 400 AIdezon Reporting Company Washington DC 20005
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address on remand

JUSTICE KENNEDY And for this Court

assume at least theoretically on petition for

certiorari

MR FREDERICK Thats correct through the

State court system

JUSTICE KENNEDY What -- what was the basis

then or was there basis for Judge Easterbrooks

comment its now or never

10 MR FREDERICK He was wrong He was wrong

11 The issue of preemption under SLUSA can be raised by

12 the defendants on remand in the State courts It can

13 be litigated Its important to note that the removal

14 provision says shall be removable Its at the

15 defendants discretion whether they want to ask the

16 Federal court to test whether SLOSA preempts the case

17 or to keep it in State court for the State court to

18 apply SLUSA and thereby hold that the class action

19 would be unsustainable

20 JUSTICE KENNEDY Do we have standard

23 JUSTICE SCALIA Do we have any cases that --

22 that are like this one which are like this one which

23 involve not just res judicata of of the of the

24 finding by the Federal court but the law of the case

25 mean this is the same case when its remanded

1111 14Th Street NW Suite 400 Alderson Reporting Company Washington DC 20005
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Youve already had court that has found particular

element with respect to this case It seems to me

highly unusual to have the same issue in the same case

then decided by second court Do you have any any

parallel

MP FREDERICK There are cases in the lower

courts Your Honor in the complete preemption area

that have held that removal based on the doctrine of

complete preemption was not sustainable because the

10 case was not completely preempted but holding that

11 preemption implied conflict preemption can be applied

12 by the State courts on remand

13 And its important to note here that there

14 JUSTiCE SCALIA You dont have any case of

15 ours though

16 MR FREDERICK Not that Im aware of but

17 what the City of Waco case says upon which they base

18 their reliance is that the reason why there was appeal

19 of that particular order was because it would be held

20 preclusive Here it would not be held preclusive

21 because there is no right of appellate review

22 JUSTICE SOUTER Well is is there

23 correct me if Im wrong but had thought there

24 was an an easier answer and that is that the the

25 decision that ultimately the State court will make as
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to whether there is or is not preclusion is not

identical to the decision that the Federal court

that the district court makes on the motion for remand

because on the -- and this is the way was going about

it

On the motion for remand all Federal court

decides is whether in fact there is colorable basis

for the removal When it goes back if it does go

back to the State court there will be an opportunity

10 not to go merely to the stage of colorable basis but

to litigate it ultimately on the merits So so that

12 what we have is in effect kind of quicklook

13 finding at the Federal level and that does not

14 preclude complete development of the issue on

15 the merits in the State court if thats where it goes

16 MR FREDERICK That is certainly true

17 although would take issue with the notion of there

18 being colorable claim dont think that the SLUSA

19 removal is analogous to the Federal officer removal

20 statute where the statute itself says the defense has

21 to be under color of law and this Court in the Mesa

22 California case said that phrase is where the colorable

23 claim creates article III jurisdiction

24 JUSTICE SOUTER Okay but do you take

25 the position

1111 14th Street NW Suite 400 Alderson Reporting Company Washington DC 20005
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MR FREDERICK But dont sorry

If could just finish dont contest the rest of

it which is that on remand preemption can be

developed through amended pleadings through facts that

are developed

JUSTICE GINSBURG Yes but you must take

issue with the this is only quick determination

unless you also agree with -- disagree with Justice

Judge Easterbrook when he said the decision for the

10 Federal court is only two things Its either remand

11 ot dismiss the action That is the Federal court

12 under no circumstances will keep this case for trial

13 Either it will dismiss it outright or it will remand

14 MR FREDERICK Well under their theory

15 though Justice Ginsburg the court could because of

16 their construction of the removal jurisdiction

17 provision would retain jurisdiction

18 JUSTICE GINSBURG Yes but that was not

19 certainly not the Seventh Circuits understanding

20 MR FREDERICK Well and we think that that

21 position that they have advanced in this Court is

22 incorrect and would agree with your postulate that

23 what the Federal district court does and it has

24 jurisdiction to do is to decide whether preemption

25 applies and then remand the case or if preemption does
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apply to dismiss it

JJSTICE SCALIA Whether preemption applies

or whether theres colorable basis for saying

thought you were saying that the district court decides

whether preemption applies

MR FREDERICK It does it does do that

Its actually --

JUSTICE SCALIA So you dont you dont

agree with what Justice Souter was saying- that all

10 its all its making is colorable basis

11 MR FREDERICK thought expressed my

12 position there

13 JUSTICE SOUTER In other words you take the

14 position that -- and -- and you may well be right but

15 mean you take the position that there is complete

16 determination on the merits at the -- at the stage at

17 which the district court rules on the motion to remand

18 MR FREDERICK Thats -- on the basis of the

19 record then before it

20 JJSTICE SOUTER Yes

21 MR FREDERICK Yes

22 JUSTICE SOUTER Well you say on the basis

23 of the record then before it mean they can they

24 can can they put in any evidence they want

25 MR FREDERICK The court always has the
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authority to have evidence taken to deteririine its own

jurisdiction Thats routinely done by district

courts

JUSTICE GINSBURG Mr Frederick as

understand it at least the Seventh Circuits fix on

this case was that the Federal courts have adjudicatory

authority to do one thing and to do that one thing

finally that is to decide whether this is case that

cannot be brought in any court or whether its case

10 that Congress has left over for the States still to

11 deal with That was the whole theory of the Seventh

12 Circuit that this is no quick look The the

13 Federal courts are making final determination And

14 think that would exclude what Justice Souter has

15 suggested

16 MR FREDERICK agree with you that

17 that is how the Seventh Circuit described the opinion

18 and what what the adjudicatory authority was and

19 that is why we take issue with the Seventh Circuit We

20 do think that the State court on remand has any issue

21 that the defendants want to raise before it All that

22 the Federal district court has done is to decide that

23 that there was no basis for SLUSA preemption

24 because the requisites of subsection had been

25 satisfied

10
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But want to point out that the issue before

you is whether or not that decision correct or not is

appealable And what is important in the error of the

Seventh Circuit was that they held that that decision

was appealable and under the Thermtron rule as

applied in Gravitt and Things Remembered even

district court decision that is erroneous in its

construction of subjectmatter jurisdiction provision

is still remand based on subject-matter jurisdiction

10 and therefore fails within the four corners

11 JUSTICE BREYER Well it doesnt what

12 Thermtron says is that we read in conjunction with

13 Cc Now the reason that is relevant here is

14 because it says if at any time before final judgment

15 it appears that the district court lacks subject

16 matter jurisdiction the case shall be remanded

17 Presumably what is thinking of are cases

18 where subject-matter jurisdiction is not the whole

19 issue before the -- the Federal court Its thinking

20 that subjectmatter jurisdiction in certain instances

21 like defect in removal proceeding is something

22 that the -- that the Federal court could get to prior

23 to final judgment

24 But here the final judgment in the Federal

25 court is the very question of whether this is preempted

11
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or not And therefore guess what Easterbrook is

thinking is that that isnt the kind of subject-matter

jurisdiction dismissal to which Cc refers

Consequently it is not within the scope of no

appellate review rule

HR FREDERICK And our problem with that

Justice Breyer is that all eight district court

decisions here thought that they were deciding subject-

matter jurisdiction and they thought that because

10 Federal preemption ordinarily is not basis for

11 removal And --

12 JUSTICE BREYER No Its no doubt that all

13 the lower courts then would be wrong But the reason

14 he says that they are wrong is because they looked at

15 the word subjectmatter jurisdiction in without

16 realizing that the reference in is reference to

17 instances where subjectmatter jurisdiction is not the

18 whole issue i.e its something other than the final

19 Federal court decision

20 MR FREDERICK It it is

21 JUSTICE BREYER That would be the argument

22 hes making would like your response

23 MR FREDERICK Well functionally it is the

24 equivalent of codifying the complete preemption

25 doctrine which is how SLUSA actually works And in

12
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the complete preemption cases Beneficial Bank is what

spells out this

JUSTICE BREYER agree with you You would

also have to say that the same rule applies one to

the complete preemption cases and two to sovereign

imunity determinations under the Foreign Sovereign

Immunity Act But he would say that may be so but

nonetheless Judge Easterbrook would say well so be

it Thats what Congress intended That is wrong to

10 deprive someone of right to appeal when it turns on

11 misreading of and an incorporation of the

12 misreading into

13 MR FREDERICK It would be strikingly odd

14 result though for this Court to reach that given

15 that Congress has clearly provided for appellate review

16 of remand orders in other contexts including in the

17 Class Action Fairness Act under tribal property

18 disputes the FDIC the RTC and specifically in

19 1447d itself civil rights cases So Congress knows

20 how to do this if thats what Congress had intended

21 JUSTICE SOUTER No but isnt the isnt

22 the argument

23 JUSTICE STEVENS Mr Frederick can ask

24 you question

25 JUSTICE SOUTER that in those cases in

13
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which Congress has provided we -- we are not dealing

with situation in which the the removal or not

the preemption or not is the end of the litigation

Here weve got case in which there there are

basically two kinds of preemption as as youve

recognized There is there is regular preemption

on the basis of which there may or may not be

removal and there is preclusion of any litigation

whatsoever

10 And in the cases in which Congress has made

11 specific provision were they -- the instances were

12 they instances in which it was the second issue which

13 precluded any litigation whatsoever The answer may be

14 yes just dont know

MR FREDERICK Well think that the

16 closest analogy again is in the complete preemption

17 area where the Court has held that you know the

18 removal is based on complete preemption and if that is

19 found by the district court that functionally

20 terminates the litigation

21 But would point out that even in the

22 Federal officer removal statute theres no appellate

23 review of district courts decision that the Federal

24 officer statute was improperly invoked to remove an

25 action So what the securities defendants here are

14
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asking for is something Congress didnt even give to

Federal officers

JUSTICE STEVENS Let me ask you one

preliminary question just to be sure understand the

case Is it your view when the petition for removal

was filed did the district -- Federal district court

have jurisdiction to decide the preemption issue in

your view

MR FREDERICK It had the -- it had the

10 power to determine whether SLUSA applied

11 JUSTICE STEVENS All right

12 MR FREDERICK And thats what section

13 77pc when it says as set forth in subsection

14 is referring to So the district court analyzed those

15 factors and it came

16 JUSTICE STEVENS So the there -- there

17 was jurisdiction in the Federal court to entertain the

18 removed case

19 MR FREDERICK Yes

20 JUSTICE STEVENS Then -- then why then

21 how can you say the -- the remand was based on lack of

22 of jurisdiction

23 MR FREDERICK Because the courts held that

24 the requisites of SLUSA of subsection had not been

25 satisfied

03L1253 Page400f9S
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JUSTICE STEVENS Well but they -- they had

held it acting on an interpretation of SLtJSA before our

decision in Dabit

MR FREDERICK Thats correct

JUSTICE STEVENS And isnt it at least

possible that they would -- would have decided that

issue had they reviewed

MR FREDERICK It is possible but thats

why the issue of the underlying district courts

10 determination is not before you The issue before you

11 is can appellate jurisdiction be asserted to review

12 that decision

13 But would further point out Justice

14 Stevens that the Dabit court assiduously avoided the

15 kinds of claims that are present in our case which is

16 whether or not negligence can be asserted against the

17 securities defendants for failure to fairvalue price

18 Dabit was strictly fraud case as this Court made

19 clear This is negligence case and there is part

20 of subsection which makes very clear that what

21 SLUSA is getting at are claims based on fraud

22 But even if you were to disagree that the --

23 the district court had you know an alternate basis

24 that had not been properly ventilated or addressed by

25 the district court because it went off on the holder

16
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theory that this Court rejected in Dabit you still

wouldnt have jurisdiction to decide that because of

the general rule of 1447d which provides as have

stated that court doesnt have jurisdiction to

review -- appellate review of remand order

CHIEF JUSTICE ROBERTS How --

JUSTICE GINSBURG Mr Frederick will

would you please explain something to me that you just

said You said that our complaint isnt about fraud

10 It isnt about deception Its about negligence But

11 the Seventh Circuit reported and seemed to have no

12 doubt about it that the complaints in this set of cases

13 were based on allegations of deceit and manipulation

14 not mismanagement

15 MR FREDERICK Thats incorrect Justice

16 Ginsburg Weve put the complaints before you They

17 are in the joint appendix We have cited every

18 paragraph in which those claims are asserted

19 The Seventh Circuit based its decision about

20 that on misunderstanding of the colloquy at oral

21 argument in the Seventh Circuit which Respondents have

22 recited the Web site You can listen to the argument

23 yourself It did not contain any type of concession by

24 counsel for the class that these claims were anything

25 other than the negligence claims which on the four

17
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corners of the complaint they assert theitselves to be

JUSTICE GINSBURG The the Seventh Circuit

said precisely in particular they did not argue in

their briefs and did not maintain at oral argument

despite the courts invitation that their suits allege

mismanagement rather than deceit or manipulation So

is that totally wrong that you did do it mention it

in your briefs

MR FREDERICK The briefs recounted what the

10 claims are which are negligence claims

11 JUSTICE GINSBURG Then how could the Seventh

12 Circuit have gotten it that wrong

13 MR FREDERICK Well the Seventh Circuit

14 made five crucial errors that it was wrong to describe

15 the district court as saying that removal was proper

The district court didnt say that

17 They were wrong to say that the remand was

18 based on section 77dH4 Thats not what the

19 district court did

20 They were wrong to evaluate section 77pc

21 without even reciting or construing the language

22 They were wrong to say that SLUSAs

23 substantive decisions quote must be made by the

24 Federal rather than the State judiciary Thats not

25 correct

18
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And they were wrong to say that it was now or

never for appellate review whether an action under

State law is preempted

CHIEF JUSTICE ROBERTS But it -- it might

have been that prior to Dabit you would have been

emphasizing or whoever would have been emphasizing

the the fraud character of -- of the claims and

after Dabit perhaps the negligence boat is the only

one left for you

10 MR FREDERICK But the point Mr Chief

11 Justice is that this is on basis of subjectmatter

12 jurisdIction Its not waivable and were permitted to

13 say that district court decision based on subject

14 matter jurisdiction can look at the relevant claims

15- It is true that the perception at the time was that

16 these holder theories evaded SLUSA All of the courts

17 up until that time of Kircher II had held that and

18 thats not an unreasonable position for lawyer to

19 take

20 Now certainly after Dabit those claims are

21 foreclosed where there are holder fraud claims We do

22 we obviously dontt take issue with that

23 But here the claims in the complaint

24 themselves are based on negligence and it is certainly

25 fair --

19
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CHIEF JUSTICE ROBERTS Maybe this is not

fair -- how likely is it given our determination in

Dabit about how Congress intended to treat fraud

claims that negligence claims are going to fare any

better

MR FREDERICK Well this Court in the Santa

Fe case Mr Chief Justice said that negligence claims

are not within lOb-S Those are claims that are

properly brought under State law

10 JUSTICE BREYER Would it make sense --

11 MR FREDERICK So if the -- if the State

12 court applies Dabit and Santa Fe it will come to the

13 conclusion that the holder theory is preempted under

14 Dabit but the negligence theory is not preempted under

15 the Santa Fe case

16 JUSTICE BREYER Does it make -- whats

17 worrying me in the back of my mind is we have decided

18 Dabit since this case was brought Then thought

19 well could we remand this case in light of Dabit

20 Now if we did that we wouldnt decide the issue that

21 you all want decided and wed let this unfortunately

22 slightly confused situation continue to exist

23 What would be the consequence of that Are

24 there are there lot of cases or is this something

25 that comes up often

20
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MR FREDERICK It does come up often because

the securities bar every time they get district

court decision that they dont like they want to

appeal it notwithstanding the general bar of

appealability So this issue is something that is very

important to both sides in the development of this law

But would further point out Justice

Breyer that as this case has come up your -- your

view would have to be based on do you have appellate

10 jurisdiction and our submission is that you dont

11 subject for purposes of remanding the case in light of

12 Dabit

13 JUSTICE BREYER Im trying to think It

14 seems if you -- it ought to work out similarly to what

15 happens in case where therets Federal issue that

16 you remove under Now youve removed And there also

17 is State issue pendent Now what the judge does is

18 he says defendant you win on the Federal issue and

19 Im going to send this thing back now remand it

20 because dont think want to maintain here the State

21 issue And so its remand order The case is

22 remanded

23 Now think you get an appeal on your

24 Federal issue there And then then why shouldnt --

25 if thats so shouldnt this work Out the same way

21
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MR FREDERICK Well in the Cohill case

this Court addressed the situation where there was

Federal dismissal of the claims and the and the

Federal district court remanded the State claims for

consideration under under State jurisdiction And

the Court had internal discussion about whether or not

you know there was appealability of what was left in

the case

Our -- our position is that ordinarily

10 dismissal of Federal claim is an appealable matter

11 and that that is subject to appeal but that remand

12 decision which is what the district court made in this

13 case is not

14 JUSTICE BREYER Shouldnt it work out the same

15 MR FREDERICK No it shouldnt and the

16 reason it shouldnt is because Congress has decided

17 that it shouldnt Congress has decided that there is

18 paramount interest in having decisions made on their

19 merits which is why there is not appellate review of

20 remand orders Thats

21 JUSTICE ALITO But arent you arent you

22 urging very strange result that the the decision

23 on the merits of the SLUSA preclusion issue should be

24 decided by the State courts when the whole purpose of

25 of that provision was to take matters out of the

22
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State courts because there was view in Congress that

they were not being handled properly there

MR FREDERICK No Justice Auto to the

contrary They are being decided by Federal district

courts Theyre just no subject to appellate review

and it was because

JUSTICE ALITO thought you said the merits

of the issue was not going to be decided by the Federal

court

10 MR FREDERICK No Well the the merits

11 of the case are going to be decided by the State court

12 The question of whether theres Federal defense

13 based on SLUSA in the first instance is decided by the

14 district court in remanding the case and then if there

15 becomes basis through evidence or amendment to the

16 pleadings or whatnot if the defendants want to re

17 raise their SLJSA preemption argument they are

18 certainly free to do that

19 JUSTICE SCALIA So hes right that its

20 ultimately not decided by the Federal court

21 MR FREDERICK No it is decided

22 JUSTICE SCALIA Youre saying the Federal

23 court makes decision which is not binding in the

24 case That decision can be undone by the State court

25 MR FREDERICK It is decided by the Federal

23
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court within the confines of what Congress has

determined based on its wording of SLUSA and its fact

that as this Court has said in Things Remembered the

Congress is presumed to accept the general rule of

nonappealability unless it says so

JUSTICE SCALIA Yes understand that

Can you answer my question You you were

saying that the -- that the decision by the Federal

court on this issue is not final

10 MR FREDERICK Im saying that it is final

11 for purposes of remand

12 JUSTICE SCALIA Okay but it is not final

13 MR FREDERICK And that in terms

14 JUSTICE SCALIA for purposes of the

15 lawsuit

16 MR FREDERICK Because --- because what SLUSA

17 does is It has an interplay between the removal

18 jurisdiction provision and it says as set forth in

19 subsection

20 JUSTICE SCALIA understand that but as

21 long as you say that the point that that Justice

22 Alito makes is is well taken that we we thought

23 that this was statute designed to have the

24 Federal courts determine this issue and it turns out

25 that the Federal court just takes the first swing at

24
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it and if State court disagrees its its free

todoso

MR FREDERICK That is policy choice that

Congress made when not providing special mechanism

for appellate review of remand orders

JUSTICE GINSBURG Of course if the Federal

district court says there is preclusion therefore

case dismissed that would be reviewable

MR FREDERICK Thats correct and thats

10 where the uniformity of decisions would come from the

11 reviews by plaintiffs whos had their who have had

12 their cases dismissed Those are subject to appeal

13 Id like to reserve the balance of my time

14 CHIEF JUSTICE ROBERTS Thank you Mr

15 Frederick

16 Mr Perry

17 ORAL ARGUMENT OF MARK PERRY

16 ON BEHALF OF THE RESPONDENTS

19 MR PERRY Thank you Mr Chief Justice and

20 may it please the Court

21 It was quite litany of errors that Judge

22 Easterbrook is alleged to have committed in this case

23 would submit Your Honors he committed none

24 Judge Easterbrook correctly recognized that

25 the only issue put into play by these Petitioners was

25
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the Dabit question In their motion to remand this

docket docket number 20 in the Kircher case they

said it is the fourth requirement the in-connection-

with requirement which is at issue in the present

case

We pointed out in every subsequent brief that

they had waived aJ.J other issues and they never

responded to that waiver It is that Justice

Ginsburg to which Judge Easterbrook was responding

10 when he said plaintiffs never argued in their briefs

11 and they did not maintain an argument that any other

12 requirement

13 JUSTICE STEVENS Could we just can ask

14 you suppose they didnt waive it Would their would

15 their position have any merit

16 MR PERRY No Your Honor Their complaint

17 rests on two factors that are clearly within SLUSA

18 First misrepresentations They claim that our

19 prospectuses misled them into investing in these mutual

20 funds and then

21 JUSTICE STEVENS Let me put the question

22 just little differently Suppose the -- in Dabit we

23 decided that the distinction between the purchaser

24 seller rule and the scope of lOb-5 did not prevent

25 SL.JSA from preempting But does SLUSA preempt claim

26
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that is beyond the scope of rule lOb5

MR PERRY Your Honor SLUSA precludes

precisely what subsection says it precludes which

is beyond the scope of 10b5 For example lOb-5

requires scienter SLLJSA has no scienter requirement

So nonscienter-based State law claim is still

precluded under SLUSA

What SLUSA requires is misrepresentation

omission manipulation or deceptive device in

10 connection with the purchase or sale of securities

11 Period All of that is present in this complaint

12 They allege omissions

13 JUSTICE GINSBURG But they can always amend

14 the complaint and pare it down and say now we we

15 complained all along about negligence Now Judge we

16 are complaining about mismanagement on the defendants1

17 part nothing more No manipulation Cut out they

18 could have such complaint and would that be

19 precluded if if they started afresh in the State

20 court and they said we are complaining about

21 mismanagement Were not charging anyone with fraud or

22 deception Couldnt isnt that viable claim

23 MR PERRY Your Honor in this case they

24 could not amend their complaint because the Federal

25 jurisdiction is determined on the complaint that we

27
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removed And at the time of removal it was clearly

precluded by SLUSA And the Courts cases are very

clear that plaintiff may not amend For example you

cant lower the amount in controversy below $75000 to

get back to State court At the time of removal the

Federal court both had jurisdiction over this case and

it was clearly precluded under SLUSA

CHIEF JUSTICE ROBERTS And arid

understand your submission -- and perhaps its distinct

10 from the Seventh Circuit holding in this respect to

11 suggest that those are different standards the

12 standard for removal and the standard for preclusion

13 MR PERRY Your Honor think were the

14 same as the Seventh Circuit We may have articulated

15 it slightly different but yes they are different

16 standards

17 CHIEF JUSTICE ROBERTS So that under your

18 view at least its possible that you could have

19 removal jurisdiction and then determine that the the

20 case is not in fact preempted

21 MR PERRY Yes Your Honor

22 CHIEF JUSTICE ROBERTS And so that an

23 entIrely State law case would proceed in Federal court

24 MR PERRY Mr Chief Justice let me give

25 you an example The answer is yes

28
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In case in which there is removal

jurisdiction because the defense is colorable there

may be factual issue as to whether the in-connection

with requirement is met In lOb-5 cases its not

uncommon that that is factual question not legal

question The Federal court would then retain

jurisdiction to decide that question on summary

judgment at trial or whatever It wont know until

it finally disposes of the

10 CHIEF JUSTICE ROBERTS Is there another

11 instance in which weve upheld Federal court

12 jurisdiction over purely State law cause of action

13 apart from the Federal officer situation

14 MR PERRY You have the Federal officer

15 situation and you have the FSIA Foreign Sovereign

16 Immunities Act situation Your Honor

17 CHIEF JUSTICE ROBERTS Sut those are the

18 only two

19 MR PERRY Correct

20 CHIEF JUSTICE ROBERTS So this would be

21 pretty unusual creature that youre asking us to

22 sanction

23 MR PERRY No Your Honor It would be

24 precisely the same creature that happens every time

25 Congress makes case removable on the basis of

29
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Federal defense Every time Congress does that which

is not very often the Court has held that the

colorable defense is sufficient to invest the Federal

court with jurisdiction

JUSTICE GINSBURG But then Mr Perry

theres whole case See whats peculiar about this

is Congress says its not really preemption think

Justice Stevens pointed that out in Dabit It is

preclusion It says this action shall not exist

10 Period Not as State claim not as Federal claim

11 And it wanted the Federal courts to monitor that

12 determination It surely didnt want if if the

13 State claim is outside that preclusion didnt want the

14 Federal courts to sit and have whole trial on what is

15 nondiverse no Federal question case mean it

16 just seems -- if youre going to imagine what Congress

17 wouldnt want in the Federal court that would be it

18 MR PERRY Justice Ginsburg three answers

19 First Congress wanted Federal courts to make

20 the decision not monitor the decision

21 Second we agree the Federal court has the

22 power to remand the case If all thats left is State

23 law claims the court doesnt have to keep it

24 Arid third that is what -- the regime that

25 Congress set up was designed because there is risk of
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error Some district courts will get some SLUSA

preclusion questions wrong And the question before

this Court really is would Congress have wanted those

cases to stay in the Federal courts subject to Federal

appellate review or

JUSTICE GINSBURG But now there you must

admit that you are departing from Judge Easterbrook

because Judge Easterbrook said this statute gives the

Federal court adjudicatory authority to do one thing

10 to decide whether theres preemption or preclusion or

11 if not then to remand So they make they make one

12 determination and bow out he said And youre telling

13 us no they dont bow out They can if they want to

14 keep the State law claim and adjudicate it on the

15 merits

16 MR PERRY Your Honor Judge Easterbrook

17 read section subsection to require remand

18 Petitioners and Respondents are in agreement in this

19 Court for the first time that does not apply to

20 the remand in this case It only applies to remands

21 for expressly exempted actions The it

22 says shall be remanded

23 The corollary to that we would submit is

24 that where Congress recognizes that certain cases shall

25 be remanded even though theyre within the removal
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jurisdiction other cases such as this one may be

remanded Otherwise Congress could have said all

cases that are not precluded shall be remanded

Arid -- and Justice Ginsburg its not as

counterintuitive as as think Petitioners are

trying to make it seem because there may be Federal

issues that continue past the preclusion

JUSTICE GINSBURG Yes Im simply asking

about the Seventh Circuits understanding of the case

10 It says after making the decision that 77pb

11 requires the district court has nothing else to do

12 Dismissal and remand are the only options So Judge

13 Easterbrook or the Seventh Circuit clearly did not

14 think that there was any adjudication on the merits of

15 State law claim to be made He said it twice One

16 is at 14a of the joint appendix and the other is ha

17 MR PERRY And Justice Ginsburg the reason

18 he said that was because of -- of section -- subsection

19 which is quoted in full at the top of page 12a

20 of the petition appendix That is because the Second

21 Circuit had held that applies to remands in this

22 situation and both Petitioners arid Respondents in

23 their Seventh Circuit briefing took that position

24 When we got to this Court arid we both looked harder at

25 the statutory scheme we both realized that we were
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wrong Therefore Judge Easterbrook you know the

one mistake he made was the one we led him into making

But that doesnt change the validity of his

jurisdictional analysis which is to say that the only

requirement of SLUSA that goes to the jurisdiction on

removal is whether this is covered class action The

elements of the preclusion defense are then the

substantive question of Federal law that Congress

authorized the Federal court to make and it authorized

10 the Federal court to make final

11 JUSTICE BREYER Im confused now Youre

12 saying both sides agreed that section 1447d does not

13 apply

14 MR PERRY No Justice Breyer Both sides

15 agree that SLUSA section 77pd

16 JUSTICE BREYER AU right Now then --

17 then understand that

18 What dont understand is the question about

19 something remaining to be done What what 77pb

20 says is the covered class action take it is any

21 private party alleging And when see the word

22 alleging think youre supposed to look at the

23 complaint to see what they allege not some other thing

24 about what1s going to happen later But youre telling

25 me thats wrong
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MR PERRY Your Honor --

JUSTICE BREYER And if youre right that

thats wrong dont see how you could possibly get

out of in 1447c which talks about decision

before final judgment that it lacks subjectmatter

jurisdiction Because if youre right then this is

before final judgment it lacks subjectmatter

jurisdiction Thats the end of your case

MR PERRY Justice Breyer disagree

10 respectfully

11 JUSTICE BREYER All right You have to

12 disagree with guess go ahead Disagree Id

13 like to hear the answer

14 Laughter

15 MR PERRY If it is covered class action

16 that is 50 plaintiffs and so forth

17 JUSTICE BREYER Yes

18 MR PERRY -- it is removable and within the

19 subjectmatter jurisdiction of the Federal courts so

20 long as the defendant has presented either on the

21 complaint or in the removal papers colorable defense

22 of preclusion Only

23 JUSTICE BREYER Yes which would have to be

24 colorable defense that there is an allegation by the

25 plaintiff that falls within
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MR PERRY An allegation by the plaintiff as

elaborated on by the removal notice if necessary

because where Congress has waived the wellpleaded

complaint rule the removal court will look beyond the

four corners of the complaint to include affidavits and

other materials provided by the defendant That has

always been held the case in -- in the rare instances

where Congress has made Federal defense removable

The Court said that in the Franchise Tax Board case

10 for example and its well supported by history from

11 the 1B70s

12 JUSTICE GINSBURG But dont think that any

13 of those cases are comparable in that the removed case

14 is going to be tried someplace

15 Take diversity case The Federal court has

16 to decide and its removed -- whether the parties

17 are really diverse If it decides that they are really

18 diverse it keeps the case and its adjudicated in

19 Federal court If it decides theyre not the case is

20 adjudicated in the State court

21 But here the determination is is there

22 claim to be tried anyplace And if there is preclusion

23 under SLUSA then its not question of as Judge

24 Eaaterbrook put menu where is its not where

25 question Its whether question And so that makes
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-- makes SLUSA quite different from other cases where

the -- the case is going to be tried someplace Here

the decision to be made is is this going to be tried

or not Is it is it claim or is not claim

MR PERRY entirely agree with you Judge

-- Justice Ginsburg and think that supports Judge

Easterbrooks opinion

In the where will it be tried case the lack

of appellate review is less important because the

1D merits of the case will go to State court and up

ii through the system and any Federal issues can reach

12 this case

13 In the SLUSA case where the district court

14 erroneously as we know the district court erroneously

15 did here denies the preclusion and sends the case back

16 to State court that is final determination of

17 Federal law that we submit is not reviewable in State

18 court and cant be reviewed by this Court up on review

19 through the State system So that --

20 JUSTICE SOUTER Why do you say it is not --

21 why do you say that it cannot be exam.thed in State

22 court if theres no appeal in the Federal forum

23 MR PERRY Your Honor this Court has always

24 held and reiterated in the Munsingwear case that where

25 collateral estoppel attaches because an issue has
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been fully and finally litigated in court of

competent jurisdiction between the same parties that

the availability of an appeal

JUSTICE SOUTER Yes but the --

MR PERRY -- does affect collateral

estoppel

JUSTICE GINSBURG Yes but -- but there is

also exceptions to the rule of claim and issue

preclusion and when you dont have an opportunity to

10 appeal because the system doesnt let you appeal then

11 you can say Judge dont give this preclusive effect

12 did not have that full and fair opportunity because

13 was unable to appeal And think that thats solid

14 preclusion law

15 MR PERRY Justice Ginsburg this Court has

16 never held that an appeal is required to give

17 collateral estoppel effect Therefore on remand the

18 court could the Madison County State court could

19 give collateral estoppel effect In fact expect

20 Petitioners would argue precisely that And no

21 decision of this Court stands as barrier to that

22 The Court would have to change preclusion law to say

23 that the lack of an appeal is prerequisite to an

24 approval agree with you Your Honor that it can

25 be taken into account by court but it does not
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JUSTICE GINSBURG And Nassau County court

could say were not going to treat that as preclusive

They didnt have fair chance to appeal And that

would be all right

MR PERRY Arid if they caine out the other

way and said ant going to treat it as preclusive

because the Supreme Court says you dont have to have

right to appeal wed be stuck with that

JUSTICE SOUTER Well you wouldnt be stuck

10 with it mean that would be Federal preclusion

11 decision and that would ultimately be reviewable here

12 MR PERRY That -- that decision would be

13 reviewable here Your Honor Its an unnecessary

14 multiple layers of appeals and going through the State

15 system to decide Federal question that Congress

16 wanted to have decided in the Federal courts

17 JUSTICE GINSBURG But in any case you said

18 Easterbrook made only one mistake

19 MR PERRY Only one mistake

20 JUSTICE GINSBURG But he made another one

21 when he said its now or never for appellate review

22 That preclusion question could come to this Court if it

23 went the case went back and the Nassau County said

24 well Im going to follow the Federal court Im not

25 going to -- at the end of the road the preclusion
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question would be open for this Court to review

MR PERRY respectfully disagree with you

Justice Ginsburg The if the State court gave

preclusive effect to the Federal court judgment the

preclusion question would be open to question -- the

collateral estoppel question would be open to review

But the substance of the remand order would not be It

would still be barred by 1447d if Petitioners are

right and this Court held exactly that in the Missouri

10 Pacific Railroad case in 1896 and has never revisited

11 that So that we cannot get the SLUSA issue up back

12 through the State system

13 Judge Easterbrook was exactly right It is

14 now or never Your 4onor And Congress certainly could

15 not have expected on an issue of this magnitude where

16 it passed law years after the PSLRA --

17 JUSTICE GINSBURG Now or never The

18 question is not can you -- is there an appeal or does

19 1447d bar it The question is whether an action

20 under State law is preempted

21 And suppose this case had gone along in the

22 Federal -- in the State court and the defense of

23 preclusion is made in the State court The State court

24 could certainly decide that question Nobody removed

25 it So the State court has competence to decide that
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question doesnt it

MR PERRY Certainly Your Honor

JUSTICE GINSBURG And in -- this Court could

decide it on review

MR PERRY In nonremoved case yes

Petitionerst theory though is if this is 1447d

bar and it was removed to Federal court decided that

it was not precluded by SLUSA and remanded it this

Court could not review it directly or indirectly could

10 not review the issue of SLtJSA preclusion decided by the

11 Federal court

12 JUSTICE SOUTER -- dont understand

13 that Why cant it

14 JUSTICE KENNEDY And your best case on that

15 is Munsingwear

16 MR PERRY No Your Honor Our case on

17 that where the Court held exactly that is Missouri

18 Pacific Railroad Fitzgerald

19 JUSTICE KENNEDY Oh the Missouri Pacific

20 case

21 JUSTICE GINSBURG Was that case where

22 there was no possibility of reviewing the decision of

23 the court of first instance

24 MR PERRY Yes Your Honor It was case

25
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JUSTICE KENNEDY On on the merits of the

issue as opposed to diversity

MR PERRY On the merits of the final

judgment in the case correct Your Honor

JUSTICE GINSBURG And why --

JUSTICE BREYER In other words if

mean its awfully surprising think thats why

youre getting this resistance that theres an issue

in case does -- is the -- the State action preempted

10 or not Theyve never had an appeal So they get it

11 tried The whole case is tried out and then the

12 some State court says in our opinion it is preempted

13 But they cant decide that They cant decide it

14 because there was Federal judge who said the opposite

15 in the same case before the case was final

16 MR PERRY Justice Breyer think the State

17 court could decide that Its not

18 JUSTICE BREYER And if they dont -- and if

19 they refuse to decide it why wouldnt this Court say

20 this is the same case There is only one case It

21 isnt over yet and were reviewing that and we think

22 that district judge was wrong We think that Federal

23 district judge never read Dabit which isnt surprising

24 since it was decided after he wrote the opinion

25 Laughter
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MR PERRY Justice Breyer we would

certainly hope that if Petitioners were to prevail on

the 1447d issue this Court would make clear both

that we could relitigata the question to State court and

bring it to this Court

What we are saying is under the current state

of this Courts law laid out in our brief and not

challenged in any regard by Petitioners that is not

obviously the case so that we are left with the fact

10 that State court could give preclusive effect to an

11 obviously wrong Federal judgment that could not be

12 reviewed in this Court

13 JUSTICE SOUTER So youre saying we would

14 have to overrule Missouri Pacific

15 MR PERRY think you would have to clarify

16 at least that Missouri Pacific does not apply to SLUSA

17 removals and remands Ju5tice Souter

18 JUSTICE KENNEDY Is part of the dynamic

19 here Mr Perry that if this goes back to the State

20 court that affects the dynamics of the litigation

21 because you now have class action that has to

22 proceed and that large part of the litigation

23 strategy in these cases is determined by whether or not

24 theres going to be full trial on the merits of the

25 class action to effect settlement and so forth so
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that Congress wanted to have this reviewed quickly and

in the Federal courts

MR PERRY Correct Your Honor And --

JUSTICE STEVENS May ask this question

Because hadnt frankly realized the importance you

attach to the Missouri Pacific case And the way you

describe it as saying that the the State court

cannot be held to have decided against Federal right

-- well anyway the -- the point is there are two

10 things that are decided by the Federal court when it

11 remands case One there was no preemption and two

12 therefore there shall be removal

13 Now as understood the principle underlying

14 that case the the correctness of the remand could

15 not be reviewed Thats litigated But could not the

16 correctness of the reason given for the remand namely

17 there was no preemption be removed by us on

18 certiorari

19 MR PERRY Not under Petitioners theory

20 Your Honor because their theory is that the inquiries

21 are completely and totally coextensive That the

22 jurisdictional inquiry the -- the remand inquiry is

23 precisely the same as the preclusion inquiry Our

24 position is that

25 JUSTICE STEVENS Under their theory but it
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seems to me very strange to say that we could not when

we do get the case on petition for certiorari

couldnt review whether it was whether it was in

fact preemption

MR PERRY Your Honor Id submit that its

very strange that this would not be just reviewable

straight up through the Federal system as Judge

Easterbrook and the Seventh Circuit correctly held

CHIEF JUSTICE ROBERTS But the reason is

10 there are two separate questions They just happen to

11 be identical But mean the State court isnt going

12 to worry about whether removal is appropriate or not

13 It doesnt have to answer that question but it may

14 well have to answer the question whether its

15 preempted It happens to be the same analysis at

16 least under reading of the statute but that doesnt

17 meant that you -- that just because review of the

18 removal decision -- the remand decision is is

19 precluded that review of the preemption decision is

20 precluded

21 MR PERRY Your Honor that that may well

22 be fair distinction of the Missouri Pacific case We

23 come to the Court today with the law as it stands and

24 not knowing whether such distinction will be drawn in

25 the future --
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JUSTICE BREYER But its so odd

MR PERRY the Seventh Circuit

JUSTICE BREYER Suppose suppose the it

caine up under the Foreign Sovereign Ininunities Act

The district court judge remands the case In his

opinion Romania is not country Thats what he

thinks Never heard of it

Laughter

JUSTICE BREYER So so it goes back to the

10 State court and the State court says yes thats

11 right Weve not heard of Romania either Its not

12 country

13 All right Now youre saying there we are

14 for all time Everybody is stuck with this holding

15 MR PERRY Your Honor --

16 JUSTICE BREYER that right Maybe thats

17 why Im so surprised that such could be the law

18 MR PERRY If -- If it works the same way

19 with SLIUSA such could be the law The Court certainly

20 has the opportunity to clarify that

21 Again Ill return to the simpler way

22 JUSTICE GINSBURG Youre youre positing

23 State court thats going to by golly give that

24 Federal decision preclusive effect even though say

25 the Restatement of Judgments says --- now if decision
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didnt if there was no opportunity for review then

thats ground for refusing preclusive effect

MR PERRY And in -- and in Munsingwear

Your Honor the United States cited that precise

provision of the Restatement of Judgments to this

Court and six Justices of this Court held no if

theres no appeal we are still going to give this

judgment collateral estoppel effect Certainly State

court would not be unreasonable in following this

10 Courts lead since this Court has never retreated from

11 that statement

12 JUSTICE GINSBURG thought Munsingwear was

13 about mootness

14 MR PERRY Your Honor it was about mootness

15 and the result of the the Governments complaint

16 there was that it was going to have to live with the

17 collateral estoppel effects of the judgment One of

18 the arguments they made was well because we cant get

19 an appeal we wont be bound and the Court disagreed

20 with that en route to saying and to avoid that

21 problem precisely that problem you should have asked

22 for vacatur But since the Solicitor General didnt do

23 it the Court -- the decision stood and it had

24 collateral estoppel effect That that is the

25 holding of Munsingwear Your Honor
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JUSTICE SOUTER But in -- in any case

Munsingwear turned on not on the availability of

of an appeal generally but on the mootness of the

case In other words Munsingwear said look your

case disappeared and the -- the only way to get rid of

the order you dont like is -- is vacatur And if you

didnt take that opportunity to get rid of it then the

-- the decision that was made survives and that gets

preclusive effect It it doesnt Munsingwear

10 would not apply of its own force in this case

11 MR PERRY Well Munsingwear reaffirmed

12 Johnson Wharton which said that where Congress takes

13 away the right to appeal there is still collateral

14 estoppel effect of the district court judgment That

15 that was the previous decision that Munsingwear

16 affirmed-

17 JUSTICE GItSBURG But not if the litigant

18 asks to have it vacated under lunsingwear the litigant

19 would be entitled to have it vacated So it was foot

20 fault and the -- the Court held the counsel to the

21 mistake that had been made

22 MR PERRY Your Honor the the holding of

23 Munsingwear is that Johnson Wharton is good law and

24 court need not give -- may give preclusive effect to

25 case without an appeal
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CHIEF JUSTICE ROBERTS Counsel --

MR PERRY If the Court would like to change

that law its -- its up to this Court but thats how

we come to this case

CHIEF JUSTICE ROBERTS Counsel if you -- on

the removal question if theres dispute about

whether its covered class action dispute about the

number of people involved the dollar aiount take it

that is litigated at the jurisdictional stage

10 MR PERRY Correct Your Honor think

11 CHIEF JUSTICE ROBERTS Okay But you say

12 that when it gets to whether its theres

13 involving covered security for some reason that

14 cant be litigated at the jurisdictional stage

15 MR PERRY No Your Honor That is the

16 merits determination And -- and the statute tracks

17 CHIEF JUSTICE ROBERTS Im sorry No or

18 yes That that is not litigated at the jurisdictional

19 stage

20 MR PERRY That the preclusive elements are

21 the merits question of the case riot the jurisdictional

22 question

23 CHIEF JUSTICE ROBERTS Why is that There

24 its the same clause What you can remove is

25 covered class action involving covered security So
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why do we have such different approaches to the

different prongs

MR PERRY Your Honor Im agreeing with you

on covered security ITm Im saying that there then

is the further inquiry of whether all of the preclusive

elements of subsection T7pb are met which is the

merits inquiry

CHIEF JUSTICE ROBERTS Right And --

MR PERRY There there are very few cases

10 that dont involve covered securities because virtually

11 every security is covered There are very few cases

12 that arent covered class actions because if they

13 involve more than 50 people thats about all the

14 requirement there is Those are the jurisdictional

15 prerequisites That if established gives the court

16 subjectmatter jurisdiction

17 Then we have the substantive elements of the

16 SLUSA preclusion defense provided in different

19 statute that is not jurisdictional just like this

20 Court described in Arbaugh The covered security and

21 covered class action Congress made jurisdictional by

22 putting them in the statute The substantive elements

23 of the defense Congress did not make jurisdictional

24 because theyre in another statute

25 Thats the disconnect that Judge Easterbrook
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understood so that on the face of the opinion of the

district court where it recites the defendants

maintain that the in-connection-with requirement was

met that defense1 if colorable and it clearly was

This Court has accepted it in Dabit conferred

jurisdiction on the court and then the substantive

decision on the merits was the merits determination

That is the decoupling that Congress did in SLUSA that

Judge Easterbrook correctly recognized and that puts

10 this case squarely within the Thermtron exception to

11 1447d

12 JOSTICE GINSIJRG How do you answer the

13 argument the third argument that Mr Frederick

14 stressed that is that Congress provided specifically

15 in the Class Action Fairness Act couple of other

16 acts and 1447 itself with respect to civil rights

17 actions removable under 1443 In all those cases it

18 provided specifically for review of remand decisions

19 and here the silence is deafening

20 MR PERRY In those cases Your Honor they

21 work differently than SLUSA for two reasons One

22 theyre the whether not whether it will be tried

23 but where it will be tried And when Congress -- and

24 when it was only where question Congress puts in

25 specific provision
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The other is CAFA for example is expressly

jurisdictional It amends the diversity statute So

theres no argument that it would be within Thermtron

Every CAFA question is 1447c issue Congress had

to make it

Here Congress knew about Thermtron

Congress has known about Thermtron for 30 years This

Court reaffirmed Thermtron while they were debating

SLUSA And Congress knew that this question was not

10 jurisdictional Congress decoupled them just as this

11 Court described in Arbaugh

12 JUSTICE GINSBURG dont know what what

13 Congress knowledge about Thermtron was district

14 judge who said they removed this case but Im much

15 too busy This court is much too busy to mess with

16 stuff that belongs in the State court Im remanding

17 it That was lust too much and the Federal court

18 MR PERRY And Justice Ginsburg if Judge

19 Hermansdorfer had said Im much too busy and therefore

20 lack subject-matter jurisdiction it is inconceivable

21 that the Thermtron case would have been decided any

22 differently Congress understands the difference

23 between jurisdiction and merits This Court

24 understands the difference between jurisdiction and

25 merits Judge Easterbrook certainly understood that
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distinction This determination made by the district

court here was merits determination not controlled by

1447c and therefore appeal was not barred by

1447 Cd

CHIEF JUSTICE ROBERTS But but still

dont -- and this gets back to the question asked

before mean subsection of 77p its

unfortunate weve got lot of subsection Cc here

but -- of of SLUSA incorporates subsection

10 MR PERRY No Your Honor It references

11 subsection

12 CHIEF JUSTICE ROBERTS Well it says what

13 can be removed is the covered class action involving

14 covered security as set forth in subsection

15 MR PERRY Just as title VII says what can

16 be brought is an action under this title or just as the

17 environmental statute in Steel Company said what can be

18 brought is an action under subsection

19 The cross reference of another provision

20 containing substantive elements of Federal law does not

make those elements jurisdictional Thats the holding

22 of Arbaugh Thats the holding of Steel Company

23 Theres no reason that the same principle shouldnt be

24 applied when Congress makes Federal defense removable

25 as when it makes Federal claim subject to suit within
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the original jurisdiction of the Federal courts

JUSTICE SOUTER But -- but here what is set

out in subsection is exactly the reason for

Congress wanting to place these restrictions on it

and that it seems to me is the sensible reason for

reading it the way your your brother on the other

side does

MR. PERRY Well Justice Souter we know

from Mesa that if Congress had just made all covered

10 class actions removable we would have to find some

11 Federal defense to support article III jurisdiction

12 Congress by crossreferencing subsection just

13 pointed the Federal courts to the particular Federal

14 defense that is sufficient clearly sufficient to make

15 article III satisfied under the Mesa case Thats all

16 that that cross reference is doing

17 Its not however picking up every element.

18 If Congress wanted to include every element of title

19 VII that environmental statute of SLUSA it would have

20 put them in the jurisdictional provision Arbaugh says

21

22 CHIEF JUSTICE ROBERTS Why would it have

23 done that That would have been waste of time

24 mean you just say as set forth in subsection

25 Youre saying if they had repeated subsection
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there wed have the case would come out the other

way

MR PERRY Yes Your Honor We have not

only the the reference there but we have the final

sentence of that clause where we say after removal

after the court establishes that it has removal

jurisdiction it shall subject the action to subsection

That clause is entirely redundant under

Petitioners reading of the statute Entirely

10 redundant Ive read the reply brief number of

11 times dont understand their explanation for that

12 The only explanation is that Congress made

13 removability contingent on the subsection factors

14 Thank you Your Honor

15 CHIEF JUSTICE ROBERTS Thank you Mr Perry

16 Mr Frederick you have minutes remaining

17 REBUTTAL ARGUMENT OF DAVID FREDERICK

18 ON BEHALF OF THE PETITIONERS

19 MR FREDERICK Thank you think its

20 really important for you to look at the complaints in

21 these cases because every single one of them asserts

22 claims on the basis of negligence and the value the

23 fairvalue pricing of the securities They are not

24 based on misrepresentations The other side has

25 attempted to make them look like misrepresentations
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and theyve quoted things out of context in order to do

so But the complaints themselves are pure negligence

claims that would fall outside of SLUSA

But even if you were to disagree with that

and even if you were to disagree with the district

courts basis for saying that remand was proper because

it lacked subject-matter jurisdiction the general rule

of Thermtron Things Remembered and importantly the

Gravitt case applies And this Court does not have

10 appellate jurisdiction The Seventh Circuit does not

11 have appellate jurisdiction because of the plain

12 language of section 1447d

13 Respondents concede that State courts can

14 decide SLUSA questions it is up to defendants to

15 decide whether to try to remove them And subsection

16 Cd about which Mr Perry spoke expressly provides

17 that certain kinds of securities actions shall be

18 remanded because Congress was not so concerned that

19 Federal courts decide everything concerning securities

20 cases but only as to those that are expressly set

21 forth in subsection

22 And Mr Chief Justice respectfully what

23 subsection is doing with its references to

24 subsection are to incorporate those criteria as one

25 of the three elements or criteria for removability It
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has to be covered security has to be covered class

action and it has to meet the requisites of subsection

Thats the only reasonable way to read that And

the last clause is simply confirmatory that if those

are -- are met then the district court has to find

that the case shall be precluded

In the Gravitt case in which this Court

through per curiam dismissed the appeal there was

dispute between the district court and the court of

10 appeals over whether the district Court had properly

11 applied subjectmatter jurisdiction principles in

12 deciding whether or not there was diversity This

13 Court said no matter That is outside the the

14 requisite that is outside 1447d and the general

15 rule against appealability applies

16 Now importantly they argue that they would

17 be precluded by -- from arguing against SLUSA

18 preemption in State court but in fact the last brief

19 -- the last page of our brief our reply brief cites

20 the Standefer case in which this Court held under

21 contemporary principles -- and Im quoting now under

22 contemporary principles of collateral estoppel the

23 inability to pursue an appeal is factor strongly

24 militating against giving judgment preclusive effect

25 JUSTICE KENNEDY Do you agree that there
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The other is CAFA for example is expressly

jurisdictional It amends the diversity statute So

theres no argument that it would be within Thermtron

Every CAFA question is 1447c issue Congress had

to make it

Here Congress knew about Thermtron

Congress has known about Thermtron for 30 years This

Court reaffirmed Thermtron while they were debating

SLUSA And Congress knew that this question was not

10 jurisdictional Congress decoupled them just as this

11 Court described in Arbaugh

12 JUSTICE GINSBURG dont know what -- what

13 Congress knowledge about Thermtron was district

14 judge who said they removed this case but Im much

15 too busy This court is much too busy to mess with

16 stuff that belongs in the State court Im remanding

17 it That was just too much and the Federal court --

18 MR PERRY And Justice Ginsburg if Judge

19 Iermansdorfer had said Iiu much too busy and therefore

20 lack subjectmatter jurisdiction it is inconceivable

21 that the Thermtron case would have been decided any

22 differently Congress understands the difference

23 between jurisdiction and merits This Court

24 understands the difference between jurisdiction and

25 merits Judge Easterbrook certainly understood that
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would be Federal court review in this Court from

State court determination on the applicability of SLUSA

in this case

MR FREDERICK Yes there would be And

there would be their argument about the Missouri

Pacific case is wrong because what the -- what was

going on there was the remand determination not the

underlying Federal right Arid thats what would be

appealed and there would also be appeal of the

10 preclusive consequences because that would be

11 question of Federal law under this Courts longstanding

12 determination The Restatement --

13 3USTICE SPEVENS May ask you one question

14 Mr Frederick Because its important to me

15 Would you agree that complaint that alleged

16 that the defendant negligently used or employed

17 manipulative devices and so forth would be covered by

18 SLUSA would preempt it

19 MR FREDERICK That would be covered And

20 -- and the reason is that it is -- involved

21 manipulation The wording of SLUSA involves

22 manipulation of -- of the security

23 JUSTICE STEVENS So the mere fact that its

24 negligently caused would not preclude preclusion

25 MR FREDERICK What -- what were talking
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