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Incoming letter dated January 6, 2009

Dear Mr. Mugeller:

This is in response to your letter dated January 6, 2009 concerning the shareholder
proposals submitted to Dow by Nick Rossi. Our response is attached to the enclosed
photocopy of your correspondence. By doing this, we avoid having to recite or
summarize the facts set forth in the correspondence. Copies of all of the correspondence
also will be provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder

proposals.
PRO CESSED Sincerely,
uer 62008\
THOMSONREUTERS Serior Specal Counse
Enclosures

cc: John Chevedden

*** FISMA & OMB Memorandum M-07-16 ***



February 17, 2009

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  The Dow Chemical Company
Incoming letter dated January 6, 2009

. The first proposal asks the board to take the steps necessary to amend the bylaws
and each appropriate governing document to give holders of 10% of Dow’s outstanding
common stock (or the lowest percentage allowed by law above 10%) the power to call
special shareowner meetings and further provides that “such bylaw and/or charter text
will not have any exception or exclusion conditions (to the fullest extent permitted by
state law) applying to shareowners only and meanwhile not apply to management and/or
the board.”

The second proposal asks the board to take the steps necessary to amend the
bylaws and each appropriate governing document to give holders of 10% of Dow’s
outstanding common stock (or the lowest percentage allowed by law above 10%) the

. power to call special shareowner meetings and further provides that “such bylaw and/or
charter text will not have any exception or exclusion conditions (to the fullest extent
permitied by state law) that apply only to shareowners but not to management and/or the
board.”

There appears to be some basis for your view that Dow may exclude the first
proposal under rule 14a-8(i)(3) as vague and indefinite. Accordingly, we will not
recommend enforcement action to-the Commission if Dow omits the first proposal from -
its proxy materials in reliance on rule 14a-8(i)(3). In reaching this position, we have not
found it necessary to address the alternative bases for omission of the first proposal upon
which Dow relies.

We are unable to concur in your view that Dow may exclude the second proposal
under rule 14a-8(i)(2). Accordingly, we do not believe that Dow may omit the second
proposal from its proxy materials in reliance on rule 14a-8(i)(2).

We are unable to concur in your view that Dow may exclude the second proposal
under rule 14a-8(i)(3). Accordingly, we do not believe that Dow may omit the second
proposal from its proxy materials in reliance on rule 14a-8(i)(3). '

We are unable to concur in your view that Dow may exclude the second proposal
under rule 14a-8(i)(6). Accordingly, we do not believe that Dow may omit the second
proposal from its proxy materials in reliance on rule 14a-8(i)(6).

Sincerely,

Julie F. Bell
Attorney-Adviser



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance behieves that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative. '

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule invotved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to

- Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. ‘Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have against
the company in court, should the management omit the proposal from the company’s proxy
material.
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VIA E-MAIL

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE _

Washington, DC 20549

Re:  The Dow Chemical Company
Stockholder Proposal of John Chevedden (Rossi)
Exchange Act of 1934—Rule 14a-8

Dear Ladies and Gentlemen:

This letter is to inform you that our client, The Dow Chemical Company (the
“Company”), intends to omit from its proxy statement and form of proxy for its 2009 Annual
Meeting of Stockholders (collectively, the “2009 Proxy Materials™) a stockholder proposal (the
“Proposal”) and statements in.support thereof submitted by John Chevedden (the “Proponent™)

purportedly in the name of Nick Rossi as his nominal proponent.
Pursuant to Rule 14a-8(j), we have:

. . filed this letter with the Securities and Exchange Commission (the
“Commission”) no later than eighty (80) calendar days before the Company
intends to file its definitive 2009 Proxy Materials with the Commission; and

. concurrently sent copies of this correspondence to the Proponent and his nominal
proponent.

Rule 14a-8(k) and Staff Legal Bulletin No. 14D (Nov. 7, 2008) (“SLB 14D") provide that

* - stockholder proponents are required to send companies a copy of any correspondence that the

" proponents elect to submit to the Commission or.the staff of the Division of Corporation Finance
(the “Staff””). Accordingly, we are taking this opportunity to inform the Proponent that if the
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Proponent elects to submit additional correspondence to the Commission or the Staff with
respect to this Proposal, a copy of that correspondence should be furnished concurrently to the
undersigned on behalf of the Company pursuant to Rule 14a-8(k) and SLB 14D.

THE PROPOSAL

The Proposall. states:

RESOLVED, Shareowners ask our board to take the steps necessary to
amend our bylaws and each appropriate governing document to give
holders of 10% of our outstanding common stock (or the lowest
percentage allowed by law above 10%}) the power to call special
shareowner meetings. This includes that such bylaw and/or charter text
will not have any exception or exclusion conditions (to the fullest extent
permitted by state law) applying to shareowners only and meanwhile not
apply to management and/or the board.

A copy of the Proposal, as well as related correspondence with the Proponent, is attached to this
letter as Exhibit A. ‘

1 On October 27, 2008, the Company received the original version of the Proposal from the
Proponent. On November 27, 2008, the Company received an “updated” version of the
Proposal from the Proponent, which sought to revise the language of the resolution and
supporting statement from the original version of the Proposal. Pursuant to the guidance
provided in Staff Legal Bulletin No. 14 (Jul. 13, 2001), the Company has chosen not to
accept the Proponent’s revisions, and this letter will address the original version of the
Proposal.

If, for any reason, the Staff believes that it is appropriate to consider the “updated” version of
the Proposal, we believe that such version of the Proposal also may properly be excluded
from the 2009 Proxy Materials for all of the reasons set forth herein, except for those reasons
that rely upon Interpretation 1 (as defined in the text below) of the second sentence of the
Proposal because the “updated” version of the Proposal is not susceptible to such )
interpretation. Therefore, we respectfully request that the Staff concur that it will take no
action if the Company excludes the “updated” version of the Proposal from its 2009 Proxy
Maierials pursuant to Rule 14a-8(i)(2) because implementation of the Proposal would cause
the Company to violate state law, Rule 14a-8(i)(3) because the Proposal is impermissibly
vague and indefinite so as to be inherently misleading, and Rule 14a-8(i)(6) because the
Company lacks the power or authority to implement the Proposal.
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BASES FOR EXCLUSION

We believe that the Proponent has exceeded the one proposal limitation of Rule 14a-8(c)
and does not satisfy the ownership requirements of Rule 14a-8(b) for the reasons addressed in a
separate no-action request submitted concurrently herewith and, accordingly, that the Proposal is
excludable on those bases. In addition, we hereby respectfully request that the Staff concur in
our view that the Proposal may be excluded from the 2009 Proxy Materials pursuant to:

) Rule 14a-8(i)(3) because the Proposal is impermissibly vague and indefinite so as
to be inherently misleading;

. Rule 14a-8(i)(2) because implementation of the Proposal would cause the
Company to violate state law; and

e~ Rule 14a-8(i)(6) because the Company lacks the power or authority to implement
the Proposal.

ANALYSIS

L The Proposal May Be Excluded under Rule 14a-8(i)(3) Because the Proposal Is
Impermissibly Vague and Indefinite so as to Be Inherently Misleading.

Rule 14a-8(i)(3) permits the exclusion of a stockholder proposal if the proposal or
supporting statement is contrary to any of the Commission’s proxy rules or regulations, including
Rule 14a-9, which prohibits materially false or misleading statements in proxy soliciting '
materials. For the reasons discussed below, the Proposal is so vague and mdeﬁmtc as to be
misleading and, therefore, is excludable under Rule 14a-3(i)(3).

The Staff cons:stently has taken the position that vague and indefinite stockholder
proposals are inherently misleading and therefore excludable under Rule 14a-8(i)(3) because
“peither the stockholders voting on the proposal, nor the company in implementing the proposal
(if adopted), would be able to determine with any reasonable certainty exactly what actions or
measures the proposal requires.” Staff Legal Bulletin No. 14B (Sept. 15, 2004) (“SLB 14B”).
See also Dyer v. SEC, 287 F.2d 773, 781 (8th Cir. 1961) (“[I}t appears to us that the proposal, as
drafted and submitted to the company, is so vague and indefinite as to make it impossible for
either the board of directors or the stockholders at large to comprehend precisely what the
proposal would entail.”). In this regard, the Staff has permitted the exclusion of a variety of
stockholder proposals, including proposals requesting amendments to a company’s certificate of
incorporation or bylaws. See Alaska Air Group Inc. (avail. Apr. 11, 2007) (concurring with the
exclusion of a stockholder proposal requesting that the company’s board amend the company’s
governing instruments to “assert, affirm and define the right of the owners of the company to set
standards of corporate govemance” as “vague and indefinite™); and Peoples Energy Corp. (avail,
Nov. 23, 2004) (concurring in the exclusion as vague of a proposal requesting that the board
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amend the certificate and bylaws “to provide that officers and directors shall not be indemnified
from personal liability for acts or omissions involving gross negligence or reckless neglect”). In
fact, the Staff has concurred with the exclusion under Rule 14a-8(i)(3) of the Proponent’s prior
proposal seeking to alter the ability of stockholders to call special meetings, which was
submitted to both the Company, see The Dow Chemical Co. (avail. Jan. 31, 2008), and numerous
other companies, seé Raytheon Co. (avail. Mar. 28, 2008); Office Depot Inc. (avail. Feb. 25,
2008); Mattel Inc. (avail. Feb. 22, 2008); Schering-Plough Corp. (avail. Feb. 22, 2008); CVS
Caremark Corp. (avail. Feb. 21, 2008); Inte! Corp. (avail. Jan. 31, 2008); JPMorgan Chase &
Co. (avail. Jan. 31, 2008); Safeway Inc. (avail. Jan. 31, 2008); Time Warner Inc. (avail.

Jan. 31, 2008); Bristol Myers Squibb Co. (avail. Jan. 30, 2008); Pfizer Inc. (avail. Jan. 29, 2008},
and Exxon Mobil Corp. (avail. Jan. 28, 2008) (concurring, in each case, with the exclusion of the
Proponent’s proposal that the board of directors amend the company’s “bylaws and any other
appropriate governing documents in order that there is no restriction on the shareholder nght to
call a special meeting”).

Moreover, the Staff has on numerous occasions concurred that a stockholder proposal
was sufficiently misleading so as to justify exclusion where a company and its stockholders
might interpret the proposal differently, such that “any action ultimately taken by the [clompany
upon implementation [of the proposal] could be significantly different from the actions
envisioned by shareholders voting on the proposal.” Fugua Industries, Inc. (avail.

Mar. 12, 1991). See also Bank of America Corp. (avail. June 18, 2007) (concurring with the
exclusion of a stockholder proposal calling for the board of directors to compile a report
“conceming the thinking of the Directors concerning representative payees” as “vague and
indefinite™); and Puget Energy, Inc. (avail. Mar. 7, 2002) (concurring with the exclusion of 2
proposal requesting that the company’s board of directors “take the necessary steps to implement
a policy of improved corporate govemance™ as “vague and indefinite”). '

In the instant case, neither the Company nor its stockholders can determine the measures
requested by the Proposal, because the Proposal itself is internally inconsistent. The operative
language in the Proposal consists of two sentences. The first sentence requests that the
Company’s board of directors take the steps necessary “to amend our bylaws and each
appropriate governing document to give holders of 10% of our outstanding common stock (or the -
lowest percentage allowed by law above 10%) the power to call special shareowner meetings.”
The second sentence requires further that “such bylaw and/or charter text will not have any
exception or exclusion conditions (to the fullest extent permitted by state law) applying to
shareowners only.” However, the bylaw or charter text requested in the first sentence of the
Proposal on its face includes an “exclusion condition,” in that it explicitly excludes holders of
less than 10% of the Company’s outstanding common stock from baving the ability to call a
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special meeting of stockholders.2 Thus, the bylaw or charter text requested in the first sentence
of the Proposal is inconsistent with the requirements of the text requested in the second sentence
of the Proposal, and accordingly, neither the Company nor its stockholders know what is

required.3

The Staff previously has recognized that when such internal inconsistencies exist within
the resolution clause of a proposal, the proposal is rendered vague and indefinite and may be
excluded under Rule 14a-8(i)(3). For example, in Verizon Communications Inc. (avail.

Feb. 21, 2008), the resolution clause of the proposal included a specific requirement, in the form s
of 2 maximum limit on the size of compensation awards, and a general requirement, in the form
of amethod for calculating the size of such compensation awards. However, when the two

_ requirements proved to be inconsistent with each other because the method of calculation
resulted in awards exceeding the maximum limit, the Staff concurred with the exclusion of the
proposal under Rule 14a-8(i)(3). See also Boeing Co. (avail. Feb. 18, 1998) (concurring with the
exclusion of a proposal as vague and ambiguous because the specific limitations in the proposal
on the number and identity of directors serving multiple-year terms were inconsistent with the
process it provided for stockholders to elect directors to multiple-year terms). Similarly, the
resolution clause of the Proposal includes the specific requirement that only stockholders holding
10% of the Company’s stock have the ability to call a special meeting, which conflicts with the
Proposal’s general requirement that there be no “exception or exclusion conditions.” In fact, the
Proposal creates more confusion for stockholders than the Verizon compensation proposal
because the inconsistency is patent and does not require any hypothetical calculations.

- Furthermore, the second sentence of the Proposal is itself so vague and ambiguous that it
is impossible to ascertain what the Proposal requires. That sentence provides that “such bylaw
and/or charter text will not have any exception or exclusion conditions (to the fullest extent

2 The clause in the second sentence that, effectively, would allow any “exception or exclusion
conditions” required by any state law to which the Company is subject does not address or
remedy the conflict between the two sentences, because the 10%stock ownership condition

- called for in the first sentence is not required by Delaware law, under which the Company is
incorporated. ‘

3 Evidence of this confusion can be seen in the alternative ways that requirements of the
Proposal have been interpreted by other companies receiving the same Proposal. See, e.g.,
Halliburton Co. (incoming no-action request, filed Dec. 22, 2008) (interpreting “holders of
10% or our outstanding common stock” to require ownership of exactly 10%); and Verizon
Communications Inc. (incoming no-action request, filed Dec. 15, 2008) (interpreting the
limitation on “exception or exclusion conditions” to potentially apply to procedural and
notice provisions or the subject matter of special meetings).
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permitted by state law) applying to shareowners only and meanwhile not apply to management
and/or the board.” Any attempt to comprehend this provision results in at least two reasonable

interpretations:

. Interpretation 1: “such bylaw and/or charter text will [(i)] not have any
exception or exclusion conditions (to the fullest extent permiited by state law)
applying to shareowners only and meanwhile {(ii)] not apply to management
and/or the board”; or

. Interpretation 2; “such bylaw and/or charter text will not have any exception or
exclusion conditions (to the fullest extent permitted by state law) [(i)] applying to
shareowners only and meanwhile [(ii)] not apply[ing] to management and/or the
board.” '

Interpretation 1, which requires the least editing to eliminate ambiguity, would require that any
bylaw and/or charter text adopted to provide 10% stockhelders the ability to call a special
meeting not apply to stockholders who are members of “management and/or the board.” That is,
it would exclude members of management and/or the board from being among the 10%
stockholders who could call a special meeting. Interpretation 2 would require that any
“exception or exclusion conditions” applied to stockholders in the bylaw and/or charter text also

 be applied to “management and/or the board.” Because the first sentence of the Proposal

imposes a 10% stock ownership condition on the ability of stockholders to call a special meeting,
Interpretation 2 would require that the same condition be applied to the Company’s board.

The Staff frequently has concurred with the exclusion of proposals similarly susceptible
to multiple interpretations as vague and indefinite because the company and its stockholders
might interpret the proposal differently, such that “any action ultimately taken by the [cJompany
upon implementation [of the proposal] could be significantly different from the actions
envisioned by shareholders voting on the proposal.” Fuqua Industries, Inc. (avail.

Mar. 12, 1991). More recently, in Ford Motor Co. (avail. Feb. 27, 2008), the proposal requested
a report on efforts to increase fuel economy “such that no Ford vehicles will indicate there is a
need for any country in the world to buy oil from the Middle East to fuel the new Ford vehicles.”
The proposal was susceptible to multiple interpretations, ranging from international advocacy for
a boycott of oil from the Middle East to recommendations for the design of indicator lights in
Ford vehicles, and the Staff concurred with the exclusion of the proposal as vague and indefinite.
See also Prudential Financial Inc. (avail. Feb. 16, 2007) (concurring with the exclusion of
proposal, which was susceptible to a different interpretation if read literally than if read in
conjunction with the supporting statement, as vague and indefinite); fnternational Business

" Machines Corp. (avail. Feb. 2, 2005) (concurring with the exclusion of a proposal regarding

executive compensation as vague and indefinite because the identity of the affected executives
was susceptible to multiple interpretations); and Philadelphia Electric Co. (avail. Jul. 30, 1992)
(noting that the proposal, which was susceptible to multiple interpretations due to ambiguous
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syntax and grammar, was “so inherently vague and indefinite that neither the shareholders . . .
nor the [clompany . . . would be able to determine with any reasonable certainty exactly what
actions or measures the proposal requires™).

Consistent with Staff precedent, the Company’s stockholders cannot be expected to make
an informed decision on the merits of the Proposal if they are unable *“to determine with any
reasonable certainty exactly what actions or measures the proposal requires.” SLB 14B. See
also Boeing Corp. (avail. Feb. 10, 2004); and Capital One Financial Corp. (avail. Feb. 7, 2003)
(excluding 2 proposal under Rule 14a-8(i)(3) where the company argued that its stockholders
“would not know with any certainty what they are voting either for or against”). Here, the
operative language of the Proposal is both self-contradictory and, with respect to the second
sentence, subject to alternative interpretations. Moreover, neither the Company’s stockholders
nor its board of directors would be able to determine with any certainty what actions the
Company would be required to take in order to comply with the Proposal. Accordingly, we
believe that as a result of the vague and indefinite nature of the Proposal, the Proposal is
impermissibly misleading and, thus, excludable in its entirety under Rule 14a-8(1)(3).

II. The Proposal May Be Excluded under Rule 14a-8(i)(2) Because Implementation of
the Proposal Would Cause the Company to Violate State Law,

Rule 14a-8(i)(2) permits a company to exclude a stockholder proposal if implementation
of the proposal would cause it to violate any state, federal or foreign law to which it is subject.
The Company is incorporated under the laws of the State of Delaware. For the reasons set forth
in the legal opinion regarding Delaware law attached hereto as Exhibit B (the “Delaware Law
Opinion”), the Company believes that the Proposal is excludable under Rule 14a-8(i}(2) because
implementation of either interpretation of the Proposal (as discussed above) would cause the
Company to violate the Delaware General Corporation Law (the “DGCL”).

Under Interpretation 1, the Proposal requests that the Company’s board adopt bylaw
and/or charter-text giving holders of 10% of the Company’s stock the ability to call a special
stockholder meeting, unless such holders are members of management and/or the board.
However, as discussed in the Delaware Law Opinion, doing so would “violate Delaware law
because it would discriminate among holders of the same class of stock of the Company.” Under
Section 211(d) of the DGCL and the “doctrine of equal treatment,” once the right to call a special
meeting is granted to stockholders, all stock of the same class must be treated equally with
respect to that right. Yet the Proposal seeks to create such inequality by requesting that the
ability of stockholders to call a special meeting “not apply to management and/or the board,”
even if they otherwise satisfied the 10% stockholder standard. Thus, as supported by the
Delaware Law Opinion, implementation of Interpretation 1 of the Proposal would cause the
Company to violate state law because the Proposal would exclude stockholders who were
members of management and/or the board from among those 10% stockholders who would be
authorized to call a special meeting.
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Under Interpretation 2, the Proposal requests that any “exception or exclusion conditions
applied to stockholders in the bylaw and/or charter text giving stockholders the ability to call a
special meeting also be applied to “management and/or the board.” However, as discussed in the
- Delaware Law Opinion, doing so would “violate Delaware law because it would place
restrictions on the ability of the Board to call a special meeting, which is a fundamental power
expressly granted to the Board by Section 211(d) of the [DGCL}.” Section 211(d) of the DGCL
provides that “[s]pecial meetings of the stockholders may be called by the board of directors,”
without any means to limit or restrict such power in a company’s bylaws or otherwise. Yet, the
Proposal requests both that the ability of stockholders to call special meetings be conditioned-
upon holding 10% of the Company’s stock and that such condition be applied to “management
and/or the board.” Thus, as supported by the Delaware Law Opinion, implementation of
Interpretation 2 of the Proposal would cause the Company to violate state law? because the
Proposal requests the imposition of “exception or exclusion conditions? on the unrestricted
power of the Company’s board to call a special meeting.

The Staff previously has concurred with the exclusion, under Rule 14a-8(i)(2) or its
predecessor, of stockholder proposals that requested the adoption of a bylaw or certificate
amendment that if implemented would violate state law. See, e.g., PG&E Corp. (avail.

Feb. 14, 2006) (concurring with the exclusion of a proposal requesting the amendment of the

company’s governance documents to institute majority voting in director elections where

Section 708(c) of the California Corporations Code required that plurality voting be used in the

election of directors); Hewlett-Packard Co. (avail. Jan. 6, 2005) (concurring with the exclusion
.of a proposal recommending that the company-amend its bylaws so that no officer may receive
* annual compensation in excess of certain limits without approval by a vote of “the majority of
the stockholders” in violation of the “one share, loﬁe vote” standard set forth in DGCL

4 The reference in the Proposal to “the fullest extent permitted by state law” does not affect
this conclusion. On its face, such language addresses the extent to which the requested
“bylaw and/or charter text will not have any exception or exclusion conditions” (i.e., there
will be no “exception or exclusion conditions™ not required by state law) and hlghhghts the
conflict between the first and second sentences of the Proposal discussed in Section I of the
text above. The language does not limit the exception and exclusion conditions that would
“apply to management and/or the board.” Were it to do so, the entire second sentence of the
proposal would be rendered a nullity because, as supported by the Delaware Law Opinion,
there is no extent to which the exception and exclusion condition included in the Proposal is
permitted by state law. This ambiguity is yet another example of why, as set forth in Section
I of the text above, the Proposal can be excluded under Rule 14a-8(1)(3) as vague and
indefinite because the Company’s stockholders would be unable “to determine with any
reasonable certainty what actions would be taken under the proposal * Fuqua Industries, Inc.
(avail. Mar. 12, 1991).
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_Section 212(a)); and GenCorp Inc. (avail. Dec. 20, 2004) (concurring with the exclusion of a
proposal requesting an amendment to the company’s governing instruments to provide that every
stockholder resolution approved by a majority of the votes cast be implemented by the company
since the proposal would conflict with Section 1701.59(A) of the Ohio Revised Code regarding
the fiduciary duties of directors), See also Boeing Co. (avail. Mar. 4, 1999) (concurring with the
exclusion of a proposal requesting that every corporate action requiring stockholder approval be
approved by a simple majority vote of stock since the proposal would conflict with provisions of
the DGCL that require a vote of at least a majority of the outstanding stock on certain issues);
and Tribune Co. (avail. Feb. 22, 1991) (concurring with the exclusion of a proposal requesting
that the company’s proxy materials be mailed at least 50 business days prior to the annual
meeting since the proposal would conflict with Sections 213 and 222 of the DGCL, which set
forth certain requirements regarding the notice of, and the record date for, stockholder meetings).

The Proposal either; (a) requests that the ability of stockholders to call a special meeting
be limited to those stockholders who are not members of “management and/or the board,” or
(b) requests that any “exception or exclusion conditions” applied to the ability of stockholders to
call a special meeting also be applied to “management and/or the board.” However, Delaware
law requires that the Company not discriminate among shares of the same class of stock and
- provides the Company’s board unrestricted power to.call a special meeting, neither of which can
be altered by the Company. Therefore, the Proposal is excludable pursuant to Rule 14a-8(i)(2)
because, as supported by the Delaware Law Opinion, implementation of either interpretation of
the Proposal would cause the Company to violate applicable state law.

III.. The Proposal May Be Excluded under Rule 143-8(1)(6) Because the Company Lacks
the Power or Authority to Implement the Proposal.

Pursuant to Rule 14a-8(i)(6), a company may exclude a proposal “if the company would
lack the power or authority to implement the proposal.” The Company lacks the power and
authority to implement the Proposal, and the Proposal can be excluded under Rule 14a-8(i)(6)
both because: (a).the Proposal “is so vague and indefinite that {the Company] would be unable
to determine what action should be taken,” see International ‘Business Machines Corp. (avail.
Jan. 14, 1992) (applying predecessor Rule 144-8(c)(6)); and (b) the Proposal seeks action
* contrary to state law, see, e.g., Schering-Plough Corp. (avail. Mar. 27, 2008); Bank of America
Corp. (avail. Feb. 26, 2008); Boeing Co. (avail. Feb. 19, 2008); and PG&E Corp. (avail.

Feb. 25, 2008) (concurring with the exclusion of a proposal under both Rule 14a-8(i}(2) and
Rule 14a-8(i)(6)).

As discussed in Section I above, the Proposal is vague and indefinite in numerous
respects: Most significantly, the Proposal is internally inconsistent and requests that the
Company’s board take the impossible actions of both (a) adopting a bylaw containing an
exclusion condition and (b) not including any exclusion conditions in such bylaw. Furthermore,
because the Proposal is susceptible to multiple, reasonable interpretations, the Company’s board
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cannot know what actions must be taken to implement the Proposal as envisioned by the
stockholders. Accordingly, for substantially the same reasons that the Proposal may be excluded
under Rule 14a-8(i)(3) as impermissibly vague and indefinite, it is also excludable under

Rule 14a-8(i)(6) as beyond the Company’s power to implement.

As discussed in Section II above, regardless of how the Proposal is interpreted, its
implementation would violate the DGCL. Specifically, Delaware law requires that the Company
not discriminate among shares of the same class of stock and provides the Company’s board
unrestricted power to call a special meeting, neither of which can be altered by the Company.
Accordingly, for substantially the same reasons that the Proposal may be excluded under
Rule 14a-8(1)(2) as violating state law, it is also excludable under Rule 14a-8(i}6) as beyond the
Company’s power to implement. '

~ CONCLUSION

Based upon the foregoing analysis, we respectfully request that the Staff concur that it
will take no action if the Company excludes the Proposal from its 2009 Proxy Materials. We
would be happy to provide you with any additional information and answer any questions that
you may have regarding this subject.

If we can be of any further assistance in this matter, please do not hesitate to call me at
{202) 955-8671 or W. Michael McGuire, the Company’s Assistant Secretary, at (389) 636-9185.

S_incerely,
_ Ronald 0. Muéuet
ROM/emh |

Enclosures

cc:  W. Michael McGuire, The Dow Chemical Company -
John Chevedden
Nick Rossi

100579715_3.D0C
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** FISMA & OMB Memorandum M-07-16 ***

Mr. Andrew N, Liveris RECEIVED

Chaimnen
Dow Chemical Company (DOW) -
2030 Dow Center o
Midland M1 48674 Ofﬁce, of

. Rule 1428-8 Propusal Corporate Secretary
Dear Mr, Liveris,

This Rulc 14a-8 proposal is respectfully submitted in support of the long-term performance of
our company. This proposat is for the next annual shareholder meeting. Rule 142-8
requirements are intended to be met including the continuous ownership of the required stock
value until after the date of the respective shareho!der roeeting and the presentation of this
proposal at the annual mecting, This submitted format, with the sharcholder-supplied ernphusis,
is intended to be used for definitive proxy publication. This is the proxy for John Chevedden
and/or his designes to act on my behalf regarding this Rule 14a-8 proposal for the forthcoming
shareholder meeting before, during and after the forthcoming shareholder meeting. Please direct
all furare communications w0 John Cheveddan (s oMB Memorandum MaR-15 *** .
*** FISMA & OMB Memorandum M-07-16 ***
to facilitate prompt communications and in order that it will be verifiable that communications

have becu yenl.

Your consideration and the consideration of the Board of Directors is apprecinted in support of
the fong-term performance of our company. Please acknowledge receipt of this proposal .

promptly by email.

Siliccn:ly . |
7:&/_/&4#_ s2/t lo%

cc: Charles J. Kalil

Corporate

PH.: 989 636-1000

Fux: 989 832-1356

Thomas Moran <temoran@dow.com>
Asgistant

PH: 989-638-2176

FX: 989-638-1740




167 27/ 2068 ~dASMA & OME Memorandum M-07-16 *** PLGE  02/03

[DOW: Rule 14a-8 Proposal, October 26, 2008)
3 - Special Shareowner Meetings

RESOLVED. Shareowners ask our hoard to take the steps necessary to amend our bylaws and
cach appropriate governing document to give holders of 10% of our ouvistanding common stock
(or the lowest percentage allowed by law above 10%) the power to call special shareowner
meetings. This includes that such bylaw and/or charter text will not have any exception or
exclusion conditions (to the fullest extent permitted by state [aw) applying to shareowners only
uud meanwhile not apply to management and/or the board. o

: Statement of Nick Rossi
Special meetings allow shareowners to vote on important matters, such as clecting new directors,
that can arise between annual meetings. 1f shareowners cannot call special meetings,
management may become insulated and investor returns may suffer. Shareowners should have
the ability to call a special meeting when 2 matter is sufficiently important to merit prompt
consideration. C

Fidelity and Vanguord supportcd a shareholder right to call a special meeting. Guvernunce
ratings services, including The Corporate Library and Governance Metrics International, took
special meeting rights into consideration when assigning company ratings. ‘

This proposal topic also won impressive support (based on 2008 yes and no votes) at the

following companies:
International Business Machincs (IBM) 56% Emil Rossi (Sporosr)
Merck (MRK) 57% Willimn Stciner
Kimbetly-Clark (KMB) 61% Chris Rossi
CSX Corp. (CSX) Ki% Children’s Investment Fund
Occidental Petroleum (OXY) 66% Emil Rossi
FirstEnergy Corp. (FE) 67% Chris Rossi
Marathon Oil (MRO) 6%% Nick Rossi

" The merits of this Special Shareywner Meetings proposal should also be considered in the
context of the need for further improvements in our company’s corporate govemance and in
i:;dividual director performance. In 2008 the following govermnance and performance ismics were
identified: ' : :

* The Corporate Library (TCL) vrww thecorporatelibraxy.com. an independent research firm,
rated our company “High Concem” in CEQ pey ~ $18 million for Andrew Liveris. .
* We did not have an independent board chairman, '
* Qur directors neoy valy one-vorte to be elected.
* We had no sharcholder right to:

1) Cumulative voting.

2) To act by written consent. '
» Three directors, including Armold Allemang and Geoffery Metszei. were insiders —
Independence concern. ' . .
* Our Lead Director, Paul Stem, had 16-years director tenure ~ Independence concern.
* Two directors bad 15-years tenure — Independence concerns: |

Jaequeline Barton

Barbarz Hackman Frankiin
* Directors with more than 15-years tenure held 5 seats on our key audit, executive pay and
nomination committees — Independence concamn. '
* Our djrectors scrved on 7 boards rated “D” by TCL:

Andrew Liveris Citigroup (C)
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John Hess Hess Corporation (HES)
Jamnes Ringler Teradata (TDC)

James Ringler EMC Technologies (FTT)
Ruth Shaw Wachovia (WB})

Dennis Reilley Covidien (COV)
Dennis Reilley Marathen Oil (MRO)
« Plus Dennis Reilley was rated a “Problem Director” by TCL due to his involvement with
bankrupt Entergy Corporation and yet served on our key audit and executive pay committees.
The above concemns shows there is need for improvement. Please encourage our board to
respond positively to this proposal:
Special Shareowner Meetings —
Yesnn 3

Notes:
Nick Rossi, | ... fi5ma & OMB Memorandum M-07-16 *** , spunsored this proposal.

The above format is requested for publication withous re-aditing, se-formoatting or elimination of
text, including beginning and concluding text, unless prior agreement is reached. Itis
respectfully requested that this proposal be proofread before it is published in the definitive
proxy to ensure that the integrity of the submitted format is replicated in the proxy materials.
Please advise if there is any typographical question.

Please note that the titie of the proposal is part of the argument in favor of the proposal, In the
interest of clarity and to avoid confusion the title of this and cach other ballot item is reguested to

be consistent throughout all the proxy materials.

The company is requested to assign a proposal number (represented by “3™ above) based on yhc
chronological order in which proposals are submitted. The requested designation of *3” or
higher number allows for ratificarion of auditors 1o be item 2.

This proposal is believed to conform with Staff Legal Bulletin No. 148 (CF), September 15,
2004 including:
Accordingly, going forward, we believe that it would not be appropriate for companies to :
exclude supporting starement language and/ot an entire proposal in reliance on rule 14a-8(){3) in
the following circumstances: : )
» the company objects to factual assertions because they are not supported;
» the company objects to factual assertions that, while not materially falsc or misleading, may -
be disputed or countered;
» the company objects to factual assertions because those assertions may be interpreted by
shareholders in a manner that is unfavnrahle tn the company, its directors, or its officers:
and/or
» the company objects to statements becauss they represent the opinion of the shareholder
proponent or A referenced sowrce, but the statements are not identified specifically as such.

See also: Sun Microgystems, Inc. (Fuly 21, 2005),

Stock will be beld vti] afier the anmual mesting and the proposal will be presented at the annuat
meeting. Please acknowledge tlus proposal promptly by email. :



----- Original Message-----

From: olmsted *** FISMA & OMB Memorandum M-07-16 ***
Sent: Thureday, November 27, 2008 3:19 PM
To: McGuire, Mike (WM) - Legal

Subject: Rule l14a-8 Proposal (DOW) SPM

Mr. McGuire,

Please see the attachment.
Sincerely,

John Chevedden
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*** FISMA & OMB Memarandum M-07-16 ***

Mr. Andrew N. Liveris

Chairman
Dow Chemical Company (DOW) ffooIFIED  NOV. X7, Q0D
2030 Dow Center
Midland M1 43674
Rule 14a-8 Propoaal
Dear Mr. Liveris,

This Rule 1448 proposal is Mpectfully submitted in support of the long-term performance of
our company. This proposal is for the niext annual sharcholder meeting. Rule 142-8
requirements are intended to be met inchuding the continuous ownership of the rcquxred stock
value until after the date of the respective shareholder meeting and the presentation of this
proposal at the annna! meeting. This submitted format, with the shareholder-supplied emphasis,
i3 intended to be used for definitive proxy publication. This is the proxy for Sohn Chevedden
and/or his designee to act on my behalf regarding this Rule 14a-8 proposal for the forthcoming
shareholder meeting before, during and afier the forthcoming sharcholder mecting. Please direct
all future communications to fohn Che‘v% & OMB Memorandum MaJ7-16 =

v+ FISMA & OMB Memorandum M-07-16 ***
to facilitate prompt communications and in order that it will be verifiable that communications

have besn sont.

Your consideration and the consideration of the Baard of Directors is app:ec:md in support of
the long-term performance of our company. Please aclmowledge receipt of this proposal

promptly by email.

.amccrcly,

A éﬁ#? cofelos

" cc: Charles J. Kalil
Corporate Sexietary
PH: 989 636-1000
Fou: 989 832-1556
Thomas Moran <temoran@dow.com> .
Assistant Secretary
PH; 989-638-2176
FX: 989-638-1740
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*** FISMA & OMB Memorandum M-07-16 ***

A m

[DOW: Rule 14a-8 Proposal, October 26, 2008, Moditied November 27, 2008)
: 3 - Special Shareowver Meetings .

RESOLVED, Sharcowncrs ask our board to take the steps neccasary to amend our bylaws and
each appropriate governing document to give holders of 10% of our outstanding common stock
{or the lowest percentage allowed by law above 10%) the power tn call special sharenwner -
meetings. This includes that such bylaw and/or charter text will not have any exception or
exclusion conditions (to the fullest extent permitted by state law) that apply only to sharcowners
but not to management and/or the board. :

Statement of Nick Rosst

Special meetings allow shareowners.to vote on important matters, such as electing new directors,
that can arisa between annual meetings, If shareowners cannot call special mestings, :
management may become insulated and investor returns may suffer. Shareowners should have
the ability to call a special meeting when a matter is sufficiently important to merit prompt

consideration.
Fidelity and Vanguard supported a sharehiolder right to call a speciat meeting. Governance

ratings services, including The Corporate Library and Governance Metrics International, too
special meeting rights into consideration when assigning company ratings. . .

This proposal topic also won impressive support at the following campanics based on 2008 yet
and no votes; )

Intemational Business Machines (1BM) 56% Emil Rossi (Sponsor)

Merck (MRK) 5% William Steiner

- Kimbery-Clark (KMB) 61% Chris Rossj

Occidental Petroleum (OXY) 66%% Emil Rossi

FirstEnergy Corp. (FE) 67% Chris Rossi

Marathon Oit (MRO) 69% Nick Rossi

The merits of this Special Shareowner Meetings proposal should also be considered in the
context of the need for further improvements in our company’s corporate governance and in
indivig:s! director performance. In 2008 the following governance and performance issues were
identified: '
* The Corporate Library (TCL) ibraty. an independent research firm,
rated our company “High Concern® in CRO pay with $18 million for Andrew Liveris,
» Three ditestors, including Amold Allemang and Qeoffery Merseei, were insiders —
Independence concern. _ : :
* Our Lead Director, Paul Stem, had | 6-years director tenure - Independence concern
» Two directors had 15-years tenure — Independence concems: _
Jocgueling Bagtan
Barbara Hackman Franklin : ‘
* These directors with more than [5-years tenure beld § seats on our key audit, executive pay
and nomination committees - Independence concern. '
» Our directors served on 7 boards rated “D” by The Corporate Library:
Andrew Liveris Citigroup (C)

John Hess Hess Corporation (HES)
Janres Ringler Teradata (TDC)

James Ringler FMC Technologies (FTT)
Ruth Shaw Wachovia (WB}) ,

Dennis Reilley Covidien (COV)
Dennis Reilley Marathon Oil (MRQ)

e s
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- Plus Dennis Reillcy was raled a “Problem Director™ by TCL due to his involvement with
banksupt Entergy Corporation and yet he served on our key audit and executwe pay
committees.
+ Qur dircctors need only one-vote to be elected.
"+ We bad no sharcholder right to:
Cumulative voting.
To act by written consent.
Voie on executive pay.
An independent Board Chairman.
The above concems shows there is need for improvement. Please encourage our board to
respond positively to this proposal;
Special Shareowner Meetings —
Yeson3

Notca:
Nick Rossl, . - £i5ma & OMB Memorandum M-07-16

The above format is requestzd for publication without re-editing, re-formatting or elimination of
text, including beginning and concluding text, uniess prior agreement is reached. Itis
respectiuily requested that this proposal be proofread before it is published in the definitive
proxy to ensure that the integrity of the submitted format is replicated in-the proxy materials.
Plcase advise if there is any typographical question.

Please note that the title of the proposal is part of the argument in favor of the pmpoaaf In the
interest of clarity and to avoid confusion the title of this and cach other ballot item is requestcd to

te conststcnt throughout all the proxy matetials.

The company is requested to assign a proposal number (represented by “3" above) based on the
clrunvlvgicsl vrder in which proposals are submined. The requested designation of =3 or

higber number allows for ratification of auditors to be item 2.

This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15,
2004 including:
Accordingly, going forward, we believe that it would not be app:'opmtc for companies to
~excludes supporting statement language and/or an entire proposal in reliance on rule 14a-8(iX(3) in
the following clrcumstances:
* the company objects to factual assertions because they are not supported;
« the company objects to factual assertmns that, while not materially falsc or. muleadms, may
be disputed or counteted;
+ the company objects to factyal assertions because thnse assertions may be interpreted by
shareholders in a manner that is unfavorable w0 the company, its directors, or its officers;
and/or
» the company objects to statements because thcy represent the opinion of the shareholder
proponent or a refevenced source, but the statements are not identified specif; caﬂy as such.

*+ sponsored this proposal.

See also; Sun Microsystems. Inc, (July 21 2005}

Stock will be held until after the annual meeting and the proposal will be presented at the annual
meeting. Please acknowledge this proposal promptly by email
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I N AR IR TV,

2030 Dow Center
‘October 28. 2008

Via Mail
Mr. Nick Rossi

** FISMA & OMB Memorandum M-0G7-16 ***

Stockholder Proposal on Special Shareowner Meetings

Dear Mr. Rossi;

By way of this letter, I wish to acknowiedge timely receipt on October 27, 2008
of a stockholder proposal on special shareowner meetings that you are submitting for
the 2005 Annual Meeting of Stockholders of The Dow Chemical Company. We
understand that you are once again appointing Mr. John Chevedden as your
representative and substitute, and I will direct commumcahons to Mr. Chevedden as

you have instructed.

Rule 142-8(b) under the Securities Exchange Act of 1934, as amended, provides
that each shareholder proponent must submit sufficient proof that it has continuously
held at least $2,000 in market value, or 1%, of a company’s shares entitled to vote on
the proposal for at least one year as of the date the sharehoider proposal was submitted,

To date, we have not received such proof of ownership.

Tc remedy this defect, YOu must submit sufficient proof of your ownership of
Company sharcs. As explained in Ruie 142-8(b), sufficient proof may be in the form
of: )

a written statement from the “record” holder of your shares (usually a broker
or a bank) verifying that; as of the date the proposal was submitted, you
continuously held the requisite number of Company shares for at least one

year; or

if you have filed with the Securities and Exchange Commission (“SEC") a
Schedule 13D, Schedule 13G, Form 3, Form 4 or Form 3, or amendments to
those documents or updated forms, reflecting your ownership of Company
shares as of or before the date on which the one-year eligibility period
begins, a copy of the schedule and/or form, and any subsequent amendments
reporting a change in the ownership level and a written statement that you
continuously held the required number of shares for the one-year period.
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Mr. Nick Rossi
162872008

The rules of the SEC require that your response to this letter be postmarked ot
transmitted electronically no later than 14 calendar days from the date this letter is
received. For your reference, please find enclosed a copy of Rule 14a-8.

Dow’s Annuai Meeting will be held on May 14, 2009, in Midland, Michigan. Thank you.

Sincerely,

O MLl

W. Michael McGuire
Assistant Secretary
989-636-9185

Fax: 989-638-1740
wmmgcguire @dow.com

Enclosure - Rule 14a-8 of the Securities Exchange Act of 1934

cc: John Chevedden, via Ovemight Mail



Rule 14a-8 — Proposals of Security Holders

This section addresses when a company must include a shareholder's proposal in its proxy statement and identifv the
proposal in its form of proxy when the company holds an annual or special mesting of shareholders. In summary, in
order to have your sharehalder proposal included on a company’s proxy card, and included along with any supporting
siatement in its proxy statement, yob must be eligibie and follow cedain procedures. Under a few specific
clrcurnstances, the company is pamitted (o exclude your proposal, but only after submitting its reasons to the
Commission. We structured this section In a question-and- answer format so that I is easier to understand. Thes
reforences to "you" ame to a shareholder seeking to submil the proposal.

a.

Cuestion 1: What is a proposal? A shareholder proposal is your recommendation or requlrement that
the company and/er Its board of directors take action, which you intend to present al a meeting of the
company's sharsholdsrs. Your proposal shoukd stale as clearly as possible the ¢ourse of action that
you beliove the company should fellow. If your proposal is placed on the company’s proxy card, the
company musl also provide in the form of proxy means for sharsholders to specify by boxes a choice
between approval or disapproval, or ahstention. Unless otherwise indicated, the word "proposal® as
used in this section refars both to your proposal, and to your conesponding statement in support of

your proposal (it any).

Question 2: Who is efigible 0 submil a proposal, and how do | demonstrata 1o the company that | am

In order 1o be eligible to submit a proposal, you must have confinuously held at least $2,000
In market value, or 1%, of the company’s securitias sniitled to be voted on the proposal at the
mesting for at least one year by the date you submit the proposat, You must continug to hokd
thosa securities through the date of the meeting.

/
If you ara the registored holdar of your securities, which means that your namse appears ir the
company's records as a sharcholder, the company can varify your eligibfiity on its own,

* afthough you will stil have 1o provide the company with a written statement that you infend 1o

continua to hold the securities through the date of the meeting of sharsholders. However, it
fike many sharehaolders you are not a registersd holder, the company tikely does not know
that you are a sharsholder, or how many shares you own, [n this case, at the time you submit
your propasal, you must prove yaur eligibility to the company In one of two ways:

The first way Is 1o submit to the company a writien stalemant from the “record”
holder of your securities {usually a brokar or bank) verifying that, at the time you
submilled your proposal, you continuously held the securities for at laast one year.
You must also inclide your own wiitten stalamant that you intend to continug te hold
the securitias through the date of the mesting of sharsholders; or ’

ii.  The second way lo prove ownsrship applies only If you have filad a Schedule 130,
Schedule 13G, Form 3, Form 4 and/or Form 5, or amendments lo those documents
or updated torms, reflecting your ownership of the shares as ot or belore the date on
which the one-year efigibility period begins. !f you have filad one of these documents
with the SEC, you mdy demonsirate your efigibility by submitting to the company:

A. Acopy of the schedula and’or form, and any subsequent amendments
raporting & changa in your ownership fevel;

B. Your wrillen statement that you continuousty held the required number of
shares for the one-year period as of the dais of the statement; and

C. Yourwritten statement that you intend to continue ownership of lhe shares
through the dale ot the company's annual or special meeting.



Quastion 3: How many proposals may | submit: Each sharehoider may submit no more than ong
proposal to a cornpany for a particular shareholders' meeling,

d. Quastion 4: How long can my proposaf be? The proposal including any accompanying supporting
statement, may not exceed 500 words.

8. Question S: What is the deadline for submitting a proposal?

1. W you 2re submitting your proposat for the company’s annual meeting, you ¢an in most cases
find the deadline in last years proxy statement. However, if the company did not hold an
annual meeling last year, or has changed the date of its meeting for this year more than 30
days'from last year's meating, you can usvally find the deadline in one of the campany's
quartedy reports on Form 10- Q or 10-Q58, or in shareholder reports of investment
companies under Ruls 30d-1 of the Invesiment Company Act of 1940, [Editor's nota: This
seclion was redesignaled as Rule 30e-1. See 66 FR 3734, 3759, Jan. 16, 2001.] In order to
avoid controversy, shareholders should submit thelr proposals by means, including electronic
meaans, that permit them to prove the date of dotivery.

2. The deadiine is calculated in the tollowing manner it the proposal is submitted for a regularly
scheduled annual meeting. The proposal must be recefved at the company’s principal
exacutive offices not lass than 120 calendar days belora the date of the company's proxy
staternent released to shareholders in connection with the provious year's annual mesting.
Howaever, il the company did not hold an annual meating the previous year, or if the date of
this ysar's anniral moeling has baon changed by more than 30 days from the date of the
previous year's mesting, then the deadline is a reascnabla lime belore the company begins to

print and send its proxy materials.

3. lfyouare stbm'rtting your proposal for a meeting of shareholders other than a regularly
schaduled annual meeting, the deadline is a reasonable time betore the company begins to

print and send its proxy materials,

& Question 6: What it | fait 1o follow one of the efigibility or procedural requirements explained 1 answers
lo Questions 1 through 4 of this section?

1. The company may exclude your propesal, but only aftar it has notitied you of the problem,
and you have failed adequately to corroct It. Within 14 calondar days of receiving your
proposal, the company must netify you in writing of any procedural or ollgibifity deficiencies,
as woll as of the time frame for your response. Your response must ba postmarked, or
transmitted clectronically, no later than 14 days from the date you received the company's
notification. A company nead not provids you such notice of a doficlancy # the daficlency
cannot be remedied, such as it you fail to submit a proposat by the company’s properly
determined deadline. il the company intends to exclude the proposal, it will later have to
make a submission under Rule 14&-8 and provide you with a copy under Question 10 balow,

Aule 14a-8(j).

2. If you fall in your promise to hold the required number of securities through the dats of the
meeting of sharsholders, then the company will be penmitied to exclude all of your proposals
from its proxy materials for any meeting held in the loflowing two catondar years.

Question 7: Who has the burdan of persuading the Commission or its stalf that my proposal can be
excluded? Except as otherwise nated, the burden is on the company lo demonstrate that it i§ entitled

lo exchude a proposal.

h. Question 8: Must | appear personally at the shareholders® meeting to present the proposal?



1. Eithar you, or your representative who is qualified under state law to prasent the proposal on
your behalf, must attend the meeting to present the proposal. Whether you attend the
‘meating yoursell or send a qualified representative to the meeting in your place, you should
make sure that you, or your representative, follow the proper state law procedures for
attending the meseling andror presenting your proposal.

2. I the company holds it shareholder meeting in whole or in part via elactronic media, and the
company permits you or your rapreseniative lo present your propesal via such media, then
you may appear through electronic media rather than fraveling to the meeting to appear in
pearson.

3. W you or your qualified representative fall to appear and presen! the propesal, without good
cause, the company will be permitted to excluds all of your proposats from its proxy materials
tor any mestings held In the following tweo calendar years.

i. Question 9: If Lhave complied with the procadural requiremonts, on what other bases may a cornpany
rely to exchude my proposal?

1. Improper under stata law: I the proposal is not a proper subject for action by shareholders
under the laws of the jurisdiction of the company's organization;

Not to paragraph {i}1}

Depending on the subjact matter, some proposals are not considerad propar under state law
if they would be binding on the company if approved by shareholders. In our experience, most
proposals that ara cast as recommendations or raquesis that the board of directors take
specitiad action are proper under state law. Accordingly, we will assume that a propesal
draftad as a recommendation or stggestion is proper unless the company demonstrates
otherwise.

2. Viclation of law: It the proposal wousld, if implomented, cause tha company 16 violate any
state, fedoral, or foreign law to which it is subject;

Not to paragraph (i}2)

Note to paregraph (i{2): We will not apply this basls for exclusion to pesnit exclusion of a
proposat on grounds that it would violate forelgn law if compliance with the forelgn law could
resull In a violation of any state or fedoral law.

3. Violation of proxy rules: If the proposal or supporting stalement is contrary to any of the
Commisgion's proxy rules, including Rule 14a-9, which prohibits materially false or misleading
statements in proxy soliciting materials;

4. Personal griavance; special interest: ! the proposal relates to the redress of a personal claim
or grisvance against the company or any other person, or if It is designed to result in abenefit
to you, or to further a personal interest, which is not shared by the other shareholders at

large;



5. Relevance: f the proposal reiates to operations which account for less than 5 percent of the
company's tolaf assets at the end of its mest recent fiscal year, and for jess than S percent of
its net earning sand gross sates for its most recent liscal yaar, and is not otherwise
significantly related to the company’s business; }

6. Absance of powersauthority: I the company would {ack the power or authority 1o imp!emef\t
the proposal;

7. Management functions: If the proposal deals with 2 matter relating to the company’s ordinary
buginess operalions;

8. Relates to election: if the proposal relaies to an election for membaership on the company's
board of directors or analogous goveming body;

9. Conflicts with company’s proposat: It the proposal directly conflicts with one of the company’s
own proposals lo ha submitted to shareholders at the same meeting.

Nole to paragraph ({{9)

Notg to paragraph (i)(8): A company’s submission to the Commission under this soction
should specily the points of conffict with the company’s proposal.

10. Substantially implementad: If the company has already substantially implemented the
proposal;

11. Duplication: If the proposal substantially duplicales another proposal previously submitted to
the company by another proponent that will bs Included in the company's proxy materials for

the same masting;

12. Aesubmissions: If the proposal deals with substantially the same subfect matier as another
proposal or propesals that has or have been previously includad in the company's proxy
materials within the precading 5 calendar yoars, a company may exciude it from its proxy
materials for any mesting held within 3 calandar years of the last ime it was Included i the

proposal recoived:

i.  Less than 3% of the vote if propased once within the praceding 5 calendar years;

ii.  Less than 6% of the vole on its last submission to sharehoelders if proposad twice
previously within the preceding 5 catendar years; or ’

il Lessthan 10% of the vote on its last subrmission to shareholdars if propesed three
times or mare praviously within.the preceding 5 calendar years; and

13. Specific amount of dividends: Ii the proposal relates to specific amounts of cash or stock
dividends. .

j-  Question 10: What procedures must the company follow i it intends 1o exclude my proposat?

1. W the company intends to exclude a proposal from its proicy materials, it musi file ils reasons
wilh the Cominission no fatar than 80 calendar days before il files s definttive proxy



stalement and form of proxy with the Commission. The company must simultaneously provide
you with a copy of ils submission, The Commission stalf may permit the company to maka iis
submission later than 80 days belore the company files its definitive proxy statement and

“form of proxy, if the company demonstrates good cause for missing the deadline.

The company must file six paper coples of the following:

i The proposal.

li.  An explanation of why the company befleves that it may exclude the proposal, which
should, it possible, refor to the most racent appiicable authority, such as prior
Division letters issued under the rule; and

ii. A supporting opinion of counsal when such reasons are based on matters of state or
fareign law.

Quastion 11: May | submit my own statemant to the Commission responding to the company's

arguments?

Yes, you may submit a response, but il is not required. You should try to-submit any response to us,
with a copy to the company, as soon as passible afler the company makes its submission. This way,
the Commission stalf wili have time to consider fully your submission before It issues its rasponss. You
should submil six paper coples of your response.

{, Question 12: if the company includes my sharehalder proposal in its proxy matenals, what information
about me must it include afong with the propasal itsell?

2.

The company’s proxy statement must include your name and address, as well as the nuinber
of the company's voling securities that you hold. However, instead of providing that
information, the company may Instead Include a statoment that it will provide the information

to shareholders promptly upon receiving an oral or written request.

The company is not fosponsib!e for the contents of your proposal or supporting slatement.

m. Question 13: What can | do if the company includes inits proxy statement reasons why i bafiaves
sharehoiders should not vote in favor of my proposal, and | disagree with soms of its statements?

1.

The company may elect to Include in its proxy statemeni reasons why it believes
shareholders should vote againsl your proposal. Tha company is allowed to make arguments
reflecting its own point of view, just as you may express your own point of view in your
proposal’s supporting statement.

However, if you believe that the company’s opposition to your proposal contains matarially
talse or misleading statements that may violate our anil- [raud rude, Rule 14a-9, you sivould
promptly send to the Cornmission staff and the company a lettar explaining tha reasons for
your viaw, along with a copy of the company’s statements apposing your proposal. To the
extant possibla, your letter should indlude spachilc lactual infarmation demonstrating the
inaccuracy of the company’s clalms. Time permitting, you may wish to try lo work out your
ditferences with the company by yourself befare contacling the Commission staff, -

We require the company to send you a copy of its statements opposing your proposat before
it sends its proxy materials, so thal you may bring to our attention any materially false or
misleading stalements. under the fotlowing timeframes:




Il our no-action response requires that you make revisions to your proposal or
supporting statement as a condition to requiring the company to includa it in its proxy
materials, then the company must provide you with'a copy of its opposition
statements no later than 5 calendar days after the company receives a copy of your
revised proposal; of

tn all other case5, the cempany must provide you with a copy of ts opposition
stalemants no later than 30 calendar days before its files definitive copies of ils
proxy statement and farm of proxy under Rule 14a-6,



From: olmsted *** FISMA & OMB Memorandum M-07-16 ***
Sent: Thursday, November 06, 2008 7:48 PM
To: McGuire, Mike (WM). - Legal

Subject: Rule 14a-8 Broker Letter (DOW)

Mr. McGuire,

Attached is the broker letter requested. Please advise within one business
day whether there is any further rule 14a-8 requirement.

Sincerely,

John Chevedden
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MNiok Rosal -
=+ FISMA & OMB Memorandum M-07-16*

To: Nick Rossi
All quantites continue 10 be hald without intmuptfoh in Nick Rossi's account as of the date of this
letter.

Nick Roesi deposited the foliowing certificates to his Morgen Stanfoy IRA BTD ¢
on the respective dates;

Acgo Brands
1213472005 held 93 shares”
202412008 spld all shares

| G 1A 047-12-1
12!11?2007 purchase & heid 1600 shares

1005 bt S S 2
1110672006 merges with Regions Financial Corp New
$4/06/2008 heid 236 shares _

Archstone Smith Trust New
12/3112005 heid 260 shares
1010912007Numa5mmﬂmsmmvmhangedfmcaﬂ1. no longer olds o pasition

Bﬂn?&mﬁmhh_m
127312008 1000 shares
Fertone Brapds Ing,
12131/2005 hald 398 shams

B .
1 :’% 1/2005 held 240 shares

Gallaher GP Pic ADR
" 1213112005 398 shares
0570472007 Gallaher GP exchanged for cagh, no longar hoids a position

niesh
12/2 172005 heid 300 shares

Reckson Associales Beal Corg,
. i
Invesunents and services are ¢ffered through Morgan Stagley & Co. Incorporated, member SIPC



11/vb/ 2008 - YEEMA & OMB Memorandum M-07-16 ***

12/31/2005 held 500 shares
12/11/2006 gold #l 500 chares, no fonger has a postion

WAL Holdings (pe (HLDG GO)

in
12/31/2005 hetd 500 shares

Mgl ghi & g

12/31/200% held 400 shares

=P pomuc ..
11/2008 bought 600 shares

Bank of Amerioa Gom,
04/30/2007 bought 1,000 sharas

AR quantiies continue o ba heki in Nick's account as of the date of this letter,

2

Iavestments ud services are offered through Morgan Stantey & Co. Incorporated, member SPC

PaGE  82/02



From: McGuire, Mike (WM) - Legal

Sent: Monday._queml_)gr 10, 2008 12:47 PM
To: *** FISMA & OMB Memorandum M-07-16 ***
Cc; ' Fradette, Susan (SM); De8olt, Laura (L} Mueller, Ronald O.
Subject: FW: Rule 14a-8 Broker Letter (DOW)
Attachments: CCE00011.pdif

A

g2
CCEQOQLL.pdf
(111 KB)
Thank you for your correspondence, but we will need current information

regarding Mr. Rossi's heldings. The attached Morgan Stanley document is dated almost a

year ago.

Regards,
Mike

————— Original Message----- .
From: olmsted [mailesFisMA & OMB Memorandum M-07-16 ***
Sent: Thursday. Novemher 06, 2008 7:48 PM

To: McGuire, Mike (WM) - Legal

Subject: Rule 14a-8 Broker Letter (DOW)

‘Mr. McGuire,
Attached is the broker letter requested. Please adviege within one business

day whether there is any further rule 14a-8 regquirement.

Sincerely,
John Chevedden



-3558 Round Baen Blvd, #201
Santa Ross, CA 95405
wikree BOD 827 2655
g ot PR Lol SO 1ol direeg 707 $24 1000
I:os{t'%x oto 5 ;’J L-o F lige dimey 707 24 10
® Micheol PVelnr | T Cheveddon
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Novembar 24, 2007 [fxfaxgq. L3917 Y0 ! 1

Nick Rogal
o E|SPAA & OMB Memorandum M-07-16 **~

K

To: Nick Rossi

mumﬁﬁ% continue fo be held without interruption in Nick Rossi's accourt as of the data of this
r. '

Nick Rososi depesited the following cartificates to his Morgen Stanley IRA 8TD:
on the raspactive dates:

ds
1213112005 held 93 shares’
212412008 sold all shayes

nterpgtional Groug 7.7% D -12-1
12/11/2007 purchasa & held 1600 shares

1Y ops F il Carp New
12/31/2008 hald 300 shares
11/08/2006 merges with Reglons Finencial Corp New
14082002 hald 2239 shares

C Trgt N
1213172005 held 250°sharas
1070872007 Archstone Smith Trust New exchangad for cash, no longers holds s position

Briglot Myars Squibb Co,
1273112005 held 1000 shares
Eortuna Brandgs Inc,
12/13172005 heid 308 sheres

F Coapital Grou|
12/31/2006 held 240 shares

Gellghar GP Pie ADR
12/21/2006 338 shares
050412007 Galiaher OP exchanged for cash, no fongsr holds a position

Merchants Bonkghares
12/31/2005 held 300 sheres

Egckson Associates Roal Comp,
I .
Tnvestments and services are offeved through Morgan Stagley & Co. Incorpatated, merber SIPC



1273112005 held 500 shares )
12/11/2008 sold afl 500 ghares, no tonger has a position

mag Inc
12/31/2005 heid 600 sheres

—>

DRow Chemical Co.
08/11/2008 bought 600 shares

Bank of America Corp,
0473072007 bought 1,000 shares

All quaniities continue to be held in HNick's sccount as of the dsle of this ietter,

Ve itz

Financial Advisor

2
Investionts and servicey are offered-through Morgan Stanley & Co, incorporated, member STPC



From: olmsted [mailter|SMA & OMB Memorandum M-07-16 ™
Sent: Monday, November 10, 2008 4:03 PM

To: McGuire, Mike {WM) = Legal

Subject: Rule 14a-8§ Broker Letter (DOW) SPM

Mr. McGuire,

Attached is the broker letter requested. Please advise within one business
day whether there is any further rule l4a-8 requirement.

Sincerely,

John Chevedden



3358 Round Bucy Blvd, #20

. Sants Ron, CA 95403
B solkfee 800 827 2655
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November 10, 2008 Postit*FaxNote 7671 [Py, p e,
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Co/Dap, Co.
*** FISMA & OMB Memorandum M-07-16 ** o o ,_
o 222 QiSAAA & OMB Memorandum MP7-16 ***
To: Nick Rossi I '94- L3D-17Y0 a4

ﬁégruama? continue to be hald without intarruption In Nick Rossi's acoount es of the date of ﬂus.

Nick Rossl doposited the following certificates to hi ‘
on the respective dates: o o his Morgan Staniey IRA STO

feeo Brapds
12/31/2005 held 93 shares
22412000 sold ali shares

4 ermatio ue 2047-12-1
12/14/2007 purchase & held 1800 shares

&mSouth Bank Corp n.k.a Reglons Financial Corp New
12/31/2005 hetd 300 shares

11/08/2006 merges with Reglona Financlal Corp Naw
11/06/2008 held 239 sharas

' Archstone Smith Trust N

1213172005 held 250 shares
10/08/2067 Archstone Smith Trust New exchanged for cash, no tanger holds a position

Bristoi Mvers Squibb Co, -
12/31/2005 hold 1000 shares

Eettune Brends tnc.
1273172005 held 398 shares

Emntline Capitsl Group

12/34/2005 held 240 shares

Gallgh
12131/2005 298 shares :

+ 05/04/2007 Galtahor GP exchanged for cash, no longer holds @ pesition

nkshgt
1273172005 held 300 shares

Reckson Associates Redl Corp.
1
- Investments and services ato offered through Morgan Staatey & Co. Incorporated, member SIPC



12/31/2005 held 600 shares
1271112006 sold all 600 shares, no longer has a position

inga |
12/3172005 held 600 shams

.' YIS INVeAia & H
23112005 held 400 shareg

1
08/1172008 bought 800 shamas

Ban X !
04/30/2007 bought 1.000 sharas

All quantities continue to be hald In Nicik'a accaunt as of the dats of this letter.

Sincersly, - "
Witk oot

Financial Advisor

.
Investments and services aro offered througk Morgan Stantsy & Co, Incorporsted, member SIPC
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Mozrzis, NigroLs, ArsaTt & TunNELL LLP

1201 NomMuxrr Stexzr
P.O. Box 1347
Winaroron, Devawarx 19899-1347

302 658 9200
302 658 3989 Fax
. Jamuary 6, 2009

The Dow Chemical Company
2030 Dow Center
Midland, MI 48674

Re:  Stockholder Proposal Submitted By John Chevedden

Ladies and Gentlemen:

This letter is in response to your request for our opinion with respect to certain
matters involving a stockholder proposal (the “Proposal”) submitted to The Dow Chemical
. Company, a Delaware corporation (the “Company”), by John Chevedden (the “Proponent™),
under the name of Nick Rossi as his nominal proponent, for inclusion in the Company’s proxy
statement and form of proxy for its 2009 Annual Meeting of Stockholders. Specifically, you
have requested our opinion (i) whether the Proposal would, if implemented, cause the Company
to violate Delaware law, and (ii) whether the Proposal is & proper subject for stockholder action
under Delaware law. - ’

L The Proposal.

The Proposal asks the board of directors of the Company (the “Board™) to take the
steps necessary to amend the bylaws of the Company and “each appropriate governing document
to give hiolders of 10% of . . . [the] outstanding common stock [of the Company] . . . the power
to call special shareowner meetings” and further asks that “such bylaw and/or charter text will
not have any exception or exclusion conditions . . . applying to shareowners only and meanwhile
" not apply to management and/or the board.” In its entirety, the Proposal reads as follows:

RESOLVED. Shareowners ask our board to take the steps
necessary to amend our-bylaws and each appropriate governing
document to give holders of 10% of our outstanding common stock
{or the lowest percentage allowed by law above 10%) the power to
call special shareowner meetings. This includes that such bylaw
and/or charter text will not have any exception or exclusion
conditions (to the fullest extent permitted by state law) applying to



The Dow Chemical Company
January 6, 2009
Page 2

shareowncrs only and meanwhile not apply to management and/or
the board.!

IL Summary.

The Proposal is susceptible to at least two different interpretations. The first
interpretation would require that any bylaw or charter provision allowing stockholders owning at
least 10% of the Company’s common stock to call a special meeting not apply fo stockholders
who are members of “management and/or the board” (such stockholders, “Inside Stockholders™).
As a result, Inside Stockholders would be prohibited from exercising the same rights accorded to
other stockholders. Insofar as the Proposal is interpreted in this manner, it would, if
implemented, violate Delaware law because it would discriminate among holders of the same
. class of stock of the Company. The basis for this opinion is set forth in Section IILA of this
letter.

The second interpretation of the Proposal would require that any “exception or
exclusion condition™ applied to stockholdcrs in the bylaw or charter provision also be applied to
“management and/or the board.” As a result, the Board would be prohibited from calling a
special meeting unless it satisfied the 10% stock ownership condjtion called for in the first
sentence of the Proposal. Insofar as the Proposal is interpreted in this manner, it would, if
implemented, violate Delaware law because it would place restrictions on the ability of the
Board to call a special meeting, which is a fundamental power expressly granted to the Board by
Section 211(d) of the Delaware General Corporation Law (the “DGCL”). The basis for this
opinion is set forth in Section III.B of this letter.

For the foregoing reasons, it is our opinion that the Proposal would cause the
Company to violate Delaware law if it were implemented. In addition, because the Proposal asks
the Board to violate Delaware 1aw, it is also our opinion that, as explained in Section IV of this
letter, the Proposal is not a proper subject for stockholder action under Delaware law. '

! A longer supporting statement, not relevant to our opinion, accompanies the Proposal.

> We understand that the Company has received a slightly modified version of the proposal
that would eliminate the ambiguity inherent in the Proposal and leave the Proposal
susceptible only to this second interpretation. As discussed in Section IILB of this letter, we
believe the implementation of a proposal subject only to this interpretation, by itself, would
violate Delaware law.
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I, The Proposal, If Implemented, Would C‘anse The Company To Violate Delaware Law.

- A Delaware Law Prohibits Dtscrzmmatwn ‘Among Holders Of The Same Class Of
Stock. i

It is a fundamental rule of Delaware law that shares of the same class of stock are
equal, and that the holders of such shares have the same rights on a pro rata basis. Although the
Delaware statute establishes an exception to this rule to the extent that a certificate of
incorporation specifies the voting rights of holders on other than a pro rata basis (for example,
basing the per share voting right of a stockholder on the total number of shares owited by such
holder), neither the statute nor the case law recogmzes a similar exception concerning the right to
call special meetings. :

The right to call special mestings is set forth in Section 211(d) of the DGCL,
which allows a corporation’s certificate of incorporation or bylaws to authorize a “person or
persons” to call special meetings of stockholders:

Special meetings of the stockholders may be called by the board of
directors or by such person or persons as may be authorized by the
certificate of incorporation or by the bylaws.

8 Del. C. § 211(d) (emphasis added).’ Importantly, any charter or bylaw provision relating to
special meetings must not be contrary to law. See 8 Del. C. § 109(b) (“The bylaws may contain
any provision, not inconsistent with law or with the cértificate of incorporation.”); id. § 102(b)(1)
(authorizing a charter to include provisions “regulating the powers of the . . . stockholders,” but
expressly stating that such provisions may not be “contrary to the laws of this State”). The
Delaware Supreme Court, for example, has interpreted this requirement in the context of Section
109(b) to mean that, in addition to not “facially violat[ing]” any provision of the DGCL, a bylaw
may not “violate any common law rule or precept.” CA, Inc. v. AFSCME Employees Pension
Plan, 953 A.2d 227, 238 (Del. 2008); see also Jones Apparel Group, Inc. v. Maxwell Shoe Co.,
Inc., 883 A.2d 837, 843-44 (Del. Ch. 2004) (statmg that the term “contrary to the laws of this
state,” as used in Section 102(b)(1), means a provision that “transgress[es] a statutory enactment
or a public policy settled by the common law or implicit in the General Corporation [law]
.itself™) (citations and internal quotations omitted).

Because the Proposal would exclude some holders of the Company’s common
stock from the group of stockholders with the right to call special meetings, the Proposal would
be inconsistent with the “doctrine of equal treatment.” This doctrine is a basic rule against
discrimination, requiring that shares of stock of the same class be accorded equal and identical

3 The bylaws and certificate of incorporation would be the only “appropriate” documents for
regulating the calling of a special meeting.
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nghts' regardless of the identity of the holder. See, e.g., In re Sea-Land Corp., 642 A.2d 792,

" 299 n.10 (Del. Ch. 1993) (“It has long been acknowledged that absent an express agreement or

statute to the contrary, all shares of stock are equal.”); Jedwab v. MGM Grand Hotels, Inc., 509
A.2d 584, 593 (Del. Ch. 1986) (“At common law -and in the absence of an agreement to the
contrary all shares of stock are cckuaI ) Pemngton v. Commonwealth Hotel Const. Corp., 155 A.
514, 520 (Del. Ch. 1931) (same).

Insofar as the Proposal prohibits the recognition of shares held by Inside

Stockholders for purposes of any bylaw or charter provision authorizing stockholders owning at

least 10% of the Company’s common stock to call a special meeting, the Proposal would violate
this doctrine as it would discriminate agamst Inside Stockholders. For example, a member of

4

The discussion of the equal treatment doctrine in In re Sea-Land Corp. acknowledges that “in
some circumstances Delaware law permits sharcholders (as distinguished from shares) to be
treated unequally.” 642 A.2d at 799 .10, See also.Applebaum v. Avaya, Inc., 805 A.2d 209,
214 (Del. Ch. 2002), aff’'d, 812 A.2d 880 (Del. 2002) (interpreting Section 155 of the DGCL,
which authorizes a corporation to issue fractional shares or provide alternative consideration
in lieu of fractiona! shares, to allow a corporation to issue fractional shares to some
stockholders but not others following a reverse stock split and stating that “directors acting
consistently with their fiduciary duties may draw distinctions between groups of stockholders
in defining the basic economic terms of tramsactions (subject to a requirement that all
stockholders be treated fairly)”); Nixon v. Blackwell, 626 A.2d 1366, 1376 (Del. 1993)
(discussing board approval of an employee stock option plan and key man life insurance
program which together had the effect of benefiting certain stockholders but not others and
stating that “stockholders need not always be treated equally for all purposes” as long as such
treatment is fair).

The cases cited for this proposition, other than Providence & Worcester Co. v. Baker, 378
A.2d 121, 123 (Del. 1977), which is discussed at length in this opinion below, are concerned
with a board of directors engaging in a business strategy or transaction that effects certain

_stockholders differently than others. E.g., Unocal Corp. v. Mesa Petroleum Co., 493 A.2d

046, 956 (Del. 1985) (discriminatory self tender offer); Revion, Inc. v. MacAndrews &
Forbes Holdings, 506 A.2d 173, 180-81 (Del. 1986) (adoption of a stockholder rights plan);
see also Cheff v. Mathes, 199 A.2d 548, 554-56 (Del. 1964) (selective stock repurchase);
Fisher v. Moitz, 1979 WL 2713 (Del. Ch. Dec. 28, 1979) (same). Stated another way, these
cases stand for the proposition that “there are occasions where boards of directors are
permitted to treat different groups of stockholders di ifferently, as long as it is in accordance
with their fiduciary duties.” Tooley v. AXA Fin., Inc., 2005 WL 1252378, at *5 n.18 (Del.

'Ch. May 13, 2005) (emphasis added). However, these cases do not stand for the proposition

that a corporation’s governing documents may discriminate among holders of the same class
of stock in a matter of fundamental corporate governance.
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management who may want to join with other stockholders in calling a special meeting would
find that his or her stock does not count toward.the calculation of the requisite 10% of
outstanding common stock. This would create a2 discriminatory distinction between shares

~ owned by Inside Stockholders and other shares :

The most common apphcatlon of the equal treatment doctrine in the caselaw
relates to dividends, requiring that all holders of identical shares receive the same dividends
when dividends are declared and paid. Thus, in Telvest, Inc. v. Olson, 1979 WL 1759 (Del. Ch.
Mar. 8, 1979), the Delaware Court of Chancery enjcined the distribution of a stock dividend -
because, inter alia, the dividend would not be issued on a pro reta basis. The proposed dividend
in that case was of prefetred shares that carried special voting rights on certain transactions. The
defendant corporation aigued that the fact that the dividend would be issued on a rounded basis
so that the voting rights of certain holders of common stock receiving the dividend would be
rounded up involved only a “slight” increase in the voting rights of those stockholders. The
Court refused to find that there was any “de minimis™ exception to the absolute requirement of
equal treatment in dividends. Jd. at *18. '

The rule of equal treatment- has one well-known exception, which permits
discrimination among holders as to voting rights in a corporation’s charter. Tlns exception,
however, is not apphcahle to Section 211(d) or the right to call special meetings.” The leading
decision recognizing the exception makes it clear that the exception derives from the specific
language of the statutory section governing voting rights~—Section 212(a) of the DGCL.S In the
decision, Providence & Worcester Co. v. Baker, 378 A.2d 121, 123 (Del.. 1977), the Delaware
Supreme Court interpreted Section 212(a) of the DGCL to allow'a certificate of incorporation to
limit the voting power of large stockholders in two ways: first, by allowing one vote for the first

fifty shares of stock held by a stockholder, but only one vote for every additional twenty shares

held by such stockholder; second, by prohibiting any stockholder from voting more than 25% of

3 Aright to “call” a special meeting conferred pursuant to Section 211(d) is not a right to vote
on whether a special meeting should be convened. Cf Matulick v. Aegis Comm 'ns Group,
Inc.,, 2007 WL- 1662667, at *6 (Del. Ch. May 31, 2007) (observing that the DGCL
“specifically contemplates that a shareholder may be granted multiple methods by which they
may express an opinion™ and distinguishing a consent right granted m a certificate of
mcorporahon from & voting right).

6  Unlike Section 211(d), Section 212(a) expressly renders equal treatment a default, subject to
variance in a corporation’s certificate of incorporation. Compare 8 Del. C. § 212(a) (“Unless
otherwise provided in the certificate of incorporation and subject to § 213 of this title, each
stockholder shall be entitled to 1 vote for each share of capital stock held by such
stockholder.”) with 8 Del, C. § 211(d) (“Special meetings of the stockholders may be called
by the board of directors or by such person or persons as may be anthorized by tha certificate
of mcorporaﬁon or by the bylaws.”).



The Dow Chemical Company
January 6, 2009
Page 6

the corporation’s outstanding common stock. The Court in Providence & Worcester Co. relied
heavily on the precise language and statutory history of Section 212(a) in declining to declare
such a charter provision void. See also Matulich, 2007 WL 1662667, at *4 (“[W]hen a Court
interprets a statute, it seeks to ascertain and give effect to the intent of the legislature.”) (citations
and internal quotations omitted). Importantly, the Court found that the predecessor statute to
Section 212(a} had permitted differential voting rights; that this rule was subsequently changed
to require uniformity; and that a final change required uniformity as the default rule unless, as
stated in Section 212(a), “otherwise permitted in the certificate of incorporation,” The Court also
found that “voting restrictions” such as those in the Providence and Worcester charter were
familiar to the legislature at the time it added the phrase “unless otherwise provided in the
certificate of incorporation” to the statute. In short, the entire analysis was driven by the specific
history, language and context of, and the specific amendments to, the voting rights statute
(Section 212(a)).

By contrast, there is no such statutory or historic support for an interpretation of
the special meeting statute, Section 211(d), that would permit discrimination among
stockholders. Prior to wholesale revisions to the DGCL in 1967, Section 211{d) had “no
counterpart” in the Delaware corporations statute. 1 EDWARD P. WELCH, FOLK ON THE
DELAWARE GENERAL CORPORATION Law § 211.8 (5th ed. 2008). Commentary from an advisor
to the committee that substantially revised the DGCL in 1967 states that the revised statute
{which was ultimately adopted and codified in Section 211{d)) should provide that “special
meetings may be called by the board of directors or.by any other person authorized by the by-
laws or the certificate of incorporation™ but that “it is unnecessary (and for Delaware,
undesirable) to vest named officers, or specified percentages of shareholders (usually 10%), with
statutory, as distinguished from by-law, authority to call special meetings.” Emest L. Folk, ITI,
The Delaware Corporation Law: A Study of the Statute with Recommended Revisions 112
(1964). This commentary illustrates the drafters’ intent with respect to the “person or persons”
that may be conferred with the power to call a special meeting. Such intent is in conformity with
pre-1967 caselaw regarding the right to call a special meeting and does not illustrate any intent to
create an exception to the fundamental doctrine of equal treatment. E.g., Richman v. DeVal
Aerodynamics, Inc., 183 A.2d 569 (Del. Ch. 1962) (applying a bylaw provision authorizing
president or holders of a majority of the corporation’s stock to call special meeting); Campbell v.
Loew’s Inc., 134 A.2d 852 (Del. Ch. 1957) (construing a bylaw provision authorizing president
to call special meeting); Moon v. Moon Motor Car Co., 151 A. 298 (Del. Ch. 1930) (applying a
bylaw provision authorizing president or holders of a majority of the corporation’s stock to call
“special meeting).

Moreover, we believe_that judicial interpretation of two other sections of the
DGCL, both relating to dividends, is more analogous to the present situation than the unique
analysis in Providence & Worcester Co. As stated sbove, the most common application of the
equal treatment doctrine relates to dividends. The DGCL provisions relating to dividends, like
Section 212(a), are enabling—allowing a certificate of incorporation to govern the declaration of
-dividends. See 8 Del. C. § 151(c) (“The holders of preferred or speciat stock of any class or of
any series thereof shall be entifled to receive dividends at such rates, on such conditions and at
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such times as shall be stated in the certificate of incorporation . . . . ) (emphasis added); id. §

" 170(a) (“The directors of every corporation, subject to any restrictions contained in its certificate

of incorporation, may declare and pay dividends upon the shares of its capital stock . . .. ")
(emphasis added). However, it is clear that, notwithstanding the ability to address the payment

- of dividends in a certificate of incorporation, the doctrine of equal treatment with respect to

dividends may only be abrogated by unanimous consent of the stockholders. See In re Reading
Co., 711 F.2d 509, 512 (3d Cir. 1983) (“While, ordinarily, dividends must be apportioned among
the stockholders pro rata to their several holdings, ‘it cannot be doubted that the stockholders
may, by unanimous consent, adopt and become bound to a different mode of division.””)
{(emphasis added and citation omitted). It is our opinion that, similar to the right to receive a
dividend, absent unanimous consent of the stockholders, if the right to call a special meeting is
granted to stockholders then all holders of the same class of stock must be treated equally with
respect to.that right.”

B. The Directors’ Right to Call Special Meetings Cannot Be Limited.

1. °  TheBoard Of Directors Has An Unaualified Statutory Right To Call
Special Meetings.

Section 211(d) of the DGCL expressly grants to the board of directors of a
Delaware corporation the power to call special meetmgs of stockholders:

Special meetings of the stockholders may be called by the board of
directors or by such person or persons as may be authorized by the
certificate of incorporation or by the bylaws.

7 We also recognize that Section 211(d) allows -the right to call special meetings to be
conferred upon “such person or persons” as may be authorized by the bylaws. In our
opinion, the use of the term “person or persons” in Section 211(d) does not create an
exception to the fundamental doctrine of equal treatment, First, as discussed above, the
legislative history of Section 211(d) does not illustrate any intent to create an exception to the
doctrine of equal treatment. Second, we believe that the use of the term “person or persons”
in Section 211(d), when used with respect to stockholders, is similar to the use of the term
“shares of its capital stock” in the DGCL provision authorizing the declaration and payment
of dividends. See 8 Del, C. § 170(a) (“The directors of every corporation . . . may declare
and pay dividends upon the shares of its capital stock . . . . ”) (emphasis added). The use of
the subject “shares of its capital stock” in Section 170 lms not been interpreted to abrogate
the doctrine of equal treatment on the basis of that subject, and we believe that the use of the
term “person or persons” in Section 211(d), when used with respect to stockholders, would
be treated similarly. Cf Telvest, Inc., 1979 WL 1759. .
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8 Del, C. § 211(d) (emphasis added). This statute invests the board of directors with the power to
call a special meeting but does not provide any means to circumscribe that power in a
corporation’s bylaws or certificate of incorporation.” No other provision of the DGCL authorizes
any limitations on or modifications to the board’s power to call a special meeting pursuant to
Section 211(d). .

As stated above, a corporation’s bylaws ‘“may contain any provision, not
inconsistent with law,” 8 Del C. § 109(b), and a corporation’s certificate of incorporation may
not be “contrary to the laws of this State,” id. § 102(b)(1). Insofar as the Proposal would require
that any “exception or exclusion condition” applied to stockholders also be applied to the Board,
such that the 10% stock ownership condition mandated by the first sentence of the Proposal
would prohibit the Board from calling a special meeting if the directors did not collectively own
10% of the outstanding common stock, the Board would violate Delaware law if it adopted the
type of bylaw or charter provision urged by the Proponent because such provision would be
“contrary to” and “inconsistent with” Section 211(d) of the DGCL.?

Such an attempt to limit the Board’s unqualified statutory power to call a special
meeting would also be inconsistent with other provisions of the DGCL. Delaware law provides
that “[t]he business and affairs of every corporation . . . shall be managed by or under the
direction of a board of directors.” 8 Del. C. 141(a). Indeed, the DGCL provides that the board
of directors has exclusive authority to initiate certain significant actions that are conditioned
upon and subject to subsequent stockholder approval. Limiting a board’s power to call special
meetings would impinge upon that exchisive authority. For example, to effect certain mergers or
smendments 1o a corporation’s certificate of incorporation, a board must first approve such
action, and then submit the action to stockholders for approval. See 8 Del. C. §§ 251, 242. In
* exercising its fiduciary duties in approving a merger agreement or charter amendment, a board
may determine that its fiduciary duties require it to call a special meeting to present the matter to

¥ As stated above, the bylaws and certificate of incorporation would be the only “appropriate”
documents for regulating the calling of a special meeting.

?  Although one need look only to the express terms of Section 211(d) to determine that the
Proposal would be invalid, we note that the legislative history of Section 211(d) further
. supports our opinion. As stated above, commentary from an advisor to the committee that
substantially revised the DGCL in 1967 states that the revised statute should provide that
“special meetings may be called by the board of directors or by any other person authorized-
by the by-laws or the certificate of incorporation” but that “it is unnecessary (and for
- Delaware, undesirable) to vest named officers, or specified percentages of shareholders
(usually 10%), with statutory, as distinguished from by-law, authority to call special
meetings.” Folk, supra at 112. This commentary illustrates the drafters’ recognition that the
power of the board of directors—as 0pposed to other persons—to ca]l a special meeting is
mvxo!ate
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stockholders for consideration. See Mercier v. Inter-Tel (Del,), Inc., 929 A.2d 786, 817-19 (Del.
Ch. 2007) (noting how the board’s fiduciary duties were implicated when it decided to
reschedule a special meeting for the approval of a merger that the board believed to be in the best
interests of the stockholders); Perlegos v. Atmel Corp., 2007 WL 475453, at *25 (Del. Ch. Feb.
8, 2007) (discussing fiduciary duties concomitant with the call and cancellation of a special
meeting). Those duties do not disappear in those times when directors may fail to satisfy a
particular stock ownership threshold. Accordingly, the power to call a special meeting is a
fundamental one that cannot be constrained without placing a board’s ability to fulfill its
fiduciary duties in jeopardy—-a result that the law will not permit.

2. There Are Certain Matters For Which Steckholders May Not Calt
Meetings.

As noted above, Delaware law provides that there are certain matters for which
only directors may call special meetings. For example, only the board may call 2 meeting for the
purpose of approving a merger agreement, because the board must approve a merger agreement
before it is submitted to stockholders. See Tansey v. Trade Show News Networks, Inc., 2001 WL
1526306 at *7 (Del. Ch. Nov. 27, 2001) (finding a merger to be “void ab initio” because its
approval did not follow this proper sequence). By the same token, an amendment to the
certificate of incerporation must be recommended by the board initially and then presented to the
stockholders for approval. See AGR Hali fax Fund, Inc. v. Fiscina, 743 A.2d 1188, 1192-93
(Del. Ch. 1999) (“Both steps must occur in that sequence, and under no circumstances may
stockholders act before the mandated board action proposing and recommending the
‘amendment.”). Accordingly, there is implicit in the DGCL an exception that is permitted—in
fact reqmred—by law that applies to prohibit stockholders from- calling meetings for certain
purposes.’ % Because, under this interpretation of the Proposal, this exception would also have to
apply to the Board, the Proposal, literally read, would make it impossible for the Board to nitiate
an amendment to the certificate of incorporation or a merger other than at the time of the
Company’s anniual meeting. Such a fundamental stripping of the board’s power would violate
Delaware law. See, e.g., Jones Apparel Group, Inc., 883 A2d at 851-52 (suggesting that a
certificate of incorporation may not contam rmtncnons on board power dealing with mergers or
charter amendments).

In sum, insofar as the Proposal would prohibit the Board from calling a special
meeting if the directors’ did not collectively own 10% of the outstanding common stock,
implementation of the Proposal would violate Delaware law because it would (1) impose on the
‘Board a 10% stock ownership condition in order to call a special meeting of the stockholders in

1% The reference in the second sentence of the Proposal to “the fullest extent permitted by state
law" does not save the Proposal. On its face, such language addresses the extent to which the
requested amendments to the bylaws and “each appropriate governing. document” may
require exception or exclusion conditions under state law to apply to the stockholders.
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violation of Section 211 of the DGCL and (2) purport to prohibit the Board from calling a special
meeting to consider matters that only directors can initiate, such as charter amendments and
mergers. Thus, by seeking to make the power of the Board and the power of stockholders to call
special meetings eguivalent, the Proposal would place restrictions on the fundamental power
vested in the Board by Delaware law. As a result, the implementstion of the Proposal would
violate Delaware law.

IV.  The Proposal Is Not A Proper Subject For Stockholder Action Under Delaware Law,

Because the Proposal, if 1mplemcnted, would cause the Company to violate
Delaware law, as explained in Part I of this opinion, we believe the Proposal is also not a
proper subject for stockholder action under Delaware law.

V. Conclusion.

For the foregoing reasons, it is our opinion that: (i) the Proposal, if implemented,
would cause the Company to violate Delaware law, and (ii) the’ Proposal is not a proper subject
for stockholder action under Delaware law.

Very tmly yours,

morro /Vlr['/, )ffglf ;7:«:1{// CLP

2645439
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Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Strect, NE

Washington, DC 20549

Re:  The Dow Chemical Company
Stockholder Proposal of John Chevedden (Rossc)
Exchange Act of 1934—Rule 14a-8

Dear Ladies and Gentlemen:

This letter is to inform you that our client, The Dow Chemical Company (the
“Company”), intends to omit from its proxy statement and form of proxy for its 2009 Annual
Meeting of Stockholders (collcctlvely, the “2009 Proxy Materials”) a stockholder proposal (the
“Proposal”) and statements in-support thereof submitted by John Chevedden (the “Proponent™)

purportedly in the name of Nick Rossi as his nominal proponent.
Pursuant to Rule 14a-8(j), we have:

e filed this letter with the Securities and Exchange Commission (the
“Commission”) no later than eighty (80) calendar days before the Company
- intends to file its definitive 2009 Proxy Materials with the Commission; and

. concurrently sent copies of this correspondence to the Proponent and his nominal
proponent.

Rule 14a-8(k) and Staff Legal Bulletin No. 14D (Nov. 7, 2008) (“SLB 14D") provide that
- - stockholder proponents are required to send companies a copy of any correspondence that the

" proponents elect to submit to the Commission or.the staff of the Division of Corporation Finance
(the “Staff””). Accordingly, we are taking this opportunity to inform the Proponent that if the
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Proponent elects to submit additional correspondence to the Commission or the Staff with
respect to this Proposal, a copy of that correspondence should be furnished concurrently to the
undersigned on behalf of the Company pursuant to Rule 14a-8(k) and SLB 14D.

THE PROPOSAL

The Proposal! states:

RESOLVED, Shareowners ask our board to take the steps necessary to
amend our bylaws and each appropriate governing document to give
holders of 10% of our outstanding common stock (or the lowest
percentage allowed by law above 10%) the power to call special
shareowner meetings. This includes that such bylaw and/or charter text
will not have any exception or exclusion conditions (to the fullest extent
permitted by state law) applying to shareowners only and meanwhile not
apply to management and/or the board.

A copy of the Proposal, as well as related comrespondence with the Proponent, is attached to this
letter as Exhibit A. '

! On October 27, 2008, the Company received the original version of the Proposal from the
Proponent. On November 27, 2008, the Company received an “updated” version of the
Proposal from the Proponent, which sought to revise the language of the resolution and
supporting statement from the original version of the Proposal. Pursuant to the guidance
provided in Staff Legal Bulletin No. 14 (Jul. 13, 2001), the Company has chosen not to
accept the Proponent’s revisions, and this letter will address the original version of the

Proposal.

If, for any reason, the Staff believes that it is appropriate to consider the “updated” version of
the Proposal, we believe that such version of the Proposal also may properly be excluded
from the 2009 Proxy Materials for all of the reasons set forth herein, except for those reasons
that rely upon Interpretation 1 (as defined in the text below) of the second sentence of the
Proposal because the “updated” verston of the Proposal is not susceptible to such _
interpretation. Therefore, we respectfully request that the Staff concur that it will take no
action if the Company excludes the “updated” version of the Proposal from its 2009 Proxy
Materials pursuant to Rule 14a-8(i)(2) because implementation of the Proposal would cause
the Company to violate state law, Rule 14a-8(i)(3) because the Proposal is impermissibly
vague and indefinite so as to be inherently misleading, and Rule 14a-8(i)(6) because the
Company lacks the power or authority to implement the Proposal.
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BASES FOR EXCLUSION

We believe that the Proponent has exceeded the one proposal limitation of Rule 14a-8(c)
and does not satisfy the ownership requirements of Rule 14a-8(b) for the reasons addressed in a
separate no-action request submitted concurrently herewith and, accordingly, that the Pmposal is
excludable on those bases. In addition, we hereby respectfully request that the Staff concur in
our view that the Proposal may be excluded from the 2009 Proxy Materials pursuant to:

. Rule 14a-8(i}(3) because the Proposal is impermissibly vague and indefinite so as
to be inherently misleading;

. Rule 14a-8(31)(2) because implementation of the Proposal would cause the
Company to violate state law; and

e * Rule t4a-8(1)(6) because the Company lacks the power or authority to implement
the Proposal.

ANALYSIS

L The Proposal May Be Excluded under Rule 14a-8(i)(3) Because the Propesal Is
Impermissibly Vague and Indefinite so as to Be Inherently Misleading.

Rule 14a-8(i)(3) permits the exclusion of a stockholder proposal if the proposal or
supporting statement is contrary to any of the Commission’s proxy rules or regulations, including
Rule 14a-9, which prohibits materially false or misleading statements in proxy soliciting '
materials. For the reasons discussed below, the Proposal is so vague and indefinite as to be
misleading and, therefore, is excludable under Rule 14a-8(i)(3). '

The Staff consistently has taken the position that vague and indefinite stockholder
proposals are inherently misleading and therefore excludable under Rule 14a-8(i)(3) because
“peither the stockholders voting on the proposal, nor the company in implementing the proposal
(if adopted), would be able to determine with any reasonable certainty exactly what actions or
measures the proposal requires.” Staff Legal Bulletin No. 14B (Sept. 15, 2004) (“SLB 14B”).
See also Dyer v. SEC, 287 F.2d 773, 781 (8th Cir. 1961) (“[I]t appears to us that the proposal, as
drafted and submitted to the company, is so vague and indefinite as to make it impossible for
either the board of directors or the stockholders at large to comprehend precisely what the
proposal would entail.”). In this regard, the Staff has permitted the exclusion of a variety of
stockholder proposals, including proposals requesting amendments to a company’s certificate of
incorporation or bylaws. See Alaska Air Group Inc. (avail. Apr. 11, 2007) (concurring with the
exclusion of a stockholder proposal requesting that the company’s board amend the company’s
governing instruments to “assert, afﬁnn and define the right of the owners of the company to set
standards of corporate governance” as “vague and indefinite™); and Peoples Energy Corp. (avail.
Nov. 23, 2004) (concurring in the exclusion as vague of a proposal requesting that the board -
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amend the certificate and bylaws “to provide that officers and directors shall not be indemnified
from personal liability for acts or omissions involving gross negligence or reckless neglect”). In
fact, the Staff has concurred with the exclusion under Rule 142-8(i)(3) of the Proponent’s prior
proposal seeking to alter the ability of stockholders to call special meetings, which was
submitted to both the Company, see The Dow Chemical Co. (avail. Jan. 31, 2008), and numerous
other companies, se¢ Raytheon Co. (avail. Mar. 28, 2008); Office Depot Inc. (avail. Feb. 235,
2008); Mattel Inc. (avail. Feb. 22, 2008); Schering-Plough Corp. (avail. Feb. 22, 2008); CV§
Caremark Corp. (avail. Feb. 21, 2008); Intel Corp. (avail. Jan. 31, 2008); JPMorgan Chase &
Co. (avail. Jan. 31, 2008); Safeway Inc. (avail. Jan. 31, 2008); Time Warner Inc. (avail.

Jan. 31, 2008); Bristol Myers Squibb Co: (avail. Jan. 30, 2008); Pfizer Inc. (avail. Jan. 29, 2008);
and Exxon Mobil Corp. (avail. Jan. 28, 2008) (concurring, in each case, with the exclusion of the
Proponent’s proposal that the board of directors amend the company’s “bylaws and any other
appropriate governing documents in order that there is no restriction on the shareholder right to
call a special meeting™).

Moreover, the Staff has on numerous occasions concurred that a stockholder proposal
was sufficiently misleading so as to justify exclusion where a company and its stockholders
might interpret the proposal differently, such that “any action ultimately taken by the [cJompany
upon implementation [of the proposal] could be significantly different from the actions
envisioned by shareholders voting on the proposal.” Fuqua Industries, Inc. (avail.

Mar. 12, 1991). See also Bank of America Corp. (avail. June 18, 2007) (concurring with the
exclusion of a stockholder proposal calling for the board of directors to compile a report
“concerning the thinking of the Directors concerning representative payees” as “vague and
indefinite”); and Puget Energy, Inc. (avail. Mar. 7, 2002) (concurring with the exclusion of a
proposal requesting that the company’s board of directors “take the necessary steps to implement
a policy of improved corporate governance™ as “vague and indefinite”). '

In the instant case, neither the Company nor its stockholders can determine the measures
requested by the Proposal, because the Proposal itself is internally inconsistent. The operative
language in the Proposal consists of two sentences. The first sentence requests that the
Company’s board of directors take the steps necessary “to amend our bylaws and each
appropriate governing document to give holders of 10% of our outstanding common stock (or the
lowest percentage allowed by law above 10%) the power to call special shareowner meetings.”
The second sentence requires further that “such bylaw and/or charter text will not have any
exception or exclusion conditions (to the fullest extent permitted by state law) applying to
shareowners only.” However, the bylaw or charter text requested in the first sentence of the
Proposal on its face includes an “exclusion condition,” in that it explicitly excludes holders of
less than 10% of the Company’s outstanding common stock from baving the ability to cell a
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special meeting of stockholders.? Thus, the bylaw or charter text requested in the first sentence
of the Proposal is inconsistent with the requirements of the text requested in the second sentence
of the Proposal, and accordingly, neither the Company nor its stockholders know what is

required.3

The Staff previously has recognized that when such internal inconsistencies exist within
the resolution clause of a proposal, the proposal is rendered vague and indefinite and may be
excluded under Rule 14a-8(i)(3). For example, in Verizon Communications Inc. (avail.

Feb. 21, 2008), the resolution clause of the proposal included a specific requirement, in the form
of a maximum limit on the size of compensation awards, and a general requirement, in the form
of a method for calculating the size of such compensation awards. However, when the two

. requirements proved to be inconsistent with cach other because the method of calculation
resulted in awards exceeding the maximum limit, the Staff concurred with the exclusion of the
proposal under Rule 14a-8(i)(3). See also Boeing Co. (avail. Feb. 18, 1998) (concurring with the
exclusion of a proposal as vague and ambiguous because the specific limitations in the proposal
on the number and identity of directors serving multiple-year terms were inconsistent with the
process it provided for stockholders to elect directors to muitiple-year terms). Similarly, the
resolution clause of the Proposal includes the specific requirement that only stockholders holding
10% of the Company’s stock have the ability to call a special meeting, which conflicts with the
Proposal’s general requirement that there be no “exception or exclusion conditions.” In fact, the
Proposal creates more confusion for stockholders than the Perizon compensation proposal
because the inconsistency is patent and does not require any hypothetical calculations.

- Furthermore, the second sentence of the Proposal is itself so vague and ambiguous that it
is impossible to ascertain what the Proposal requires. That sentence provides that “such bylaw
and/or charter text will not have any exception or exclusion conditions (to the fullest extent

2 The clause in the second sentence that, effectively, would allow any “exception or exclusion
conditions” required by any state law to which the Company is subject does not address or
remedy the conflict between the two sentences, because the 10% stock ownership condition

. called for in the first sentence is not required by Delaware law, under which the Company is
incorporated. '

3 Evidence of this confusion can be seen in the alternative ways that requirements of the
Proposal have been interpreted by other companies receiving the same Proposal. See, e.g.,
Halliburton Co. (incoming no-action request, filed Dec. 22, 2008) (interpreting “holders of
10% or our outstanding common stock” to require ownership of exactly 10%); and Verizon
Communications Inc. (incoming no-action request, filed Dec. 15, 2008) (interpreting the
limitation on “exception or exclusion conditions” to potentially apply to procedural and
notice provisions or the subject matter of special meetings).
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permitted by state law) applying 1o shareowners only and meanwhile not apply to management
and/or the board.” Any attempt to comprehend this provision results in at least two reasonable

interpretations:

. Interpretation 1: “such bylaw and/or charter text will [(i)] not have any
exception or exclusion conditions (to the fullest extent permitted by state law)
applying to shareowners only and meanwhile {(ii)] not apply to management
and/or the board”; or

. Interpretation 2: “such bylaw and/or charter text will not have any exceptidn or
exclusion conditions (to the fullest extent permitted by state law) [(i)] applying to
shareowners only and meanwhile [(ii}] not apply[ing] to management and/or the
board.”

Interpretation 1, which requires the least editing to eliminate ambiguity, would require that any
bylaw and/or charter text adopted to provide 10% stockholders the ability to call a special
meeting not apply to stockholders who are members of “management and/or the board.” That is,
it would exclude members of management and/or the board from being among the 10%
stockholders who could call a special meeting. Interpretation 2 would require that any
“gxception or exclusion conditions” applied to stockholders in the bylaw and/or charter text also
be applied to “management and/or the board.” Because the first sentence of the Proposal
imposes a 10% stock ownership condition on the ability of stockholders to call a special meeting,
Interpretation 2 would require that the same condition be applied to the Company’s board.

The Staff frequently has concurred with the exclusion of proposals similarly susceptible
to multiple interpretations as vague and indefinite because the company and its stockholders
might interpret the proposal differently, such that “any action ultimately taken by the [cJompany
upon implementation [of the proposal] could be significantly different from the actions
envisioned by shareholders voting on the proposal.” Fugqua Industries, Inc. (avail.

Mar. 12, 1991). More recently, in Ford Motor Co. (avail. Feb. 27, 2008), the proposal requested
a report on efforts to increase fuel economy “such that no Ford vehicles will indicate there isa
need for any country in the world to buy il from the Middle East to fuel the new Ford vehicles.”
The proposal was susceptible to multiple interpretations, ranging from international advocacy for
a boycott of oil from the Middle East to recommendations for the design of indicator lights in
Ford vehicles, and the Staff concurred with the exclusion of the proposal as vague and indefinite.

- See also Prudential Financial Inc. (avail. Feb. 16, 2007) (concurring with the exclusion of a

proposal, which was susceptible to a different interpretation if read literally than if read in
conjunction with the supporting statement, as vague and indefinite); International Business

" Machines Corp. (avail. Feb. 2, 2005) (concurring with the exclusion of a proposal regarding

executive compensation as vague and indefinite because the identity of the affected executives
was susceptible to multiple interpretations); and Philadelphia Electric Co. (avail. Jul. 30, 1992)
(noting that the proposal, which was susceptible to multiple interpretations due to ambiguous
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syntax and grammar, was “so inherently vague and indefinite that neither the sharcholders . . .
nor the [cjompany . . . would be able to determine with any reasonable certainty exactly what
actions or measures the proposal requires™).

Consistent with Staff precedent, the Company’s stockholders cannot be expected to make
an informed decision on the merits of the Proposal if they are unable “to determine with any
reasonable certainty exactly what actions or measures the proposal requires.” SLB 14B. See
also Boeing Corp. (avail. Feb. 10, 2004); and Capital One Financial Corp. (avail. Feb. 7, 2003)
(excluding a proposal under Rule 14a-8(i}(3) where the company argued that its stockholders
“wounld not know with any certainty what they are voting either for or against™). Here, the
operative language of the Proposal is both self-contradictory and, with respect to the second
sentence, subject to alternative interpretations. Moreover, neither the Company’s stockholders
nor its board of directors would be able to determine with any certainty what actions the
Company would be required to take in order to comply with the Proposal. Accordingly, we
believe that as a result of the vague and indefinite nature of the Proposal, the Proposal is
impermissibly misleading and, thus, excludable in its entirety under Rule 14a-8(i)(3).

IL. The Proposal May Be Excluded under Rule 14a-8(i)(2) Because Implementation of
the Proposal Would Cause the Company to Violate State Law.

Rule 14a-8(i}(2) permits a company to exclude a stockholder proposal if implementation
of the proposal would cause it to violate any state, federal or foreign law to which it is subject.
The Company is incorporated under the laws of the State of Delaware. For the reasons set forth

. in the legal opinion regarding Delaware law attached hereto as Exhibit B (the “Delaware Law

Opinion”), the Company believes that the Proposal is excludable under Rule 14a-8(i)(2) because
implementation of either interpretation of the Proposal (as discussed above) would cause the
Company to violate the Delaware General Corporation Law (the “DGCL”).

Under Interpretation 1, the Proposal requests that the Company’s board adopt bylaw
and/or charter text giving holders of 10% of the Company’s stock the ability to call a special
stockholder meeting, unless such holders are members of management and/or the board.
However, as discussed in the Delaware Law Opinion, doing so- would “violate Delaware law
because it would discriminate among holders of the same class of stock-of the Company.” Under
Section 211(d) of the DGCL and the “doctrine of equal treatment,” once the right to call a special
meeting is granted to stockholders, all stock of the same class must be treated equally with
respect to that right. Yet the Proposal seeks to create such inequality by requesting that the
ability of stockholders to call a special meeting “not apply to management and/or the board,”
even if they otherwise satisfied the 10% stockholder standard. Thus, as supported by the
Delaware Law Opinion, implementation of Interpretation 1 of the Proposal would cause the
Company to violate state law because the Proposal would exclude stockholders who were
members of management and/or the board from among those 10% stockhoiders who would be
authorized to call a special meeting,
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Under Interpretation 2, the Proposal requests that any “exception or exclusion conditions”
applied to stockholders in the bylaw and/or charter text giving stockholders the ability to call a
special meeting also be applied to “management and/or the board.” However, as discussed in the

- Delaware Law Opinion, doing so would “violate Delaware law because it would place

restrictions on the ability of the Board to cal! a special meeting, which is a fundamental power
expressly granted to the Board by Section 211(d) of the [DGCL].” Section 211(d) of the DGCL
provides that “[s]pecial meetings of the stockholders may be called by the board of directors,”
without any means to limit or restrict such power in a company’s bylaws or otherwise. Yet, the
Proposal requests both that the ability of stockholders to call special meetings be conditioned-
upon holding 10% of the Company’s stock and that such condition be applied to “management
and/or the board.” Thus, as supported by the Delaware Law Opinion, implementation of
Interpretation 2 of the Proposal would cause the Company to violate state law? because the
Proposal requests the imposition of “exception or exclusion conditions” on the unrestricted
power of the Company’s board to call a special meeting.

The Staff previously has concurred with the exclusion, under Rule 14a-8(i)(2) or its
predecessor, of stockholder proposals that requested the adoption of a bylaw or certificate
amendment that if implemented would violate state law. See, e.g., PG&E Corp. (avail.

Feb. 14, 2006) (concurring with the exclusion of a proposal requesting the amendment of the
company’s governance documents to institute majority voting in director elections where
Section 708(c) of the California Corporations Code required that plurality voting be used in the
election of directors); Hewlett-Packard Co. (avail. Jan. 6, 2005) (concurring with the exclusion
of a proposal recommending that the company amend its bylaws so that no officer may receive
annual compensation in excess of certain limits without approval by a vote of “the majority of
the stockholders” in violation of the “one share, one vote” standard set forth in DGCL

4 The reference in the Proposal to “the fullest extent permitted by state law” does not affect
this conclusion. On its face, such language addresses the extent to which the requested
“bylaw and/or charter text will not have any exception or exclusion conditions” (i.e., there
will be no “exception or exclusion conditions™ not required by state law) and hxghhghts the
conflict between the first and second sentences of the Proposal discussed in Section I of the
text above. The language does not limit the exception and exclusion conditions that would
“apply to management and/or the board.” Were it to do so, the entire second sentence of the
proposal would be rendered a nullity because, as supported by the Delaware Law Opinion,
there is no extent to which the exception and exclusion condition included in the Proposal is
permitted by state law. This ambiguity is yet another example of why, as set forth in Section
I of the text above, the Proposal can be excluded under Rule 14a-8(i)(3) as vague and
indefinite because the Company’s stockholders would be unable “to determine with any
reasonable certainty what actions would be taken under the proposal * Fugqua Industries, Inc.
(avail. Mar. 12, 1991).
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“Section 212(a)); and GenCorp Inc. (avail. Dec. 20, 2004) (concurring with the exclusion of a
proposal requesting an amendment to the company’s governing instruments to provide that every
stockholder resolution approved by a majority of the votes cast be implemented by the company
since the proposal would conflict with Section 1701.59(A) of the Ohio Revised Code regarding
the fiduciary duties of directors). See also Boeing Co. {avail. Mar. 4, 1999) (concurring with the
exclusion of a proposal requesting that every corporate action requiring stockholder approval be
approved by a simple majority vote of stock since the proposal would conflict with provisions of
the DGCL that require a vote of at least a majority of the outstanding stock on certain issues);
and Tribune Co. (avail. Feb. 22, 1991) (concurring with the exclusion of a proposal requesting
that the company s proxy materials be mailed at least 50 business days prior to the annual
meeting since the proposal would conflict with Sections 213 and 222 of the DGCL, which set
forth certain requirements regarding the notice of, and the record date for, stockholder meetings).

The Proposal either: (a) requests that the ability of stockholders to call a special meeting
be limited to those stockholders who are not members of “management and/or the board,” or
(b) requests that any “exception or exclusion conditions™ applied to the ability of stockholders to
calla spec:a! meeting also be applied to “management and/or the board.” However, Delaware
law requires that the Company not discriminate among shares of the same class of stock and
. provides the Company’s board unrestricted power to.call a special meeting, neither of which can
be altered by the Company. Therefore, the Proposal is excludable pursuant to Rule 14a-8(1)(2)
because, as supported by the Delaware Law Opinion, implementation of either interpretation of
the Proposat would cause the Company to violate applicable state law.

III. The Proposal May Be Excluded under Rule 14a-8(l)(6) Becanse the Company Lacks
the Power or Authority to Implement the Proposal.

Pursuant to Rule 14a-8(i)(6), a company may exclude a proposal “if the company would
lack the power or authority to implement the proposal.” The Company lacks the power and
authority to implement the Proposal, and the Proposal can be excluded under Rule 14a-8(i)(6)
both because: (a).the Proposat “is so vague and indefinite that [the Company] would be unable
to determine what action should be taken,” see International Business Machines Corp. (avail.
Jan. 14, 1992) (applying predecessor Rule 14a-8(c)(6)); and (b) the Proposal seeks action
* contrary to state law, see, e.g., Schering-Plough Corp. (avail. Mar. 27, 2008); Bank of America
Corp. (avail. Feb. 26, 2008); Boeing Co. (avail. Feb. 19, 2008); and PG&E Corp. (avail.

Feb. 25, 2008) (concurring with the exclusion of a proposal under both Rule 14a-8(i}(2) and

Rule 14a-8(i)(6)).

As discussed in Section I above, the Proposal is vague and indefinite in numerous
respects: Most significantly, the Proposal is internally inconsistent and requests that the
‘Company’s board take the impossible actions of both (a) adopting a bylaw containing an
exclusion condition and (b} not including any exclusion conditions in such bylaw. Furthermore,
because the Proposal is susceptible to multiple, reasonable interpretations, the Company’s board
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cannot know what actions must be taken to implement the Proposal as envisioned by the
stockholders. Accordingly, for substantially the same reasons that the Proposal may be excluded
under Rule 14a-8(i)}(3) as impermissibly vague and indefinite, it is also excludablé under

Rule 14a-8(i)(6) as beyond the Company’s power to implement.

As discussed in Section II above, regardless of how the Proposal is interpreted, its
implementation would violate the DGCL. Specifically, Delaware law requires that the Company
not discriminate among shares of the same class of stock and provides the Company’s board
unrestricted power to call a special meeting, neither of which can be altered by the Company.
Accordingly, for substantially the same reasons that the Proposal may be excluded under
Rule 14a-8(i)(2) as violating state law, it is also excludable under Rule 14a-8(i)(6} as beyond the
Company’s power to implement. '

- CONCLUSION

Based upon the foregoing analysis, we respectfully request that the Staff concur that it
will take no action if the Company excludes the Proposal from its 2009 Proxy Materials. We
would be happy to provide you with any additional information and answer any questions that
you may have regarding this subject.

If we can be of any further assistance in thls matter, please do not hesitate to call me at
(202) 955-8671 or W. Michael McGuire, the Company’s Assistant Secretary, at (989) 636-9185.

S_incerely,
[R L)
 Ronald O. Mueller

ROM/emh
Enclosures
ce:  W. Michael McGuire, The Dow Chemical Company

John Chevedden

Nick Rossi

100579715_3.00C
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*** FISMA & OMB Memorandum M-07-16 ***

Mr. Andrew N. Liveris RECEIVED

Chairman .

Dow Chemical Company (DOW) CoCoT e 72008
2030 Dow Center DA
Midiand Ml 48674 Office of

creta
. Rule 1428 Propusal Corporate Se ry

Dear Mr. Liveris,

This Rule 14a-8 proposal is respectfully submitted in support of the long-term performance of
our comparny. This proposal is for the next annual shareholder meeting. Rule 14a-8
requirements are intended to be met including the continuous ownership of the required stock
value until after the date of the respective shareholder meeting end the presentation of this
proposal at the annual mecting. This submitted format, wiil the shurcholder-supplitd eruphusis,
is intended to be used for definitive proxy publicetion. This is the proxy for John Chevedden
and/or his designes to act on my behalf regarding this Rule. 14a-8 proposat for the forthcoming
shareholder meeting before, during and after the forthcoming shaseholder meeting. Please direct
all future communications to John Choveddana(s omB Memorandum Mai2-16 ++* .

.--_FllSMA 8 OMB Memorandum M-07-16 *** . N
to facilitate prompt communications and in order that it will be verifisble that communications

have boexe senl. _
Your consideration and the consideration of the Board of Directors is approcinted in support of
the long-term performance of our company. Please acknowledge receipt of this proposal -
promptly by email.

Sincercly

A By, sl fox

cc: Charles J. Kalil

Corporate Secretary

PH: 989 636-1000

Fux: 989 832-1556

Thomas Moran <temoran@dow.com>
Assistant Secretary

PH: 989-638-2176

FX: 989-638-1740
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fDOW: Rule 14a-8 Proposal, October 26, 2008]

3 — Specinl Shareowner Meetings :
RESOLVED, Shareowners ask our haard to take the steps necessary to amend our bylaws and
each appropriate governing document to give holders of 10% of our outstanding common stock
{or the lowest percentage allowed by law above 10%) the power to call special shareowner
meetings. This includes that such bylaw and/or charter text wil) not have any exception or
exclusion conditions (to the fullest extent permitted by state law) applying to shareowners only
utd meanwhile not apply to management and/or the board. :

Statement of Nick Rosst
Special meetings allow shareowners to vote on important matters, such as clecting new directors,
that can arise between annual mecetings. If shareowners cannot call special meetings,
management may become insulated and investor retums may suffer. Shareowners should have
the ability to call a special mecting when a matter is sufficiently important to merit prompt
consideration, =

Fidelity and Vanguard supported a shareholder right to call a special meeting, Guvernance
ratings services, including The Corporate Library and Govetnance Metrics Intemational, took
special meeting rights into consideration when assigning company ratings.

This proposaf topic also won impressive support (based on 2008 yes and no votes) at the

following companies:
International Business Machines (IBM) 56% Emil Rossi (Sponosr)
Merck (MRK) 7% Williatn Sicimer
Kimbetly-Clark (KMB) 61% Chris Rossi
CSX Corp. (CSX) £1% Children’s Investment Fund
Occidental Petroleum (0XY) 66% Emil Rossi
FirstEnergy Corp. (FE) 6% Chris Rossi
Martathon Qil (MRO) ' 69% Nick Rossi

" The merits of this Speciul Shureowner Meetings proposal should also be considered in the
context of the need for further improvements in our company’s corposate governance and in
individual directot performance. In 2008 the following govemance and performanos issues were
identified: Y : :

* The Corporate Library (TCL) vrvw thecorppratelibrazy.com. an independent research firm,
rated our company “High Concem" in CEO pay - $18 million for Andrew Liveris. :
* We did not have an independent board chairman,
* Qur dircetors nxed vily one-vote 10 be alected.
* We had no sharcholder cight to:

1) Cumulative: voting,

2) To act by written consent.
» Three directors, including Arnold Allemang and Geoffery Merszei. were insiders —
Independence concemn. ' . -
« Qur Lead Director, Paul Stern, had 16-years director tenure — Independence concern.
» Two directors bad 15-years tenure — independence concems: '

Jacqueline Barton

Barbara Hackman Franklin
* Directors with more than 15-years tenure held 5 seats on our key audit, executive pay and
nomination committees — Independence concern. '
» Our directors served on 7 boards rated “D” by TCL.:

Andrew Liveris Citigroup {C)
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John Hess Hess Corporatlon (HES)
James Ringler Teradata (TDC)

James Ringler FMC Technologies (FTI)
Ruth Shaw Wachovia (WB)

Dennis Reilley Covidien (COV)

 Dentds Reilley Marathon Oi) (MRO)

+ Plus Dennis Reilley was rated a “Problem Director” by TCL due to bis involvement with

bankrupt Entergy Corporation and yet served on our key audit and executive pay committees.
The above concetns shows there is need for improvemert. Please encourage our board to
respond positively to this proposal;

Special Shareowner Meetings —
: Yezon 3

Notes: :
Nick RO&!}', Deas FISMA & OMB Memorandum M-07-16 ***, .-spon.wred MSP!'OPOSRL

The above format is requested for publication withour re-editing, re-formatting or elimination of
text, including beginning and conchuding text, unless prior agreement is reached. Itis
respectfully requested that this proposal be proofread before it is published in the definitive
proxy to ensurc that the integrity of the submitted format is replicated in the proxy materials.
Please advise if there is any typographical qucstion.

Please note that the title of the proposal is part of the argumept in favor of the proposal. In the
intevest of clarity and to avoid confusion the titlo of this snd each other ballot item is requested to

be consistent throughout all the proxy materials.

The company is requested to assign a proposal number (represented by “3” above) based on the
chronological order in which proposals arc submitted. The requested designation of 3" or
higher number allows for ratification of auditors to be item 2.

This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15,
2004 including: o
Accordingly, going forward, we believe that it would not be appropriate for companies to
exclude supporting statement language and/or an entire proposal in reliance on rule 14a-8(G)(3) in
the following circumstances: : .
+ the company ob;ect's to factual assertions because they are not X
» the company objects to factual assertions that, while not materiafly falsc or mislcading, may -
be disputed or countered; :
* the company objects to factual assertions because those agsertions may be interpreted by
shgrjeholders in a manner that is unfavorahle to the company, its directors, or its officers;
ana/or
= the company objects to statements because they represent the opinion of the shareholder
proponent or a referenced source, but the statements are not identified specifically as such.

See also: Sun Microsystems, Inc. (July 21, 2005),

Stock will be held vati] after the annual meeting and the praposal will be presented at the annual
meeting. Please acknowledge this proposal promptly by email. :



----- Original Message-----

From: olmsted  ** FISMA & OMB Memorandum M-07-16 ***
Sent: Thursday, November 27, 2008 3:19 PM
To: McGuire, Mike (WM) - Legal

Subject: Rule 14a-8 Proposal (DOW) SPM

Mr. McGuire,

Please see the attachment.
Sincerely,

John Chevedden



*** FISMA & OMB Memorandum M-07-16 ***

Nick s,

+** FISMA & OMB Memorandum M-07-16 ***

Mr, Andrew N. Liveris
Chairman '

Dow Cheruical Company (DOW) . MODIFIED  NOV. 297, 2003

-

2030 Dow Center
Midland Mi 43674

Rule 14a-8 Proposal
Dear Mr. Liveris,

This Rule 142-8 proposal is respectfully submitted in support of the long-term performance of
our company. This proposal is for the next annual sharcholder meeting. Rule 14a-8
requircments are intended to be met including the continuous awnership of the required stock

value until after the date of the respective sharehioldar meeting and the presentation of this
proposal at the annual meeting. This submitted format, with the shareholder-supplied emphasis,
is intended to be used for definitive proxy publication. This is the proxy for John Chevedden
and/or his designee to act on my behalf regarding this Rule 14a-8 praposal for the forthcoming
shareholder meeting before, during and afier the forthcoming shareholder mecting. Please direct

all future communications to John CheveddeR: » oms memorandum MAJ7-16

*** FISMA & QOMB Memorandum M-07-16 ***
to' facilitate prompt communications and in order that it will be verifiable that communications

have been sent.

Your consideration and the consideration of the Board of Directors is appreciated in support of
the long-term performance of our company. Please acknowledge receipt of this proposal

promptly by email.

Sincerely,

cc: Charles J. Kalil

Corporatc Seciclary

PH: 989 636-1000

Fax: 989 832-1556

Thomas Méran <temoran@dow.com>
Assistant Sccretary

PH: 989-638-2176

FX:989-638-1740



----- *** FISMA & OMB Memorandum M-07-16 =™~

[DOW: Rule 14a-8 Proposal, October 26, 2008, Moditied November 27, 2008)
3 - Special Shareowoer Mectmgs
RESOLVED, Shnreowncrs ask our board to take the steps necessary to amend our bylaws and
each appropriate governing docutnent to give bolders of 10% of our outstanding common stock
(or the lowest percentage allowed by [aw above 10%) the power to call xpecial sharenwner -
meetings. This includes that such bylaw and/or charter text will not have any exception or

exclusion conditions (to the fullest extent permitted by state law) that epply only to shareowncrs
but not to management arnd!or the board.

Statement of Nick Rosst
Special meetings allow shareowners to vote on important matters, such as clocting new directors,
that can arise between annual meetings. If shareowners cannot call special meestings, :
management may become insulated and investor refurns may suffer, Shareowners should have
the ability to call a special meeting when a matter is sufficiently important to merit prompt

consideration.

Fidelity and Vanguard supporicd a shareholder right to call a special meeting. CGovernance
ratings services, including The Corporate Library and Governance Metrics International, took
special meeting rights into considerstion when assigning company ratings,

This proposal topic also won impressive support at the following companies based on 2008 yes
and no votes:

International Business Machines (IBM) 56% Emil Rossi (Sponsor)
Merck (MRK) 7% William Steiner

- Kimberty-Clark (KMB) 61% Chris Rossi
Occidental Petrolevm (OXY) 66% Emi] Rossi
FirstEnergy Corp. (FE) 67% Chris Rossi
Marathon Qil (MRO) 69% Nick Rossi

The mmts of this Spccml Shareowner Meetings proposal should also be considered in the .
context of the need for further improvements in our company’s corporate governance and in
individual director performance. In 2008 the following governance and performance tssues were

identified:
* The Corporate bemyﬂa)mm.!hﬁnmmsﬁm.@m. an independent research firm,
rated our corupany “High Concen® in CPO pay with $18 million for Andrew Liveris.
» Three directors, including Armold Al!emang and Geoﬁ‘ery Merszei, were insiders -

Independence concern.
* Qur Lead Director, Paul Stemn, had 16-years director tenure - Independence concern.

» Two directors had 15-years tenure — Independence concems:

Jacqueline Barton

Barbars Hackman Franklin
* These directors with more than 15-years tenure held 5 seats on our key audit, exacutive pay

and nomination committees - Independsnce concern.
* Our directors served on 7 boards rated “D” by The Corporate Library:

Andrew Liveris Citigroup (C)

John Hess Hess Corporation (HES)
James Ringler Teradata (TDC)

James Ringler FMC Technologies (FT!)
Ruth Shaw Wachovia (WB)

Dennis Reilley Covidien {COV)
Dennis Reilley Marsthon Oil (MRO)
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* Plus Dennis Reillcy was ruted a “Problem Director™ by TCL due to his involvemept with
bankrupt Entergy Corporation and yet he served on our key audit and executive pay
committees.

* Qur dircctors need only one-vote to be elected.

*» We had no shareholder right to:

Cumulative voting.
To act by written consent.
Vote on executive pay.
An independent Board Chairman.
The above concermns shows there is need for improvement. Please encourage our boerd to
respond pogsitively to this proposal;
Special Shareowner Meetings —

Yeson 3

Notea:
Wick Rossi, . .- rigia & OMB Memorandum M-07-16 *** sponsored this proposal.

The above format is requestad for publication without re-editing, re-formatting or elimination of
text, including beginning and concluding text, unless prior agreement is reached. Itis
respectfully requested that this proposal be proofread before it is published in the definitive
proxy to ensure that the integrity of the submitted format is replicated in the proxy materials.
Pleasc advise if thero is uny typographical question.

Please note that the title of the proposal is part of the arptment i favor of the propozal. In the
interest of clarity and to avoid confusion the title of this and cach other ballot item is requested to
be consistent throughout all the proxy materials. :

The company is requested to assign a proposal number (represented by “3” above) based on the
chrunulugicsl order i which proposals arc submitted. The requested designation of “3™ or
higher number allows for ratification of auditors to be item 2,

This proposal is believed to conform with Steff Legal Bulletin No. 14B (CF), September 15,
2004 inchuding:
Accordingly, going forward, we believe that it would not be appropriate for companies to
‘excluds supporting statement language and/or an entire proposal in reliance on rule 14a-8(i)(3) in
the following clrcumstances; _
* the company objects to factual assertions because they are not supported; -
» the company objects to factual assertions that, while not matcrially false o misteading, may
be disputed or countered; '
+ the company objects to factyal assertions because thaee assertiona may be interpreted by
sh$eholdcrs in a' manner that is unfavorable to the company, its directors, or its officers;
and/or .
= the company objects to stetenrents because they represent the opinion of the shareholder
proponent or 3 referenced sowee, but the statements are not identified specifically as such.

See also: Sun Microsystems, Inc. (July 21, 2005).

Stock will be held until after the annusl meeting and the proposal will be presented at the annual
meeting. Please acknowledge this proposal promptly by email.
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2030 Dow Center

‘October 28, 2008
Via Mail

Mr. Nick Rosst

“** FISMA & OMB Memorandum M-07-16 ***

Stockholder Proposal on Special Shareowner Meetings

Dear Mr. Rossi:

By way of this letter, I wish to acknowledge timely receipt on October 27, 2008
of a stockholder proposal on special shareowner meetings that you are submitting for
the 2009 Annual Meeting of Stockholders of The Dow Chemical Company. We
understand that you ar¢ once again appointing Mr. John Chevedden as your
representative and substitute, and [ will direct commumcauons to Mr. Chevedden as

you have instructed.

Rule 14a-8(b) under the Securities Exchange Act of 1934, as amended, provides
that each shareholder propenent must submit sufficient proof that it has continuously
held at least $2,000 in market value, or 1%, of a company's shares entitled to vote an
the proposal for at Jeast one year as of the date the shareholder proposal was submitted.
To date, we have not received such proof of ownershlp

To remedy this defect, you must submit sufficient proof of your ownership of
Company shares. As explained i in Rale 14a-8(b), sufficient proof may be in the form

of:

* a written statement from the “record” hoiﬂcr of your shares (usually a broker
or a bank) verifying that, as of the date the proposal was submitted, you
continuously held the requisite number of Company shares for at least one

year, or

e if you have filed with the Securities and Exchange Cominission (“SEC™) a
Schedule 13D, Schedule 13G, Form 3, Form 4 or Form 5, or amendments to
those documents or updated forms, reflecting your ownership of Company
shares as of or before the date on which the one-year eligibility period
begins, a copy of the schedule and/or form, and any subsequent amendments
reporting a change in the ownership level and a written statement that you
continuously held the required number of shares for the one-year period.



lor?
Me. Nick Rossi
16-28 2008

The rules of the SEC require that your response to this letter be postmarked or
transmitted electronically no later than [4 calendar days from the date this letter is
received. For your reference, please find enclosed a copy of Rule 14a-8,

Dow’s Annual Méeting will be held on May 14, 2009, in Midland, Michigan. Thank you.

Sincerely,

O MLclVE .

W. Michael McGuire
Assistant Secretary
989-636-9185

Fax: 989-638-1740
wmmcguire @dow.com

Enclosure — Rule 14a-8 of the Securities Exchange Act of 1934

cc: John Chevedden, via Ovemight Mail



Rule 14a-8 -- Proposals of Security Holders

This saction addresses when a company must inchide a shareholder's propesal in its proxy statement and idontitv the
proposal in its form of proxy when the company holds an annual or special mesting of shareholders. In summary, i
order to have your sharshalder proposal included on a company's proxy card, and inctuded along wilth any supporting
statemant in ils proxy slatement, you must be eligible and follow certain procedures. Under a fow specilic
circumstances, the company is permitted to exclude your proposal, but only after submitting its reasons to the
Commission. Wae structured this section in a question-and- answer format so that it is easier 1o undarstand, The
refarences to "you" are 10 & sharzheldar segking to submit the proposal.

Question 1. What is a proposal? A shareholder propesal is your recommendation or requirement that
the company and’or its board of directors take action, which you intend o present at a moeting of the
company’s sharaholdars. Your propoasal shauld state as cleary as possible the céurse of action that
you belisve the company should follow. if your proposal is placed on the company's proxy card, the
company rnust also provids In the form of proxy means for shareholders to specify by boxes a choite
between approval of disapproval, or abstention. Unless ctherwise indicalad, the word *propesal® as
used in this section refers both to your proposal, and to your comesponding statement in support of

yout proposal (if any).

a,

b. Question 2: Who is eligible to submit a proposal, and how do | demonstrate to the company that | am
eligibla?

1. In order to be aligible to submit a propesal, you must have conlinuously hsld at least $2,000
in markat vaiua, or 1%, of the company’s securities antilled to be voled on the proposal at the
maeting far at leasl ane yaar by the date you submit the proposal. You must continue 1o hokd
those securities through the dafe of the meeling.

2. it you are the registered hoider of your sacyritles, which means that your name appears ir the
. company’s records as a shareholdar, the company can verify your efigibifity on its own,
although you will st have 1o provide the company with a writtan statemant that you intend to
continue to hold tha securities through the date of the meeting of shareholders. However, if
lika many shareholders you am not a registered holder, the company Ekely does not know
that you are a shareholder, or how many shares you own. In this case, at the time you submit
your proposal, you must prove your aligibility te the company in one of two ways:

i The first way is lo submit to the company a written statement from the “record®
holdar of your securities (usually a braker or bank} veritying that, at the tkne you
submilied your proposal, you continuously held the securities for at leas! one year,
You must.also include your own written stalement that you intend to continue to hold
the sacuritiss through the daie of the meeting of sharsholders; or ‘

.  The second way to prove ownership applies only i you have fisd a Schedule 13D,
Sehedule 13G, Form 3, Form 4 and/or Form 5, or amendments to those documants
or updated lonms, reflecting your ownership of the shares as of or batore the dates on
which the one-year eligibility period begins, M you have filed one of these documents
with the SEC, yots may demonstrate your eligbility by submitting to the company:

A.  Acopy of the schadule and‘or form, and any subsequent amendments
raporting a change in your awnership level;

8. Your wrillen statement that you continuousty held the rsquired number of
shareg for the ong-year pericd as of the date of the statement; and

" C. Your written sfaternent that you intend to continue ownership of the shares
through the date of the company's annual or special meeting.



Quastion 3: How many preposals may | submit: Each shareholder may submit no more than one
propesal to a company lor a particular shareholders’ meeting.

d. Question 4: How lang can my proposal be? The proposal, including any accompanying supporting
statemeni, may not exceed 500 wonds.

* 8. Question 5: Whal is the daadline for submitling a proposal?

1. U you are submitting your proposal for the company’s annual meeting, you can in most cases
find the deadline in last years proxy statement. However, if the company did not hold an
annual mesting last year, or has changed the date of its meeting for this year more than 30
days from last year's masting, you can usually find the deadline in one of the company's
quarierly reports on Form 10- Q or 10-QS8, or in shareholder reports of investment
companies under Rule 30d-1 of the Invesiment Company Act of 1940. [Editor's note: This
section was redesignated as Rute 30e-1. See 66 FR 3734, 3759, Jan, 16, 2001.] In order to
avold controversy, shareholders should submit their proposals by means, including electronic
maans, that permit them to prove the date of delivaery,

2. The deedline is calculated in the following manner if the proposal is submilted for a rogularly
scheduled annual meeting. The proposal must be recefved at the company’s principal
exacutive offices not less than 120 calendar days balore the date of the company's proxy
statemant released to shareholdars in connection with the previous year's annual meeting.
Howevaer, il the company did not hold an annual maeting the previous year, or il the date of
this year's ennual meeting has been changad by more than 30 days from the date of the
previous year's meating, thon the deadline is a reasonabla time balcre the company begins to

print and send its proxy materials,

3. Ifyou ara submitling your propasal for a mesting of shareholders othar than a regulady
scheduted annual meeting, the deadline Is a reasonabla time betore the company begins to

priml and send #ts proxy materals.

. f. Quesstion &: What if | fail 1o follow one of the slighility or procedural requiraments explained 1n answers
to Questions 1 through 4 of this section?

1. The company may exclude your proposal, but only after it has notified you of the problem,
and you have falled adequétely to correct iL. Within 14 calendar days of recelving your
proposal, the company must notify you in writing of any procedural or sligibility deficiencies,
as woll as of tha time frame for your response. Your response must ba pestmarked, or
transmilted etectronically, no latér than 14 days from the date you received the company’s
netification. A company nead not provide you such nofice of a deficlancy if the deficiency
cannot be remedied, such as it you fail to submit a proposal by the company’s properly
determined deadiine. i the company intends to exclude the proposal, it will fator have to
make a submission under Rule 14a-8 and provide you with a copy undar Question 10 below,

Rule 14a-8(j).

2. I you fali in your promise to hold the raquired number of securilies through the dats of the
maating of sharehelders, then the company will be permitied to excluda all of your praposals
{from its proxy malerials for any meeling held in the loflowing two catendar years.

Quesfion 7: Who has the burdan of persuading the Commission or its staff that my proposal can be
excluded? Except as otherwise noted, the burden is on the company te demonstrate that i is enfitled

to exctude a proposal.

h.  Question 8: Must | appear personally at the shareholders’ meeting to present the proposal?



| 1. Either you, or your representative who is qualified under state law to present the proposat on
- your behalf, musi attand the meeting to present the propesal. Whether you attend the
. ‘mesting yourself or send a qualified representative to the meeling in your place, you should
make sure that you, or your representative, follow the proper state law procedures for

atlending the mesting andror presenting your proposat.

2. I the company holds it shareholder meeting in whole or in part via sleclronic media, and the
company permits you or your representative fo present your proposal via such media, then
you may appear through electronic media rather than traveling to the meeting to appear in
person.

3. Wyou or your qualifiad representative kil to appear and present the proposal, without good
causs, the company will be permitted 1o exciude all of your proposals from its proxy materials
for any meetlngs held in the following two calendar years.

i. Question 9: If { have compiied with the precedural requireranis, on what other bases may a company
rely o excluds my proposal?

1. Improper undet siata law: If the proposal is not a proper subject for action by sharsholdars
under the laws of the jurisdiction of the company's organization;

Not to paragraph {I1)}

Deponding on the subject matter, Soms proposals are not considared proper under state law
if they woutld be binding on the company it approved by shareholers. In owr exporience, most
proposals that are cast as recommendations or requests that the board of directors take
specifiad action are proper under state law. Accordingly, we will assume that a proposal
drafted as a recommendation or suggestion is proper unless tha company demonstrates
otharwise.

2. Vidlation of law; if the proposal would, if implemented, cause the company 1o violate any
stala, tedoral, or forsign law to which it is subject;

Not to paragraph (1{2)

Note to paragraph ({{{2): We will not apply this basis for exclusion to pamit exciusion of a
proposal on grounds that it would violate forelgn law if compliance with tha foreign law could
rasult in a violatlon of any state or federal law.

3. Violation of proxy nules: If the proposal or supporting statement is contrary to any of the
Commission's proxy rules, including Fule 14a-9, which prohibits materially false or misteading
stalemenis in proxy soliciting materials;

| 4. Personal grievance; spetial interest: I the proposal relates to tha redress of a personal claim
- or grievance against the company or any other persen, or if It is designed to result in a-benefil
' : 10 you, or to further a personal interest, which is not shared by the olher shareholders et

large;



:
5.
6.
' 1
B.
9.
10.
11
12
". Ll
13
. j.  Question 10: What procedures must the company follow il it intends to exclude my proposal?
1.

Relevance: I the proposal reiates to operations which account for less than 5 percent of the
company's total assets at the end of its most recent flscal year, and for less than 5 percent of
ils net earning sand grosa sales for its most recent fiscal year, and Is not otherwise
significantly related to the company's business;

Absance of power/authority: if the company would fack the power or authotily to implemsnt
tha proposal; .

Management functions: if the proposal deals with a matter relating ts the company's ordinary
business operations;

Relates to alection: If the proposal relates to an slection for membership on the company's
board of directors or analogous goveming body;

Conflicts with company's proposal: If the proposal directly conflicts with one of the company’s
own proposals lo be submitied to shareholders at the same meeling.

Note to paragraph (I{9)

Note fo paragraph ()(9): A company’s submission o the Commission under this seclion
shoutd specily the points of conflict with the company’s proposal.

Substantially implemented: i the company has alrsady substantially implamented the
proposal;

Dupdlcation: If the praposal substantially duplicates another proposal previously submitted to
the company by anothar propanent that will be includsd in the company’s praxy materials for
the same meeting;

Resubmissions. if the proposal deals with substantially the same subject matier as another
proposal or proposals that has or have been previously Inchuded in the company's proxy
materials within the praceding 5 calendar years, a company may exciuda it from its proxy
materials for any moeting held within 3 calendar years of the last time it was included i the

proposal recaived:
! Less than 3% of the vote if proposed once within the preceding 5 calendar years;

ii Less than 6% of the vote on its last submission to shareholders if proposed twice
previously within the preceding 5 calendar years; or '

iii.  Lassthan 10% of the vote on its last submisston to shareholders if praposed three
timas or mare previously wilhin.the preceding 5 calendar years. and

Specific amount of dividends: If the proposal relates to specific amounts of cash or stock
dividends.

it the company intends to exclude a proposal from its proxy matesals, it must file its reasons
with the Commission no later then 80 calendar days before it fHes its definltive proxy



statement and lorm of proxy with the Commission. The company must simultaneously provide

" you with a copy of its submission. The Commission staff may pormit the company to maks its
submission later than 80 days before the company files its definitive proxy siatement and
form of proxy, if the company demonstrates good cause for missing the deadlme

2. The company must file six paper copies ol the following:

i.  The proposal;.

ii.  An explanation of why the company believes that it may exclude the proposal, which
should, if passible, refer to the mast racent applicable authdrity, such as prior
Division lefters issued under the rule; and

iii. A supporting opinion of counsel when such reasens are based on matters of stale or
foreign law.

Quastion 11: May | submit my own slalamant 1o the Commission responding to the company’s
arguments?

Yes, you may submit a response, but il is not required. You should try to submit any response to us,
with a copy to the company, as soon as possible after the company makes its submission. This way,
the Commission staff will have time to consider fully your submission before t Issues its rasponse. You

should submit six paper coples of your respoensa.

. Question 12: if the company inchades my shareholder proposal in its proxy materials, what information
about ma must it include along with the proposal itself?

1. The company's proxy statement must include your name and sddress, as well as the number
of the company’s voting securities that you hold, However, instead of providing thal
information, the company may instead include a statement that it will provide the information

1o shareholders promptly upon receiving an oral or written request.
2. The company is not fesponsib_le for the contents of your proposal or supperting statemsnt.

m, Quaestion 13: What can ) do if the company includes inits proxy statement reasons why it befieves
shareholders should not vole in taver of my proposal, and | disagres with some of ils stalemonts?

1. The company may alect to include in iis proxy statement reasons why it believes
shareholders should vols agamsl your proposal. The company Is allowed to make arguments
reflecting its own point of view, just as you may express your own point of view in yaur
propesal’s supporling statement.

2. However, if you believe that te company’s oppesition to your proposal containg materially
{alse or misleading staternents that may violate cur anti- fraud nue, Rule 14a-9, you sihould
promptly send to tha Commission staff and the company a letter explaining the raasons for
your view, along with a copy of the company’s statemants opposing your propesal. To the
extent possible, your letter should Include specific factual information demanstrating the
inaccuracy of the company's claims, Time pasmitling, you may wish 1o try to work out your
differences with the company by yourself before contacling the Commission staff,

3.  We require the company to send you a copy of its stalements opposing your proposat before
it sends its proxy materials, so that you may bring lo our attention any materially false or
misleading statements. under the fotlowing timeframes:



il our no-actich respensa raquires thal you make revisions to your propozal ot
suppoiting statement as a condilion o requiring the company to includs it in its proxy
materials, than the company must provide you with'a copy of its oppesition
statements no later than 5 calendar days after the company receives a copy of your

revised proposal; or

In alf ather cases, the campany must provide you with a copy of its apposition
statements no later than 30 calendar days before ils files dsfinltive coples of its
proxy statement and form of proxy under Rute 143-6.



Prom: olmsted *** FISMA & OMB Memorandum M-07-16 ***
Sent: Thursday, November 06, 2008 7:48 PM
To: McGuire, Mike (WM) - Legal

Subject: Rule 1l4a-8 Broker Letter (DOW)

Mr. McGuire,

Attached is the broker letter requested. Please advise within one business
day whether there is any further rule 14a-8 requirement.

Sincerely,

John Chevedden
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ssv EIGMA & OMB Memarandum M-07-16 i

To: Nick Rossi
All quantities continus 10 be hokl without intermuption tn Nick Rossi's account as of the date of this
latter. '

Nick Rosai depesited the following certificates to his Morgan Stanfoy IRA §TD :
on the respeciive dates:

Acco Brande )
12734/2005 held 93 sheres
22412006 sold all shomes

I Gi 7. 047-12-1
12!‘11!2007 purchau & held 1600 shares

1zramoos ol ot e
11/05/2006 merges with Regions Financial Corp New
11/0672008 held 230 shares .

Tryat N s

Archsione Smith Truet Now
12/31/2005 hald 260 shares
1000972007 wsmmmmwmsmwewdmgadfmmh no longer hokis v position

1273172005 held 1000 sheres
Fortune Braads Ing,
121312005 held 398 ghames

- Emntine Capha Group
1213112005 held 240 shares

Gajlaher GP Pic ADR
TA2I312005 36B shares
05/0472007 Gedlahar 8P exchanged for cash, no longar holds a position

Merchents Bankshares
1213372005 hed 30G shares
Reckion Associales Regt Com,
) 1
Iovesonents and services are offeved drough Movgan Stapley & Co. Incorpomnted, member SIPC
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12/31/2003 held 500 shares
12/11/2006 g0id afl 500 shares, no langer has a positien

in
12/31/2005 hald 600 sharas

M) 2 Fi sdl:
12/31/200% heid 400 shares

1172008 bought 600 shares

Benk of Ameres Gorp,
D4/30/2007 bought 1,000 shares
All quantities continue 10 ba held in Nick's account as of the date of this letter,

Finsnclal Advigor

2 )
Iivestments and services zve offired through Morgan Stantey & Co. Incorpotated, member SIPC
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,me: McGuire, Mike (WM} - Legal

Sent: Monday, November 10, 2008 12:47 PM
To: *** FISMA & OMB Memorandum M-07-16 ***
Ce: ’ Fradetie, Susan (SM); DeBolt, Lauta (L); Mueller, Ronald O.
Subject: FW: Rule 14a-8 Broker Letter (DOW) :
Attachments: CCE0DO11 pdi
CCEQDO11L.pdf

{111 KB)

Thank you for your corregpondence, but we will need current information
regarding Mr. Rossi's holdings. The attached Morgan Stanley decument is dated almost a

year ago.

Regards,
Mike

----- Original Message----- :
From: olmsted [mailver|gMA & OMB Memorandum M-07-16 *
Sent: Thursday, November 06, 2008 7:48 PM

To: McGuire, Mike ({WM) - Legal

Subject: Fule 14a-8 Broker Letter (DOW)

‘Mr. McGuire,
Attached is the broker letter reguested. Please advise within one business

day whether there is any further rule l14a-8 reguirement.

Sincerely,
John Chevedden
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*** FISMA & OMB Memorandum M-07-16 ***

’

- To: Nick Rogsi

glt:mnﬁﬁes continue to be hefd wilhout intefruption in Nick Ross?'s account 26 of the data of this
r. ;

Nick Rossi deposited the following cartificates to his Morgan Stanlay IRA STD
on the raspective dates:

ds
12/31/2005 held 93 shares’
272412008 scld alt shares

! lonal Group 7.7% D =121
12/11/2007 purchase & held 1600 sharas

AmSouth Bank Corp n.k.a Realons Flnencial Comn New
12/3172006 haki 300 shares

11/08/2006 merges with Reglons Financlal Corp New
11/08/2008 hald 239 shares

Archstops Smith Yrust New
. 1213112005 held 250’sharas
10/38/2007 Archstonea Smith Trust New exchanged for cash, ne longar holds g position

Edetol Mysrs Squibb Co,
122112005 field 1000 sheres

Emimg.ammmc.
1213172005 hetd 388 sheres
Eeoniiine Capital Group
12/31/2005 hald 240 shares

Gallsher GP Plc ADR
1273112006 394 shares -
05/R04/2007 Galiaher GF axchanged fOf cash, no longerholds a posrhon

Merchants Banksharas
12/31/2005 heid 300 shares

Bsmm_ﬁmm,
1 .
Investments and services are offered threugh Morgan Stapley & Co. Incorparated, metmber SIPC



12/31/2005 held 500 shares
12/41/2008 sold al 500 shares, no longer has a position

WG, Holdings Inc (HLDG CO)
12/31/2005 heid 600 shares

ADS esSing & MANAQOE
. V3172005 hekd 400 shares

-

08/11/2008 bought 600 shares

Hank of America Corp,
04/30/2007 bought 1,000 sharss

All quantitizs continue to be hekd in Nick’s socotnt as of the dete of this letter,

Financiat Advisor

Ivesiments mod services are offered-through Morgen Stanley & Co. incorported, member SIPC



From: olmsted [mailtopisMA & OMB Memorandum M-07-16 ***
Sent: Monday, Neovember 10, 2008 4:03 pPM

To: McGuire, Mike (WM) = Légal

Subject: Rule 14a-8 Broker Letter (DOW) SPM

Mr. McGuire,
Attached is the broker letter requested. Please advise within one business

day whether there is any further rule l4a-8 requirement.

Sincerely,
John Chevedden
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£ & OMB Memorandum M-D7-16 ***

To: Nick Rossi . Px19%4- L3517 Yo .

;:It!t Quantites continge to be held withouf intemaption I Niok Fiessrs agcount as of Ihe date of this

Nick Ross| deposited the foliowing certifcates to hig M taniey | -
on the respective dotes: orgall Stanley IRA ST

Aceo Brands
12/31/2005 hekt 93 shares
21242000 sold all shares

emat & 7-12-1
121172007 purchase & hald 1600 shares
th ons Finanglat
12/3172008 heid 300 shares

11/08/2006 merpes with Reglens Financia) Corp New
1106/2008 held 239 sharas

Sm 5t N

123172005 hele 250 shares
10/09/2007 Archstone Smith Trust New exchanged for cash, no longer holds a position

Briste! Myers Saulbb Co, - .
12/3172005 held 1000 shares

Fortune Brands Ine.
12/3172005 held 398 sharas

Ine Cepital
1273112005 held 240 sheres
Galiahet GP Plc ADR
12731/2005 398 shares - i
- 05R472007 Galaher GP exchanged for eath, nu longer holds 8 position

nkshg
1273172005 held 300 shares

Reclson Associates Real Com.
I
. Invesuments and services are offered drough Morgaa Stantey & Co. ncorporated, meinber SI1PC

A




12/3172005 held 600 shares
1211172006 so!d all 600 shares, no longer has a position

ings
12/3172005 hald 600 shareg

w)tl RHUDOL & Ma z
1213112005 helg 400 ahares

08/11/2008 bought 600 shares

Bank of A/ X
04130/2007 bought 1,000 sharas

All quantities continue to be held In Nick's account as of the data of this latter,

Financial Advisor

2
Investments and services aro offered through Morgan Staniey & Co, Iteorpoteted, member SIPC
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Morris, Nigrors, ArsaT & TunNNELL LLP

1201 Nowr=n Mazxar Stazer
P.O. Box 1347
‘Wianoron, Devawazz 19893-1347

302 658 9200
302 658 3989 Fax
. .January 6, 2009

The Dow Chemical Company
2030 Dow Center
Midland, M1 48674

Re:  Stockholder Proposal Submitted By John Chevedden
Ladies and Gentlemen:

This letter is in response to your request for our opinion with respect to certain
matters involving a stockholder proposal (the “Proposal”) submitted to The Dow Chemical
. Company, a Delaware corporation (the “Company”), by John Chevedden (the “Proponent™),
under the name of Nick Rossi as his nominal proponent, for inclusion in the Company’s proxy
statement and form of proxy for its 2009 Annual Meeting of Stockholders. Specifically, you
have requested our opinion (i) whether the Proposal would, if implemented, cause the Company
to violate Delaware law, and (ii) whether the Proposal is a proper subject for stockholder action
under Delaware law. - ' ‘

L The Proposal.

The Proposal asks the board of directors of the Company (the “Board”) to take the
steps necessary to amend the bylaws of the Company and “each appropriate governing docnment
to give holders of 10% of . . . [the] outstanding common stock [of the Company] . . . the power
to call special shareowner meetings” and further asks that “such bylaw and/or charter text will
not have any exception or exclusion conditions . . . applying to shareowners only and meanwhile
" not apply to management and/or the board.” In its entirety, the Proposal reads as follows:

RESOLVED. Shareowners ask our board to take the steps
necessary to amend our-bylaws and each appropriate governing
document to give holders of 10% of cur outstanding common stock
{or the lowest percentage allowed by law above 10%) the power to
call special shareowner meetings. This includes that such- bylaw
and/or charter text will not have any exception or exclusion
conditions (to the fullest extent permitted by state law) applying to



The Dow Chemical Company
January 6, 2009
Page 2

shareowners only and meanwhile not apply to management ‘and/or
the board.!

¥/ A Summary.

The Proposal is susceptible to at least two different interpretations. The first
interpretation would require that any bylaw or charter provision allowing stockholders owning at
least 10% of the Company’s common stock to call a special meeting not apply to stockholders
who are members of “management and/or the board” (such stockholders, “Inside Stockholders™):
As a result, Inside Stockholders would be prohibited from exercising the same rights accorded to
other stockholders. Insofar as the Proposal is interpreted in this manner, it would, if
implemented, violate Delaware law because it would discriminate among holders of the same
. class of stock of the Company. The basis for this opinion is set forth in Section ITL.A of this

letter.

The second interpretation of the Proposal would require that any “exception or
exclusion condition’ applied to stockholders in the bylaw or charter provision also be applied to
“management and/or the board”? As a result, the Board would be prohibited from calling a
special meeting unless it satisfied the 10% stock ownership condition called for in the first
sentence of the Proposal. Insofar as the Proposal is interpreted in this manmer, it would, if
implemented, violate Delaware law becanse it would place restrictions on the ability of the
Board to call a special meeting, which is a fundamental power expressly granted to the Board by
Section 211(d) of the Delaware General Corporation Law (the “DGCL”). The basis for this
opinion is set forth in Section I11.B of this letter.

: For the foregoing reasons, it is our opinion that the Proposal would cause the
Company to violate Delaware law if it were implemented. In addition, because the Proposal asks
the Board to violate Delaware law, it is also our opinion that, as explained in Section IV of this
letter, the Proposal is not a proper subject for stockholder action under Delaware law.

! A longer supporting statement, not relevant to our opinion, acoompanies the Proposal.

?  We understand that the Company has received a slightly modified version of the proposal’
that would eliminate the ambiguity inherent in the Proposal and leave the Proposal
susceptible only to this second interpretation. As discussed in Section ITLB of this letter, we
believe the implementation of a proposal subject only to this interpretation, by itself, would
violate Delaware law.
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1. The Proposal, If. Implemented, Weuld C'ause The Company To Violate Delaware Law.

- A Delaware Law Prohtblts D:scrimmanan Among Holders Of The Same Class Of
Stock.

It is a fundamental rule of Delaware law that sharw of the same class of stock are
equal, and that the holders of such shares have the same rights on a pro rata basis. Although the
Delaware statute establishes an exception to this rule to the extent that a certificate of
incorporation specifies the voting rights of holders on other than a pro rata basis (for example,
basing the per share voting right of a stockholder on the total number of shares owned by such
holder), neither the statute nor the case Iaw recogmzcs & similar exoephon concerning the right to
call special meetings.

The right to call special meeﬁngs is set forth in Section 211(d) of the DGCL,
which allows a corporation’s certificate of incorporation or bylaws to authorize a “person or
persons” to call special meetings of stockholders:

Special meetings of the stockholders may be called by the board of
directors or by such person or persons as may be authorized by the
certificate of incorporation or by the bylaws.

8 Del. C. § 211(d) (emphasis added).’> Importanily, any charter or bylaw provision relating to
special meetmgs must not be contrary to law. See 8 Del. C. § 109(b) (“The bylaws may contain
any provision, not inconsistent with law or with the cértificate of incorporation.”); id. § 102{b)(1)
(authorizing a charter to include provisions “regulating the powers of the . . . stockholders,” but
expressly stating that such provisions may not be “contrary to the laws of this State”). The
Delaware Supreme Court, for example, has interpreted this reqmrement in the context of Section
109(b) to mean that, in addition to not “facially violat{ing]” any provision of the DGCL, a bylaw
may not “violate any common law rule or precept.” CA, Inc. v. AFSCME Employees Pension
Plan, 953 A.2d 227, 238 (Del. 2008); see also Jones Apparel Group, Inc. v. Maxwell Shoe Co.,
Inc., 883 A.2d 837, 843-44 (Del. Ch. 2004) (stating that the term “contrary to the laws of this
state,” as used in Section 102(b)(1), means a provision that “transgressfes] a statutory enactment
or a public policy seftled by the common law or implicit in the General Corporation [law]
itself™) (CItﬂlanB and internal quotations omitted).

Because the Proposal would exclude some holders of the Company’s common
stock from the group of stockholders with the right to call special meetings, the Proposal would
be inconsistent with the “doctrine of equal treatment.” This doctrine is a basic rule against
discrimination, requiring that shares of stock of the same class be accorded equal and identical

3 The bylaws and certificate of incorporation would be the only “appropriate” documents for
regulating the calling of a special meeting.
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nghtsl regardless of the identity of the holder. See, e.g., In re Sea-Land Corp., 642 A.2d 792,

" 299 .10 (Del. Ch. 1993) (“It has long been acknowledged that absent an express agreement or

statute to the contrary, all shares of stock are equal.”); Jedwab v. MGM Grand Hotels, Inc., 509
A.2d 584, 593 (Del. Ch. 1986) (“At common law and in the absence of an agreement to the
contrary all shares of stock are ec%ual g Pemngton v. Commonwealth Hotel Const. Corp., 155 A.
514, 520 (Del. Ch. 1931) (same).

Insofar as the Proposal prohibits the recog:ﬁtion of shares held by Inside

Stockholders for purposes of any bylaw or charter provision authorizing stockholders owning at
least 10% of the Company’s common stock to call a special meeting, the Proposal would violate
this doctrine as it would discriminate agamst Inside Stockholders. For example, a member of

4

The discussion of the equal treatment doctrine in Jn re Sea-Land Corp. acknowledges that “in
some circumstances Delaware law permits shareholders (as distinguished from shares) to be
treated unequally.” 642 A.2d at 799 n.10. See also.Applebaum v. Avaya, Inc., 805 A.2d 209,
214 (Del. Ch. 2002), aff'd, 812 A.2d 880 (Del. 2002) (interpreting Section 155 of the DGCL,
which authorizes a corporation to issue fractional shares or provide alternative consideration
in lieu of fractional shares, to allow a corporation to issue fractional shares to some
stockholders but not others following a reverse stock split and stating that “directors acting
oonsmtently with their ﬁduc:ary duties may draw distinctions between groups of stockholders
in defining the basic economic terms of transactions (subject to a reqmrement that all
stockholders be treated fairly)™); Nixon v. Blackwell, 626 A.2d 1366, 1376 (Del. 1993)
(discussing board approval of an employee stock option plan and key man life insurance
program which together had the effect of benefiting certain stockholders but not others and
stating that “stockholders need not always be treated equally for all purposes” as long as such
treatment is fair).

The cases cited for this proposition, other than Providence & Worcester Co. v. Baker, 378
A.2d 121, 123 (Del. 1977), which is discussed at length in this opinion below, are concerned
with & board of directors engaging in a business strategy or transaction that effects certain
stockholders differently than others. E.g., Unocal Corp. v. Mesa Petroleum Co., 493 A24

. 946, 956 (Del. 1985) (discriminatory self tender offer); Revion, Inc. v. MacAndrews &
Forbes Holdings, 506 A.2d 173, 180-81 (Del. 1986) (adoption of a stockholder rights plan);

see also Cheff v. Mathes, 199 A.2d 548, 554-56 (Del. 1964) (selective stock repurchase);
Fisher v. Moltz, 1979 WL 2713 (Del. Ch. Dec. 28, 1979) (same). Stated another way, these
cases stand for the proposition that “there are occasions where boards of directors are
permitted to treat different groups of stockholders di ifferently, as long as it is in accordance
with their fiduciary duties.” Tooley v. AXA Fin., Inc., 2005 WL 1252378, at *5 n.18 (Del.

“Ch. May 13, 2005) (emphasis added). However, these cases do not stand for the proposition

that a corporation’s governing docunents may discriminate among holders of the same class
of stock in 2 matter of fundamental corporate govemance. )
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management who may want to join with other stockholders in calling a special meeting would
find that his or her stock does not count toward.the calculation of the requisite 10% of
outstanding common stock. This would create a discriminatory distinction between shares

~ owned by Inside Stockholders and 6ther shares. -

The most common application of the equal treatment doctrine in the caselaw
relates to dividends, requiring that all holders of identical shares receive the same dividends
when dividends are declared and paid. Thus, in Telvest, Inc. v.-Olson, 1979 WL 1759 (Del. Ch.
Mar. 8, 1979), the Delaware Court of Chancery enjomed the distribution’ of a stock dividend -
because, inter alia, the dividend would not be issued on a pro rata basis. The proposed dividend
in that case was of preferred shares that carried special voting rights on certain transactions. The
defendant corporation afgued that the fact that the dividend would be issued on a rounded basis
so that the voting rights of certain holders of common stock receiving the dividend would be
rounded up involved only a “slight” increase in the voting rights of those stockholders. The
Court refused to find that there was any “de minimis” exception to the absolute requirement of
equal treatment in dividends, /4. at *18. ‘

_The rule of equal treatment has one well-known exception, which permits
discrimination among holders as to voting rights in a corporation’s charter. Thls exception,
however, is not apphcable to Section 211(d) or the right to call special meetings.” The leading
decision recognizing the exception makes it clear that the exception derives from the specific
language of the statutory section governing voting rights—Section 212(a) of the DGCL.S In the
decision, Providence & Worcester Co. v. Baker, 378 A.2d 121, 123 (Del.. 1977), the Delaware
Supreme Court interpreted Section 212(a) of the DGCL to allow'a certificate of incorporation to
limit the voting power of large stockholders in two ways: first, by allowing one vote for the first
fifty shares of stock held by a stockholder, but only one vote for every additional twenty shares
held by such stockholder; second, by prohibiting any stockholder from voting more than 25% of

> Aright to “call” a special meeting conferred pursuant to Section 211(d) is not a right to vote
on whether a special meeting should be convened. Cf Matulich v. Aegis Comm’ns Group,
Inc., 2007 WL 1662667, at *6 (Del. Ch. May 31, 2007) (observing that the DGCL
“specifically contemplates that a shareholder may be granted multiple methods by which they
may express an opinion” and distinguishing. a consent right granted m a centificate of
mcoxporat:lon from a voting right).

6 Unlike Section 21 1(d), Sectlon 212(a) expressly renders equal treatment a default, subject to
variance in & corporation’s certificate of incorporation. Compare 8 Del. C. § 212(a) (“Unless
otherwise provided in the certificate of incorporation and subject to § 213 of this title, each
stockholder shall be entitled to 1 vote for each share of capital stock held by such
stockholder.”) with 8 Del. C. § 211(d) (“Special mectings of the stockholders may be called
by the board of directors or by such person or persons as may be authorized by the certificate
ofi mcorporatlon or by the bylaws.”).
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the corporation’s outstanding common stock. The Court in Providence & Worcester Co. relied
‘heavily on the precise language and statutory history of Section 212(a) in declining to declare
such a charter provision void. See also Matulich, 2007 WL 1662667, at *4 (“[W]hen a Court
interprets a statute, it seeks to ascertain and give effect to the intent of the legislature.”) (citations
and internal quotations omitted). Importantly, the Court found that the predecessor statute to
Section 212(a) had permitted differential voting rights; that this rule was subsequently changed
to require uniformity; and that a final change required uniformity as the default rule unless, as
stated in Section 212(a), “otherwise permitted in the certificate of incorporation.” The Court also
found that “voting restrictions™ such as those in the Providence and Worcester charter were
familiar to the legislature at the time it added the phrase “unless otherwise provided in the
certificate of incorporation” to the statute. In shott, the entire analysis was driven by the specific
history, language and context of, and’ the specific amendments to, the voting rights statute
(Sectmn 212(a).

By contrast, there is no such statutory or historic support for an interpretation of
the special meeting statute, Section 211(d), that would permit discrimination among
stockholders. Prior to wholesale revisions to the DGCL in 1967, Section 211{d) had “no
counterpart” in the Delaware corporations statute. 1 EDWARD P. WELCH, FOLK ON THE
DELAWARE GENERAL CORPORATION LAaw § 211.8 (5th ed. 2008). Commentary from an advisor
to the committee that substantially revised the DGCL in 1967 states that the revised statute
(which was ultimately adopted and codified in Section 211{d)) should provide that “special
meetings may be called by the board of directors or by any other person authorized by the by-
laws or the certificate of incorporation™ but that “it is unnecessary (and for Delaware,
undesirable) to vest named officers, or specified percentages of shareholders (usuatly 10%), with
statutory, -as distinguished from by-law, authority to call special meetings.” Emest L. Folk, III,
The Delaware Corporation Law: A Study of the Statute with Recommended Revisions 112
(1964). This commentary illustrates the drafiers’ intent with respect to the “person or persons”
that may be conferred with the power to call a special meeting. Such intent is in conformity with
pre-1967 casclaw regarding the right to call a special meeting and does not illustrate any intent to
create an exception to the fundamental doctiine of equal treatment. E.g., Richman v. DeVal
Aerodynamics, Inc., 183 A.2d 569 (Del. Ch, 1962) (applying a bylaw provision authorizing
president or holders of a majority of the corporation’s stock to call special meeting); Campbell v.
Loew’s Inc., 134 A.2d 852 (Del. Ch. 1957) (construing a bylaw provision authorizing president
to call special meeting); Moon v. Moon Motor Car Co., 151 A. 298 (Del. Ch. 1930) (applying a
bylaw provision authorizing president or holders of a majority of the corporation’s stock to call

' special meeting).

Moreover, we believe that judicial interpretation of two other sections of the

DGCL, both relating to dividends, is more analogous to the present situation than the unique -
analysis in Providence & Worcester Co. As stated above, the most common application of the
equal treatment doctrine relates to dividends. The DGCL provisions relating to dividends, like
Section 212(a), are enabling—allowing a certificate of incorporation to govern the declaration of
-dividends. See 8 Del. C. § 151(c) (“The holders of preferred or special stock of any class or of
any series thereof shall be entltled to receive dividends at such rates, on such conditions and at
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such times as shall be stated in the certificate of mcorporatzan . ) (emphasis added); id, §

" 170(a) (“The directors of every corporation, subject to any restncnons contained in its certificate

of incorporation, may declare and pay dividends upon the shares of its capital stock . . .. ")
(emphasis added). However, it is clear that, notwithstanding the ability to address the payment
of dividends in a certificate of incorporation, the doctrine of equal treatment with respect to
dividends may only be abrogated by unanimous consent of the stockholders. See In re Reading
Co., 711 F.2d 509, 519 (34 Cir. 1983) (“While, ordinarily, dividends must be apportioned among
the stockholders pro rata to their several holdings, ‘it cannot be doubted that the stockholders
may, by unanimous consent, adopt and become bound to a different mode of division.””)
(emphasis added and citation omitted). It is our opinion that, similar to the right to reccive a
dividend, absent unanimous consent of the stockholders, if the right to call a special meeting is
granted to stockholdem, then all holders of the same class of stock must be treated equally with
respect to that right.’”

B, The Directors’ Rzght fo Call Special Meetings Cannot Be Limited.
1. The Board Of Directors Has An Ungualiﬁed Statutory Right To Call
Special Meetings.
Section 211(d) of the DGCL expressly grants to the board of directors of a
Dclaware corporation the power to call special meetmgs of stockholders:

Special meetings of the stockholders may be called by the board of
directors or by such person or persons as may be authorized by the
certificate of incorporation or by the bylaws.

7 We also recognize that Section 211(d) allows-the right to call special meetings to be
conferred upon “such person or persons” as may be authorized by the bylaws. In our
opinion, the use of the term “person or persons” in Section.211(d) does not create an
exception to the fundamental doctrine of equal treatment. First, as discussed above, the
legislative history.of Section 211(d) does not illustrate any intent to create an exception to the
doctrine of equal treatment. Second, we believe that the use of the term “person or persons™
in Section 211(d), when used with respect to stockholders, is similar to the use of the term
“shares of its capital stock” in the DGCL provision authorizing the declaration and payment
of dividends. See 8 Del. C. § 170(a) (*'The directors of every corporation . . . may declare
and pay dividends upon the shares of its capital stock . "} (emphasis added). The use of
the subject “shares of its capital stock” in Section 170 has not been interpreted to abrogate
the doctrine of equal treatment on the basis of that subject, and we believe that the use of the
term “person or persons” in Section 211(d), when used with respect to stockholders, would

~ be treated similarly. Cf Telvest, Inc., 1979 WL 1759, - )
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8 Del. C. § 211(d) (emphasis added). This statute invests the board of directors with the power to
call a special meeting but does not provide any means to circumscribe that power in a
corporation’s bylaws or certificate of incorporation.” No other provision of the DGCL authorizes
any limitations on or modifications to the board’s power to call a special meeting pursuant to

Section 21 1(d).

As stated above, a corporation’s bylaws “may contain any provision, not
inconsistent with law,” 8 Del C. § 109(b), and a corporation’s certificate of incorporation may
not be “contrary to the laws of this State,” id. § 102(b)(1). Insofar as the Proposal would require
that any “exception or exclusion condition™ applied to stockholders also be applied to tlie Board,
such that the 10% stock ownership condition mandated by the first sentence of the Proposal
would prohibit the Board from calling a special meeting if the directors did not collectively own
10% of the outstanding commeon stock, the Board would violate Delaware law if it adopted the
type of bylaw or charter provision urged by the Proponent because such. provision would be
“contrary t0” and “inconsistent with” Section 211(d) of the DGCL.?

Such an attempt to limit the Board’s unqualified statutory power to call a special
meeting would also be inconsistent with other provisions of the DGCL. Delaware law provides
that “[t]he business and affairs of every corporation . . . shall be managed by or under the
direction of a board of directors.” 8 Del. C. 141(a). Indeed, the DGCL provides that the board
of directors has exclusive authority to initiate certain significant actions that are conditioned
upon and subject to subsequent stockholder approval. Limiting a board’s power to call special
meetings would impinge upon that exclusive authority. For example, to effect certain mergers or
_amendments to a corporation’s certificate of incorporation, a board must first approve such

action, and then submit the action to stockholders for approval. See 8 Del C. §§ 251, 242. In
~ exercising its fiduciary duties in approvmg a merger agreement or charter amendment, a board
may determine that its fiduciary duties require it to call a special meeting to present the matter to

_ As stated above, the bylaws and certificate of incorporation would be the only “appropriate”
docurnents for regulating the calling of a special meeting,

?  Although one need look only to the express terms of Section 211(d) to determine that the
Proposal would be invalid, we note that the legislative history of Section 211(d) further
. supports our opinion. As stated above, commentary from an advisor to the committee that
substantially revised the DGCL in 1967 states that the revised statute should provide that
“special meetings may be called by the board of directors or by any other person authorized-
by the by-laws or the certificate of incorporation” but that “it is unnecessary (and for
" Delaware, undesirable) to vest named officers, or specified percentages of shareholders
(usually 10%), with statutory, as distinguished from by-law, authority to call special
meetings.” Folk, supra at 112. This commentary illustrates the drafters’ recognition that the
power of the board of directors—as opposed to other persons—to: call a special meeting is
mvwlate
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stockholders for consideration. See Mercier v. Inter-Tel (Del), Inc., 929 A.2d 786, 817-19 (Del.
Ch. 2007) (noting how the board’s fiduciary duties were implicated when it decided to
reschedule a special meeting for the approval of a merger that the board believed to be in the best
interests of the stockholders); Perlegos v. Atmel Corp., 2007 WL 475453, at *25 (Del. Ch. Feb.
8, 2007) (discussing fiduciary duties concomitant with the call and cancellation of a special
meeting). Those duties do not disappear in those times when directors may fail to satisfy a
particular stock ownership threshold. Accordingly, the power to call a special meeting is a
fundaraental one that cannot be constrained without placing a board’s ability to fulfill its
fiduciary duties in jeopardy—a result that the law will not permit.

2. There Are Certain Matters For Which Stockholders May Not Call
Meetings,

As noted above, Delaware law provides that there are certain matters for which
only directors may call special meetings. For example, only the board may call a meeting for the
purpose of approving a merger agreement, because the board must approve a merger agreement
before it is submitted to stockholders. See Tansey v. Trade Show News Networks, Inc., 2001 WL
1526306 at *7 (Del. Ch. Nov. 27, 2001) (finding a merger to be “void ab initio” because its
approval did not follow this proper sequence). By the same token, an amendment to the
certificate of incorporation must be recommended by the board initially and then presented to the
stockholders for approval. See AGR Hahfax Fund, Inc. v. Fiscina, 743 A.2d 1188, 1192-93
(Del. Ch. 1999) (*Both steps must occur in that sequence, and under no circumstances may
stockholders act before the mandated board action proposing and recommending the
amendment.”). Accordingly, there is implicit in the DGCL an exception that is permitted—in
fact requed—by law that applies to prohibit stockholders from calling meetings for certain
purposes.'® Because, under this interpretation of the Proposal, this exception would also have to
apply to the Board, the Proposal, literally read, would make it impossible for the Board to initiate
an amendment to the certificate of incorporation or a merger other than at the time of the
Company’s annual meeting, Such a fundamental stripping of the board’s power would violate
Delaware law. See, e.g., Jones Apparel Group, Inc., 883 A.2d at 851-52 (suggesting that a
certificate of incorporation may not contain rwtnchons on board power dealing with mergers or
charter amendments).

In sum, insofar as the Proposal would pro!n"bit the Board from calling a special
meeting if the directors’ did not collectively own 10% of the outstanding common stock,
implementation of the Proposal would violate Delaware law because it would (1) impose on the
Board a 10% stock ownership condition in order to call a special meeting of the stockholders in

1% The reference in the second seatence of the Proposal to “the fullest extent permitted by state
law™ does not save the Proposal. On its face, such language addresses the extent to which the
requested amendments to the bylaws and *“each appropriate goveming. document” may
require exception or exclusion conditions under state law to apply to the stockholders.
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violation of Section 211 of the DGCL and (2) purport to prohibit the Board from calling a special
meeting to consider matters that only directors can initiate, such as charter amepdments and
mergers. Thus, by seeking to make the power of the Board and the power of stockholders to call
special meetings equivalent, the Proposal would place restrictions on the fundamental power
vested in the Board by Delaware law. As a result, the unplementauon of the Proposal would
violate Delaware law.

IV.  The Proposal Is Not A Proper Subject For Stockholder Action Under Delaware Law.

Because the Proposal if 1mp1cmented, would cause the Company to violate
Delaware law, as explained in Part III of this opinion, we believe the Proposal is also not a
proper subject for stockholder action under Delaware law.

V. Conclusion.

For the foregoing reasons, it is our opinion that: (i) the Proposal, if implemented,
would cause the Company to violate Delaware law, and (ii} the' Pr0posal is not a proper subject
for stockholder action under Delaware law. .

Very truly yours,

morff>,/(/r'r‘v»/;, I{/‘U ;%qq:// oL

2645439

END




