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Re:  PfizerInc.

Incoming letter dated December 19, 2008
Dear Ms. Schulman:

_ Th1s is in response to your letter dated December 19, 2008 concerning the
shareholder proposal submitted to Pfizer by Nick Rossi. We also have received letters on
the proporent’s behalf dated January 5, 2009 and January 26, 2009. Our response is

_ attached to the enclosed photocopy of your correspondence. By doing this, we avoid
having to recite or summarize the facts set forth in the correspondence. Copies of all of
the correspondence also will be provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder

proposals

Sincerely,
| P@O .
C
Map 0 ESSE& Heather L. Maples
Senior Special Counsel
Howgg, 2009
Enclosures

. cc: John Chevedden

“**FISMA & OMB Memgrandum M-07-16***




February 12, 2009

Response of the Office of Chief Counsel
Division of Corporation Finance

"Re:  Pfizer Inc.
’ Incoming letter dated December 19, 2008

The proposal asks the board to take the steps necessary to amend the bylaws and
each appropriate governing document to give holders of 10% of Pfizer’s outstanding
common stock (or the lowest percentage allowed by law above 10%) the power to call
special shareowner meetings and further provides that such bylaw and/or charter text
shall not have any exception or exclusion conditions (to the fullest extent permitted by
state law) that apply only to shareowners but not to management and/or the board.

We are unable to concur in your view that Pfizer may exclude the proposal under
rule 14a-8(i)}(2). Accordingly, we do not believe that Pfizer may omit the proposal from
its proxy materials in reliance on rule 14a-8(i)(2).

: We are unable to concur in'your view that Pfizer may exclude the proposal under
rule 14a-8(i)(3). Accordingly, we do not believe that Pfizer may omit the proposal from
its proxy materials in reliance on rule 14a-8(i)(3). ' :

'We are unable to concur in your view that Pfizer may exclude the proposal under. .
- 'rule 14a-8(i)}(6). Accordingly, we do not believe that Pfizer may omit the proposal from
its proxy materials in reliance on rule 14a-8(i}(6).

. We are unable to concur in your view that Pfizer may exclude the proposal under
rule 14a-8(i)(10). Accordingly, we do not believe that Pfizer may omit the proposal from
its proxy materials in reliance on rule 14a-8(i)(10).

Sincerely,

Julie F. Bell
Attorney-Adviser



DIVISION OF CORPORATION FINANCE .
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

~ The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative,

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities .
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal -
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a )
proponent, or any shareholder of a company, from pursuing any rights he or she may have against
the company in court, should the managemerit omit the proposal from the company’s proxy
material.




' JORN CHEVEDDEN

~*FISMA & OMB Memorandum M-07-16 weFISMA & OMB Memorandum M-07-16™*
- _— ]

January 26, 2009

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

. #2 Plizer Inc..(PFE) anti-Gibson Dunn & Crutcher
Rule 142-8 Proposal by Nick Rossi :
Special Shareholder Meetings

Ladies and Gentlemen;

This further responds to the December 19, 2008 no action request regardmg this rule 14a-8
proposal by Nick Rossi with the following text and in particular addressing the i-10 objection

toward the conclusion in which HMM_IDBZEJ&IE_. (January 15, 2009) may be
relevant:

[PFE: Rule 14a—8 Proposal, October 14, 2008, Updated November 11, 2008]
3 - Special Shareowner Meeotings

RESOLVED Shareowners ask our board to take the steps necessary {0 amend our
bylaws and each appropriate governing document to give holders of 10% of our -
outstanding common stock (or the lowest percentage allowed by law above 10%) the
power to call special shareowner meetings. This includes that such bylaw and/or
charter text will not have any exception or exclusion conditions (to the fullest extent
permitted by state law) that apply only to shareowners but not to management and/or
the board.

Statement of Nick Rossi
Special meetings allow shareowners to vote on important matters, such as electing new
directors, that can arise between annual meetings. If shareowners cannot call special
meetings, management may become insulated and investor returns may suffer.

Notes:
- Nick Rossi,  FisMA & OMB Memorandum M-07-16*" . _gponsored this proposal.

The company’s citing of 2008 proposals with text about “no restriction,” which is not used in the
2009 rule 14a-8 proposal, appears to be a company attempt to confuse the word “exception” with
the old “no restriction” wording. An “exception” is vastly different and an exception in the
context of this proposal would be a company device to hamstring an apparent shareholder right
to call a special meeting, while the “no restriction” text from 2008 could be viewed as an
unlimited right by shareholders.

Nonetheless the following resolved text, which was excluded in 2008 at some companies,
received 39% to 48% support at five major companies in 2008:




RESOLVED, Speciat Shareholder Meetings, Shareholders ask our board to amend our
bylaws and any other appropriate governing documents Iin order that thereisno .
restriction on the sharsholder right to call a special meeting, compared to the standard
aliowed by applicable law on calling a special meeting.

Apparently 39% to 48% of the shareholders (based on yes and no votes) at these companies
understood the immediately above text on this topic:

Home Depot (HD) 3%

Sprint Nextel (S) 40%

Allstate (ALL) 43%

Bank of America (BAC) 44%

CVS Caremark (CVS) 48%

The above voting results are evidence of the importance of this topic to shareholders and given
this level of importance — shareholders should not be denied the opportunity to vote on this topic
in 2009.

This rule 14a-8 proposal does not seek to place limits on management and/or the board when
members of the management and/or the board act exclusively in the capacity of individual
shareholders. For instance this proposal does not seek to compe!l a member of management
and/or the board to vote their shares with or against the proxy position of the entire board on
ba.]lot items or to require directors to buy stock.

The proposal is internally consistent. The first sentence of the proposal would empower each
shareholder, without exception or exclusion, to be part of 10% of shareholders (acting in the
capacity of shareholders only) able to call a special meeting. This sentence does not exclude any
shareholder from being part of the 10% of shareholders. The fact that there is no exclusion of
even a single shareholder — contradicts the core company “exclusion” argument. The company
has not named one sharcholder who would be excluded.

The company misrepresentation of the proposal appears to be based on a false premise that the
overwhelming purpose of shareholder proposals is to only ask the individual board members to
take action on their own and only in their limited capacity as private sharebolders. To the
contrary most, if not all, rule 142-8 proposals ask the board to act in its capacity as the board.

The company has not produced evidence of any rule 14a-8 shareholder proposal in 'which board
tnembers were asked to take action on their own and only in their limited capacity as private
shareholders. And the company has not produced any evidence of a shareholder proposal with
the purpose of restricting rights of the directors when they act as private shareholders. The
company appa.rently drafls its no action request based on a-belief that the key to wnung ano

action request is to produce a number of speculative or highly speculative meamngs for the
resolved statements of a rule 142-8 proposals.

The company does not explain why it does not alternatively back up its (((3) objection by
requesting that the second sentence of the resolved statement be omitted.

The company objection is unfounded because it is based on the false assumption that the
resolved statement of any shareholder proposal concerning the board of directors refers to the
members of the board in their capacity as private shareholders.




Thus the 2008 Invacare Corporation proposal ini the next paragraph, that was voted at the 2008
Invacare aonual ieeting (and all similar proposals), could henceforth be excluded using the
same concept in the cotupany no action request. Specifically through a claim that the Invacare
proposal is in reality asking the board to declassify the board and calling for board members to
only act in their capacity as private shareholders to declassify the board (and private sharcholders
have no powcr to declassify the board).

"BE IT RESOLVED, that the stockholders of Invacare Corporation request that the
Board of Directors take the necessary steps to declassify the Board of Directors and
establish annual elections of directors, whereby directors would be elected annually and
not by classes. This policy would take effect inmediately, and be applicable to the re-
election of any mcumbent director whose terrn under the current classified system,

subsequently expires.”
The company (i)(2) objection appears to be dependent on unqualified acceptance of its (i)(3)-
objection and hence gratuitous.

The company (i}{6) objection appears to be dependent on unqualified ampmncc of its (1)(3) and
(1)(2) objections and hence gratuitous.

Concw*rence regardmg ()(3) and ()(2) was not given on rhe same topic of this prapo;sal in:

ﬂome Dgggr, Inc. (Janugry 21, 2009) A0
: thern Santa jop (January 12, 2009)  (H(3)
Eal_chHughmezmgLed (Januazy 16, 2009) D

The company i-10 objection in effect claims that 25% of shareholders is the same as 10% of
shareholders in the right to call a special meeting. Due to the dispersed ownership of the
company (please see the attachment), the requirement of 25% of shareholders to call a special .
meeting essentially prevents a special shareholder meeting from being called. The company
also fails to note that this proposal calls for 10% of shareholders and previous proposals called
for a range of 10% to 25%. :

The dispersed ownership (1434 institutions) of the company greatly increases the difficulty of
calling a special meeting especially when 25% of this dispersed group of shareholders are
required to take the extra effort to support the calling of a special meetmg For many of these
shareholders their percentage of the total ownership of the company is small and their ownership
of the company is also a small part of their total portfolio.

The company has provided no evidence from any experts that would contradict this. And the
company has not provided one example of 25% of shareholders of a company with a d.xspersed :
ownership of 1434 institutions ever calling a special meeting,

The company has not provided one precedent in which the dispersed ownership issue was
introduced. However the dispersed ownership issue was considered in Honeywell International
Inc. (January 15, 2009), Home Depot, Inc. (Jaruary 21, 2009) and Allegheny Energy, Inc.

(January 15, 2009) in which there was no i-10 concwrrence for these companies although it was
requested.




Additionally the Honeywell International proposal may be the first such proposal scheduled for
a vote of the 10% threshold after a 25% threshold was adopted by the company. If shareholders
give significant support for the 10% threshold at Honeywell International in 2009 this would be
a strong indication that a 25% threshold does not implement a 10% threshold. Arguably a 25%
threshold should not be allowed to implement a 10% threshold until there is at least a
shareholder voting track record that would show that a 10% proposal obtains a minuscule vote .
after a 25% threshold is in place. _

These same principles may apply to the i-10 no action requests submitted by Gibson, Dunn &
Crutcher for this same topic at Time Warner (I’HCX) on December 29, 2008 and Chevron (CVX)
on Jaruary 23, 2009.

If this were not enough, Section 9 (attached with emphasis added) facilitates the revocation of
shareholders’ initial request for a special meeting and enables the company to maneuver so that
dlrectorscannotbeelectedataspecmlmeenng Section 9 essentially moots any right to a
shareholder called special meeting.

The company response begs the question of how many years & company can drag out the
adoption of a shareholder proposal.

For these reasons it is requested that the staff find that this resolution camnot be omitted from the
company proxy. It is also respectfully requested that the shareholder have the last opportunity to
submltmatenalmmportofmcludmgthxsproposal—mnoethecompanyhadtheﬁrst :

opportunity.

Sincerely,

ﬁohn Chevedden ‘

ccl
Nick Rossi

Amy Schulman <amy.schulman@Pfizer.com>




9.  Special Meetings. Special meetings of the stockholders for any purpose or
pmposesmaybecalledbytheChairoftheBoard,andshallbccalledbytheChairofthe
Board or the Secretary at the request in writing of a majority of the Board of Directors or
one or more record holders of shares of stock of the Corporation representing in the
aggregate not less than twenty-five percent (25%) of the total number of shares of stock
entitled to vote on the matter or matters 1o be brought before the proposed special
meeting. A stockholder request for a special meeting shall be directed to the Secretary
and shall be signed by each stockholder, or a duly authorized agent of such stockholder,
tequesting the special mecting and shall be accompanied by a notice setting forth the
information required by paragraph 13 of this Article or paragraph 13 of Article II of these
By-laws, as applicable, as to any nominations: proposed to be presented and any other
business proposed to be conducted at such special meeting and as to the stockholder(s)
requesting thespeclal meeting, as well as the written questionnaire and written
representation and agreement required by paragraph 15 of Article I of these By-laws
from any nominee for election as a director of the Corporation. A special meeting
requested by stockholders shall be held at such date, time and place within or without the
state of Delaware as may be designated by the Board of Directors; provided, however,
that the date of any such special meeting shall be not more than ninety (90) days after the
request to call the special meeting by one or more stockholders who satisfy the ‘
requtirements of this paragraph 9 of Article I is received by the Secretary.
Notwithstanding the foregoing, a special meeting requested by stockholders shall not
be held if: (i) the stated business to be brought before the special meeting is not a proper
subject for stockholder action under applicable law, or (@) the Board of Directors has
called or calls for an annual meeting of stockholders to be heild within ninety (90) days
after the Secretary receives the request for the special meeting and the Board of
Directors determines in good faith that the business of sach annual meeting includes
{anong any other matters properly brought before the annual meeting) the business
specified in the stockholder's request. A stockholder may revoke a request for a special
meeting at any time by writlen revocation delivered to the Secretary, and if, following
such revocation, there are un-revoked requests from stockholders holding in the
aggregate less than the requisite number of shares entitling the stockholders to request the
calling of a special meeting, the Board of Directors, in its discretion, may cancel the
special meeting. If none of the stockholders who submitted the request for a special
meeting appears or sends a qualified representative to present the nominations proposed
to be presented or other business proposed to be conducted at the special meeting, the
‘Corporation need not present such nominations or other business for a vote at such
meetmg Busmesstransactedatallspecmlmeetmgsshaﬂbeconﬁnedtothematters
stated in the notice of special meeting. Business transacted at a special meeting requested
by stockholders shalt be limited to the matters described in the special meeting request;
provided, however, that nothing herein shall prohibit the Board of Directors from
submitting matters to the stockholders at any special meeting requested by stockholders.
The Chair of a special meeting shall determine all matters relating to the conduct of the
meeting, including, but not limited to, determining whether any nomination or other item
of business has been properly brought before the meeting in accordance with these By-
laws, and if the Chair should so determine and declare that any nomination or other item
of business has not been properly brought before the special meeting, then such business
shall not be transacted at such meeting.




***FISMA & OMB Memorandurn M-07-16*1

JOHN CHEVEDDEN

““FISMA & OMB Memorandum }.0Q7_1672*

January 5, 2009

Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Conmimission
100 F Street, NE -
Washington, DC 20549

# 1 Pfizer Inc. (PFE)
Shareholder Position on Company No-Action Request
Rule 14a-8 Proposal by Nick Rossi

Special Shareholder Meetitlgs

Ladies and Gentlemen:

This is the first response to the company December 19, 2008 no action request regarding this rule
142-8 proposal by William S‘ﬁiner with the following text:

[PFE: Rule 14a-8 Proposal, October 14, 2008, Updated November 11, 2008}
: — Special Shareownor Meetings
RESOLVED, Shareowners ask our board to teke the steps necessary to amend our
bylaws and each approprigte governing document to give holders of 10% of our
outstanding common stock (or the lowest percentage allowed by law above 10%) the
power {o cali special shardpwner meetings. This includes that such bylaw and/or
charter text will not have apy exception or exclusion conditions (to the fullest extent
permitted by state law) tha&I apply only to shareowners but not to management and/or
the board. i
Statement of Nick Rossi
Special meetings allow shareowners to vote on important matters, such as electing new
directors, that can arise between annual meetings. if shareowners cannot call special
meetings, management may become insulated and investor returns may suffer.

Notes: l
Nick Rossi,  *~*FISMA & OMB Memorandum M-07-16"* | sponsored this proposal.

|

The company’s citing of 200& proposals with text about “no restriction,” which is not used in the
2009 rule 14a-8 proposal, ) s to be a company attempt to confizse the word “exception™ with
the old “no restriction” wording. An “exception” is vastly different and an exception in the
context of this proposal would be a company device to hamstring an apparent shareholder right
to call a special meeting, while the “no restriction™ text from 2008 could be viewed as an
unlimited right by shareholdeys.

Nonetheless the following redolved text, which was excluded in 2008 at some companies,
received 39% to 48% support at five major companies in 2008:



RESOLVED, Special Sharsholder Meetings, Shareholders ask our board to amend our
bylaws and any other appropriate governing documents in order that there is no

" restriction on the shareholder right to call a special meeting, compared to the standard
allowed by applicable law on calling a special meeting.

Apparently 39% to 48% of the shareholders (based on yes and no votes) at these companies were
not confused on the immediately above text on this topic:

Home Depot (HD) 39%

Sprint Nextel (8) 40%

Allstate (ALL) 43%

Bank of America (BAC) 44%

CVS Caremark (CVS) 48%

The above voting results are evidence of the importance of this topic to shareholders and given
this level of importance — shareholders should not be denied the opportunity to vote on this topic
in 2009.

This rule 14a-8 proposal does not seek to place limits on management and/or the board when
members of the management and/or the board act exclusively in the capacity of individual
shareholders. For instance this proposal does not seek to compel a member of management
and/or the board to vote their shares with or against the proxy position of the entire board on
ballot items or to require directors to buy stock.

The proposal is internally consistent. The first sentence of the proposal would empower each
shareholder, without exception or exclusion, to be part of 10% of shareholders (acting in the
capacity of shareholders only) able to call a special meeting. This sentence does not exclude any
shareholder from being part of the 10% of shareholders. The fact that there is no exclusion of
even a single shareholder — contradicts the core company “exclusion” argument. The company
has not named one shareholder who would be excluded.

The company misinterpretation of the proposal appears to be based on a false premise that the
overwhelming purpose of shareholder proposals is to only ask the individual board members to
take action on their own and only in their limited capacity as private shareholders. To the
contrary most, if not all, rule 14a-8 proposals ask the board to act in its capacity as the board.

The company has not produced evidence of any rule 14a-8 shareholder proposal in which board
members were asked to take action on their own and only in their limited capacity as private
shareholders. And the company has not produced any evidence of a shareholder proposal with
the purpose of restricting rights of the directors when they act as private shareholders. The
company apparently drafis its no action request based on a belief that the key to writing ano
action request is to produce a number of speculative or highly speculative meanings for the
resolved statements of a rule 14a-8 proposals.

The company does not explain why it does not alternatively back up its (i}(3) objection by
requesting that the second sentence of the resolved statement be omitted.

The company objection is confused because it creates the false assumption that the resolved
statement of any shareholder proposal concerning the board of directors means the members of
the board in their capacity as individual shareholders. :



Thus the 2008 Invacare Corporation proposal in the next paragraph, that was voted at the 2008
Invacare annual meeting (and all similar proposals), could be excluded henceforth using the
same concept in the company no action request. Specifically through a claim that the Invacare
proposal is in reality asking the board to declassify the board and yet it is limited this request to
the individual members of the board and calling for them to only act in their capacity as
individual shareholders to declassify the board (and individual shareholders have no power to
declassify the board).

“BE IT RESOLVED, that the stockholders of invacare Corporation request that the
Board of Directors take the necessary steps to declassify the Board of Diractors and
establish annual elections of directors, whereby directors would be elected annually and
not by classes. This policy would take effect immediately, and be applicable to the re-
election of any incumbent director whose term, under the current classified system,
subsequently expires.”

The company (i)(2) objection appears to be dependent on unqualified acceptance of its (iX3)
objection and hence gratuitous.

The company (i)(6) objection appears to be dependent on unqualified acceptance of its (i)(3) and
{(i)(2) objections and hence gratuitous.

The company in effect claims that 25% of shareholders is the same as 10% of shareholders in the
right to call a special meeting. Due to the dispersed ownership of the company (please see the
attachment), the requirement of 25% of shareholders to call a special meeting essentially
prevents a special shareholder meeting from being called. The company also fails to note that
this proposal calls for 10% of shareholders and previous proposals called for a range of 10% to
25%.

The dispersed ownership (1434 institutions) of the company greatly increases the difficulty of
calling a special meeting especially when 25% of this dispersed group of shareholders are
required to take the extra effort to support the calling of a special meeting. For many of these
shareholders their percentage of the total ownership of the company is small and their ownership
of the company is also a small part of their total portfolio.

The company has provided no evidence from any experts that would contradict this. And the
company has not provided one example of 25% of shareholders of a company with a dispersed
ownership of 1434 institutions ever calling a special meeting.

The company has not provided one precedent in which the dispersed ownership issue was
introduced.

If this were not enough, Section 9 (attached with emphasis added) facilitates the revocation of
shareholders’ initial request for a special meeting and enables the company to maneuver so that
directors cannot be elected at a special meeting. Section 9 essentially moots any right to a
shareholder called special meeting.

The company response begs the question of how many years a company can drag out the
adoption of a shareholder proposal.



For these reasons it is requested that the staff find that this resolution cannot be omitted from the
company proxy. It is also respectfully requested that the sharcholder have the last opportunity to
submit material in support of including this proposal — since the company had the first
opportunity.

Sincerely,

ﬁ Chevedden

cc:
Nick Rossi

Amy Schulman <amy.schulman@Pfizer.com>



9.  Special Meetings. Special meetings of the stockholders for any purpose or
purposes may be called by the Chair of the Board, and shall be called by the Chair of the
Board or the Secretary at the request in writing of a majority of the Board of Directors or
one or more record holders of shares of stock of the Corporation representing in the
aggregate not less than twenty-five percent (25%) of the total number of shares of stock
entitled to vote on the matter or matters to be brought before the proposed special
meeting. A stockholder request for a special meeting shall be directed to the Secretary
and shall be signed by each stockholder, or a duly authorized agent of such stockholder,
requesting the special meeting and shall be accompanied by & notice setting forth the
information required by paragraph 13 of this Asticle or paragraph 13 of Article II of these

. By-laws, as applicable, as to any nominations proposed to be presented and any other
business proposed to be conducted at such special meeting and as to the stockholder(s)
requesting the special meeting, as well as the written questionnaire and written
representation and agreement required by paragraph 15 of Article I of these By-laws
from any nominee for election as a director of the Corporation. A special meeting
requested by stockholders shall be held at such date, time and place within or without the
state of Delaware as may be designated by the Board of Directors; provided, bowever,
that the date of any such special meeting shall be not more than ninety (90) days after the
request to call the special meeting by one or more stockholders who satisfy the
requirements of this paragraph 9 of Article I is received by the Secretary.
Notwithstanding the foregoing, a special meeting requested by stockholders shall not
be held if: (i) the stated business to be brought before the special meeting is not a proper
subject for stockholder action under applicable law, or (#) the Board of Directors has
called or calls for an annual meeting of stockholders to be held within nirety (90) days
after the Secretary receives the request for the special meeting and the Board of
Directors determines in good faith that the business of such annual meeting includes
{among any other matters properly brought before the annual meeting) the business
specified in the stockholder's request. A stockholder may revoke a request for a special
nteeting at any time by written revocation delivered to the Secretary, and if, following
such revocation, there are un-revoked requests from stockholders holding in the
aggregate less than the requisite number of shares entitling the stockholders to request the
calling of a special meeting, the Board of Directors, in its discretion, may cancel the
special meeting. If none of the stockholders who submitted the request for a special
meeting appears or sends a qualified representative to present the nominations proposed
to be presented or other business proposed to be conducted at the special meeting, the
Corporation need not present such nominations or other business for a vote at such
meeting. Business transacted at all special meetings shall be confined to the matters
stated in the notice of special meeting. Business transacted at a special meeting requested
by stockholders shall be limited to the matters described in the special meeting request;
provided, however, that nothing herein shall prohibit the Board of Directors from
submitting matters to the stockholders at any special meeting requested by stockholders.
The Chair of a special meeting shall determine all matters relating to the conduct of the
meeting, including, but not limited to, determining whether any nomination or other item
of business has been properly brought before the meeting in accordance with these By-
laws, and if the Chair should so determine and declare that any nomination or other item
of business has not been properly brought before the special meeting, then such business
shall not be transacted at such meeting.
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Phizer Ine
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Email amry.schulman@pfizer.com
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Amy W. Schulman
Senior Vice President, General Counsel

December 19, 2008

VIA E-MAIL

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

Re:  Shareholder Proposal of John Chevedden (Rossi)
Exchange Act of 1934—Rule 14a-8

Dear Ladies and Gentlemen:

This letter is to inform you that Pfizer Inc. (the “Company”) intends to omit from its
proxy statement and form of proxy for its 2009 Annual Meeting of Shareholders (collectively,
the “2009 Proxy Materials™) a shareholder proposal (the “Proposal”) and statements in support
thereof submitted by John Chevedden (the “Proponent™) purportedly in the name of Nick Rossi
as his nominal proponent.

Pursuant to Rule 14a-8(j), we have:

. filed this letter with the Securities and Exchange Commission (the
“Commission”) no later than eighty (80) calendar days before the Company
intends to file its definitive 2009 Proxy Materials with the Commission; and

. concurrently sent copies of this correspondence to the Proponent and his nominal
proponent.

Rule 14a-8(k) and Staff Legal Bulletin No. 14D (Nov. 7, 2008) (“SLB 14D”) provide that
shareholder proponents are required to send companies a copy of any correspondence that the
proponents elect to submit to the Commission or the staff of the Division of Corporation Finance
(the “Staff”). Accordingly, we are taking this opportunity to inform the Proponent that if the
Proponent elects to submit additional correspondence to the Commission or the Staff with
respect to this Proposal, a copy of that correspondence should concurrently be furnished to the
undersigned on behalf of the Company pursuant to Rule 14a-8(k) and SLB 14D.




Office of Chief Counsel
Division of Corporation Finance
December 19, 2008

Page 2

THE PROPOSAL

The Proposal! states:

RESOLVED, Shareowners ask our board to take the steps necessary to
amend our bylaws and each appropriate governing document to give
holders of 10% of our outstanding common stock {or the lowest
percentage allowed by law above 10%) the power to call special
shareowner meetings. This includes that such bylaw and/or charter text
will not have any exception or exclusion conditions (to the fullest extent
permitted by state law) that apply only to shareowners but not to
management and/or the board.

A copy of the Proposal, as well as related correspondence with the Proponent, is attached to this
letter as Exhibit A.

BASES FOR EXCLUSION

We believe that the Proponent has exceeded the one proposal limitation of Rule 14a-8(c)
and does not satisfy the ownership requirements of Rule 14a-8(b) for the reasons addressed in a
separate no-action request submitted concurrently herewith and, accordingly, that the Proposal is
excludable on those bases. In addition, we believe that the Proposal may properly be excluded
from the 2009 Proxy Materials pursuant to:

L Rule 14a-8(i)(3) because the Proposal is impermissibly vague and indefinite so as
to be inherently misleading;

. Rule 14a-8(i)(2) because implementation of the Proposal would cause the
Company to violate state law;

. Rule 14a-8(i)(6) because the Company lacks the power or authority to implement
the Proposal; and

1 On October 14, 2008, the Company received the original version of the Proposal from the
Proponent. On November 11, 2008, the Company received an “updated” version of the
Proposal from the Proponent, which sought to revise the language of the resolution and
supporting statement from the original version of the Proposal. Pursuant to the guidance
provided in Staff Legal Bulletin No. 14 (Jul. 13, 2001), the Company has chosen to accept
the Proponent’s revisions, and this letter will address the revised version of the Proposal.
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. Rule 14a-8(i)(10) because the Proposal has been substantially implemented by the
Company.

ANALYSIS

I. The Proposal May Be Excluded under Rule 142-8(i)(3) Because the Proposal Is
Impermissibly Vague and Indefinite so as to Be Inherently Misleading.

Rule 14a-8(i)(3) permits the exclusion of a shareholder proposal if the proposal or
supporting statement is contrary to any of the Commission’s proxy rules or regulations, including
Rule 14a-9, which prohibits materially false or misleading statements in proxy soliciting
materials. For the reasons discussed below, the Proposal is so vague and indefinite as to be
misleading and, therefore, is excludable under Rule 14a-8(i)(3).

The Staff consistently has taken the position that vague and indefinite shareholder
proposals are inherently misleading and therefore excludable under Rule 14a-8(1)(3) because
“neither the stockholders voting on the proposal, nor the company in implementing the proposal
(if adopted), would be able to determine with any reasonable certainty exactly what actions or
measures the proposal requires.” Staff Legal Bulletin No. 14B (Sept. 15, 2004) (“SLB 14B™);
see also Dyer v. SEC, 287 F.2d 773, 781 (8th Cir. 1961) (“[Ilt appears to us that the proposal, as
drafied and submitted to the company, is so vague and indefinite as to make it impossible for
either the board of directors or the stockholders at large to comprehend precisely what the
proposal would entail.”). In this regard, the Staff has permitted the exclusion of a variety of
shareholder proposals, inctuding proposals requesting amendments to a company’s certificate of
incorporation or by-laws. See Alaska Air Group Inc. (avail. Apr. 11, 2007) (concurring with the
exclusion of a shareholder proposal requesting that the company’s board amend the company’s
governing instruments to “assert, affirm and define the right of the owners of the company to set
standards of corporate governance” as “vague and indefinite.”); Peoples Energy Corp. (avail.
Dec. 10, 20604) (concurring in the exclusion as vague of a proposal requesting that the board
amend the certificate and by-laws “to provide that officers and directors shall not be indemmified
from personal liability for acts or omissions involving gross negligence or reckless neglect”). In
fact, the Staff has concurred that numerous shareholder proposals submitted by the Proponent
requesting companies to amend provisions regarding the ability of shareholders to call special
meetings were vagune and indefinite and thus could be excluded under Rule 14a-8(i)(3). See
Raytheon Co. (avail. Mar. 28, 2008) (concurring with the exclusion of the Proponent’s proposal
that the board of directors amend the company’s “bylaws and any other appropriate governing
documents in order that there is no restriction on the shareholder right to call a special meeting”);
Office Depot Inc. (avail. Feb. 25, 2008); Mattel Inc. (avail. Feb. 22, 2008); Schering-Plough
Corp. (avail Feb. 22, 2008); CVS Caremark Corp. (avail. Feb. 21, 2008); Dow Chemical Co.
(avail. Jan. 31, 2008); Jntel Corp. (avail. Jan. 31, 2008); JPMorgan Chase & Co. (avail.

Jan. 31, 2008); Safeway Inc. (avail. Jan. 31, 2008); Time Warner Inc. (avail. Jan. 31, 2008);
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Bristol Myers Squibb Co. (avail. Jan. 30, 2008); Pfizer Inc. (avail. Jan. 29, 2008); Exxon Mobil
Corp. (avail. Jan. 28, 2008).

Moreover, the Staff has on numerous occasions concurred that a shareholder proposal
was sufficiently misleading so as to justify exclusion where a company and its shareholders
‘might interpret the proposal differently, such that “any action ultimately taken by the [cJompany
upon implementation [of the proposal] could be significantly different from the actions
envisioned by sharcholders voting on the proposal.” Fuqua Industries, Inc. (avail.

Mar. 12, 1991). See aiso Bank of America Corp. (avail. June 18, 2007) (concurring with the
exclusion of a sharcholder proposal calling for the board of directors to compile a report
“concerning the thinking of the Directors concerning representative payees™ as “vague and
indefinite™); Puget Energy, Inc. (avail. Mar. 7, 2002) (concurring with the exclusion of a
proposal requesting that the company’s board of directors “take the necessary steps to implement
a policy of improved corporate governance™).

In the instant case, neither the Company nor its shareholders can determine the measures
requested by the Proposal, because the Proposal itself is internally inconsistent. The operative
language in the Proposal consists of two sentences. The first sentence requests that the
Company’s Board of Directors take the steps necessary “to amend our bylaws and each
appropriate governing document to give holders of 10% of our outstanding common stock (or the
lowest percentage allowed by law above 10%) the power to call special shareowner meetings.”
The second sentence requires further that “such bylaw and/or charter text will not have any
exception or exclusion conditions (to the fullest extent permitted by state law) that apply only to
shareowners.” However, the by-law or charter text requested in the first sentence of the Proposal
on its face includes an “exclusion condition,” in that it explicitly exclndes holders of less than
10% of the Company’s outstanding common stock from having the ability to call a special
meeting of shareholders.? Thus, the by-law or charter text requested in the first sentence of the
Proposal is inconsistent with the requirements of the text requested in the second sentence of the
Proposal, and accordingly, neither the Company ner its shareholders know what is required.3

2 The clause in the second sentence that, effectively, would allow any exception or exclusion
condition required by any state law to which the Company is subject does not address or
remedy the conflict between the two sentences, becaunse the 10% stock ownership condition
called for in the first sentence is not required by Delaware state law, under which the
Company is incorporated.

3 Evidence of this confusion can be seen in the alternative ways that requirements of the
Proposal have been interpreted by other companies receiving the same Proposal. See, e.g.,
Burlington Northern Sante Fe Corp. (incoming No-Action request, filed Dec. 5, 2008)

[Footnote continued on next page]
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The Staff previously has recognized that when such internal inconsistencies exist within
the resolution clause of a proposal, the proposal is rendered vague and indefinite and may be
excluded under Rule 14a-8(i)}(3). For example, in Verizon Communications Inc. (avail.

Feb. 21, 2008), the resolution clause of the proposal included a specific requirement, in the form
of a maximum limit on the size of compensation awards, and a general requirement, in the form
of a method for calculating the size of such compensation awards. However, when the two
requirements proved to be inconsistent with each other because the method of calculation
resulted in awards exceeding the maximum limit, the Staff concurred with the exclusion of the
proposal as vague and indefinite. See also Boeing Co. (avail. Feb. 18, 1998) (concurring with
the exclusion of a proposal as vague and ambiguous because the specific limitations in the
proposal on the number and identity of directors serving multiple-year terms were inconsistent
with the process it provided for shareholders to elect directors to multiple-year terms). Similarly,
the resolution clause of the Proposal includes the specific requirement that only shareholders
holding 10% of the Company’s shares have the ability to call a special meeting, which conflicts
with the Proposal’s general requirement that there be no “exception or exclusion conditions.” In
fact, the Proposal creates more confusion for shareholders than the Verizon compensation
proposal because the inconsistency is patent and does not require any hypothetical calculations.

Consistent with Staff precedent, the Company’s shareholders cannot be expected to make
an informed decision on the merits of the Proposal if they are unable “to determine with any
reasonable certainty exactly what actions or measures the proposal requires.” SLB 14B. See
also Boeing Corp. (avail. Feb. 10, 2004); Capital One Financial Corp. (avail. Feb. 7, 2003)
(excluding a proposal under Rule 14a-8(i)(3) where the company argued that its shareholders
“would not know with any certainty what they are voting either for or against”). Here, the
operative language of the Proposal is self-contradictory, and therefore, neither the Company’s
shareholders nor its Board of Directors would be able to determine with any certainty what
actions the Company would be required to take in order to comply with the Proposal.
Accordingly, we believe that as a result of the vague and indefinite nature of the Proposal, the
Proposal is impermissibly misleading and, thus, excludable in its entirety under Rule 142-8(i)(3).

II. The Proposal May Be Excladed under Rule 14a-8({)(2) Because Implementation of
the Proposal Would Canse the Company to Violate State Law,

Rule 14a-8(i)(2) permits a company to exclude a shareholder proposal if implementation
of the proposal would cause it to violate any state, federal or foreign law to which it is subject.
The Company is incorporated under the laws of the State of Delaware. For the reasons set forth

{Footnote continued from previous page]

(interpreting the limitation on “exception or exclusmn conditions” to apply to the subject
matter of special meetings).
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in the legal opinion regarding Delaware law attached hereto as Exhibit B (the “Delaware Law
Opinion™), the Company believes that the Proposal is excludable under Rule 14a-8(i)(2) bécause
implementation of the Proposal would cause the Company to viclate the Delaware General
Corporation Law (the “DGCL”).

The Proposal requests that any “exception or exclusion condition” applied to
shareholders in the by-law and/or charter text giving shareholders the ability to call a special
meeting also be applied to “management and/or the board.” However, as discussed in the
Delaware Law Opinion, doing so “violates Delaware law because it would place restrictions on
the abihty of the Board to call a special meeting, which is a fundamental power expressly
granted to the Board by Section 211(d) of the [DGCL].” Section 211(d) of the DGCL provides
that “[s]pecial meetings of the stockholders may be called by the board of directors,” without any
means to limit or restrict such power in a company’s by-laws or otherwise. Yet, the Proposal
requests both that the ability of shareholders to call special meetings be conditioned upon
holding 10% of the Company’s shares and that such condition be applied to “management and/or
the board.” Thus, as supported by the Delaware Law Opinion, implementation of the Proposal
would cause the Company to violate state law? because the. Proposal requests the imposition of
“exception or exclusion conditions” on the unrestricted power of the Company’s Board to call a
special meeting.

The Staff previously has concurred with the exclusion, under Rule 14a-8(i)(2) or its
predecessor, of shareholder proposals that requested the adoption of a by-law or certificate
amendment that if implemented would violate state law. See, e.g., PG&E Corp. (avail.

Feb. 14, 2006) (concurring with the exclusion of a proposal requesting the amendment of the
company’s governance documents to institute majority voting in director elections where

4 The reference in the Proposal to “the fullest extent permitted by state law” does not affect
this conclusion. Onits face, such language addresses the extent to which the requested
“bylaw and/or charter text will not have any exception or exclusion conditions” {i.e., there
will be no exception or exclusion conditions not required by state law) and highlights the
conflict between the first and second sentences of the Proposal discussed in Section I above. \
Such language does not limit the exception and exclusion conditions that would “apply only
to shareowners but not to management and/or the board.” Were it'to do so, the entire second
sentence of the proposal would be rendered a nullity because, as supported by the Delaware :
Law Opinion, there is no extent to which the exception and exclusion condition included in
the Proposal is permitted by state law. This ambiguity is yet another example of why, as set .
forth in Section I above, the Proposal can be excluded under Rule 14a-8(1)(3) as vague and !
indefinite because the Company’s shareholders would be unable “to determine with any '
reasonable certainty what actions would be taken under the proposal.” Fugua Industries, Inic.
(avail. Mar. 12, 1991).
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Section 708(c) of the California Corporations Code required that plurality voting be used in the
election of directors); Hewlett-Packard Co. (avail. Jan. 6, 2005) (concurring with the exclusion
of a proposal recommending that the company amend its by-laws so that no officer may receive
annual compensation in excess of certain limits without approval by a vote of “the majority of
the stockholders™ in violation of the “one share, one vote” standard set forth in DGCL

Section 212(a)); GenCorp Inc. (avail, Dec, 20, 2004) (concurring with the exclusion of a
proposal requesting an amendment to the company’s governing instruments to provide that every
shareholder resolution approved by a majority of the votes cast be implemented by the company
since the proposal would conflict with Section 1701.59(A) of the Ohio Revised Code regarding
the fiduciary duties of directors). See also Boeing Co. (avail. Mar. 4, 1999) (concurring with the
exclusion of a proposal requesting that every corporate action requiring shareholder approval be
approved by a simple majority vote of shares since the proposal would conflict with provisions
of the DGCL that require a vote of at least a majority of the outstanding shares on certain issues);
Tribune Co. (avail. Feb. 22, 1991) (concurring with the exclusion of a proposal requesting that
the company’s proxy materials be mailed at least 50 business days prior to the annual meeting
since the proposal would conflict with Sections 213 and 222 of the DGCL, which set forth
certain requirements regarding the notice of, and the record date for, shareholder meetings).

The Proposal requests that any “exception or exclusion conditions” applied to the ability
of shareholders to call a special meeting also be applied to “management and/or the board.”
However, Delaware law provides the Company’s Board unrestricted power to call a special
meeting, which cannot be altered by the Company. Therefore, the Proposal is excludable
pursuant to Rule 14a-8(i)(2) because, as supported by the Delaware Law Opinion,
implementation of the Proposal would cause the Company to violate applicable state law.

III.  The Proposal May Be Excluded under Rule 14a-8(i)(6) Because the Company Lacks
the Power or Authority to Implement the Proposal.

Pursuant to Rule 14a-8(i}(6), a company may exclude a proposal “if the company would
lack the power or authority to implement the proposal.” The Company lacks the power and
authority to implement the Proposal and the Proposal can be excluded under Rule 14a-8(i)(6)
both because: (a) the Proposal “is so vague and indefinite that [the Company] would be unable
to determine what action should be taken,” see International Business Machines Corp. (avail.
Jan. 14, 1992) (applying predecessor Rule 14a-8(c)(6)); and (b) the Proposal seeks action
contrary to state law, see, e.g., Schering-Plough Corp. (avail. Mar. 27, 2008); Bank of America
Corp. (avail. Feb. 26, 2008); Boeing Co. (avail. Feb, 19, 2008); PG&E Corp. (avail.

Feb. 25, 2008) (concurring with the exclusion of a proposal under both Rule 14a-8(i)(2) and
Rule 14a-8(i)(6)). ‘

As discussed in Section I above, the Proposal is vague and indefinite because it is
internally inconsistent and requests that the Company’s Board take the impossible actions of
both (a) adopting a by-law containing an exclusion condition and (b) not including any exclusion
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conditions in such by-law. Accordingly, for substantially the same reasons that the Proposal may
be excluded under Rule 14a-8(i)(3) as impermissibly vague and indefinite, it is also excludable
under Rule 14a-8(i)(6) as beyond the Company’s power to implement.

As discussed in Section II above, the Proposal’s implementation would violate the
DGCL. Specifically, Delaware law provides the Company’s Board unrestricted power to call a
special meeting, which cannot be altered by the Company. Accordingly, for substantially the
same reasons that the Proposal may be excluded under Rule 14a-8(i)(2) as violating state law, it
is also excludable under Rule 14a-8(i)(6) as beyond the Company’s power to implement.

IV.  The Proposal May Be Excluded under Rule 14a-8(1)(10) Because the Proposal Has
Already Been Substantially Implemented by the Company.

Rule 14a-8(1)(10) permits a company to exclude a shareholder proposal from its proxy
materials if the company has substantially implemented the proposal. The Commission stated in
1976 that the predecessor to Rule 14a-8(i)(10) was “designed to avoid the possibility of
shareholders having to consider matters which already have been favorably acted upon by the
management.” Exchange Act Release No. 12598 (July 7, 1976) (the “1976 Release™).
Originally, the Staff narrowly interpreted this predecessor rule and granted no-action relief only
when proposals were “‘fully’ effected” by the company. See Exchange Act Release No. 19135
(Oct. 14, 1982). By 1983, the Commission recognized that the “previous formalistic application
of [the Rule] defeated its purpose” because proponents were successfully convincing the Staff to
deny no-action relief by submitting proposals that differed from existing company policy by only
a few words. Exchange Act Release No. 20091, at at § IL.E.6. (Aug. 16, 1983) (the “1983
Release”). Therefore, in 1983, the Commission adopted a revision to the rule to permit the
omission of proposals that had been “substantially implemented.” 1983 Release. The 1998
amendments to the proxy rules reaffirmed this position. See Exchange Act Release No. 40018 at
n.30 and accompanying text (May 21, 1998).

Applying this standard, the Staff has noted that “a determination that the company has
substantially implemented the proposal depends upon whether [the company’s] particular
policies, practices and procedures compare favorably with the guidelines of the proposal.”
Texaco, Inc. (avail. Mar. 28, 1991). In other words, substantial implementation under
Rule 14a-8(i)(10) requires that a company’s actions satisfactorily address the underlying
concerns of the proposal and that the essential objective of the proposal has been addressed. See,
e.g., Anheuser-Busch Cos., Inc. (avail. Jan. 17, 2007); ConAgra Foods, Inc. (avail. Jul. 3, 2006);
Johnson & Johnson (avail. Feb. 17, 2006); Talbots Inc. (avail. Apr. 5, 2002); Masco Corp.
(avail. Mar. 29, 1999).

In October 2008, the Company’s Board considered the desirability of revising its by-laws
or other governing documents to permit shareholders representing a significant ownership
interest in the Company to call a special meeting. It determined to amend the Company’s by-
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laws to give shareholders representing 25% of the total number of shares entitled to vote the
ability to call a special meeting (as amended, the “By-Laws,” attached hereto as Exhibit C; see
Article I, Section 9). Despite this, the Proponent has now submitted the Proposal, which seeks to
require reconsideration of the issue of shareholders’ ability to call a special meeting.5 This is
exactly the scenario contemplated by the Commission when it adopted the predecessor to

Rule 14a-8(i)(10) “to avoid the possibility of shareholders having to consider matters which
already have been favorably acted upon by the management.” 1976 Release. When the
Company has acted responsively and favorably to an issue addressed in a shareholder proposal,
Rule 14a-8(1)(10) does not require the Company and its shareholders to reconsider the issue.
See, e.g., Allegheny Energy, Inc. (avail. Feb. 20, 2008); Honeywell International, Inc. (avail.
Jan. 24, 2008) (concurring with the exclusion of the Proponent’s rephrased proposal as
substantially implemented under Rule 14a-8(i)(10) for the fourth year, when the company had
implemented the Proponent’s prior proposal regarding the same matter). Accordingly, the
Proposal may be excluded under Rule 14a-8(i)(10) as substantially implemented.

The By-Laws substantially implement the Proposal for purposes of Rule 14a-8(i)(10)
because they implement the Proposal’s essential objective of giving shareholders the ability to
call special shareholder meetings. Such objective is evidenced by the arguments advanced in
support of the Proposal, which exclusively focus on the need for shareholders to have such
ability. The arguments include that (i) “[s]pecial meetings allow shareowners to vote on
important matters . . . that can arise between annual meetings,” (i) “[i]f shareowners cannot call
special meetings, management may become insulated and investor returns may suffer,” and
(iii) various organizations and shareholders of other companies favor the ability of shareholders
to call special meetings. The ability of shareholders to call a special meeting provided in the By-
Laws addresses these concerns. For this reason, despite the wide variety of phrasing chosen for
the Proponent’s proposals requesting the ability of shareholders to call special meetings, the Staff
has concurred with the exclusion of such proposals as substantially implemented by provisions
similar to the By-Laws. See, e.g., Borders Group Inc. (avail. Mar. 11, 2008) (“no restriction on
the shareholder right to call & special meeting”); Chevron Corp. (avail. Feb. 19, 2008) (“to give
holders of 10% to 25% of our outstanding common stock the power to call a special shareholder
meeting . . . . This proposal favors 10% from the above range.”); Johnson & Johnson (avail Feb.
19, 2008) (“to give holders of a reasonable percentage of our outstanding common stock the
power to call a special shareholder meeting . . . . This proposal favors 10% . . . to call a special

5 The Proposal marks the second time that the Proponent has submitted a proposal requesting
that the Board consider the issue of the shareholders’ ability to call a special meeting. Ina
proposal submitted for the Company’s 2008 proxy statement, the Proponent requested that
the Company’s board amend the “bylaws and other appropriate governing documents in
order that there is no restriction on the shareholder right to call a special meeting, compared
to the standard allowed by applicable law on calling a special meeting.”
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shareholder meeting”); Hewlett Packard Co. (avail. Dec. 11, 2007) (“to give holders of 25% or
less of our outstanding common stock . . . the power to call a special shareholder meeting”).

The Proponent’s modification of the numerical percentage of shares necessary for
shareholders to call a special meeting is the only difference between the Proposal and the By-
Laws and does not preclude the By-Laws from substantially implementing the Proposal under
Rule 14a-8(i)(10). The Proponent has previously tried, and failed, to use the tactic of changing a
number requested in a proposal to avoid the application of Rule 14a-8(i)(10). In General Motors
(avail. Mar. 3, 2004), the Proponent submitted a proposal requesting a shareholder vote on the
adoption of a poison pill “at the earliest next shareholder election.” The Staff concurred with the
exclusion of the proposal as substantially implemented by a company policy, adopted in response
to prior shareholder proposals, that provided for a shareholder vote “within 12 months of the date
of adoption.” Similar to this case, despite the implementation of his proposal, the Proponent
submitted the same proposal the next year, modifying it specifically to require a shareholder vote
“within 4-months.” Unlike this case, the supporting statement focused on the timing of the vote
and.argued that 12 months was too long a delay. However, the Staff again concurred with the
exclusion of the revised proposal as substantially implemented under Rule 14a-8(i1)(10). See
General Motors Corp. (avail. Mar. 14, 2005); see also Boeing Co. (avail. Mar. 9, 2005); Home
Depot, Inc. (avail. Mar. 7, 2005). Similarly, the Proponent’s tactic of modifying the numerical
percentage has not changed the essential objective of the Proposal. To conclude otherwise
would render Rule 14a-8(i)(10) a nullity because it would allow the Proponent to resubmit the
Proposal indefinitely with a different percentage each year. Accordingly, the Proposal may be
excluded under Rule 14a-8(i){10)} as substantially implemented by the By-Laws.

Nor does the Proposal contain any other requests that the By-Laws have not substantially
implemented under Rule 14a-8(i)(10). The By-Laws do not contain “any exception or exclusion
conditions (to the fullest extent permitted by state law)” that apply to shareholders, management
or the Board, with exception of a minimum share holding condition, which is also contemplated
by the first sentence of the Proposal. The By-Laws include procedural and disclosure
requirements necessary to implement the essential objective of the Proposal, not “exception or.
exclusion conditions” to the ability to call a special meeting. In this regard, the Staff previously
has recognized that similar provisions do not constitute restrictions on the ability to-call a special
meeting. In Allegheny Energy, Inc. (avail. Feb. 19, 2008), the proposal requested that Allegheny
amend its by-laws and other governing documents “in order that there is no restriction on the
shareholder right to call a special meeting,” Like the Company, Allegheny’s existing by-laws
provided the ability to call a special meeting to holders of 25% of the shares entitled to vote at
the special meeting and included procedural and disclosure requirements. Moreover, unlike the
Company, Allegheny’s existing by-laws conditioned the calling of such a special meeting on the
payment of mailing costs by the requesting shareholders and the business of the special meeting
not having been considered in the last twelve months. Despite all these provisions, the Staff
concurred with exclusion of the proposal under Rule 14a-8(i)(10), as the existing by-laws
substantially implemented the request that there be “no restriction” on the shareholder ability to
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call a special meeting. See also Borders Group Inc. (avail. Mar, 11, 2008) (concurring with the
exclusion of an identical proposal as substantially implemented by existing by-laws containing
procedural and disclosure requirements). In the instant case, the Proposal is much less expansive
because it only limits “exception and exclusion conditions,” and the By-Laws do not contain
such conditions. Accordingly, the Proposal may be excluded under Rule 14a-8(i)(10) as
substantially implemented by the By-Laws.

We believe that, for the reasons set forth above, the Proposal may be excluded from the
Company’s 2009 Proxy Materials under Rule 142-8(1)(10).

CONCLUSION

Based upon the foregoing analysis, we respectfully request that the Staff concur that it
will take no action if the Company excludes the Proposal from its 2009 Proxy Materials. We
would be happy to provide you with any additional information and answer any questions that
you may have regarding this subject.

If we can be of any further assistance in this matter, please do not hesitate to call me at
(212) 733-1144 or Amy L. Goodman at Gibson, Dunn & Crutcher LLP at (202) 955-8653.

Sincerely,

W. Sctwbwed |

Amy W Schulman
Senior Vice President and General Counsel

AWS/ksb
Enclosures

ce: John Chevedden
Nick Rossi

100569427_8.D0C
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NicK Moss,

“*FISMA & OMB Memorandum M-07-16*

Mr. Jeffrey B. Kindler
Chairman
Pfizer Inc. (PFE)
235 E 42nd St
New York NY 10017
Rule 142-8 Proposal
Dear Mr. Kindler,

This Rule 14a-8 proposal is respectfully submitted in support of the long-term performance of
our company. This proposal is for the next annual shareholder meeting. Rule 14a-8
requirements are intended to be met including the continuous ownership of the required stock
value until after the date of the respective shareholder meeting and the presentation of this
proposal at the annual meeting. This submitted format, with the shareholder-supplied emphasis,
is intended to be used for definitive proxy publication. This is the proxy for John Chevedden
and/or his designee to act on my behalf regarding this Rule 14a-8 proposal for the forthcoming
shareholder meeting before, during and after the forthcoming shareholder meeting. Please dmrect
ali future communications to John Chevedden—risma & oms Memoandum M-a7-16™

**FISMA & OMB Memorandum MO7- 15"‘ A
to facilitate prompt communications and in order that it will be verifiable that communications
have been sent.

Your consideration and the consideration of the Board of Directors is appreciated in support of

the long-term performance of our company. Please acknowledge receipt of this proposal
promptly by email.

Sincerely,

Pk L, /O/é/ag_

cc: Rosemary Kenney <rosemary kenney@pfizer.com™>
Suzanne Rolon <Suzanne.Y.Rolon@Pfizer.com>
Manager, Communications

Corporate Governance | Legal Division

212.733.5356p | 212.573.1853f



[PFE: Rule 14a-8 Proposal, October 14, 2008]
3 — Special Shareowner Meetings

RESOLVED, Shareowners ask our board to take the steps necessary to amend our bylaws and
each appropriate governing document to give holders of 10% of our outstanding common stock
(or the lowest percentage allowed by law above 10%) the power to call a special shareowner
meeting to consider any topic that the board or management could call such a special meeting for
(to the fullest extent permitted by state law). This includes that there are no exclusion
conditions, to the fullest extent permitted by state law, applying only to shareowners.

Statement of Nick Rossi
Special meetings allow shareowners to vote on important matters, such as electing new directors,
that can arise between annual meetings. If shareowners-cannot call special meetings,
management may become insulated and investor returns may suffer.

Shareowners should have the ability to call a special meeting when a matter is sufficiently
important to merit prompt consideration. Shareowner input on the timing of shareowner
meetings is especially important during a major restructuring — when events unfold quickly and
issues may become moot by the next annnal meeting.

Fidelity and Vangnard have supported a sharcholder right to call a special meeting, The proxy
voting guidelines of many public employee pension funds also favor this right. Governance
ratings services, such as The Corporate Library and Governance Metrics International, take
special meeting rights into consideration when assigning company ratings.

This proposal topic also won as high as 69%-support (based on 2008 yes and no votes) at the

following companies:
Entergy (ETR) 55% Emil Rossi (Sponsor)
International Business Machines (IBM) 56% Emil Rossi
Merck & Co. (MRK) 57% William Steiner
Kimberly-Clark (KMB) - 61% Chris Rossi
CSX Corp. (CSX) 63% Cbhildren’s Investment Fund
Occidental Petroleum (OXY) 66% Emil Rossi
FirstEnergy Corp. (FE) 67% Chris Rossi
Marathon Oil (MRQ) 69% Nick Rossi

Please encourage our board to respond positively to this proposal:

Special Shareowner Meetings —
Yeson 3
Notes:
Nick ROSSi, “**FISMA & OMB Memorancum M-07-16" sponsored this pmposal.

The above format is requested for publication without re-editing, re-formatting or elimination of
text, including beginning and concluding text, unless prior agreement is reached. Itis
respectfully requested that this proposal be proofread before it is published in the definitive
proxy to ensure that the integrity of the submitted format is replicated in the proxy materials.
Please advise if there is any typographical question.




Please note that the title of the proposal is part of the argument in favor of the proposal. In the
interest of clarity and to avoid confusion the title of this and each other ballot item is requested to
be consistent throughout all the proxy materials.

The company is requested to assign a proposal number (represented by “3” above) based on the
chronological order in which proposals are submitted. The requested designation of “3” or
higher number allows for ratification of auditors to be item 2.

This proposal is believed to conform with Staff Legal Bulletin No, 14B (CF), September 15,
2004 including:
Accordingly, going forward, we believe that it would not be appropriate for companies to
exclude supporting staiement language and/or an entire proposal in reliance on rule 14a-8(i)(3) in
the following circumstances:
« the company objects to factual assertions becavse they are not supported,
* the company objects to factual assertions that, while not materially false or misleading, may
be disputed or countered;
« the company objects to factual assertions because those assertions may be interpreted by
shareholders in a manner that is unfavorable to the company, its directors, or its officers;
and/or
» the company objects to statements because they represent the opinion of the shareholder
proponent or a referenced source, but the statements are not identified specificatly as such.

See also: Sun Microsystems, Inc. (July 21, 2005).
meeting.
Please acknowledge this proposal promptly by email.

Stock will be held until after the annual meeting and the proposal will be presented at the annual
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Rolon, Suzanne Y.

o

From: olmsted “FISMA & OMB Memorandum M-07-16*"
ient: Tuesday, Cctober 14, 2008 9:30 PM

" To: Kenney, Rosemary; Rolon, Suzanne Y.
Subject: Rule 14a-8 Proposal (PFE)
Attachments: CCEQ0001. pdf

CCE00001.pdf (235
KB)
Please see the attachment.
Sincerely,

John Chevedden




* Rolon, Suzanne Y.

Page 1 of 1

From: Rolen, Suzanne Y.
Sent: Thursday, Cctober 23, 2008 10:14 AM
To: ““FISMA & OMB Memarandum M-07-16"*

Subject: Shareholder Propasal - Speclal Meetings
Aftachments: Special Meetings - Rossi.pdf; Rule 14a.do¢

Dear Mr. Chevedden,
Please view tha attached.
Regards,

Suzanne Rolon

Suzanne Raolon

Senior Manager

Carporals Governance | Legal Division
Pfizer ing

212.733.5356p | 212.573.1853¢

-suzanne.y.rolon@pfizer.com

10/23/2008
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Mizer ine

235 East -2nd Street 2351974
New York. NY 10017-5755

Tel 212 733 5356 Fax 212 573 1853
Emuil suzunne. y. rolon@pfizer.com

Sazanne Y. Rolon
Senior Manager, Communications
Corporate Covernance

Via Overnight Mail and E-Mail
QOctober 22, 2008

Mr. John Chevedden

***FISKMA & OMB Memorandum M-07-16™

Re: Shareholder Proposal for Pfizer 2009 Annual Meeting of
Shareholders - Submitted by: Nick Rossi

SImre!wldersafEﬁzerasktheBoarﬂtotake the steps necessary to amend
the company’s bylaws and each appropriate governing document to give
holders of 10% of our outstanding common stock for the lowest percentage
allowed by law abovel 0%) the power to call a special shareholder meeting
to consider any topic that the board or management could cail such a
special meeting for (lo the fullest extent permitted by state law).

Dear Mr. Chevedden:

This letter will acknowledge receipt on October 14, 2008 of Mr. Nick Rossi’s
letter dated October 6, 2008 to Mr. Jeffrey B. Kindler, Chairman of Pfizer Inc.,
giving notice that Mr. Rosai intends to sponsor the above proposal at our 2009
Annual Meeting of Shareholders.

Mr. Rossi's letter noted that you or your designee will act on his behalf in
sharcholder matters, including his shareholder proposal, and requested that all
future communications be directed to you.

Pursuant to Rule 14a-8(b) under the Securities Exchange Act of 1934, as-
amended, the proponent must provide proof to us that he has continuously
owned at least $2,000 in market value, or 1%, of Pfizer’s common stock that
would be entitled to be voted on the proposal for at least one year by the date
the proposal was submitted. Pfizer's stock records do not indicate that the
propenent is the record owner of sufficient sharea to satisfy this requirement.
In addition, we note that proof of ownership was not provided with the letter
from Mr. Rossi.
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Pape 2
Mr. John Chevedden

_ October 22, 2008

/

Mr. Rossi's letter contains the written statemeént that he intends to meet the
requirements under Rule 14a-8 and that he intends to continue ownership of
the shares through the date of our 2009 annual meeting, so we will need only
the following proof of ownership to remedy this defect as explained in Rule 14a-
8(b):

* A written statement from the “record” holder of the proponent’s shares
(usually a broker or a bank) verifying that, at the time the proponent
submitted his proposal, he had continuously held the requisite number
of shares for at least one year; or

s If the proponent has filed with the Securities and Exchange Commission
a Schedule 13D, Schedule 13G, Form 3, Form 4 or Form 5, or
amendments to those documents or updated forms, reflecting his
ownership of the shares as of or before the date on which the ane-year
eligibility period begins, a copy of the schedule and/or form, and any
subsequent amendments reporting a change in his ownership level.

The rules of the Securities and Exchange Commission requiire that any
response to this letter must be postmarked or transmitted electronically no
later than 14 calendar days from the date this letter is received. Please send
proof of ownership directly to me at: 235 E, 4204 Street, MS235/19/01, New
York, NY 10017 or via fax at: (212) 573-1853. For your convenience, please

find enclosed a copy of Rule 14a-8.

Sincerely,
e Y. Rolon
cc: Jeffrey B. Kindler, Pizer Inc.

Amy Schulman, Phizer Inc.
Rosemary Kenney, Pfizer Inc.



Rule 14a-8 -- Proposals of Security Holders

This section addresses when a company must Include a shareholder’s proposal In fts proxy
statement and identify the proposal in its form of proxy when the company holds an annual or
special meeting of shareholders. In summary, in order to have your shareholder proposal
included on a2 company's proxy card, and included aiong with any supporting statement in its
proxy statement, you must be eligible and follow certain procedures. Under a few specific
circumstances, the company Is permitted to exclude your proposal, but only after submitting

its reasons to the Commission. We structured this section In a guestion-and- answer format so

that it is easier to understand. The references to "you" are to a shareholder seeking to submit
the proposal,

a. Question 1: What is a propasal? A shareholder proposal is your recommendation or
requirement that the company and/or its board of directors take action, which you
intend to present at a meeting of the company's shareholders. Your proposal should
state as clearly as possible the course of action that you believe the company should
follow. If your proposal is placed on the company’s proxy card, the company must aiso
provide in the form of proxy means for shareholders to specify by boxes & choice
between approval or disapproval, or abstention. Unless otherwise indicated, the word
"proposal” as used in this section refers both to your proposal, and to your
corresponding statement In support of your proposal (if any).

b. Question 2: Whae is eligible to submit a proposal, and how do I demonstrate
to the company that I am efigible?

1. Inorder to be eligible to submit a proposal, you must have continuously held
at least $2,000 in market value, or 1%, of the company's securitles entitied to
be voted on the proposal at the meeting for at least one year by the date you
submit the proposal. You must continue to hold those securities through the
date of the meeting.

2. Ifyou are the registered holder of your securities, which means that your
name appears In the company's records as a shareholder, the company can
verify your eligibility on its own, although you will still have to provide the
company with a written statement that you intend to continue to hold the
securities through the date of the meeting of shareholders. However, If like
many shareholders you are not a registered holder, the company likely does
not know that you are a shareholder, or how many shares you own. In this
case, at the time you submit your proposal, you must prove your eligibility to
the company in one of two ways:

I The first way is to submit to the company a
written statement from the "record" holder of your securities {usually a
broker or bank) verifying that, at the time you submitted your
proposal, you continuously held the securities for at least one year.
You must a!so Include your own written statement that you Intend to
continue to hold the securitles through the date of the meeting of
shareholtders; or

il. The second way to prove ownership applies
only if you have filed a Schedule 13D, Schedule 13G, Form 3, Form 4
and/or Form 5, or amendments to those documents or updated forms,
reflecting your ownership of the shares as of or before the date on
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response. Your response must be postmarked, or transmitted electronically, no
later than 14 days from the date you received the company's notification. A
company need not provide you stch notice of a deficiency if the defidiency
cannot be remedied, such as If you fail to submit a propesal by the company's
properly determined deadline. If the company intends ta exclude the proposal,
It will later have to make a submission under Rule 14a-8 and provide you with
a copy under Question 10 below, Rule 14a-8(j).

2. If you fail in your promise to hotd the required number of securities through
the date of the meeting of shareholders, then the company will be permitted
to exdude all of your proposals from its proxy materials for any meeting held
in the following two calendar years.

g. Question 7: Who has the burden of persuading the Commission or its staff that my
proposal can be excluded? Except as otherwise noted, the burden [s on the company
to demonstrate that it is entitled to exclude 8 propasal.

h. Questlon 8: Must 1 appear personally at the shareholders' meeting to present the
proposal?

1. Either you, or your representative who is qualified under state law to present
the proposal on your behalf, must attend the meeting to present the propasal.
Whether you attend the meeting yourself or send a gqualified representative to
the meeting in your place, you should make sure that you, or your
representative, follow the proper state law procedures for attending the
meeting and/or presenting your proposal.

2. If the company holds it shareholder meeting in whole or in part via electronic
media, and the company parmits you ot your representative toc present your
proposal via such media, then you may appear through electronic medla
rather than traveling to the meeting to appear in person.

3. If you or your qualified representative fail to appear and present the praposal,
without good cause, the company will be permitted to exclude all of your
proposals from its proxy materials for any meetings held in the following two
calendar years.

I.  Question 9: If I have complled with the procedural requirements, on what other bases
may a company rely to exclude my proposal?

1. Improper under state [aw: If the proposal Is not a proper subject for actlan by
shareholders under the laws of the jurisdiction of the company's organization;

Not to paragraph (i)(1)

Depending on the subject matter, some proposals are not consldered proper
under state law if they would be binding on the company if approved by
shareholders. In our experience, most proposzls that are cast as
recommendations or raquests that the board of directors take specified action
are proper under state law. Accordingty, we will assume that a proposal
drafted as a recommendation or suggestion is proper unless the company
demonstrates otherwise.




Violation of law: If the proposal would, if Implemented, cause the company to

violate any state, federal, or foreign law to which it Is subject;

Not to paragraph {1}(2)

Note to paragraph (i){2): We will not apply this basis for exdlusion to permit
exciusion of a proposal on grounds that it would violate foreign faw if
compliance with the foreign law could result in a violation of any state or
federal law,

Violation of proxy rules: )f the proposal or supporting statement Is contrary to
any of the Commission’s proxy ruies, including Rule 143-9, which prohlbits
materially false or misleading statements in proxy soliciing materials;

Personal grievance; special interest: If the proposal relates to the redress of a
personal claim or grievance against the company or any other person, or Ifit is
designed to result in a benefit to you, or to further a personal interest, which
is not shared by the other shareholders at large;

Retevance: If the proposal relates to operations which acocount for less than 5
percent of the company's total assets at the end of its most recent fiscal year,
and for less than 5 percent of its net earing sand gross sales for its most
recent fiscal year, and Is not otherwlse significantly related to the company's
business,; .

Absence of power/autherity; If the company would lack the power or authority
to implement the proposal;

Management functions: If the proposal deals with a matter refating to the

company's ordinary business operations;

. Relates to election: If the proposal relates to an election for membership on

the company's board of directors or analogous governing body;

Conflicts with company's proposal: If the pmposal directly conflicts with one of
the company's awn proposals to be submitted to shareholders at the same
meeting.

Note to paragraph {I)(%)

Note to paragraph (i)(9): A company's submission to the Commission under
this section should specify the points of confiict with the company's proposal.
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10.

11.

12,

Substantially Implemented: If the company has already substantially
implemented the proposal;

Duplication: If the proposal substantially duplicates another proposal
previously submitted to the company by another proponent that will be
Included in the company's proxy materials for the same meeting;

Resubmissions: If the proposal deals with substantially the same subject
matter as another proposal or proposais that has or have been previously
included in the company's proxy materials within the preceding 5 calendar
years, a company may exclude it from Its proxy materials for any meeting heid
within 3 calendar years of the last time it was Included If the proposat
received:

i. Less than 3% of the vote if proposed once
within the preceding 5 calendar years;

Il Less than 6% of the vote on its last submission
to shareholders if proposed twice previously within the preceding 5
calendar years; or

ili. Less than 10% of the vote an [ts last
submission te shareholders If propesed three times or more previously
within the preceding 5 calendar years; and

13. Spedfic amount of dividends: If the proposal relates to specific amounts of

cash or stock dividends.

j.  Question 10: What procedures must the company follow If it intends to exclude my
proposal?

1.

2.

If the.company intends to exclude a proposal from its proxy materials, it must
file its reasons with the Commission no later than 80 calendar days before It
files its definitive proxy statement and form of proxy with the Commission.
The company must simultaneously provide you with a copy of its submission.
The Commission staff may permit the company to make its submission later
than 80 days before the company files its definitive proxy statement and form
of proxy, if the company demonstrates good cause for missing the deadline.

The company must file six paper copies of the following:
I The proposal;

il. An explanation of why the company believes
that it may exclude the proposal, which should, if possible, refer to the
most recent applicable authority, such as priar Division tetters issued
under the rule; and

fil. A supporting opinfon of counsel when such
reasons are based on matters of state or foreign law.

k. Question 11: May I submit my own statement to the Commission responding to the
company's arguments?




RS
.

Yes, you may submit a response, but it is not required. You should try to submit any
response to us, with a copy to the company, as soon as possible after the company
makes its submission. This way, the Commission staff will have time to consider fully
your submission before it issues its response. You should submit six paper copies of.
your response.

.  Question 12: If the company Indudes my shareholder proposal in its proxy materials,
what information about me must it include along with the proposal itself?

1.

The company’s proxy statement must include your name and address, as well
as the number of the company’s voting securities that you hold. However,
instead of providing that information, the company may instead Include a
statement that it will provide the information to shareholders promptly upon
recelving an oral or written request.

The company Is not responsible for the contents of your proposal or
supporting statement.

m. Question 13: What can I do Iif the company Includes In its proxy statement reasons
why It believes shareholders should not vote In favor of my proposal, and I disagree
with some of its statements?

1.

The company may elect to indude In its proxy statement reasons why it
betieves shareholders should vote against your proposal. The company Is
allowed to make arguments reflecting its own point of view, just as you may
express your own point of view in your proposal’s supporting statement.

However, if you belleve that the company's opposition to your proposal
contalns materially false or misleading statements that may violate our anti-
fraud rule, Rule 14a-9, you should promptly send to the Commission staff and
the company a letter explaining the reasons for your view, along with a copy
of the company's statements ‘opposing your proposal. To the extent possible,
your letter should include specific factuat information demonstrating the
inaccuracy of the company’s daims. Time permitting, you may wish to try to
work out your differences with the company by yourself before contacting the
Commission staff.

We require the company to send you a copy of {ts statements opposing your
proposal before it malls its proxy materials, so that you may bring to our
attention any materially false or misleading statements, under the following
timeframes:

i If our no-action response requires that you
make revisions to your proposal or supporting statement as a
condition to requiring the company to incude it in its proxy materials,
then the company must provide you with a copy of its opposition
statements no later than § calendar days after the company receives a
copy of your revised praposal; or

| In all other cases, the company must provide
you with a copy of its opposition statements no fater than 30 calendar
days before its files definitive coples of its proxy statement and form of
proxy under Ryle 143-6.



Rolon, Suzanne Y.
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From: Rolen, Suzanne Y.
Sent: Wednesday, October 29, 2008 3:53 PM

To: - —FISMA & OMB Memorendum M-07-16™*
Subject: Re: Shareholder Proposal - Special Meatings
Attachments: John Chevedden - Letter 10-28-2008.pdf

Dear Mr. Chevedden,
Piease view the attachment.
Kind regards,

Swranne

Suzanng Rolon

Senior Manager

Corporate Governanca | Legat Division
Pfizer inc

212.733.5356p | 212.573,1853f

suzanne.y.rolon@pfizer.com

10/25/2008
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Phizer ine

235 Eust 2nd Sireet 235/19/4
New York, NY 10017-5755

Tel 212 733 5356 Fax 212 573 1853
Emnil suxanne.y.rolondpfizer. com

Suzanne Y. Rolon

Senior Manuger, Communications
Corporate Governance

Via Overnight Mail and E-Mail .

October 29, 2008

Mr. John Chevedden

~*FISMA & OMB Memorandum M-D7-18*

Re: Sharcholder Proposal for Pfizer 2009 Annnal Meeting of Shareholders -
Submitted by: Nick Rossi

Shareholders of Pfizer ask the Board to take the steps necessary to amend the
company’s bylaws and each appropriate governing docurment to give holders of
10% of our outstanding common stock {or the lowest percentage ailowed by lomw
above 10%) the power to call a special shareholder meeting to consider any topic

that theboardcrmanagemeMqudcaﬂsuchaspeaalmeetmgfor(totheﬁtﬂest
extent permitted by state law).

Dear Mr. Chevedden:

This letter will acknowledge Pfizer’s receipt of Mr, Nick Rossi’s proof of ownership
dated and received on October 24, 2008 of Pfizer's common stock.

Piease feel free to contact me H you have further questions.

Sincerely,

%n:& lon
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“*FISMA & OMB Memorandum M-07-16**"

Mzr. Jeffrey B. Kindler

rrt

Chairman
Pfizer Inc. (PFE) NOY. 1t, 2003  UPDRTE
235 E 42nd St
New York NY 10017
Rule 14a-8 Proposal
Dear Mr. Kindler, :

This Rule 14a-8 proposal is respectfully submitted in support of the Jong-term perfarmance of
our company. This proposal is for the next annual shareholder meeting. Rule 14e-8
requirements are intended to be met including the continuous ownesship of the required stock
value until after the date of the respective shareholder meeting and the presentation of this
proposal at the annual meeting. This submitted format, with the shareholder-supplied emphasis,
is intended to be used for definitive proxy publication. This is the proxy for John Chevedden
and/or his designee to act on my behalf regarding this Rule 14a-8 proposal for the forthcoming
shareholder meeting before, during and after the forthcoming shareholder mneeting. Please direct
all future communications to John Chevedden—risma s oMB Memorandum M-07-168°

“**FISMA & OMB Memaorandum M-07-16" )
to facilitate prompt communications and in order that it will be verifiable that communications
have been sent.

Your consideration and the consideration of the Board of Directors is appreciated in support of
the long-term performance of our company. Please acknowledge receipt of this proposal
promptly by email.

Sincerely,

sy cofe/ox

cc: Rosemary Kenney <rosemary.kenney@pfizer.com>
Suzanne Rolon <Suzanne.Y.Rolon@Pfizer.com>
Manager, Communications

Corporate Governance | Legal Division

212,733.5356p | 212.573.1853f




{PFE: Rule 14a-8 Proposal, October 14, 2008, Updated November 11, 2008]
3 — Special Shareowner Meetings

RESOLVED, Shareowners ask our board to take the steps necessary to amend our bylaws and
each appropriate governing document to give holders of 10% of our outstanding commoz stock
(or the lowest percentage allowed by law above 10%) the power to call special shareowner
meetings. This includes that such bylaw and/or charter text will not have any exception or
exclusion conditions (1o the fullest extent permitted by state law) that apply only to shareowners
but not to management and/or the board.

Statement of Nick Ross
Special meetings allow shareowners to vote on important matters, such as electing new directors,
that can arise between annual meetings. If shareowners cannot call special meetings,
management may become insulated and investor returns may suffer.

Shareowners should have the ability to call a special meeting when a matter is sufficiently
important to merit prompt consideration. Shareowner input on the timing of sharecowner
meetings is especially important during a major restructuring — when events unfold quickly and
issues may become moot by the next annual meeting.

Fidelity and Vanguard have supported a shareholder right to call a special meeting. The proxy
voting guidelines of many public employee pension funds also favor this right. Governance
ratings services, such as The Corparate Library and Governance Metrics International, take
special meeting rights into consideration when assigning company ratings.

This proposal topic also won as high as 69%-support at the following companies based on 2008
yes and no votes:

Entergy (ETR) : 55% Emil Rossi (Sponsor)
International Business Machines (IBM) 56% Emil Rossi
Merck & Co. (MRK) 57% William Steiper
Kimberly-Clark (KMB) 61% Chris Rossi
CSX Corp. (CSX) 63% Children’s Investment Fund
Occidental Petroleum (OXY) 66% Emil Rossi
FirstEnergy Corp. (FE) 67% Chris Rossi
Marathon Oil (MRO) 69% Nick Rossi

Please encourage our board to respond positively to this proposal:

Special Sharcowner Meetings —
Yeson 3
Notes:
Nick Rossi, *="FISMA & GMB Memorendum M-07-16™ , sponsared this proposal.

The above format is requested for publication without re-editing, re-formatting or elimination of
text, including beginning and concluding text, unless prior agreement is reached. Itis
respectfully requested that this proposal be proofread before it is published in the definitive
proxy to ensure that the integrity of the submitted farmat is replicated in the proxy materials.
Please advise if there is any typographical question.




Please note that the title of the proposal is part of the argument in favor of the proposal. In the
interest of clarity and to avoid confusion the title of this and each other ballot item is requested to
be consistent throughout all the proxy materials.

The company is requested to assign a proposal number (represented by “3” above) based on the
chronological order in which proposals are submitted. The requested designation of “3” or
higher number allows for ratification of auditors to be item 2.

This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15,
2004 including:
Accordingly, going forward, we believe that it would not be appropriate for companies to
exclude supporting statement language and/or an entire proposal in reliance on rule 14a-8(i}3) in
the fotlowing circumstances:
* the company objects to factual assertions because they are not supported;
» the company objects to factual assertions that, while pot materially false or misleading, may
be disputed or countered;
» the company objects to factual assertions because those assertions may be interpreted by
sh:;eholders in 2 manner that is unfavorable to the company, its directors, or its officers;
and/or
» the company objects to statements because they represent the opinion of the sharebolder
proponent or a referenced source, but the statements are not identified specifically as such.

Sec also: Sun Microsystems, Inc. (July 21, 2005).

Stock will be held until after the annual meeting and the proposal will be presented at the annual
meeting. Please acknowledge this proposal promptly by email
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Mozeis, Nicuors, ArsaT & TUNNELL LLP

1201 Noxra Mazxxr Stezer
P.O. Box 1347
Wrnnineron, Dxraware 19899-1347

302 658 9200
302 658 3989 Fax

December 16, 2008

Pfizer Inc.

235 East 42nd St.
Suite 2100

New York, NY 10017

Re:  Stockholder Proposal Submitied By John Chevedden
Ladies and Gentlemen:

This letter is in response to your request for our opinion with respect to certain
matters involving a stockholder proposal (the “Proposal”) submitted to Pfizer Inc., a Delaware -
corporation (the “Company”), by John Chevedden (the “Proponent”), under the name of Nick
Rossi as his nominal proponent, for inclusion in the Company’s proxy statement and form of
proxy for its 2009 Annual Meeting of Stockholders. Specifically, you have requested our
opinion (i) whether the Proposal would, if implemented, cause the Company to violate Delaware
law, and (ii) whether the Proposal is a proper subject for stockholder action under Delaware law.

L The Proposal

The Proposal asks the board of directors of the Company (the “Board”) to take the
steps necessary to amend the bylaws of the Company (the “Bylaws™) and “each appropriate
governing document to give holders of 10% of . . . {the] outstanding common stock [of the
Company] . . . the power to call special shareowner meetings” and further asks that “such bylaw
and/or charter text will not have any exception or exclusion conditions” to calling a special
meeting that apply “only to shareowners but not to management and/or the board.”"

! The Proposal reads:

RESOLVED, Sharcowners ask our board to take the steps
necessary to amend our bylaws and each appropriate governing
document to give holders of 10% of our outstanding common stock
(or the lowest percentage allowed by law above 10%) the power to
(continued)



Pfizer Inc.
December 16, 2008
Page 2

y 14 Summary.

In our opinion, the Board would violate Delaware law if it attempted to amend the
Bylaws or other “appropriate goveming document” to allow the stockholders to call special
meetings of stockholders pursuant to the Proponent’s Proposal. As explained in Part III herein,
implementing the Proposal violates Delaware law because it would place restrictions on the
ability of the Board to call a special meeting, which is a fundamental power expressly granted to
the Board by Section.211(d) of the Delaware General Corporation Law (the “DGCL”).

For the foregoing reason, it is our opinion that the Proposal would cause the
Company to violate Delaware law if it were implemented. In addition, because the Proposal asks
the Board to violate Delaware law, it is also our opinion that, as explained in Part IV herein, the
Proposal is not & proper subject for stockholder action under Delaware law.

IIT.  The Proposal, If Implemented, Would Cause The Company To Violate Delaware Law.
A. The Directors’ Right to Call Special Meetings Cannot Be Limited.

The Proposal would require that any “exception or exclusion condition™ applied
to stockholders also be applied to the Board or management. Because the first sentence of the
Proposal imposes a 10% stock ownership condition on the ability of the stockholders to call a
special meeting, the Proposal would necessarily require the same condition to be applied to the
Board, so that the Board could only call a special meeting if the directors collectively owned
10% of the outstanding common stock. As discussed below, this limitation is inconsistent with
the Board’s unqualified statutory power to call special meetings.

Section 211(d) of the DGCL expressly grants to the board of directors of a
Delaware corporation the power to call special meetings of stockholders:

Special meetings of the stockholders may be called by the board of
directors or by such person or persons as may be authorized by the
certificate of incorporation or by the bylaws.

8 Del. C. § 211(d). This statute invests the board of directors with the power to call a special
meeting but does not provide any means to circumscribe that power in a corporation’s bylaws or

(continued)
call special shareowner meetings. This includes that such bylaw
and/or charter text will not have any exception or exclusion
conditions (to the fullest extent permitted by state Jaw) that apply
only to shareowners but not to management and/or the board.
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certificate of incorporation.? No other provision of the DGCL authorizes any limitations on or
modifications to the board’s power to call a special meeting pursuant to Section 211(d).

Section 109(b) of the DGCL states that “[t]he bylaws may contain any provision,
not inconsistent with law or with the certificate of incorporation.” Similarly, Section 102(b)(1)
of the DGCL authorizes the certificate of incorporation of a Delaware corporation to include
provisions “regulating the powers of . . . directors,” but expressly states that such provisions may
not be “contrary to the laws of this State.” 8 Del. C. § 102(b)(1). For the reasons noted above,
the Board would violate Delaware law if it adopted the type of bylaw or charter provision urged
by the Proponent because such provision would be “contrary to” and “inconsistent with” Section
211(d) of the DGCL.?

The Proponent’s attempt to limit the Board’s unqualified statutory power to call a
special meeting is also inconsistent with other provisions of the DGCL. Delaware law provides
that “[t]he business and affairs of every corporation . . . shall be managed by or under the
direction of a board of directors.” 8 Del. C. 141(a). Indeed, the DGCL provides that the board
of directors has exclusive authority to initiate certain significant actions that are conditioned
upon and subject to subsequent stockholder approval. Limiting & board’s power to call special
meetings would impinge upon that exclusive authority. For example, to effect certain mergers or
amendments to a corporation’s certificate of incorporation, a board must first approve such
action, and then submit the action to stockholders for approval. See 8 Del. C. §§ 251, 242. In
exercising its fiduciary duties in approving a merger agreement or charter amendment, a board
may determine that its fiduciary duties require it to call a special meeting to present the matter to
stockholders for consideration. See Mercier v. Inter-Tel (Del.), Inc., 929 A.2d 786, 817-19 (Del.
Ch. 2007) (noting how the board’s fiduciary duties were implicated when it decided to
reschedule.a special meeting for the approval of a merger that the board believed to be in the best

2 The bylaws and certificate of incorporation would be the only “appropriate” documents for

regulating the calling of a special meeting,

' Although one need look only to the express terms of Section 211(d) to determine that the
Proposal is invalid, we note that the legislative history of Section 211(d) further supports our
opinion. Commentary from an advisor to the committee that substantially revised the DGCL
in 1967 states that the revised statute (which was ultimately adopted and codified in Section
211(d)) should provide that “special meetings may be called by the board of directors or by
any other person authorized by the by-laws or the certificate of incorporation” but that “it is
unnecessary (and for Delaware, undesirable) to vest named officers, or specified percentages
of shareholders (usually 10%), with statutory, as distinguished from by-law, authority to call
special meetings.” Ernest L. Folk, III, The Delaware Corporation Law: A Study of the
Statute with Recommended Revisions 112 (1964). This commentary illustrates the drafters’
recognition that the power of the board of directors—as opposed to other persons—to call a
special meeting is inviolate.
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interests of the stockholders); Perlegos v. Atmel Corp., 2007 WL 475453, at *25 (Del. Ch. Feb.
8, 2007) (discussing fiduciary duties concomitant with the call and cancellation of a special
meeting). Those duties do not disappear in those times when directors may fail to satisfy a
particular stock ownership threshold. Accordingly, the power to call a special meeting is a
fundamental one that cannot be constrained without placing a board’s ability to fulfill its
fiduciary duties in jeopardy—a result that the law will not permit.

B. The Proposal Would Violate Delaware Law Because There Are Certain Matters
For Which Stockholders May Not Call Meetings.

The Proposal requires that there be no “exception or exclusion condition,” to the
extent such provisions are permitted by law, that apply only to stockholders. However, as noted
above, Delaware law provides that there are certain matters for which only directors may call
special meetings. For example, only the board may call a meeting for the purpose of approving a
merger agreement, because the board must approve a merger agreement before it is submitted to
stockholders. See Tansey v. Trade Show News Networks, Inc., 2001 WL 1526306, at *7 (Del.
Ch. Nov. 27, 2001) (finding a merger to be “void ab initio” because its approval did not follow
this proper sequence). By the same token, an amendment to the certificate of incorporation must
be recommended by the board initially and then presented to the stockholders for approval. See
AGR Halifax Fund, Inc. v. Fiscina, 743 A.2d 1188, 1192-93 (Del. Ch. 1999) (“Both steps must
occur in that sequence, and under no circumstances may stockholders act before the mandated
board action proposing and reoommending the amendment.”). Accordingly, there is, implicit in
the DGCL, an exception that is permitted—in fact reqmred—by law that applies to prohibit
stockholders from calling meetings for certain purposes.’ Because this exception would also
have to apply to the Board, the Proposal, literally read, would make it impossible for the Board
to initiate an amendment to the certificate of incorporation or a merger other than at the ime of
the Company’s annual meeting. Such a fundamental stripping of the board’s power would
violate Delaware law. Sée, e.g., Jones Apparel Group, Inc. v. Maxwell Shoe Co., Inc., 883 A.2d
837, 851-52 (Del. Ch. 2004) (suggesting that a certificate of incorporation may not contain
restrictions on board power dealing with mergers or charter amendments).

In sum, implementation of the Proposal thus violates Delaware law because it
would (1) impose on the Board a 10% stock ownership condition in order to call a special
meeting of the stockholders in violation of Section 211 of the DGCL and (2) purport to prohibit
the Board from calling a special meeting to consider matters that only directors can initiate, such

*  The reference in the second sentence of the Proposal to “the fullest extent permitted by state

law” does not save the Proposal. ‘On its face, such language addresses the extent to which the
requested amendments to the bylaws and “each appropriate governing document” may
require exception or exclusion conditions under state law to apply to the stockholders, and, as
discussed above, the applicable limits on stockholders (e.g., the 10% threshold) are permitted
insofar as they apply to the stockholders.
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as charter amendments and mergers. Thus, by seeking to make the power of the Board and the
power of stockholders to call special meetings equivalent, the Proposal places restrictions on the
fundamental power vested in the Board by Delaware law. As a result, the implementation of the
Proposal would violate Delaware law.

V. The Proposal Is Not A Propér Subject For Stockholder Action Under Delaware Law.

Because the Proposal, if implemented, would cause the Company to violate
Delaware law, as explained in Part III of this opinion, we believe the Proposal is also not a
_proper subject for stockholder action under Delaware law.

V. Conclusion.

For the foregoing reasons, it is our opinion that: (i) the Proposal, if implemented,
would cause the Company to violate Delaware law, and (i) the Proposal is not a proper subject
for stockholder action under Delaware law..

Very truly yours,

Moﬁnl‘-“,//ft Lh:);' ’f"’JLf ; Tondz// LL"D

26217212
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BY-LAWS OF PFIZER INC

ASAMENDED OCTOBER 23,2008

Article I

Stockholders' Meeting.

1 Place of Meeting. Meetings of the stockholders shall be held at the registered
office of the Corporation in Delaware, or at such other place within or without the State of
Delaware as may be designated by the Board of Directors or the stockholders.

2. Aanual Meeting. The annual meeting of the stockholders shall be held on such
date and at such time and place as the Board of Directors may designate. The date, place and
time of the annual meeting shall be stated in the notice of such meeting delivered to or mailed to
stockholders. At such annual meeting the stockholders shall elect directors, in accordance with
the requirements of the Certificate of Incorporation, and transact such other business as may

properly be brought before the meeting.

3. Quoruvm. The holders of stock representing a majority of the voting power of all
shares of stock issued and outstanding and entitled to vote, present in person or by proxy, shall
be requisite for and shall constitute a quorum of all meetings of the stockholders, except as
otherwise provided by law, by the Certificate of Incorporation or by these By-laws. If a quorum
shall not be present at any meeting of the stockholders, the stockholders present in person or by
proxy and entitled to vote shall, by the vote of holders of stock representing a majority of the
voting power of all shares present at the meeting, have the power to adjourn the meeting from
time to time in the manner provided in paragraph 4 of Article 1 of these By-laws until a querum
shall be present.

4 Adjournments. Any meeting of stockholders, armual or special, may adjourn
from time to time to reconvene at the same or some other place, and notice need not be given of
any such adjourned meeting if the time and place thereof are announced at the meeting at which
the adjournment is taken, At the adjourned meeting the Corporation may transact any business
which might have been transacted at the original meeting. If the adjournment is for more than
thirty days, or if after the adjournment a new record date is fixed for the adjourned meeting, a
notice of the adjourned meeting shall be given to each stockholder of record entitled to vote at.
the meeting.

5. Voting; Proxies At each meeting of the stockholders of the Corporation, every
stockholder having the right to vote may authorize another person to act for him or her by proxy.
Such authorization must be in writing and executed by the stockholder or his or her authorized
officer, director, employee, or agent. To the extent permitted by law, a stockholder may
authorize another person or persons to act for him or her as proxy by transmitting or authorizing
the transmission of a telegram, cablegram or other means of electronic transmission to the person
who will be the holder of the proxy or to a proxy solicitation firm, proxy support service
organization or like agent duly authorized by the person who will be the holder of the proxy to



receive such transmission provided that the telegram, cablegram or electronic transmission either
sets forth or is submitied with information from which it can be determined that the telegram,
cablegram or other electronic transmission was authorized by the stockholder. A copy, facsimile
transmission or other reliable reproduction of a writing or transmission authorized by this
paragraph 5 of Article I may be substituted for or used in lieu of the original writing or electronic
transmission for any and all purposes for which the original writing or transmission could be
used, provided that such copy, facsimile transmission or other reproduction shall be a complete
reproduction of the entire original writing or transmission. No proxy authorized hereby shall be
voted or acted upon more than three years from its date, unless the proxy provides for a longer
period. No ballot, proxies or votes, nor any revocations thereof or changes thereto shall be
accepted after the time set for the closing of the polls pursuant to paragraph 11 of Article I of
these By-laws unless the Court of Chancery upon application of a stockholder shall determine
otherwise. Each proxy shall be delivered to the inspectors of election prior to or at the meeting.
A duly executed proxy shall be imrevocable if it states that it is irrevocable and if, and only as
long as, it is coupled with an interest sufficient in law to support an imrevocable power. A
stockholder may reveke any proxy which is not irrevocable by attending the meeting and voting
" in person or by filing an instrument in writing revoking the proxy or by filing a subsequent duly
executed proxy with the Secretary of the Corporation. The vote for directors shall be by ballot.
Unless a greater number of affirmative votes is required by the Certificate of Incorporation, these
By-laws, the rules or regulations of any stock exchange applicable to the Corporation, or as
otherwise required by law or pursuant to any regulation applicable to the Corporation, if a
quorum exists at any meeting of stockholders, stockholders shall have approved any matter,
other than the election of directors, if the votes cast by stockholders present in person or
represented by proxy at the meeting and entitled to vote on the matter in favor of such matter
exceed the votes cast by such stockholders against such matter. A nominee for director shall be
elected to the Board of Directors if the votes cast for such nominee's election exceed the votes
cast against such nominee's election; provided, however, that directors shall be clected by a
plurality of the votes cast at any meeting of stockholders for which (i) the Secretary of the
Corporation receives a notice that a stockholder has nominated a person for election to the Board
of Directors in compliance with the advance notice requirements for stockholder nominees for
director set forth in Article II, Section 13 of these By-laws and (ii) such nomination has not been
withdrawn by such stockholder on or prior to the day next preceding the date the Corporation
first mails its notice of meeting for such meeting to the stockholders. If directors are to be
~ elected by a plurality of the votes cast, stockholders shall not be permitted to vote agginst a
nominee.

6. Notice Written notice of an annual or special meeting shall be given to each
stockholder entitled to vote thereat, not less than ten nor more than sixty days prior to the
meeting. If mailed, such notice shall be deemed to be given when deposited in the mail, postage
pre paid, directed to the stockholder at his or her address as it appears on the records of the
Corporation.

A Inspectors of Election. The Corporation shall, in advance of any meeting of
stockholders, appoint one or more ingpectors of election to act at the meeting and make a written
report thereof. The Corporation may designate one or more persons as alternate inspectors to
replace any inspector who fails to act. In the event that no inspector so appointed or designated is
able to act at a meeting of stockholders, the person presiding at the meeting shall appoint one or



more inspectors to act at the meeting. Each inspector, before entering upon the discharge of his
or her duties, shall take and sign an oath faithfully to execute the duties of inspector with strict
impartiality and according to the best of his or her ability. The inspector or inspectors s0
appointed or designated shall (i) ascertain the number of shares of capital stock of the
Corporation outstanding and the voting power of each such share, (ii) determine the shares of
capital stock of the Corporation represented at the meeting and the validity of proxies and
ballots, (iii) count all votes and ballots, (iv} determine and retain for a reasonable period a record
of the disposition of any challenges made to any determination by the inspectors, and (V) certify
their determination of the number of shares of capital stock of the Corporation represented at the
meeting and such inspectors' count of all votes and ballots. Such certification shall specify such
other information as may be required by law. In determining the validity and counting of proxies
and ballots cast at any meeting of stockholders of the Corporation, the inspectors may consider
such information as is permitted by applicable law. No person who is a candidate for an office at
an election may serve as an inspector at such election.

A Stock List At least ten days before every meeting of the stockholders a
complete list of the stockholders entitled to vote at said meeting, arranged in alphabetical onder,
with the post office address of each, and the number of shares held by each, shall be prepared by
the Secretary. Such list shall be open to the examination of any stockholder for any purpose
germane to the meeting, during ordinary business hours at a place within the city where the
meeting is to be held, which place shall be specified in the notice of the meeting, or, if not so
specified, at the place where the meeting is to be held for said ten days, and shali be produced
and kept at the time and place of meeting during the whole time thereof and subject to the
inspection of any stockholder who may be present. The original or duplicate stock ledger shall
be provided at the time and place of each meeting and shall be the only evidence as to who are
the stockholders entitled to examine the list of stockholders or to vote in person or by proxy at
such meeting.

9. Special Meetings Special meetings of the stockholders for any purpose or
purposes may be called by the Chair of the Board, and shall be called by the Chair of the Board
or the Secretary at the request in writing of a majority of the Board of Directors or one or more
record holders of shares of stock of the Corporation representing in the aggregate not less than
twenty-five percent (25%) of the total number of shares of stock entitled to vote on the matier or
matters to be brought before the proposed special meeting. A stockholder request for a special
meeting shall be directed to the Secretary and shall be signed by each stockholder, or a duly
authorized agent of such stockholder, requesting the special meeting and shall be accompanied
by a notice setting forth the information required by paragraph 13 of this Article or paragraph 13
of Article II of these By-laws, as applicable, as to any nominations proposed to be presented and
any other business proposed to be conducted at such special meeting and as to the stockholder(s)
requesting the special meeting, as well as the written questionnaire and written representation
and agreement required by paragraph 15 of Article II of these By-laws from any nominec for
election as a director of the Corporation. A special meeting requested by stockholders shall be
held at such date, time and place within or without the state of Delaware as may be designated by
the Board of Directors; provided, however, that the date of any such special meeting shall be not
more than ninety (90) days after the request to call the special meeting by one or more
stockholders who satisfy the requirements of this paragraph 9 of Articlel is received by the
Secretary. Notwithstanding the foregoing, a special meeting requested by stockholders shall not



be held if: (i) the stated business to be brought before the special meeting is not a proper subject
for stockholder action under applicable law, or (ii) the Board of Directors has called or calls for
an annual meeting of stockholders to be held within ninety (90) days after the Secretary receives
the request for the special meeting and the Board of Directors determines in good faith that the
business of such annual meeting includes (among any other matters properly brought before the
annual meeting) the business specified in the stockholder’s request. A stockholder may revoke a
request for a special meeting at any time by written revocation delivered to the Secretary, and if,
following such revocation, there are un-revoked requests from stockholders holding in the
aggregate less than the requisite number of shares entitling the stockholders to request the calling
of a special meeting, the Board of Directors, in its discretion, may cancel the special meeting. If
none of the stockholders who submitted the request for a special meeting appears or sends a
qualified representative to present the nominations proposed to be presented or other business
proposed to be conducted at the special meeting, the Corporation need not present such
nominations or other business for a vote at such meeting. Business transacted at all special
meetings shall be confined to the matters stated in the notice of special meeting, Business
transacted at a special meeting requested by stockholders shall be limited to the matters
described in the special meeting request; provided, however, that nothing herein shall prohibit
the Board of Directors from submitting matters to the stockholders at any special meeting
requested by stockholders. The Chair of a special meeting shall determine all matters relating to
the conduct of the meeting, including, but not limited to, determining whether any nomination or
other item of business has been properly brought before the meeting in accordance with these
By-laws, and if the Chair should so determine and declare that any nomination or other item of
business has not been properly brought before the special meeting, then such business shall not
be transacted at such meeting.

10.  Organization. Meetings of stockholders shall be presided over by the Chair of
the Board, if any, or in his or her absence by a Chair designated by the Board of Directors, or in
the absence of such designation by a Chair chosen at the meeting. The Secretary shall act as
secretary of the meeting, but in his or her absence the Chair of the meeting may appoint any
person fo act as secretary of the meeting.

11.  Conduact of Meetings. The date and time of the opening and the closing of the
polls for each matter upon which the stockholders will vote at a meeting shall be announced at
such meeting by the person presiding over the meeting. The Board of Directors of the
Corporation may adopt by resolution such rules or regulations for the conduct of meetings of
stockholders as it shall deem appropriate. Except to the extent inconsistent with such rules and
regulations as adopted by the Board of Directors, the chair of any meeting of stockholders shall
have the right and authority to prescribe such rules, regulations and procedures and to do all such
acts as, in the judgment of such chair, are appropriate for the proper conduct of the meeting.
Such rules, regulations or procedures, whether adopted by the Board of Directors or prescribed
by the chair of the meeting, may include, without limitation, the following: (1) the establishment
of an agenda or order of business for the meeting; (2) rules and procedures for maintaining order
at the meeting and the safety of those present; (3) limitations on attendance at or participation in
the meeting, to stockholders of record of the Corporation, their duly authorized and constituted
proxies or such other persons as the chair shall permit; (4) restrictions on entry to the meeting
after the time fixed for the commencement thereof, and (5) limitations on the time allotted to
questions or comments by participants. Unless, and to the extent determined by the Board of



Directors or the chair of the meeting, meetings of stockholders shall not be required to be held in
accordance with rules of parliamentary procedure.

12.  Fixing Date for Determination of Stockbolders of Record In order that the
Corporation may determine the stockholders entitied to notice of or to vote at any meeting of the
stockholders or any adjournment thereof, or entitied to receive payment of any dividend or other
distribution or allotment of any rights, or entitled to exercise any nghts in respect of any change,
conversion or exchange of stock or for the purpose of any other lawful action, the Board of
Directors may fix a record date, which record date shall not precede the date upon which the
resolution fixing the record date is adopted by the Board of Directors and which record date: (1)
in the case of determination of stockholders entitled to vote at any meeting of stockholders or
adjournment thereof, shall, unless otherwise required by law, not be more than sixty nor less than
ten days before the date of such meeting; and (2) in the case of any other action, shall not be
more than sixty days prior to such other action. If no record date is fixed: (1){a) the record date
for determining stockholders entitled to notice of or to vote at a2 meeting of stockholders shall be
at the close of business on the day next preceding the day on which notice is given, or, if notice
is waived, at the ¢lose of business on the date next preceding the day on which the meeting is
held; and (1)(b) the record date for determining stockholders for any other purpose shall be at the
close of business on the day on which the of Board of Directors adopts the resolution relating,
thereto. A determination of stockholders of record entitled to notice of or to vote at a meeting of
stockholders shall apply to any adjournment of the meeting; provided, however, that the Board of
Directors may fix a new record date for the adjourned meeting,

13 Notice of Stockholder Proposal At an annual meeting of the stockholders,
only such business shall be conducted as shall have been properly brought before the meeting.
To be properly brought before an annual meeting business must be; (a) specified in the notice of
meeting (or any supplement thereto) given by or at the direction of the Board of Directors, (b)
otherwise properly brought before the meeting by or at the direction of the Board of Directors, or
(c) otherwise properly brought before the meeting by a stockholder. For business to be properly
brought before an annual meeting by a stockholder (other than the nomination of a person for
election as a director, which is governed by paragraphs 13, 14 and 15 of Article II of these By-
laws), the stockholder intending to propose the business (the "Proponent") must have given
timely notice thereof in writing to the Secretary of the Corporation. To be timely, a Proponent’s
notice must be delivered to or mailed and received at the principal executive offices of the
Corporation: (1) by the close of business 60 days in advance of the anniversary of the previcus
year's annual meeting if such meeting is to be held on a day which is within 30 days preceding
the anniversary of the previous year's annual meeting or 90 days in advance of the anniversary of
the previous year's annual meeting if such meeting is to be held on or after the apniversary of the
previous year's annual meeting; and (2} with respect to any other annual meeting of stockholders,
the close of business on the tenth day following the date of public disclosure of the date of such
meeting. (For purposes of these By-laws, public disclosure shall be deemed to include a
disclosure made in a press release reported by the Dow Jones News Services, Associated Press or
a comparable national news service or in a document filed by the Corporation with the Securities
and Exchange Commission pursuant to Section 13, 14 or 15(d) of the Securities Exchange Act of
1934, as amended (the "Exchange Act")). A Proponent's notice to the Secretary shall set forth as
to each matter the Proponent proposes to bring before the annnal meeting: (a) a brief description
of the business desired to be brought before the annual meeting and the reasons for conducting



such business at the annual meeting, (b) the name and address of the Proponent, and of any
holder of record of the Proponent's shares as they appear on the Corporation's bocks, (c) the class
and number of shares of the Corporation which are owned by the Proponent (beneficially and of
record) and owned by any holder of record of the Proponent's shares, as of the date of the
Proponent's notice, and a representation that the Proponent will notify the Corporation in writing
of the class and number of such shares owned of record and beneficially as of the record date for
the meeting promptly following the later of the record date or the date notice of the record date is
first publicly disclosed, (d) any material interest of the Proponent in such business, (e)a
description of any agreement, arrangement or understanding with respect to such business
between or among the Proponent and any of its affiliates or associates, and any others (including
their names) acting in concert with any of the foregoing, and a representation that the Proponent
will notify the Corporation in writing of any such agreement, arrangement or understanding in
effect as of the record date for the meeting promptly following the later of the record date or the
date notice of the record date is first publicly disclosed, (f) a description of any agreement,
arrangement or understanding (including any derivative or short positions, profit interests,
options, hedging transactions, and borrowed or loaned shares) that has been entered into as of the
date of the Proponent's notice by, or on behalf of, the Proponent or any of its affiliates or
associates, the effect or intent of which is to mitigate loss to, manage risk or benefit of share
price changes for, or increase or decrease the voting power of the Proponent or amy of its
affiliates or associates with respect to shares of stock of the Corporation, and a representation
that the Proponent will notify the Corporation in writing of any such agreement, arrangement or
understanding in effect as of the record date for the meeting promptly following the later of the
record date or the date notice of the record date is first pubhicly disclosed, (g) a representation
that the Proponent is a holder of record or beneficial owner of shares of the Corporation entitled
to vote at the annual meeting and intends to appear in person or by proxy at the meeting to
propose such business, and ¢h) 2 representation whether the Proponent intends to deliver a proxy
statement and/or form of proxy to holders of at least the percentage of the Corporation’s
outstanding shares required to approve the proposal and/or otherwise to solicit proxies from
stockholders in support of the proposal.

14 Complisnce with Procedores Notwithstanding anything in these By-laws to
the contrary: (a) no business shall be conducted at any annual meeting except in accordance with
the procedures set forth in paragraph 13 of this Article I, and (b) unless otherwise required by
law, if a Proponent intending to propose business at an annnal meeting pursuant to paragraph 13
of this Article I does not provide the information required under subparagraphs {c), (e} and (f) of
paragraph 13 to the Corporation promptly following the later of the record date or the date notice
of the record date is first publicly disclosed, or the Proponent (or a qualified representative of the
Proponent) does not appear at the meeting to present the proposed business, such business shall
not be transacted, notwithstanding that proxies in respect of such business may have been
received by the Corporation. The chair of the annual meeting shall, if the facts warrant,
determine and declare to the meeting that business was not properly brought before the meeting
in accordance with the provisions of paragraph 13 of this Article I, and if he or she should so
determine, he or she shall so declare to the meeting and any such business not properly brought
before the meeting shall not be transacted. The requirements of paragraph 13 and paragraph 14
of this Article I shall apply to any business to be brought before an annual meeting by a
stockholder (other than the nomination of a person for election as a director, which is govemned
by paragraphs 13, 14 and 15 of Article Il of these By-laws) whether such business is to be



included in the Corporation’s proxy statement pursnant to Rule 14a-8 of the Exchange Act or
presented to stockholders by means of an independently financed proxy solicitation. The
requirements of paragraph 13 of this Article I are included to provide the Corporation notice of a
stockholder’s intention to bring business before an annual meeting and shall in no event be
construed as imposing upon any stockholder the requirement to seek approval from the
Corporation as a condition precedent to bringing any such business before an annual meeting.

Article 1
Directors.

I Number; Election; Term. The number of directors which shall constitute the
whole Board shall not be less than ten, nor more than twenty-four, the exact number within said
limits to be fixed from time to time solely by resolution of the Board, acting by the vote of not
less than a majority of the directors then in office. A majority of the directors shall consist of
persons who are not employees of the Corporation or of any subsidiary of the Corporation.
Should the death, resignation or other removal of any non employee director result in the failure
of the requirement set forth in the preceding sentence to be met, such requirement shall not apply
during the time of the vacancy caused by the death, resignation or removal of any such non
employee director. The remaining directors of the Corporation shall cause any such vacancy to
be filled in accordance with these By-laws within a reasonable period of time. At the annual
meeting or a special meeting at which directors are to be elected in accordance with the
Corporation’s notice of meeting, directors shall be elected in accordance with the requirements
of these By-laws and the Certificate of Incorporation.

2 Place of Meetings, Records The directors may hold their meetings and keep the
books of the Corporation outside of the State of Delaware at such places as they may from
time to time determine.

3 Vacancies Subject to the rights of the holders of any one or more series of
Preferred Stock then outstanding, if the office of any director becomes vacant for any reason or
any new directorship is created by any increase in the authorized number of directors, a majority
of the directors then in office, although less than a quorum, may choose a successor or successors
or fill the newly created directorship. Any director so chosen shall hold office until the next
election of the class for which such director shall have been chosen and until his successor shall
be elected and qualified.

4 Organizational Meeting The Board of Directors shall meet for the purpose of
organization, the election of officers and the transaction of other business, after each annual
election of directors on the day and at the place of the next regular meeting of the Board. Notice
of such meeting need not be given. Such meeting may be held at any other time or place which
shall be specified in a notice given as hereinafter provided for special meetings of the Board of
Directors or in 2 consent and waiver of notice thereof signed by ali of the directors.

5 Regular Meetings Regular meetings of the Board may be held without notice
at such time and place either within or without the State of Delaware as shall from time to time
be determined by the Board.



6. Special Meetings. Special meetings of the Board may be called by the Chair of
the Board a Vice Chair of the Board or the President by the mailing of notice to each director at
least 48 hours before the meeting or by notifying each director of the meeting at least 24 hours
prior thereto either personally, by telephone or by electronic transmission; special meetings shall
be called on like notice by the Chair of the Board, a Vice Chair of the Board, the President or, on
the written request of any two directors, by the Secretary.

7. Quorum, At all meetings of the Board the presence of one third of the total
number of directors determined by resolution pursuant to paragraphl of this Articlell to
constitute the Board of Directors shall be necessary and, sufficient to constitute a quorum for the
transaction of business, and the act of a majority of the directors present at any meeting at which
there is a quorum shall be the act of the Board of Directors, except as may be otherwise
specifically provided by law, by the Certificate of Incorporation or by these By-laws.

& Execative Committee. There shall be an Executive Committee of three or more
directors elected by a majority of the Board. The Committee shall be composed of the Chief
Executive Officer, the President, and such other directors as the Board shall elect. The Board, by
resolution, may designate one or more directors as alternate members of the Committee, who
may replace any absent or disqualified member at any meeting of the Committee. In the absence
or disqualification of a member of the Committee, the member or members present at any
meeting of the Committee and not disqualified from voting, whether or not he, she or they
constitute & quorum, may unanimously appoint another member of the Board to act at the
meeting in the place of any such absent or disqualified member. The ratio of inside directors to
outside directors serving on the Committee shall, to the extent feasible, be as near as possible to
the ratio of inside directors to outside directors serving on the full Board. A quorum shall be a
majority of the members of the Committee. Regular meetings of the Committee shall be held
without notice at such time and place as shall from time to time be determined by the
Committee; special meetings of the Committee may be called pursuant to the rules determined
by the Committee. The Committee shall generally perform such duties and exercise such powers
as may be directed or delegated by the Board of Directors from time to time. Except as otherwise
provided by law, the Committee shall have authority to exercise all the powers of the Board
while the Board is not in session. The act of a majority of the Committee members present at any
meeting at which there is a quorum shall be the act of the Committee except as may be otherwise
specifically provided by law, by the Certificate of Incorporation or by these By-laws. The
Committee shall keep regular minutes of its proceedings and report the same to the Board at its
next regular meeting.

9. Additional Committees. The Board of Directors may, by resolution passed by a
majority of the whole Board, designate one or more additional committees, each committee to
consist of one or more of the directors of the Corporation. In the event that the Board shall
designate a committee that shall have the power to recommend changes in the compensation of
senior management of the Corporation and/or a commmiftee that shall have the power to
recommend nominees for election as directors of the Corporation, the membership of such
committees shall consist solely of directors who are not employees of the Corporation or of any
subsidiary of the Corporation. The Board may designate one or more directors as alternate
members of any such additional committee, who may replace any absent or disqualified member
at any meeting of the committee. Any such committee shall have such powers as are granted fo it



by the resolution of the Board or by subsequent resolutions passed by a majority of the whole
Board. Nothing herein shall limit the authority of the Board of Directors to appoint other
comumittees consisting in whole or in part of persons who are not directors of the Corporation to
carry out such functions as the Board may designate. Unless otherwise provided for in any
resolution of the Board of Directors designating a committee pursuant to this paragraph 9 of
Article IT: (i) a quorum for the transaction of business of such committee shall be fifty percent or
more of the authorized number of members of such committee; and (ii) the act of a majority of
the members of such committee present at any meeting of such committee at which there is a
quorum shall be the act of the committee (except as otherwise specifically provided by law, the
Certificate of Incorporation or by these By-laws).

10.  Presence at Meeting. Members of the Board of Directors or any committee
designated by such Board may participate in the meeting of said Board or committee by means
of conference telephone or similar comrmunications equipment by means of which all persons in
the meeting can hear each other and participate. The ability to participate in a meeting in the
above manner shall constitute presence at said meeting for purposes of a quorum and any action
thereat.

11.  Action Withoat Meetings Any action required or permitted to be taken at any
meeting of the Board of Directors or any committee designated by such Board may be taken
without a mecting, if all members of the Board or commitiee consent thereto in writing and the
writing or writings are filed with the minutes of the proceedings of the Board or committee.

12.  Eligibility to Make Nominatiops Nominations of candidates for election as
directors at an annual meeting of stockholders or a special meeting of stockholders at which
directors are to be elected pursuant to the Corporation’s notice of meeting (an “Election
Meeting”) may be made (1) by any stockholder entitled to vote at such Election Meeting only in
accordance with the procedures established by paragraph 13 of this Article II, or (2) by the Board
of Directors. In order to be eligible for election as a director, any director nominee must first be
nominated in accordance with the provisions of these By-laws.

13.  Procedure for Nominations by Stockbolders Any stockholder entitled to vote
for the election of a director at an Election Meeting may nominate one or more persons for such
election only if written notice of such stockholder’s intent fo make such nomination is delivered
to or mailed and received by the Secretary of the Corporation. Such notice must be received by
the Secretary not later than the following dates: (1) with respect to an annual meeting of
stockholders, by the close of business 60 days in advance of the anniversary of the previous
year’'s annual meeting if such meeting is to be held on a day which is within 30 days preceding
the anniversary of the previous year’s annual meeting or 90 days in advance of the anniversary of
the previous year’s annual meeting if such meeting is to be held on or after the anniversary of the
jprevious year’s annual meeting; and (2) with respect to any other annual meeting of stockholders
or a special meeting of stockholders at which directors are to be elected pursuant to the
Corporation’s notice of meeting, by the close of business on the tenth day following the date of
public disclosure of the date of such meeting. The written notice of the stockholder intending to
make the nomination (the “Proponent”) shall set forth: (i) the name, age, business address and
residence address of each nominee proposed in such notice, (ii) the principal occupation or
employment of each such pominee, (iii) the number of shares of capital stock of the Corporation




which are owned of record and beneficially by each such nominee, (iv) a.statement whether each
such nominee, if elected, intends to tender, promptly following such person’s failure to receive
the required vote for election or reelection at the next meeting at which such person would face
election or reelection, an irrevocable resignation effective upon acceptance of such resignation
by the Board of Directors, in accordance with the Corporation’s Corporate Governance
Principles, (v) with respect to each nominee for election or reelection to the Board of Directors,
include a completed and signed questionnaire, representation and agreement required by
paragraph 15 of this Article II, (vi) such other information concerning each such nominee as
would be required to be disclosed in a proxy statement soliciting proxies for the election of such
nominee as a director in an election contest (even if an election contest is not involved), or that is
otherwise required to be disclosed, under the rules of the United States Securities and Exchange
Commission, and (vii) as to the Proponent: (a) the name and address of the Proponent, and of
any holder of record of the Proponent’s shares as they appear on the Corporation’s books, (b) the
class and number of shares of the Corporation which are owned by the Proponent (beneficially
and of record) and owned by any holder of record of the Proponent’s shares, as of the date of the
Proponent’s notice, and a representation that the Proponent will notify the Corporation in writing
of the class and number of such shares owned of record and beneficially as of the record date for
the meeting promptly following the later of the record date or the date notice of the record date is
first publicly disclosed, (c) a description of any agreement, arrangement or understanding with
respect to such nomination between or among the Proponent and any of its affiliates or
associates, and any others (including their names) acting in concert with any of the foregoing,
and a representation that the Proponent will notify the Corporation in writing of any such
agreement, arrangement or understanding in effect as of the record date for the meeting promptly
following the later of the record date or the date notice of the record date is first publicly
disclosed, (d)a description of any agreement, arrangement or understanding (mcluding any
derivative or short positions, profit interests, options, hedging transactions, and borrowed or
loaned shares) that has been entered into as of the date of the Proponent’s notice by, or on behalf
of, the Proponent or any of its affiliates or associates, the effect or intent of which is to mitigate
loss to, manage risk or benefit of share price changes for, or increase or decrease the voting
power of the Proponent or any of its affiliates or associates with respect to shares of stock of the
Corporation, and a representation that the Proponent will notify the Corporation in writing of any
such agreement, arrangement or understanding in effect as of the record date for the meeting
promptly following the later of the record date or the date notice of the record date is first
publicly disclosed, (e} a representation that the Proponent is & holder of record or beneficial
owner of shares of the Corporation entitled to vote at the meeting and intends to appear in person
or by proxy at the meeting to nominate the person or persons specified in the notice, and (f) a
representation whether the Proponent intends to deliver a proxy statement and/or form of proxy
to holders of at least the percentage of the Corporation’s outstanding capital stock required to
approve the nomination and/or otherwise to solicit proxies from stockholders in support of the
nomination. The Corporation may require any proposed nominee to fumnish such other
information as it may reasonably require to determine the eligibility of such proposed nominee to
serve as an independent director of the Corporation or that could be material to a reasonable
stockholder’s understanding of the independence, or lack thereof, of such nominee.

14.  Compliance with Procedures If the Chair of the Election Meeting determines
that a nomination of any candidate for election as a director was not made in accordance with the
applicable provisions of these By-laws, such nomination shall be void, provided, however, that
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nothing in these By-laws shall be deemed to limit any class voting rights upon the occurrence of
dividend arrearages provided to holders of Preferred Stock. Notwithstanding anything in these
By-laws to the contrary, unless otherwise required by law, if a Proponent intending to make a
nomination at an annual or special meeting pursnant to paragraph 13 of this Article IT does not
provide the information required under clauses (b) through {d) of subparagraph (vii) of paragraph
13 of this Article H to the Corporation promptly following the later of the record date or the date
notice of the record date is first publicly disclosed, or the Proponent (or a qualified representative
of the Proponent) does not appear at the meeting to present the nomination, such nomination
shall be disregarded, notwithstanding that proxies in respect of such nomination may have been
received by the Corporation.

15.  Sabmission of Questionnaire; Representation and Agreement. To be eligible
to be a nominee for election or reelection as a director of the Corporation, a person must deliver
{in accordance with the time periods prescribed for delivery of notice under paragraph 13 of this
Article IT of these By-laws) to the Secretary of the Corporation at the principal executive offices
of the Corporation a written questionnaire with respect to the background and qualification of
such person and the background of any other person or entity on whose behalf the nomination is
being made (which questionnaire shall be provided by the Secretary upon written request) and a
written representation and agreement (in the form provided by the Secretary upon written
request) that such person (i)is not and will not become a party to (A)any agreement,
arrangement or understanding with, and has not given any commitment or assurance to, any
person or entity as to how such person, if elected as a director of the Corporation, will act or vote
on any issue or question (a “Voting Commitment”) that has not been disclosed to the
Corporation or (B} any Voting Commitment that could limit or interfere with such person’s
ability to comply, if elected as a director of the Corporation, with such person’s fiduciary duties
under applicable law, (ii) is not and will not become a party to any agreement, arrangement or
understanding with any person or eatity other than the Corporation with respect to any direct or
indirect compensation, reimbursement or indemnification in connectiont with service or action as
a director that has not been disclosed therein, and (iii) in such person’s individual capacity and
o behalf of any person or entity on whose behalf the nomination is being made, would be in
compliance, if elected as a director of the Corporation, and will comply with, applicable law and
all applicable publicly disclosed corporate govemance, conflict of interest, corporate
opportunities, confidentiality and stock ownership and trading policies and guidelines of the
Corporation.

Article ITT
Officers.

L Election; Term of Office; Appointments. The Board of Directors, at its
first meeting after each annual meeting, of stockholders, shall elect at least the following officers:
a Chair of the Board and/or a President, one or more Vice Presidents, a Controller, a Treasurer
and a Secretary. The Board may also elect, appoint, or provide for the appointment of such other
officers and agents as may from time to time appear necessary or advisable in the conduct of the
affairs of the Corporation. Such additional officers may include one or more Vice Chairmen,
who shall not be Directors unless otherwise prescribed by the Board of Directors, and whose
duties shall be to assist the Chief Executive Officer of the Corporation in establishing and
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implementing overall corporate policy. Officers of the Corporation shall hold office until their
successors are chosen and qualify in their stead or until their earlier death, resignation or
removal, and shall perform such duties as from time to time shall be prescribed by these By-laws
and by the Board and, to the extent not so provided, as generally pertain to their respective
offices. The Board of Directors may fill any vacancy occurring in any office of the Corporation
at any regular or special meeting. Two or more offices may be held by the same person.

2 Removal and Resignation Any officer elected or appointed by the Board of
Directors or the Executive Committee may be removed at any time by the affirmative vote of a
majority of the whole Board of Directors. If the office of any officer elected or appointed by the

"Board becomes vacant for any reason, the vacancy may be filled by the Board. Any officer may

resign at any time upon written notice to the Corporation.

3 Chair of the Board. The Chair of the Board shall be the chief executive officer
of the Corporation, unless otherwise prescribed by the Board of Directors, and shali preside at all
meetings of the stockholders and of the directors. He or she shall perform such other duties, and
exercise such powers, as from time to time shall be prescribed by these By-laws or by the Board
of Directors.

4 President The President, in the absence of the Chair of the Board or the Vice
Chair, if any, shall preside at meetings of the Directors. He or she shall have such authority and
perform such duties in the management of the Corporation as from time to time shall be
prescribed by the Board of Directors and, to the extent not so prescribed, he or she shall have
such authority and perform such duties in the management of the Corporation, subject to the
control of the Board, as generally pertain to the office of President.

5. Vice Presidents. Vice Presidents shall perform such duties as from time to time
shall be prescribed by these By-laws, by the Chair of the Board, by the President or by the Board
of Directors, and except as otherwise prescribed by the Board of Directors, they shall have such
powers and duties as generally pertain to the office of Vice President.

-6 Secretary. The Secretary or person appointed as secretary at all meetings of the
Board and of the stockholders shall record all votes and the minutes of all proceedings in a book
to be kept for that purpose, and he or she shall perform like duties for the Executive Committee
when required. He or she shall give, or cause to be given, notice of all meetings of the
stockholders, and of the Board of Directors if required. He or she shall perform such other duties
as may be prescribed by these By-laws or as may be assigned to him or her by the Chair of the
Board, the President or the Board of Directors, and, except as otherwise prescribed by the Board
of Directors, he or she shall have such powers and duties as generally pertain to the office of

Secretary.

7 Treasurer. The Treasurer shall have custody of the Corporation's funds and
securities. He or she shall perform such other duties as-may be prescribed by these By-laws or as
may be assigned to him or her by the Chair of the Board, the President or the Board of Directors,
and, except as otherwise prescribed by the Board of Directors, he or she shall have such powers
and duties as generally pertain to the office of Treasurer.
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8 Controfler. The Controller shall have charge of the Corporation’s books of
account, and shall be responsible for the maintenance of adequate records of all assets, liabilities
and financial transactions of the Corporation. The Controller shall prepare and render such
balance sheets, profit and loss statements and other financial reports as the Board of Directors,
the Chair of the Board or the President may require. He or she shall perform such other duties as
may be prescribed by these By-laws or as may be assigned to him or her by the Chair of the
Board, the President or the Board of Directors, and, except as otherwise prescribed by the Board
of Directors, he or she shall have such powers and duties as generally pertain to the office of
Controller.

Article IV
Stock.

1 Stock The shares of the Corporation shall be represented by certificates or
shall be uncertificated. Each registered holder of shares, upon request to the Corporation, shall be
provided with a certificate of stock representing the number of shares owned by such holder.
The certificates of stock of the Corporation shall be in the form or forms from time to time
approved by the Board of Directors. Such certificates shall be numbered and registered, shall
exhibit the holder's name and the number of shares, and shall be signed in the name of the
Corporation by the following officers of the Corporation: the Chair of the Board of Directors, or
the President or a Senior Vice President or Vice President; and by the Treasurer or an Assistant
Treasurer, or the Secretary or an Assistant Secretary. If any certificate is manually signed (1) by
a transfer agent other than the Corporation or its employee, or (2) by a registrar other than the
Corporation or its employee, any other signature on the certificate, including those of the
aforesaid officers of the Corporation, may be a facsimile. In case any officer, transfer agent or
registrar who has signed or whose facsimile signature has been placed upon a certificate shall
have ceased to be such officer, transfer agent or registrar before such certificate is issued, it may
be issued by the Corporation with the same effect as if he or she were such officer, transfer agent
or registrar at the date of issue.

2 Lost Certificates The Board of Directors or any officer of the Corporation to
whom the Board of Directors has delegated authority may authorize any transfer agent of the
Corporation to issue, and any registrar of the Corporation to register, at any time and from time
to time unless otherwise directed, a new certificate or certificates of stock in the place of a
certificate or certificates theretofore issued by the Corporation, alleged to have been lost or
destroyed, upon receipt by the transfer agent of evidence of such loss or destruction, which may
be the affidavit of the applicant; & bond indemnifying the Corporation and any transfer agent and
registrar of the class of stock involved against claims that may be made against it or them on
account of the lost or destroyed certificate or the issuance of a new certificate, of such kind and
in such amount as the Board of Directors shall have authorized the transfer agent to accept
generally or as the Board of Directors or an authorized officer shall approve in particular cases;
and any other documents or instruments that the Board of Directors or an authorized officer may
require from time to time to protect adequately the interest of the Corporation. A new certificate
may be issued without requiring any bond when, in the judgment of the directors, it is proper to
do so.
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3 Transfers of Stock Transfers of stock shall be made upon the books of the
Corporation: (1) upon presentation of the certificates by the registered holder in person or by
duly authorized attorney, or upon presentatior of proper evidence of succession, assignment or
authority to transfer the stock, and upon surrender of the appropriate certificate(s), or (2) in the
case of uncertificated shares, upon receipt of proper transfer instructions from the registered
owner of such uncertificated shares, or from a duly authorized attorney or from an individual
presenting proper evidence of succession, assignment or authority to transfer the stock.

4. Holder of Record. The Corporation shall be entitled to treat the holder of
record of any share or shares of stock as the holder in fact thereof and accordingly shall not be
bound to recognize any equitable or other claim to or interest in such share on the part of any
other person whether or not it shall have express or other notice thereof, save as expressly
provided by the laws of the State of Delaware.

Article V
Indemnification and Severance,

1. - Right to Indempification. The Corporation shall indemnify and hold harmless,
to the fullest extent permitted by applicable law as it presently exists or may hereafier be
amended, any person who was or is made or is threatened to be made a party or is otherwise
involved in any action, suit or proceeding, whether civil, criminal, administrative or investigative
(a "proceeding™) by reason of the fact that he or she, or a person for whom he or she is the legal
representative, is or was a director, officer, employee or agent of the Corporation or is or was
serving at the request of the Corporaticn as a director, officer, employee or agent of another
corporation or of a partnership, joint venture, trust, nonprofit entity, or other enterprise, including
service with respect to employee benefit plans, against all liability and loss suffered and
expenses (including attomeys' fees) reasonably incurred by such person. The Corporation shall
be required to indenmify a person in connection with a proceeding (or part thereof) initiated by
such person only if the proceeding (or part thereof) was authorized by the Board of Directors of
the Corporation.

2 Prepayment of Expenses. The Corporation shall pay the expenses (including
attorneys' fees) incurred by an officer or director of the Corporation in defending any proceeding
in advance of its final disposition, provided, however, that the payment of such expenses shall be
made only upon receipt of an undertaking by the director or officer to repay all amounts
advanced if it shall ultimately be determined that the director or officer is not entitled to be
indemnified. Payment of such expenses incurred by other employees and agents of the
Corporation may be made by the Board of Directors in its discretion upon such terms and
conditions, if any, as it deems appropriate.

3 Claims. If a claim for indemnification or payment of expenses (including
attorneys' fees) under this Article is not paid in full within sixty days after a written claim
therefor has been received by the Corporation the claimant may file suit to recover the unpaid
amount of such claim and, if successful in whole or in part, shall be entitled to be paid the
expense of prosecuting such claim. In any such action the Corporation shall have the burden of
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proving that the claimant was not entitled to the requested indemnification or payment of
expenses under applicable law.

4. Nonexclusivity of Rights The right conferred on any person by this Article V
shall not be exclusive of any other rights which such person may have or hereafter acquire under
any statute, provision of the Certificate of Incorporation, these By-laws, agreement, vote of
stockholders or disinterested directors or otherwise.

3 Other Indemnification. The corporation's obligation, if any, to indemnify any
person who was or is serving at its request as a director, officer, employee or agent of another
corporation, partnership, joint venture, trust, enterprise or non profit entity shall be reduced by
any amount such person may collect as indemnification from such other corporation, partnership,
joint venture, trust, non profit entity, or other enterprise.

6. Amendment or Repeal Any repeal or modification of the foregoing provisions
of this Article V shall not adversely affect any right or protection hereunder of any person in
respect of any act or omission occurring prior to the time of such repeal or modification.

A Severance Any written agreement or any amendment of an existing written
agreement that provides for payments to a director, officer or other employee of the Corporation
or any subsidiary of the Corporation upon (i) a "change in control” of the Corporation or (ii) the
termination or constructive termination of the employment of such director, officer, or other
employee following a "change in control” of the Corporation, must be approved by (a) the
unanimous vote of the members of the committee of the Board of Directors which has the power
to recommend changes in the compensation of the senior management of the Corporation, if any,
and (b) a majority of the directors who are not employees of the Corporation or any subsidiary of
the Corporation. For the purposes hereof, a "change of control” of the Corporation shall mean
through (i) the accumulation by a person or group of related persons of 20% or more of the
Company's outstanding, capital stock and/or (ii) a change in the composition of a majority of the
Corporation's Board of Directors without the approval of the incumbent Board.

Article VI

Miscellaneous.

L Delaware Office. The address of the registered office of the Corporation in the
State of Delaware shall be at Corporation Trust Center, 1209 Orange Street, Wilmington, County
of New Castle, Delaware 19801 and the name of its registered agent at such address is
Corporation Trust Company.

2. Other Offices The Corporation may also have an office in the City and State of
New York, and such other offices at such places as the Board of Directors from time to time may
appoint or the business of the Corporation may require.

3 Seal The corporate seal shall be in the form adopted by the Board of Directors.
Said seal may be used by causing it or a facsimile thereof to be impressed or affixed or
reproduced or otherwise. The seal may be affixed by any officer of the Corporation to any
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instrument executed by authority of the Corporation, and the seal when so affixed may be
attested by the signature of any officer of the Corporation.

4 Notice Whenever notice is required to be given by law, the Certificate of
Incorporation or these By-laws, a written waiver signed by the person entitled to notice, whether
before or after the time stated therein, shall be deemed equivalent to notice. Attendance of a
person at a meefing shall constitute a waiver of notice of such meeting except when the person
attends a meeting for the express purpose of objecting, at the beginning of the meeting, to the
transaction of any business because the meeting, is not lawfully called or convened.

s, Anendments. The Board of Directors shall have the power to adopt, amend or
repeal the Bylaws of the Corperation by the affirmative action of a majority of its members. The
By-laws may be adopted, amended or repealed by the affirmative vote of a majority of the stock
issued and outstanding and entitled to vote at any regular meeting of the stockholders or at any
special meeting of the stockholders if notice of such proposed adoption, amendment or repeal be
contained in the notice of such special meeting.

6. Form of Records. Any records maintained by the Corporation in the regular
course of its business, including its stock fedger, books of account, and minutes books, may be
kept on, or be in the form of, punch cards, magnetic tape, photographs, microphotographs, or any
other information storage device, provided that the records so kept can be converted into clearly
legible form within a reasonable time. The Corporation shall so convert any records so kept upon
the request of any person entitled to inspect the same.

A Checks. All checks, drafis, notes and other orders for the payment of money
shall be signed by such officer or officers or agents as from time to time may be designated by
the'Board of Directors or by such officers of the Corporation as may be designated by the Board
to make such designation.

& Fiscal Year. The fiscal year shall begin the first day of January in each year.

: END



