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Vice President, Secretary and Gen
Alpha Natural Resources, Inc. _ Act: [93Y
One Alpha Place - Section: I
P.O. Box 2345 Rule: H4-9
Abingdon, VA 24212 Public

Re:’ Alﬁha Natural Resources, Inc.
Incoming letter dated December 23, 2008

Dear Mr. Groves:

This is in response to your letters dated December 23, 2008 and Janmary 27, 2009
concerning the shareholder proposal submitted to Alpha by the New York City
Employees’ Retirement System, the New York City Teachers’ Retirement System, the
New York City Police Pension Fund, the New York City Fire Department Pension, and
the New York City Board of Education Retirement System. We also have received
letters on the proponents’ behalf dated January 21, 2009 and January 27, 2009. Our
response is attached to the enclosed photocopy of your correspondence. By doing this,
we avoid having to recite or summarize the facts set forth in the correspondence. Copies
of all of the correspondence also will be provided to the proponents.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding sharcholder

proposals.

Sincerely,
R ¢
%
PO )
6’0 09 ((\O : Heather L. Maples
o /%O/I/ < %y  Senior Special Counsel
Enclosures /P%,f
cc: . Richard S. Simon
Deputy General Counsel
The City of New York
Office of the Comptroller

1 Centre Street, Room 602
New York, NY 10007-2341




February 17, 2009

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Alpha Natural Resources, Inc.
Incoming letter dated December 23, 2008

The proposal requests a report on how the company is responding to rising
regulatory and public pressure to significantly reduce the social and environmental harm
associated with carbon dioxide emissions from the company’s operations and from the
use of its primary products.

There appears to be some basis for your view that Alpha may exclude the
proposal under rule 14a-8(i)(7), as relating to Alpha’s ordinary business operations
(i.e., evaluation of risk). Accordingly, we will not recommend enforcement action to the
Commission if Alpha omits the proposal from its proxy materials in reliance on
rule 14a-8G)(7).

Sincerely,

Matt S. McNair
Attorney-Adviser



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.142-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to '
recommend enforcement action to the Commission. - In connection with a shareholder proposat
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Althougﬁ_Rule 14a-8(k) does not require any cornmunications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Comimission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to

Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to inctude shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not precludea
proponent, or any sharcholder of a company, from pursuing any rights he or she may have against
the company in court, should the management omit the proposal from the company’s proxy

* material.




Alpha Natural Resourees

January 27, 2009

Office of Chief Counsel
Division of: Cmpomtmn Finance.

Securities:and Exchange Commiission
100 F. Street, N.E.

" Washington, DC 329549-20(}0

Ré:  Secusities ExchangeAc’.t of 1934 - Sectlon 14(&), Rule 14a-8; Omission of ..
Shareholder rop:

“Ladies. and Gentlemen:

I am:writing on behalf of: Alpha Natural Resources, In ("Alpha" and: sometlmes refem,d
tohereinafter as the "Company") inresponse to the January
 Latter") sent:o the Segiiritiés:and Exchiange Commissitn.{the- “Connmsslon“) by the. Ofﬁce of
‘the Comptioller of the City: 6fNew: Yotk on behalf of the New York. City: Pension Furids
(coliecnvely, the "Funds"). Inthat]etter, the Funds rejectedthe: Company’s position, set forth in
its letter to:the Cormmsmon dated December 23, 2008 (the: "Decembey 23- Letter" )} that the

‘shareholder proposa! submitted to the Compaty on Novétiber 12, 2008 by.the proponents named

therein (the "Pfopesal™) could be:omittéd from the Company’s 2009.proxy statement and form of
proxy-(the "Proxy Materials") under-Rule 14a—8(1)(7) of the Securities Exchange Act of 1934, as

-amended,

I have reviewed the January 21 Letter and the arguments made therein by the Funds and
reject the Funds’ positien that the Proposal may not be-excluded from the Company’s 2009

‘Proxy Materials. T thiis letter, I am respendinig to the Fiifids' January 21 Letter and wish to re-
-affirm’ hereby Alpha's position and. axgumems st forth in the. Alpha's December 23 Letter.

 Pursuant to Staff Legal Bulletin No. 14D ("SLB 14D");1 am siubihittirig this

correspondence to the Commission by use of the Cormiission etitail address,
:shareholden

letter andthe. cover email. .accompanying this letter. In:accordance with the Commission Staff's

sec.gov, and have included my:name-4nd telepliohe number both in this-

instruction in:Section-E of SLB 14D, I am simultaneously. fo__. vardin

by email a.copy of this

letter to the Funds and the other proponents of the Proposal.

TFHE PROPOSAL
The Proposal requests that Alpha’s Board of Directors issue ateport on how Alpha is

*responding to rising regulatory and public pressure to sigriificantly reduce the social and
environmental harm.associated with carbon dioxide emissions” from its operations and "from the

One'Alpha Place + -P.O. Box 2345 - Abingdon, Virginia 24212 + 866-322-5742 - 276-619-441) - www.aiphanrcom
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use of its primary products.” In addition, the Proposal includes supporting statements suggesting
that "efforts to reduce climate change can profoundly ‘affect the valuation of many companies,”

~ such as Alpha; and that "company productmtylmargms are likely to be structurally impaired by

new tegulatory mandates."
DISCUSSION

. The language of SLB 14C provides-that to the extent that a proposal and supporting.
statement focus on a company engaging'in an internal assessment of the risks or liabilities that.
the:company.faces as a result of its.aperations-that may adversely affect the environment or the
pubtic's health, there is a basis for tic company to exclude the proposal under Rule 14a-8(i)(7) as:
relating to an evaluation6f risk. On the other hand, to the extent thiit a proposal and supperting
statement focus on the company minimizing or.eliminating operations that may adversely affect
the environment or the public's health, there is no basis for a company to exclude the proposal
under Rule 14a-8G)(D)-

In the Décember 23, Letter, Alpha set:forth why:it may-properly omit the Proposal from
its proxy solicitation materials pursuant to-Rule 142-8(1)(7), because the Proposal deals with a
matter relating to the:conduct of. Alpha's ordinary business. operatwns by requesting a réport
assessing:certain risks associated with Alpha's business. The December 23 Letter described how
the Commission Staff recently granted relief on'this basis to.a competitor of the Company, Arch
Coal, Inc. ("Arch"), which received.a proposal: and supporting statements stnk.mgly similar to the
Proposal and its supporting statements. See Arch Coal, Ine. (January 17, 2008). Alpha, like
Arch, is a leading coal supplier and mines, processes and markets steam and metallurgical coal.
Alpha.believes, in partictlar; that the‘nearly identical Arch Coal proposal and Arch Coal's coal
niiniing business.and this Propasal and Alpha's coal minitig business should lead to:a similar
outcome: the Commission Staff's concurrence with Alpha that the Proposal is excludable under
Rule 14a-8(i)(7) becanse it relates to the Company's ordinary business operations.

 The Funds ailude to their prior form.of proposal on carbon dioxide and other: emissions,
which was delivered to companies such as Arch and ONEOK, Inc. ("ONECK") in 2007 (the
"Prior Climate Change Proposals”), which-read as follows:

“RESOLVED: Shareholders request.a report [reviewed by a board committee of
independent directors} on how the company is responding to rising regulatory,

competitive, and public pressure to significantly reduce carbon dioxide emissions
from the company’s operations apd from the use of its primary produet: coal.”
(Arch)

. “RESOLVED: Sharcholders request a report [revxcwed by a beard conithittet of
independent. directors] on how the company is responding to rising regulatory,
competitive, public pressure to significantly reduce carbon dioxide and other
emissions from the company’s operations.” (ONEOK)
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Arch (January 17" 2008) and. ONEOK (Febmaxjy 7, 2908) mdicaﬁng that exclusion ofthexr
respective Prior Climate Change Proposal from their:proxy statements would be praper under
Rul€é 14a-8(i)(7), as relating to'the companies’ ordinary business operations (F:e., evaluation of
risk),

I the January. 21 Letter, the Funds state that, as a result of the outcomes in-Arch and

'.'ONEOK, they reviséd the languagé of the Prior Climate Change Proposals so that new proposals

sought-oiily a l’eport on steps “to significantly reduce the social and environmentsl harm
associated with” such emissions. The Funds.argue that the Propesal now qualifies.as one that
must be: mcluded in the Proxy Matenals based on gmdsmce prowded by the Division in-SLB
bythc prqponents the: substance ofthe. Proposal is stﬂ} substantially the same as the Prior
Climate.Change Proposals delivered to each of Arch and ONEOK.

Minor Change in Wording Does Not Alter the Proposal's Focus on Ordinary
Business:Operations

In'the January 21 Letter, the Funds' misquoted the resolution set forth in thie Pmposal
and, by doing so, demonstrated ithat the Proposal is intended, in fact, to be identical fo Arch ih
that it seeks;a repart-on Alpha's assessment of the risks (competitive and omumse) and
liabilities that the Coinpany-faces as a result of operations that may adversely-affect the
envitonaieént or public health. The misquoted language of'the resolution in the January 21 Letter
is bold, italicized below:

"Shareholders request ateport [reviewed by. a board committee of
‘independent difectors] on hidw the company is respondmg to rising
regulatory, competitive, and public pressure...

The word "compefitive" was:in both:of the Prior Climate:Change Proposals and the use:of
such term was successfully argued by Arch and ONEOK as. pequestmg tin-internal assessmerit of
the risks and liabilities that those companies faced as a result of operations that may adversely
affect the enviroriment or publi¢ héalth. The Funds:state in the January 21 Lefter that they
"carefully revised" the Prior Climate Change Proposals so that they wouild comply with the.
guidance set forth in SLB 14C., This carefu} revision, however, does not change the underlying

-intent and purpose of the Proposal which is evidenced by (i) the Funds’ inclusion of the word

"competitive” in the misquoting of the resolution set forth in the Proposal, (ii) the nearly identical
whereas clauses in both the Proposal snd Arch proposal, and (iii) the addition 6f a whereas
clause-in the Proposal, which was not in the Arch proposal, stating that "[e}fforts to reduce
climate change can profoundly affect the valuation of many companiés.” Simitar to the Prior
Climate Change Proposals, the primary purpose.of the Proposal is to seck a report from Alpha on
the ordinary business matter-of an evaluation of risk.
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Iri Wschovia Corporation (February 10, 2006),. the Division concurred that the company
could exclude a: pmpasal under Rule 142-8(i)(7), as relating'to Wachovia's ordinary business
operations (i.e., evaluation of risk). Wachevia noted in its no-action request that the same
proponiént had subrittéd an idéntical proposal the prior year, except that thie word “challenges”
had been “risks;” and that-such proposal had been excluded on similar grounds. Wachovia:noted
that the change of word from “fisk” to“challenge,” in an apparent attempt to ayoid the proposal
‘being excluded as relating to. evaluation of risk; did not change the substanceof the. proposal
(i.e., relating fo Wachovia’s ordinary business operations). Similarly, while the resolution in the
Proposal does not use the word "competitive,” although misquoted in-the Funds' January 21
Letter, and includes areference to "social and environmental harm,” the propopents’ primary
- facus, as in the Prior Climate-Change Proposals, is on the impact'to Alpha of the possible risks
associated with climate change and ‘thus the Proposal skould be excluded.: The Pioposal also
does not focus on Alpha minimizing or-eliminating operations that may adversely affect the
environment or public-health (e.g., the Proposal focuses on the impact of regulatory and public
pressures on.the Company, rather than the impact of. Alpha‘s aperations on theienvironment).

Furthermore, as:argued in Alpha's December 23 Letter, the fact that the proponents have
"mcluded @ refcrcnce o "soclal atid enwmnmental tiarm?" dues not convert thxs Proposal into.a

(Apnl 1,:2003) (where the proponents mcluded references to "global cllmate chan
"poltution-related ailents” and failed to succeed inalterifig the ordinary business nature of the
proposal - gstablishment of risk management policies regarding carbon dioxide and other
cmissions);, Wal-Mart Stores (March. 15, 1999) (proposal requesting repert to-ensure that
company did not purchase goods from suppliers using forced labor, corivict labor atid child labor,
was excludable since it requested that the report also address ordinary business matters); and
General Electric Co. (Feb. 10, 2000) (proposal excludable under Rule 14a-8(i)}(7) where a
portion ofit related to ordinary business matters); Sunoco, Inc. (February 8, 2008) (pmposal to
amieind bylaws to-establish a board committee on sustainability that would ensure:the compeny’s
sustained viability and strive to enhance shareholder value by responding to changing conditions
-and knowledge: of the natural environment was excludable as it related {o the company’s ordinary
" business: operatmns (1 e, evalnat:on of risk)); TXU Corp (Apnl 2 2007) (proposal requesting a
preparmg a rcport to sharcholders descnbmg the nnpact that mprovements in energy efﬁcnency
would have on the company. was excludable as relating to the campany’s ordinary business
operations); and Centex Corp. (May 14, 2007) (proposal requesting an assessment of how the
company was responding to rising regulatory, competitive, and public pressure to-address
climate change in its homebuilding aperations was.excludable as relating to its-ordinary business
operations).

The Proposal focuses on the impact of environmental pressures, be they regulatory or
public, on the Company, rather than the impact of the Company on the environment. This is
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evidéiiced, not only by the terms of the Praposal itself;, but by the references to the likely
econom1c unphcanons of clunatc change on compmes m::ludmg the: statement that "[e]fforts to
"company productmtyfmargms are hkely to be structurally unpa:red by new regulatory
mandates, 1o reduce greenhouse gas emissions.” These statements clearly indicate that the
Proposal is focused on risks to, and liability of, the Company, rather than social policy. Unlike
the proposal set forth.in General Electrie Co. (January 31,:2007), which is cited in the Funds'
January 21 Leiter, the primary focus of the Proposal is on Alpha's response to rising regulatory
and publie pressures relating to the harms caised by carboii dioxide emissions:- in contrast to the
General Electric proposal which requested General Eleotric to prepare a global warmiing report
on:societal matters:such as the extent to which General Eleciric beli¢ves that human activity will
s*igpxﬁcanﬂy alter the.global climate etc.

The Proposal is Analogous to the Excel Energy Inc. Proposal

The Proposal i5 in line-with the proposal at issue in: Xcel also: rafereuced in SLB 14C,
where the proponents: requested & “report ... on (a) the economic risk associated with'the
[clompany’s past, present, and future emissions of carbon diokide. .. .emissions, and the: public

-stance-of the company regarding efforts to reduce:these emissions and (b) the economic benefits

of committing a substential reduction of those.emissions related to-its current business activities
{i.e., potential improvement in competitiveness and profitability).” In SLB 14C, the Division
aﬁa'ldgized’ ed this prc‘:pbﬁa»l tb one that “fdéus‘[é.i:] on the c‘br'fi'p‘aﬁy engagmg in an iﬁtemal" i

-adVersciy affect thc environment or thc pubhc s health:”

The Proposal is in essence calling on Alphiato distribute-a'sépoit to shareholders that
provides an assessment of the risks to Alpha's business of riging regulatory and public pressure to
reduce the harm caused by carbon dioxide emissions and doss not request that Alpha reduce or

-ntinfmize any social or environmental harm caused by its operanans Such a report would
‘reduire Alpha to, i effect, summarize its ordinary business of mining, processing and marketing

coal and not serve to instruct the company on how to modify, minimize or eliminate operations
that may adversely affect the environment. Alpha.iJisagrees with the Funds' assertion in the
January 21 Letter that the Proposal différs from the Xcel proposal, because the Proposal does not
request that Alpha take steps to reduce environmental and social harm from its.operations but

-rather requests a report detailing the risks to Alpha's business associated with legal and public

policy‘developments.

. Further, the Funds' January 23 Letter quotes statéments of President Obama and President.
Bush which are irrelevant to the Proposal. These statements quoted in the letter relate to

.combating climate change and working te reduce carbon dioxide emissions. A shareholder vote

on the Proposal will not have, as the January 21 Letter suggests, an impact on "the earth-
changing environmental harms that two Presidents pledged to address,” because the Proposal
does not call for any change, reduction or elimination of any business activity performed by
Alpba that may be contributing to the harm causéd by carbon dioxide emissions.
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Céﬁﬁ"ary to the Funds' assertion, the Proposal does not request that Alpha evaluate fiture:
actions, pohc:es and specific operations and their impact on the environment, nor does ‘it ask
Alpha to.change its policies or somehow minimize or eliminate current operations that may.
adversely afféct the environment. In the January 21 Létter, the Funds attempt to analogize the
Proposzl to the.one at issueiin Exxon Mobil Corp. (March 18, 2005} In Exxon, the proponents’

-requested “a report ... on-the potenhal environmental damage that weuld result from thie

company dnllmg for ml and gas in protected areas::. [and] consxder the mphcanons of a policy

proposal at lssue in, Exxog, the Proposal does not requcst oF evem sugg&st that Alpha should alter,
onfietital harm associated with

The Funds-also reference inapplicable no-action letters in which'the Gommission has
rcjccted compamcs ‘efforts to'omit certain climate change—proposals which are analogous to
Eggggg; In cach case: clted by the Funds those campames wereasked tnanalyze stepso be taken

2008) (proponents requested arepertip sbareholders on hkely consequenncs of global chmate

‘change for emerging countries and poor-communities in these countries-and to compare those

outcomes with scenarios in which the comipany takes leadership.in developing sustainable energy
techriologiesithat can be used by and for the benefit ofthose most threatened by climate change);
Meredith Corp. (August 21, 2008) (proponents requested. a report assessing options. for

‘increasing the use of certain fibers to reduce the company’s impact on greenhouse gas
.ermss:ons), Centex Cogg (March 18, 2008) (proponants requcstcd that the board of duectors

operatlons and 2 a report to stockholders), Ultra Petroleun Cm (Ma.rch 6, 2008) (proponents

‘asked that the board.of directors prepare a repert on the company‘s plans to address climate

change, in¢lirding the development of policies to minimize the comp;my's impacts on climate
change) and ONEOK Inc, (February 25 2008) (proponents requcsted tﬁat the board of directors

:technologres for reducmg greenhause gas emissions: from the company 3 operatmns) In éach of
‘these proposals, the proponents sought a report from the company analyzing steps:that could be

taken fo minimize the companies’ respective adverse impact on the environment or for those

.companies to develop more environmentally sustainable practicés. The Proposal at issue here

does not at all request an assessment of the impact of Alpha's operations on society or.the
environment (or request a change, reduction in, or elimination of, any Alpha operations), but

rather requests an assessment of the risks to Alpha of rising.regulatory and public pressure to
‘réduce the harm caiised by carbon dioxide emissions.

A As I stated in the December 23 Letter, Alpha believes that the Proposal focuses on its
findamental day-to-day business opgratiohs and involves a matter that requires an internal
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excluded'in its entrrety when it. addresses urdmary busmess matl:exs even if it also touches upon 4

. policy-miatter. The fact-thit the Proposil anid: supportihg:statement mention carbon dioxide

emissioris énd clirnate charge do not remove it from the scope of Rule ‘14a-8(i)(7) because the
Prcposal ﬁmdamcntally addresses the beneﬁts mks and lm "Imes Alpha faces asaresultofits
cQl ly, -
based on the foregomg and in. mew of the consmtcnt posmon of the' Commmslon Staff on: prior
proposals relating to-similar issues, Alpha ¢ontinues to-believe that it may properly amit the
Propiasal:from its Proxy Mitetials for its:2009 annual meeting of shiareholders pursuant to Rule
14a-8(i)(7).

- Comiisston:$taff's Use Of Facsiniile Numbers For Response

Pursuant to SLB: 14C in order. tﬂ faicilitate trangriitssion: of the Commission Staff's
‘response to Alpha's requiest during the highest voluine pétiod of the shareholder profiosal séason,.
_my facsimile number-is 619:4321 (Attention: VianghinR - Groves), the Funds' faesimile.
“number is: (212) 815:8578:(New Yoik City-Office of the: Comptroller,-Attention: Rlchard S

Sifnon), and the: original pmponents‘ facsimile number is- (212) B15-8663 (New' York. C1ty Office’
of the Compitrolier, Attention: Patrick: Doherty)..

Thank-you for yeur ume-andmns;deratmn;

sct; Richard S. Simon, New York City Office of the:.Comptrollet, Deputy General Counsel
Pamck Doherty, New York.City Office:of the-Comptroller, Burgau of Asset:Management




THE CITY OF NEW YORK
OFFICE OF THE COMPTROLLER
GENERAL COUNSEL

LCENIRE STREET RooM o0z st s
NEW YORK, N.Y. 10007-2341 WWW.COMPTROLLER.NYC.GOV

} WILLIAM C. THOMPSON, JR.
Richard S. Simon COMPTROLLER

DEPUTY GENERAL COUNSEL EMAIL: RSIMONQCOMPTROLLER.NYC.GOV

BY EMAIL and EXPRESS MAIL
" January 27, 2009
Securities and Exchange Commission
Division of Corporation Finance
Office of the Chief Counsel
100 F Street, N.E.
Washington, D.C. 20549

Re:  Alpha Natural Resources, Inc. :
Shareholder Proposal submitted by the New York City Pension Funds

To Whom It May Concemn:

I write on behalf of the New York City Pension Funds in brief response to the January 27, 2009
reply letter from Vaughn R. Groves, General Counsel of Alpha Natural Resources, Inc., in connection
with the Company’s no-action request. Surprisingly, Mr. Groves’ letter begins by emphasizing that the
Funds’ 2009 Proposal not only limited the requested report to steps *“to significantly reduce the social
and environmental harm associated with carbon dioxide emissions,” but also deleted any reference in
the Resolved clause to “competitive pressures.” Those changes together make clear why under the
express guidance of Staff Legal Bulletin 14C, the Proposal’s Resolved clause, which does not ask for a
report as to costs, risks, competition, financial impacts, legal compliance, or any considerations other
than “social and environmental harm,” does not implicate “ordinary business.” The balance of Mr.
Groves’ letter does not raise any new matters.

For the reasons set forth above and in the Funds’ January 21 letter, the Funds respectfully
request that the Company's request for "no-action” relief be denied.

Sincerely,
Is/

Richard S. Simon
cc:  Vaughn R. Groves, Esq.
Vice President & General Counsel
Alpha Natural Resources, Inc.
One Alpha Place
Abingdon, VA 24212



THE CITY OF NEW YORK
OFFICE OF THE COMPTROLLER

GENERAL COUNSEL .
1 CENTRE STREET, ROOM 602 F:;:ﬁ:’:g::gi;; :ig';;;:
NEW YORK, N.Y. 10007-2341 WWW.COMPTROLLER,NYC.GOV
Richard S. Simon WILLIAM C. THOMPSON, JR.
DEPUTY GENERA;.. COUNSEL COMPTROLLER EMAIL: RSIMONQCOMPTROLLEFR.NYC.GOV
BY EMAIL and EXPRESS MAIL

January 27, 2009
Securities and Exchange Commission

Division of Corporation Finance

Office of the Chief Counsel

100 F Street, N.E.

Washmgton, D.C. 20549

Re:  Alpha Natural Resources, Inc.
Shareholder Prop_ osal submitted by the New York City Pension Funds

To Whom It May Concern:

I write on behalf of the New York City Pension Funds in brief response to the January 27, 2009
teply letter from Vaughn R, Groves, General Counsel of Alpha Natural Resources, Inc., in connection
with the Company’s no-action request. Surprisingly, Mr. Groves’ letter begins by emphasizing that the
Funds’ 2009 Proposal not only limited the requested report to steps “to significantly reduce the social
and environmental harm associated with carbon dioxide emissions,” but also deleted any reference in
the Resolved clause to “competitive pressures.” Those changes together make clear why under the
express guidance of Staff Legal Bulletin 14C, the Proposal’s Resolved clause, which does not ask for a
report as to costs, risks, competition, financial impacts, legal compliance, or any considerations other
than “social and environmental harm,” does not implicate “ordinary business.” The balance of Mr.
Groves’ letter does not raise any new matters,

For the reasons set forth above and in the Funds’ January 21 letter, the Funds respectfully
request that the Company's request for "no-action” relief be denied.

S ly'

_ Richard 8. Simon
cc:  Vaughn R, Groves, Esq. :
Vice President & General Counsel
Alpha Natural Resources, Inc.
One Alpha Place '
Abingdon, VA 24212




THE CITY OF NEW YORK
OFFICE OF THE COMPTROLLER

GENERAL COUNSEL
1 CENTRE STREET, ROOM 602 ¢ TELEPHONE:(212) 6697775
NEW YORK, N.Y. 10007-2341 WWW.COMPT&OLLER.NYC.GOV
Richard . Simon WILLIAM C. THOMPSON, JR.
DEPUTY GENERA'L COUNSEL ) COMPTROLLER EMALL: RSIMONGCOMPTROLLER.NYC.GOV
BY EMAIL and EXPRESS MAIL

January 21, 2009
Securities and Exchange Commission
Division of Corporation Finance
Office of the Chief Counsel
100 F Street, N.E.
Washington, D.C. 20549

Re:  Alpha Natural Resources, Inc.
Shareholder Proposal submitted by the New York City Pension Funds

To Whom It May Concern:

I write on behalf of the New York City Pension Funds (the "Funds") in response to the
December 23, 2008 letter (the “December 23 Letter™) sent to the Securities and Exchange
Commission {the "Commission") by Vaughn R. Groves, Vice President and General Counsel of
Alpha Natural Resources, Inc. (“Alpha” or the "Company"). In that letter, the Company
contended that the Funds’ shareholder proposal (the "Proposal") may be omitted from the
Company's 2008 proxy statement and form of proxy (the “Proxy Materials") under Rulc 14a-
8(1)(7) pursuant to the Securities Exchange Act of 1934,

I bave reviewed the Proposal as well as Rule 14a-8 and the December 23 Letter. Based
upon that review, it is my opinion that the Proposal may not be omitted from the Company’s 2009
Proxy Materials. In light of the intense public and governmental concerns about global warming
caused by carbon dioxide and other greenhouse gases, the Proposal, which seeks a report on stéps
to reduce social and environmental harm from carbon dioxide emissions, fits squarely within the
guidance of Staff Legal Bulletin 14C (June 28, 2005) (“SLB 14C”) as to proposals on the
environment or public health that relate to significant social policy issues, and so transcend
“ordinary business.” Accordingly, the Funds respectfully request that the Staff of the Division of
Corporation Finance (the “Division”) deny the relief that Alpha seeks.




i THE PROPOSAL

The Proposal consists of whereas clauses followed by a resolution. Among other things,
the whereas clauses note the unequivocal evidence as to the extremely serious consequences of
greenhouse gas emissions, and the need for steps to address that climate damage.

The. Resolved clause then states:

RESOLVED: Shareholders request a report [reviewed by a board committee
of independent directors] on how the company is responding to rising
regulatory, competitive, and public pressure to significantly reduce the
social and environmental harm associated with carbon dioxide emissions
from the company's operations and from the use of its primary products.

IL. THE COMPANY HAS NOT SHOWN THAT IT MAY OMIT THE PROPOSAL
UNDER RULE 14a-8(i) (7).

In the December 23 Letter, the Company requested that the Division not recommend
enforcement action to the Commission if the Company omits the Proposal under SEC Rule 14a-
8(i)(7) (relates to the conduct of the company's ordinary business operations and does not involve
significant social policy issues). Pursuant to Rule 14a-8(g), the Company bears the burden of
proving that this exclusion applies. As detailed below, the Company has failed to meet its burden
and its request for "no-action" relief should accordingly be denied.

A. The Proposal Relates Solely to Risks to the Environment and Society, and Thus May Not Be
Omitted as Relating to “Ordinary Business” Under Rule 14a-8(G)7). ' '

The Resolved clause of the Funds® Proposal, on its face, fits directly within the class of
proposals about the environment and public health which the Division advised in SLB 14C could
not be excluded under Rule 14a-8(i}(7). Indeed, the Funds’ Proposal to Alpha was carefully
revised-in the past several months to ensure that, in contrast to a prior proposal by the Funds on
climate change, the current Proposal would fully comply with the guidance set forth in SLB 14C

Specifically, the Funds’ pnor proposal, which went to Arch Coal, Inc. and other .
compames had sought a report on each company’s steps to “to s1gmﬁcantly reduce carbon dioxide
emissions from the company's operations and from the use of its primary product: coal.” The Staff
issued a no-action letter to Arch Coal on January 17, 2008, stating that “There appears to be some
basis for your view that Arch may exclude the proposal under rule 14a-8(i)(7), as relating to
Arch's ordinary business operations (i.e., evaluation of risk).” The Funds’ request for _
reconsideration was denied on March 7, 2008. After considering the Staff’s advice in the Arch
Coal matter in light of SLB-14C, the Funds changed their Proposal so that it did not seek a report
on steps to reduce carbon dioxide emissions, but rather sought only a report on steps “to
significantly reduce the social and environmental harm associated with” such emissions. As the
changed Proposal now fully comports with the guidance of SLB 14C as to proposals, there is no
basis for the issuance of a no-action letter under Rule 14a-8(i)(7); and the 2008 Arch Coal letter,
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and a similar one in ONEOK, Inc. (Feb. 7,2008), upon which Alpha seeks to rely, are inapposite.

That outcome is squarely supported by the Division’s prior guidance. The Division has
consistently made clear that “ordinary business” cannot be used as a rationale to exclude under
Rule 14a-8(1) (7) proposals that relate to matters of substantial public interest. Thus, the July 12,
2002 Staff Legal Bulletin 144, which specified that Staff would no longer issue no-action letters.
for the exclusion of shareholder proposals relating to executive compensation, advised:

The fact that a proposal relates to ordinary business matters does not
conclusively establish that a company may exclude the proposal from its
proxy materials. As the Commission stated in Exchange Act Release No.
40018, proposals that relate to ordinary business matters but that focus on
"sufficiently significant social policy issues . . . would not be considered to
be excludable because the proposals would transcend the day-to-day
business matters." See Amendments to Rules on Shareholder Proposals,
Exchange Act Release No. 40018 (May 21, 1998). '

(Footnotes omitted).

The Bulletin then reviewed the Commission's historical position 6f not permitting exclusion on
ordinary business grounds of proposals relating to significant policy issues:

The Commission has previously taken the position that proposals relating to
ordinary business matters ‘but focusing on sufficiently significant social
policy issues . . . generally would not be considered to be excludable,
because the proposals would transcend the day-to-day business matters and
raise policy issues so significant that it would be appropriate for a
shareholder vote.’

More recently, SLB /4C made clear that proposals seeking reports concerning the effects
of a company's actions on the environment or public heaith, as the Proposal explicitly does here,
do not relate to "ordinary business." That Bulletin stated, in relevant part:

To the extent that a proposal and supporting statement focus on the
company minimizing or eliminating operations that may adversely affect
the environment or the public's health, we do not concur with the company's
view that there is a basis for it to-exclude the proposal under rule 14a-
8(1)(7).

(emphasis added).

Indeed, the examples cited in SLB 14C show how the Funds’ current Proposal does not
relate to ordinary business, and so cannot be excluded under Rule 14a-8(iX(7). In SLB 14C, the
Staff provided a chart to illustrate when a company may and may not exclude a proposal under

‘Rule 14a-8(1) (7). The Proposal is closely analogous to the Exxon Mobil Corp. (March 18, 2005)
proposal the Staff included in the chart to show what proposals a company may not exclude as
relating to ordinary business. In Exxon, the proponents requested “a report on the potential
environmental damage that would result from the company drilling for gas in protected areas . .. .”
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As was the case with the Exxon proposal, the Funds’ Proposal here is focused on a threat to the
environment and therefore, consistent with SLB 14C, it may not be excluded. In contrast, the
Staff in SLB 14C referred to the Xcel Energy Inc. (April 1, 2003) proposal as an example of when
the Staff would concur with the company’s view that a proposal should be excluded. In Xeel, the
proponents requested, “That the Board of Directors report ... on (a) the economic risks associated
with the Company’s past, present and future emissions of carbon dioxide, sulphur dioxide,
nitrogen oxide, and mercury emissions, and the public stance of the company regarding efforts to
reduce these emissions and (b) the economic benefits of committing to a substantial reduction of .
those emissions related to its current business activities (i.e. potential improvement in
competitiveness and profitability)”. The Proposal thus differs in critical respects from the Xce!
proposal, since the Proposal does not request a report on economlc risks or benefits, but rather on
steps to reduce environmental and social harms.

F urther, SLB 14C does not require the exclusion of a proposal merely becausc it makes
some references to the financial or reputational effect on the company. In Exxon, one whereas
clause stated that there is a need to study and report on the impact of the company's value from
decisions to do business in sensitive areas, and another whereas cause expressed concern about the
possible advantageous position of the company’s major competitors. Similarly here, Alpha seeks
to attach much weight to the fact that the whereas clauses mention corporate “valuation” and
“productivity/margins” (December 23 Letter at p. 5). But as in Exxon, those recitals are of little
import,. given the sole focus of the requested report on reducing environmental and social harms.
Nor does the fact that Alpha already reports on environmental and health issues (December 23
Letter at pp. 3-4) render the Proposal one of “ordinary business,” for otherwise, contrary to SLB

14C, all proposals on steps to protect the environment and heaith could be omitted on the basis

that companies already report on those issues.

The denial of no-action relief here is also well-supported by other Staff advice, since its
January 17, 2008 letter in Arch Coal, rejecting companies’ efforts to omit proposals seeking
reports on means to reduce greenhouse gases and/or their environmental impact. See Meredith

© Corp. (August 21, 2008) (report assessing options for using types of fiber that would reduce the

company's impact on greenhouse gas emissions); Centex Corp. (March 18, 2008) (establish and
report on quantitative goals, based on available technologies, for reducing total greenhouse gas
emissions); Exxon Mobil Corp. (March 14, 2008) (report on likely consequences of global climate
change for emerging countries and poor communities and comparison with scenarios in which
ExxonMobil takes the lead in developing sustainable energy technologies); Ultra Petroleum
Corp. (March 6, 2008) (report on the company's plans to address climate change); ONEOK, Inc.
(Feb. 25, 2008) (report on adopting quantitative goals, based on current and emerging
technologies, for reducing the ¢company’s greenhouse gas emissions).*

* In contrast, none of the no-action letters cited by Alpha at pp. 5-6 and 8 of its December 23 Letter, mostly
from 2006 and earlier, involved a proposal that expressly sought a report on steps to reduce environmental
or health damage from climate change or other causes. Thus, none of those readily distinguishable
proposals met the standards of SLB 14C — unlike the Funds’ Proposal, which explicitly meets those
standards
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The change in the. Funds’ Proposal also makes more apposite a Staff letter issued before
Arch Coal, General Electric Co. (January 31, 2007), where the Staff declined to issue no-action
advice. Although the proposal requested a global warming report that included estimates of costs
and benefits to GE of its climate policy, it also requested that the report discuss the specific
scientific data and studies relied on to formulate GE’s climate policy, the extent to which GE
believed human activity would significantly alter global climate, whether such change is
necessarily undesirable and whether a cost-effective strategy for mitigating any undesirable
change was practical. Although part of the proposal related to an evaluation of risks and
liabilities, the primary focus of the proposal in its entirety was concem about the environment.
Here, the focus of the Funds’ Proposal is even more plainly on reducing damage to the
environment. '

Finally, we note that current events continue to make it clear that reduction of the
environmental damage from carbon dioxide emissions is the very sort of significant social policy
issue that the Commission and the Staff have long recognized as falling outside of “ordinary
business.” Just yesterday, President Obama pledged in his Inaugural Address that under his
Administration, the Nation would "roll back the specter of a warming planet.” The Inaugural
Address carried forward President Obama’s previous pledges that, recognizing the threat from
greenhouse gases and global warming, his Administration would (to quote the title of a section of
a position paper) “Make the U.S. a Leader in Combating Climate Change around the World,” and
work to reduce emissions of carbon dioxide and other greenhouse gases. See
www.barackobama.com/pdf/issues/EnvironmentFactSheet.pdf , at pp. 2-4.

Before that, President Bush had also emphasized the threat from climate change:

Energy security and climate change are two of the important
challenges of our time. The United States takes these challenges

seriously, and we are effectively confronting climate change through
regulations, public-private partnerships, incentives, and strong
investment in new technologies. Our guiding principle is clear: we
must lead the world to produce fewer greenhouse gas emissions, and
we must do it in a way that does not undermine economic growth or
prevent nations from delivering greater prosperity for their people.

(emphasis added). “Statement by the President on Energy Security and Climate Chaﬁge,” White

House News (November 28, 2007), at www.whitehouse.gov/news/releases/2007/11/20071128-
Zhtml. Alpha’s shareholders should be given the opportunity to consider and vote on a Proposal
which focuses directly on the earth-changing environmental harms that two Presidents pledged to

address.

Thus the Proposal, which on its face, in the words of Staff Legal Bulletin 14C, "focuses on
the company minimizing or eliminating operations that may adversely affect the environment or
the public's health," cannot be excluded under Rule 14a-8(1)(7).



III. CONCLUSION

The Funds’ Proposal properly requests that Alpha report to shareholders about the
Company's actions aimed at “minimizing or eliminating operations that may adversely affect the
environment or the public's health,” (SLB 14C, supra), specifically, the reduction of
environmental and social harm associated with carbon dioxide emissions from the Company’s
operations. The Proposal pertains to a matter of widespread public concern, and does not seek a
report on financial, economic or regulatory impacts to the Company, and so does not relate to
"ordinary business.” Accordingly, under the standards set forth in Rule 14a-8, and the guidance of
Stafff Legal Bulletins 144 and 14C, the Company has failed to meet the burden of showing that the
Funds’ Proposal may be excluded under 14a-8(i)(7). :

For the reasons set forth above, the Funds respectfully request that the Company's request
for "no-action" relief be denied. -

-Thank you for your time and consideration.

Richard S. Simon

cc:  Vaughn R. Groves, Esq.
Vice President & General Counsel
Alpha Natural Resources, Inc.
One Alpha Place
Abingdon, VA 24212
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BY EMAIL and EXPRESS MAIL
January 21, 2009
Securities and Exchange Commission
Division of Corporation Finance
Office of the Chief Counsel
100 F Street, N.E.
Washington, D.C. 20549

Re:  Alpha Natural Resources, Inc.
Shareholder Proposal submitted by the New York City Pension Funds

To Whom It May Concern:

I write on behalf of the New York City Pension Funds (the "Funds") in response to the
December 23, 2008 letter (the “December 23 Letter”) sent to the Securities and Exchange
Commission (the "Commission") by Vaughn R. Groves, Vice President and General Counsel of
Alpha Natural Resources, Inc. (“Alpha” or the "Company"). In that letter, the Company
contended that the Funds’ shareholder proposal (the "Proposal”)} may be omitted from the
Company's 2008 proxy statement and form of proxy (the "Proxy Materials") under Rule 14a-
8(i)(7) pursuant to the Securities Exchange Act of 1934,

I have reviewed the Proposal as well as Rule 14a-8 and the December 23 Letter. Based
upon that review, it is my opinion that the Proposal may not be omitted from the Company’s 2009
Proxy Materials. In light of the intense public and governmental concerns about global warming
caused by carbon dioxide and other greenhouse gases, the Proposal, which seeks a report on steps
to reduce soctal and environmental harm from carbon dioxide emissions, fits squarely within the
guidance of Staff Legal Bulletin 14C (June 28, 2005} (“SLB 14C”) as to proposals on the
environment or public health that relate to significant social policy issues, and so transcend
“ordinary business.” Accordingly, the Funds respectfully request that the Staff of the Division of
Corporation Finance (the “Division”) deny the relief that Alpha seeks.



I THE PROPOSAL

The Proposal consists of whereas clauses followed by a resolution. Among other things,
the whereas clauses note the unequivocal evidence as to the extremely serious consequences of
greenhouse gas emissions, and the need for steps to address that climate damage.

The Resolved clause then states:

RESOLVED: Shareholders request a report [reviewed by a board committee
of independent directors] on how the company is responding to rising
regulatory, competitive, and public pressure to significantly reduce the
social and environmental harm associated with carbon dioxide emissions
from the company's operations and from the use of its primary products.

II. THE COMPANY HAS NOT SHOWN THAT IT MAY OMIT THE PROPOSAL
UNDER RULE 14a-8(j) (7).

In the December 23 Letter, the Company requested that the Division not recommend
enforcement action to the Commission if the Company omits the Proposal under SEC Rule 14a-
8(i1)(7) (relates to the conduct of the company's.ordinary business operations and does not involve
significant social policy issues). Pursuant to Rule 14a-8(g), the Company bears the burden of
proving that this exclusion applies. As detailed below, the Company has failed to meet its burden
and its request for "no-action” relief should accordingly be denied.

A. The Proposal Relates Solely to Risks to the Environment and Society, and Thus May Not Be
Omitted as Relating to “Ordinary Business” Under Rule 14a-8(i)(7).

The Resolved clause of the Funds’ Proposal, on its face, fits directly within the class of
proposals about the environment and public health which the Division advised in SLB 14C ¢ould
not be excluded under Rule 14a-8(i)(7). Indeed, the Funds’ Proposal to Alpha was carefully
revised in the past several months to ensure that, in contrast to a prior proposal by the Funds on
climate change, the current Proposal would fully comply with the guidance set forth in SLB 14C.

Specifically, the Funds’ prior proposal, which went to Arch Coal, Inc. and other
companies, had sought a report on each company’s steps to “to significantly reduce carbon dioxide
emissions from the company's operations and from the use of its primary product: coal.” The Staff
issued a no-action letter to Arch Coal on January 17, 2008, stating that “There appears to be some
basis for your view that Arch may exclude the proposal under rule 14a-8(i)(7), as relating to
Arch's ordinary business operations (i.e., evaluation of risk).” The Funds’ request for
reconsideration was denied on March 7, 2008. After considering the Staff’s advice in the Arch
Coal matter in light of SLB 14C, the Funds changed their Proposal so that it did not seek a report
on steps to reduce carbon dioxide emissions, but rather sought only a report on steps “to
* significantly reduce the social and environmental harm associated with” such emissions. As the
changed Proposal now fully comports with the guidance of SLB 14C as to proposals, there is no
basis for the issuance of a no-action letter under Rule 14a-8(i)}(7); and the 2008 Arch Coal letter,
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and a similar one in ONEOK, Inc. (Feb. 7, 2008), upon which Alpha seeks to rely, are inapposite.

That outcome is squarely supported by the Division’s prior guidance. The Division has
consistently made clear that “ordinary business” cannot be used as a rationale to exclude under
Rule 14a-8(i) (7) proposals that relate to matters of substantial public interest. Thus, the July 12,
2002 Staff Legal Bulletin 144, which specified that Staff would no longer issue no-action letters
for the exclusion of shareholder proposals relating to executive compensation, advised:

The fact that a proposal relates to ordinary business matters does not
conclusively establish that a company may exclude the proposal from its
proxy materials. As the Commission stated in Exchange Act Release No.
40018, proposals that relate to ordinary business matters but that focus on
"sufficiently significant social policy issues . . . would not be considered to
be excludable because the proposals would transcend the day-to-day
business matters." See Amendments to Rules on Shareholder Proposals,
Exchange Act Release No. 40018 (May 21, 19983).

(Footnotes omitted).

The Bulletin then reviewed the Commission's historical position of not permitting exclusion on
ordinary business grounds of proposals relating to significant policy issues:

The Commission has previously taken the position that proposals relating to
ordinary business matters ‘but focusing on sufficiently significant social
policy issues . . . generally would not be considered to be excludable,
because the proposals would transcend the day-to-day business matters and
raise policy issues so significant that it would be appropriate for a
shareholder vote.’

More recently, SLB 14C made clear that proposals seeking reports concerning the effects
of a company's actions on the environment or public health, as the Proposal explicitly does here,
do not relate to "ordinary business." That Bulletin stated, in relevant part:

To the extent that a proposal and supporting statement focus on the
company minimizing or eliminating operations that may adversely affect
the environment or the public's health, we do not concur with the company's
view that there is a basis for it to exclude the proposal under rule 14a-

8GX7).
(emphasis added).

Indeed, the examples cited in SLB 14C show how the Funds’ current Proposal does not
relate to ordinary business, and so cannot be excluded under Rule 14a-8(i)(7). In SLB 14C, the
Staff provided a chart to illustrate when a company may and may not exclude a proposal under
Rule 14a-8(i) (7). The Proposal is closely analogous to the Exxon Mobil Corp. (March 18, 2005)
proposal the Staff included in the chart to show what proposals a company may not exclude as
relating to ordinary business. In Exxon, the proponents requested “a report on the potential
environmental damage that would result from the company drilling for gas in protected areas . .. .”
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As was the case with the Exxon proposal, the Funds’ Proposal here is focused on a threat to the
environment and therefore, consistent with SLB 14C, it may not be excluded. In contrast, the
Staff in SLB 14C referred to the Xcel Energy Inc. (April 1, 2003) proposal as an example of when
the Staff would concur with the company’s view that a proposal should be excluded. In Xcel, the
proponents requested, “That the Board of Directors report ... on (a) the economic risks associated
with the Company’s past, present and future emissions of carbon dioxide, sulphur dioxide,
nitrogen oxide, and mercury emissions, and the public stance of the company regarding efforts to
reduce these emissions and (b) the economic benefits of committing to a substantial reduction of
those emissions related to its current business activities (i.e. potential improvement in
competitiveness and profitability)”. The Proposal thus differs in critical respects from the Xcel
proposal, since the Proposal does not request a report on economic risks or benefits, but rather on
steps to reduce environmental and social harms.

Further, SLB 14C does not require the exclusion of a proposal merely because it makes
some references to the financial or reputational effect on the company. In Exxon, one whereas
clause stated that there is a need to study and report on the impact of the company's value from
decisions to do business in sensitive areas, and another whereas cause expressed concern about the
possible advantageous position of the company’s major competitors. Similarly here, Alpha seeks
to attach much weight to the fact that the whereas clauses mention corporate “valuation” and
“productivity/margins” {December 23 Letter at p. 5). But as in Exxon, those recitals are of little
import, given the sole focus of the requested report on reducing environmental and social harms.
Nor does the fact that Alpha already reports on environmental and health issues (December 23
Letter at pp. 3-4) render the Proposal one of “ordinary business,” for otherwise, contrary to SLB
14C, all proposals on steps to protect the environment and health could be omitted on the basis
that companies already report on those issues.

The denial of no-action relief here is also well-supported by other Staff advice, since its
January 17, 2008 letter in Arch Coal, rejecting companies’ efforts to omit proposals seeking
reports on means to reduce greenhouse gases and/or their environmental tmpact. See Meredith
Corp. (August 21, 2008) (report assessing options for using types of fiber that would reduce the
company's impact on greenhouse gas emissions); Centex Corp. (March 18, 2008) (establish and
report on quantitative goals, based on available technologies, for reducing total greenhouse gas
emissions); Exxon Mobil Corp. (March 14, 2008) (report on likely consequences of global climate
change for emerging countries and poor communities and comparison with scenarios in which
ExxonMobil takes the lead in developing sustainable energy technologies); Ultra Petroleum
Corp. (March 6, 2008) (report on the company's plans to address climate change); ONEOK, Inc.
(Feb. 25, 2008) (report on adopting quantitative goals, based on current and emerging
technologies, for reducing the company’s greenhouse gas emissions).*

* In contrast, none of the no-action letters cited by Alpha at pp. 5-6 and 8 of its December 23 Letter, mostly
from 2006 and earlier, involved a proposal that expressly sought a report on steps to reduce environmental
or health damage from climate change or other causes. Thus, none of those readily distinguishable
proposals met the standards of SLB 14C — unlike the Funds’ Proposal, which explicitly meets those

standards.
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The change in the Funds’ Proposal also makes more apposite a Staff letter issued before
Arch Coal, General Electric Co. (January 31, 2007), where the Staff declined to issue no-action
advice. Although the proposal requested a global warming report that included estimates of costs
and benefits to GE of its climate policy, it also requested that the report discuss the specific
scientific data and studies relied on to formulate GE’s climate policy, the extent to which GE
believed human activity would significantly alter global climate, whether such change is
necessarily undesirable and whether a cost-effective strategy for mitigating any undesirable
change was practical. Although part of the proposal related to an evaluation of risks and
liabilities, the primary focus of the proposal in its entirety was concern about the environment.
Here, the focus of the Funds’ Proposal is even more plainly on reducing damage to the
environment. :

Finally, we note that current events continue to make it clear that reduction of the
environmental damage from carbon dioxide emissions is the very sort of significant social policy
issue that the Commission and the Staff have long recognized as falling outside of “ordinary
business.” Just yesterday, President Obama pledged in his Inaugural Address that under his
Administration, the Nation would "roll back the specter of a warming planet.” The Inaugural
Address carried forward President Obama’s previous pledges that, recognizing the threat from
greenhouse gases and global warming, his Administration would (to quote the title of a section of
a position paper) “Make the U.S. a Leader in Combating Climate Change around the World,” and
work to reduce emissions of carbon dioxide and other greenhouse gases. See

www.barackobama.com/pdf/issues/EnvironmentFactSheet.pdf, at pp. 2-4.

Before that, President Bush had also emphasized the threat from climate change:

Energy security and climate change are two of the important
challenges of our timé. The United States takes these challenges
seriously, and we are effectively confronting climate change through
regulations, public-private partnerships, incentives, and strong
investment in new technologies. Our guiding principle is clear: we
must lead the world to produce fewer greenhouse gas emissions, and
we must do it in a way that does not undermine economic growth or
prevent nations from delivering greater prosperity for their people.

(emphasis added). “Statement by the President on Energy Security and Climate Change,” White
House News (November 28, 2007), at www, whitehouse.gov/news/releases/2007/11/20071128-
Z.html. Alpha’s shareholders should be given the opportunity to consider and vote on a Proposal
which focuses directly on the earth-changing environmental harms that two Presidents pledged to
address. .

Thus the Proposal, which on its face, in the words of Staff Legal Bulletin 14C, "focuses on
the company minimizing or eliminating operations that may adversely affect the environment or
the public's health," cannot be excluded under Rule 14a-8(i)(7).




IIl. CONCLUSION

The Funds’ Proposal properly requests that Alpha report to shareholders about the
Company's actions aimed at “minimizing or eliminating operations that may adversely affect the
environment or the public's health," (SLB 14C, supra), specifically, the reduction of
environmental and social harm associated with carbon dioxide emissions from the Company’s
operations. The Proposal pertains to & matter of widespread public concern, and does not seek a
report on financial, economic or regulatory impacts to the Company, and so does not relate to
"ordinary business.” Accordingly, under the standards set forth in Rule 14a-8, and the guidance of
Staff Legal Bulletins 144 and 14C, the Company has failed to meet the burden of showing that the
Funds’ Proposal may be excluded under 14a-8(i)(7).

For the reasons set forth above, the Funds respectfully request that the Company’s request
for "no-action" relief be denied.

Thank you for your time and consideration.
Sincerely,
/s
Richard S. Simon
cc: Vaughn R. Groves, Esq.
Vice President & General Counsel
Alpha Natural Resources, Inc.

One Alpha Place
Abingdon, VA 24212



A Alpha Natural Resources
'

December 23, 2008

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F. Street, N.E.

Washington, DC 20549-2000

Re: _Securities Exchange Act of 1934 - Section 14(a), Rule 14a-8; Omission of
Shareholder Proposal

Ladies and Gentlemen:

1 am writing on behalf of Alpha Natural Resources, Inc. ("Alpha" and sometimes referred
to hereinafter as the "Company") to inform you, pursuant to Rule 14a-8(j) under the Securities
Exchange Act of 1934, as amended (the "Exchange Act"), that Alpha intends to omit from its
proxy solicitation materials for its 2009 annual meeting of sharcholders a shareholder proposal
(the "Proposal"} submitted by the Office of the Comptroller of the City of New York on behalf
of the New York City Employees' Retirement System, the New York City Teachers' Retirement
System, the New York City Police Pension Fund, the New York City Fire Department Pension,
and custodian of the New York City Board of Education Retirement System {collectively, the
"Proponents"). Copies of the Proposal and accompanying matcrials arc attached as Exhibit A

Alpha expects to file its definitive proxy statement for the 2009 annual meeting of
shareholders in April 2009. Accordingly, as contemplated by Rule 14a-8(j), this letter is being
filed with the Commission more than 80 calendar days before the date upon which Alpha expects
1o file the definilive proxy solicitation materials for the 2009 annual meeting of shareholders.

Pursuant to Staff Legal Bulletin No. 14D ("SLB 14D"), I am submitting this request for
no-action relief to the Commission under Rule 14a-8 by use of the Commission email address,
shareholderproposals@sec.gov, and have included my name and telephone number both in this
letier and the cover email accompanying this letter. In accordance with the Staff's instruction in
Section E of SLB 14D, 1 am simultaneously forwarding by email a copy of this letter to the
Proponents.

THE PROPOSAL

The Proposal requests that Alpha’s Board of Directors issue a report on how Alpha is
"responding to rising regulatory and public pressure to significantly reduce the social and
environmental harm associated with carbon dioxide emissions” from its operations and "from the
use of its primary products.” In addition, the Proposal includes supporting statements suggesting
that "efforts 10 reduce climate change can profoundly affect the valuation of many companies,"
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Office of Chief Counsel
December 23, 2008
Page 2

such as Alpha, and that "company productivity/margins are likely to be structurally impaired by
new regulatory mandates.”

DISCUSSION

As set forth more fully below, Alpha believes that it may properly omit the Proposal from
its proxy solicitation materials pursuant lo Rule 14a-8(i)(7), because the Proposal deals with a
matter relating to the conduct of Alpha's ordinary business operations. The Staff recently
granted relief on this basis 10 a competitor of thc Company, Arch Coal, Inc., which received a
proposal and supporting stalements strikingly similar to the Proposal and its supporting
statements. See Arch Coal, Inc. (January 17, 2008). Alpha is one of the leading Appalachian
coal suppliers, focusing on mining, processing and marketing steam and metallurgical coal. At
Seplember 30, 2008, Alpha operated 62 mines located throughout Central Appalachia and
Northern Appalachia. Alpha believes, in particular, that the nearly identical Arch Coal proposal
and Arch Coal's coal mining business and this Proposal and Alpha's coal mining business should
lead to a similar outcome: the Staff's concurrence with Alpha that the Proposal is excludable
under Rule 14a-8(i)(7) because it relates to the Company's ordinary business operations. The
subject matter in Arch Coal, requesting that Arch Coal prepare a report assessing the rising
regulatory, competitive, public pressure to significantly reduce carbon dioxide and other
emissions, is substantially similar to the subject matter of the Proposal. In Arch Coal, the Staff
concluded that the company could exclude the proposal under Rule 14a-8(i)(7) as relating to its
ordinary business operations (i.e., evaluation of risk). In Alpha's view, the Proposal, like the
Arch Coal proposal, also improperly calls upon management 1o conduct an internal assessment
of risk to Alpha and may therefore be cxcluded under Rule 14a-8(iX7).

Rule 14a-8(i)(7) under the Exchange Act permits the exclusion of a shareholder proposal
that deals with matters relating to & company's “ordinary business" operations. The Commission
has stated that the policy underlying this exclusion is "to confine the solution of ordinary
business problems to the board of directors and place such problems beyond the competence and
dircction of the shareholders. The basic reason for this policy is that it is manifestly
impracticable in most cases for stockholders to decide management problems at corporate
meetings." Hearing on SEC Enforcement Problems before the Subcommittee of the Senate
Commitiee on Banking and Currency, 85th Congress, 1st Session part 1, at 119 (1957),
reprinted in part in Release 34-19135, n. 47 (October 14, 1982). In its release adopting revisions
to Ruje 14a-8 in 1998, the Commission described the two "central considerations” underpinning
the exclusion. The first is that certain tasks are "so fundamental to management's ability to run a
company on a day-to-day basis that they could not, as a practical maiter, be subject to direct
shareholder oversight." SEC Releasc No. 34-40018 (May 21, 1998) (the "1998 Release"). The
second consideration relates to "the degree to which the proposal seeks to 'micro-manage' the
company by probing too deeply into matters of a complex nature upon which shareholders, as a
group, would not be in a position to make an informed judgment.” fd. In addition, the Staff has
indicated that where a proposal requests a report on a specific espect of the registrant’s business,
the Staff will consider whether the subject matter of the proposal relates to the conduct of the
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ordinary business operations. Where it does, such proposal, although only requiring the
preparation of a report, will be excludable. SEC Release No. 34-20091 (August 16, 1983).

A. The Proposal Deals with Fundamental Day-to-Day Management Tasks and Would
Alow Shareholders to Micro-Manage Alpha

As stated above, the Staff has explained that the ordinary business cxclusion under Rule
14a-8(i)(7) rests on two main considerations: (i) certain tasks are so fundamental to
management’s ability to run a company on a day-to-day basis that they could not, as a practical
matter, be subject to direct shareholder oversight, and (i} the degree to which the proposal seems
10 'micro-manage’ the company by probing too deeply into matters of a complex nature upon
which shareholders, as a group, would not be in a position to make an informed decision. 1998
Release,

The social and environmental impacts associated with Alpha's business operations are an
integral part of Alpha's day-to-day business strategy and operations. In May 2008, Alpha formed
the Safety, Health and Environmental Committee of the Board of Directors with the
responsibility to oversee the protection of occupational health and safety and the environment.
This committee has the responsibility to monitor Alpha's compliance with safety, health and
environmental regulatory requirements and of plans and programs developed by the Company to
evaluate and manage safety, health and environmental risks to Alpha's business. (See committec
charter attached hereto as Exhibit B). The Company views these matters, which also include
regulatory and public pressure to reduce the harm associated with carbon dioxide emissions, as
part of Alpha's ordinary business. The commitiee and management believe these matters to be
fundamental to Alpha's business and they are in the best position to determine how resources
already committed by the Company to matters of safety, health and the environment relative to
Alpha should be deployed, and not the Company's shareholders. This Proposal should be
excluded under Rule 14a-8(i)(7) because it seeks to ‘'micro-manage’ Alpha by probing too deeply
into matters of a complex nature upon which shareholders, as a group, would not be able to make
an informed judgment and which would divert resources of the Company to the development of
a report that may not, in the committee's and management's judgment, be the correct use of such
resources. Further, Alpha clearly views the Company's consideration and respanse 1o regulatory
and public pressure lo reduce the harm associated with carbon dioxide emissions as an important
ordinary business consideration as demonstrated by the Company's disclosure in its most
recently filed Annual Report on Form 10-K for the [iscal year ended December 31, 2007, in
"lten 1. Business" and "Item 1A, Risk Factors" sections of such Form 10-K. (The relevant pages
of this Form 10-K arc attached hereto as Exhibit C). In these sections, Alpha provides disclosure
regarding the current and proposed regulations refating to climate change and carbon dioxide
emissions, specifically, and the risks to its business relating to these regulatory developments,
and cites a number of the sources identified in the Proposal's supporting statements, including the
Regional Gieenhouse Gas [nitiative and other state initiatives. Alpha clearly views monitoring
these regulatory developments as part of iis ordinary business operations. Thus, the Proposal
relates directly Lo the Company's policies and programs for risk management, assessmentis of
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exposure and loss prevention and other business strategies - matters critical to the operation of
Alpha's business and should be excluded.

B. The Proposal Invelves Ordinary Business Matters Because it Relates to the
Assessment of Risk.

Alpha believes the Proposal is excludable under Rule 14a-8(i)(7) because the Proposal is
seeking nothing less than an assessment of the risks and liabilities associated with the operation
of Alpha's coal mining business. Due to the nature of Alpha’s business, a report on its response
to the rising regulatory and public pressutes to significantly reduce carbon dioxide emissions
would be a monumental task because the Proposal likely contemplates a report more detailed
than the information already compiled and made publicly available by Alpha. Preparing such a
detailed report would be an onerous task, requiring analysis of the day-to-day management
decisions, strategies and plans necessary for the operation of a large coal mining company. Such
an undertaking would necessarily encompass Alpha’s financial budgets, capital expenditure
plans, coal pricing philosophy, coal production plans and short- and long-term business
stratcgies. This is the type of micro-management by shareholders that the Commission sought to
enjoin in the 1998 Release.

In essence, the Proposal focuses on matters that involve Alpha’s fundamental day-to-day
business activities and would require Alpha to provide a detailed report that, in effecl,
summarizes its ordinary business of mining, processing and marketing coal. The Proposal (as is
clearly evident in its supporting statement) is in essence calling on Alpha to undertake an internal
assessment of the risks and benefits of its current approach to carbon dioxide emission
regulations by creating a risk report and distributing it to shareholders. Any assessment or
evaluation of the pressures that Alpha may experience as a result of carbon dioxide emission
regulations would require the identical action by management as an assessment of the risks and
* liabilities associated with such repulations. Finally, the Proposal does not request that Alpha
change its policies or minimize or eliminate operations that may adversely affect the
environment or public health. Thus, Alpha believes that the Proposal requests precisely the type
of report involving ordinary business activities noted by the Commission in the 1998 Release as
falling within the ordinary business exclusion.

C. The Proposal Falls Within the Staff's Guidance Issued in Staff Legal Bulletin No.
14C as a Proposal Which may be Omitted for Relating to the Ordinary Business
Matter of Evaluating Risk.

In 2005, the Stafl issued Staff Legal Bulletin No. 14C ("SLB 14C") to allow companies
10 better assess whether shareholder proposals related to environmental and public health issues
may be excluded from proxy materials under Rule 14a-8(i}(7). Specifically, in Section D.2. of
SLB 14C, the Staff stated:
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To the extent that a proposal and supporting statement focus on the
company engaging in an internal assessment of the risks or
liabilities that the company faces as a result of its operations that
may adversely affect the cnvironment ot the public's health, we
concur with the company's view that there is a basis for it to
exclude the proposal under rule 14a-8{i)(7) as relating to an
evaluation of risk.

To the extent that a proposal and supporting statement focus on the
company minimizing or eliminating operations that may adversely
affect the environment or the public's health, we do not concur
with the company's view that there is a basis for it to exclude the
proposal under Rule 14a-8(i)(7).

Alpha believes that the Proposal clearly fits within the first category set forth above and
therefore is excludable pursuant to Rule 14a-8(i)(7). It is well established that sharehoider
proposals seeking a company's assessment of the financial implications of aspects of its business
operations do not raise significant policy issues and instead delve into the minutiae and details of
the ordinary conduct of a company's business. The type of report requested by the Proposal
necessarily entails Alpha's assessment of its response (0 pressures o address carbon dioxide
emission regulations, and the Proposal and the supporting statements suggest that the reason to
do so is for competitive purposes. For example, the supporting statement sugpests that "efforts
to reduce climate change can profoundly affect the valuation of many companies,” such as
Alpha, and company "productivity/margins are likely to be structurally impaired by new
regulatory mandates." These and other implications throughout the Proposal clearly indicate a
focus on Alpha's internal risks and competitive pressures, and not on any overall social and
environmental policy issue. As such, these are matters for the business judgment of
management. The Staff has pranted no-action relief to exclude proposais requesting similar
climate change/environmental risk assessment reports. See, e.g., Oneok (February 7, 2008);
Arch Coal, Inc. (January 17, 2008); Hewlet-Packard Company {Dec. 12, 2006); Wells Fargo &
Company (Feb. 16, 2006); Wachovia Corporation (Feb. 10, 2006); Ford Motor Company (Mar.
2, 2004); American International Group, Inc. (Feb. 11, 2004); and Chubb Corporation (Jan. 25,
2004).

In Xcel Enerpy, Inc. (Apr. 1, 2003), the Staff granted relief under 14a-8(i)(7) allowing
Xcel to exclude a proposal because the proposal requested a report on the economic risks of
Xcel's prior, current and futuie ernissions of carbon dioxide and other substances. The Xcel
proposal requested the report to address, among other things, "the economic benefits of
commitling to a substantial reduction" of such emissions related 1o its business operations.
Similarly, the Proposal asks Alpha to address risks it may encounter as a resuit of regulatory and
public opinion developments. The Proposal suggests that if Alpha ignores these issues then it
may be impaired financially. The Proposal submitted to Alpha requests the same type of risk
versus benefit report requested by the proposal in Xcel. See Centex Corporation (May 14, 2007)



Office of Chief Counsel
December 23, 2008
_ Pageé

(concurring that the company could exclude under Rule 14a-8(i)(7) a proposal calling for
management 1o "assess how the [c]ompany is responding to rising regulatory, competitive and
public pressure to address climate change" as an evaluation of risk relating to the company's
ordinary business);, ACE Limited (March 19, 2007) (concurring that the company could exclude
under Rule 14a-8(i)(7) a proposal calling for a report describing the company’s strategy with
respect to climate change); Standard Pacific Corp. (Jan. 29, 2007) {concurring that the company
could exclude under Rule 14a-8(i)(7) a proposal calling for a report to "assess [the company's]
response to rising regulatory, competitive and public pressure 10 increase energy efficiency” as
an evaluation of risk relating to the company's ordinary business); Ryland Group, Inc. (Feb. 13,
2006) (concurring that the company could exclude under Rule 14a-8(i)(7) a proposal requesting
a report on the company's "response to rising regulatory, competitive and public pressure (o
increase energy efficiency” as an evaluation of risk relating 1o the company's ordinary business),
Newmont Mining Corp. (Feb. 5, 2005) {concurring that the company could exclude under Rule
14a-8(i)(7) a proposal calling for management to review "ils policies concerning waste disposal”
at certain of its mining operations," with a particular reference to potential environmental and
public health risks incurred by the company"); and Cinergy Corp. (Feb. 5, 2003) (concurring that
the company could exclude under Rule 14a-8(i)(7) a proposal requesting a report on, among
other things, "economic risks associated with the [clompany's past, present and fulure emissions”
of certain substances).

Similarly, in Willamette Industries, Inc. (Mar. 20, 2001), the Staff concurred that the
company could exclude under Rule 14a-8(i)(7) a proposal requesting that an independent
commiltee of the board prepare a report on the company's environmental problems, including an
assessment of financial risk due to environmental issues. In Willamette, the company argued
that compliance with federal, statc and local environmental laws and regulations was a matter
that related to ordinary business operations which is Alpha's position as well and further
evidenced by Alpha addressing this business issue with the formation of the Safety, Health and
Environmental Committee of the Company's Board of Directors and Alpha's business disclosures
in public filings with the Commission. The company also highlighted that such a report would
interfere with its day-to-day operations. The Staff permitted the exclusion of the proposal
because it related to an evaluation of risk. Similarly, the Proposal references regulations aimed
at reducing carbon dioxide emissions, including references to the Weslemn Climate Initiative, the
Regional Greenhouse Gag Initiative and the various regulatory proposals aimed at regulating and
reducing greenhouse gases currently pending before Congress. Like the proposal in Willamette
the Proposal relates to Alpha's ordinary business operations, or Alpha's assessment of regulatory
risk, which is inappropriate for consideration by shareholders as a group.

D. Focus of Proposal on Ordinary Business Operations, Not Social and
Environmental Harm

Furthermore, the fact that the Proponents have included a reference to “social and
environmental harm” does not convert this Proposal into 2 proposal focusing specifically on
social policy issues. The Staff repeatedly has concurred that a proposal may be excluded in its
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entirety when il addresses ordinary business malters, even it if also touches upon a significant
socia] policy issue. See, e.p., Xcel (where the proponents included references to "global climate
change" and "poeliution-related ailments" and failed to succeed in altering the ordinary business
nature of the proposal - establishment of risk management policies regarding carbon dioxide and
other emissions); Wal-Mart Stores (March. 15, 1999) (proposal requesting report to ensure that
company did not purchase goods from suppliers using forced labor, convict labor and child labor,
was excludable since it requested that the report also address ordinary business matters); and
General Electric Co. (Feb. 10, 2000) (proposal excludable under Rule 14a-8(i)(7) where a
portion of it related to ordinary business matters). In Wachovia Corporation (January 28, 2005),
the Staff found that Wachovia could "exclude [a] proposal under rule 14a-8(i)(7), as relating to
Wachovia’s ordinary business operations (i.¢., evaluation of risk).” The proposal in Wachovia
requested that "the Board of Directors report to shareholders by October 2006 on the effect on
[the] company's business strategy of the challenges created by global climate change." As noted
by Wachovia in its no-action request, the same proponent had submitted an identical proposal the
prior year, except that the word "challenges" had been "risks," which had been excluded on
similar grounds. Wachovia noted that the change of word from "risk" to "challenge,” in an
apparent attempt to avoid the proposal being excluded as relating to evaluation of risk, did not
change the subslance of the proposal (i.e., relating to Wachovia’s ordinary business operations).
We believe this reasoning is equally applicable to the Proposal. While the Proposal does not use
the word "competitive," as in the Arch Coal proposal, and includes a reference to "social and
environmental harm," the Proponents' primary focus, as in Arch Coal described above, is on the
impact to Alpha of the possible risks associated with climate change. Further, the Proponents'
Proposal does not mention Alpha minimizing or eliminating operations that may adversely affect
the environment or public health (e.g., the Proposal focuses on the impact of regulatory and
public pressures on the Company, rather than the impact of Alpha on the environment).

In the present case, the Proposal focuses on the impact of environmental pressures, be
they regulatory or public, on the Company, rather than the impact of the Company on the
environment. This is evidenced, not only by the terms of the Proposal itself, but by the
references to the likely economic implications of climate change on companies, including the
statement that "[e]{Torts to reduce climate change can profoundly affect the valuation of many
companies” and that "company productivity/margins are likely to be structurally impaired by
new regulatory mandates, to reduce greenhouse gas emissions.” These statements clearly
indicate that the Proposal is focused on risks to, and liability of, the Company, rather than social
policy. These are matters for the business judgment of management, and are not appropriate {or
oversight by shareholders.

In short, Alpha believes that the Proposal focuses on its fundamental day-to-day business
operations and involves a matter that requires an internal assessment of various regulatory and
public policy risks. Morcover, a proposal may be excluded in its entirety when it addresses
ordinary business matters even if it also touches upon a policy matter. The fact that the Proposal
and supporting statement mention carbon dioxide emissions and climate change do not remove it
from the scope of Rule 14a-8(i}{7) because the Proposal fundamentally addresses the benefits,
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risks and liabilities Alpha faces as a result of its response to regulatory and public pressure to
address carbon dioxide emissions. Accordingly, based on the foregoing and in view of the
consistent position of the Staff on prior proposals relating to similar issues, Alpha believes that it
may properly omit the Proposal under Rule 14a-8(i}(7).

Based upon the foregoing, Alpha believes that the Propesal may properly be omitted
from its proxy solicitation materials for its 2009 annual meeting of sharcholders under Rule 14a-
8(i)(7), because the Proposal deals with the ordinary business operations of Alpha.

STAFF'S USE OF FACSIMILE NUMBERS FOR RESPONSE

Pursuant lo SLB 14C, in order to facilitate transmission of the Staffs response to my
request during the highest volume period of the shareholder proposal season, my facsimile
number is (276) 623-4321, and the Proponents' facsimile number is (212) 815-8663 (New York
City Office of the Comptroller).

CONCLUSION

Based upon the foregoing analysis, Alpha respectfully requests that the Staff concur that
it will take no action if Alpha omits the Proposal from its proxy solicitation materials for its 2009
annual meeting of shareholders. If the Staff does not concur with the positions of Alpha
discussed above, we would appreciate the opportunity to confer with the Staff conceming these
matters prior to the issuance of its Rule 14a-8 response.

Hf you have any questions or require any additional information, please do not hesitate to
contact me at (276) 619-4463.

Sincerely,

cc: Patrick Doherty, New York City Office of the Comptroller,
Bureau of Assct Management



Exhibit A

THE CITY OF NEW YORK RECEIVED
OFFICE OF THE COMPTROLLER
1 CENTRE STREET :
NEW YORK, N'Y 10007-2341 NDV 17 2008
Wll.l.l-;l\;'l C THOMPSON, JR EXECUTIVE DEPAATMENT
COMPTROLLER

November 12, 2008

Mr. Vaughn R Groves

Vice President, Secretary and
General Counsel

Alpha Nalural Resources, In¢
One Alpha Place

P. 0. Box 2346

Abingdon, VA 24212

Dear Mr. Groves.

The Office of the Comptroller of New York City is the custodlan and truslee of the
New York City Employees' Retirement Syslem, the New York City Teachers'
Retirement System, the New York City Police Pension Fund, and the New York
Cily Fire Department Pension, and custodian of the New York City Board of
Education Retirement System (the "funds®) The funds' boards of frustees have
authorized the Complroller to inform you of their Intention to offer the enclosed
proposal for consideration of stockholders at the next annual meeting

| submit the aitached proposal to you in accordance with rule 14a-8 of the
Securitles Exchange Act of 1934 and ask that it be included in your proxy
statement.

Letters from The Bank of New York certifying the funds' ownership, continually
for over a year, of shares of Alpha Natural Resources, Inc common stock are
enclosed The funds Intend fo continue to hold at least $2,000 worth of these
securities through the date of the annual meeting

We would be happy to discuss this initiative with you  Should the board decide to

endorse its provisions as company policy, our funds will ask ihat the proposal be ,
withdrawn from consideration at the annual meeting. Please feel free to contact |
me at (212) 669-2651 If you have any further questions on this matter !

Very trul
%
¢ Buid oherly

Enclosures
Algha Nalural Regources - cimato

@, New York City Office of the Comptroller -1-
Bureaw of Assel Management




WHEREAS:

In 2007, the Intergovernmental Panel on Climate Change found that that “warming of the climate
system is unequivocnl™ ond thot man-made greenhousc pas emissions are now believed, with
greater than 30 percent certainty, lo be the cause

Tn October 2007, a group 1eptesenting the world®s 150 scientilic and engineering academies
including the U § National Academy of Scicnces issued a report uiging governments to lower
greenhouse gas emissions by esiablishing o firm and rising price for such emissions and by
doubling energy research budgels to accclernte deployment of cieancr and more efficient
technologies

In October 2006, a reporl authored by former chief sconomist of The World Bank, Sir Nicolas
Stern, estimated that climale change will cast between 5% and 20% of global domnestic product il
crnissions are not reduced, ond that greenhouse gases can be reduced at a cost of approximately
1% of global economic growth The reporl also wained that "the investment that takes place in
the next 10-20 years will have a profound effect on the elimate in the second half of this century
and in the next ™

In 2004, combustion of coal was 1esponsible for approximalely 35% ol all preenhouse gas
emissions gencrated by fossil fuels in the U 8.

Mincteen 1) § states have established statewide emissions reduction goals and & majority of U 8
states have entered into segional initintives to reducc emissions Two such initiatives are the
Western Climale Initislive, a six-state coltaboration with an emissions reducticn goal of 15%
below 2005 levels by 2020; and the Regiona) Oieenhouse (3ag Initiative, involving tei
northeastern and mid-allantic stales that aim to reduce catbon dioxlde emissions from power
planis by 10% between 2009 and 2019 As of September 2008, the 11 S Senate was considering
al leasl nine proposals for o national cap-and-tzade system 1o regulate and reduce greenhouse gas
cmissions

in Oclobey 2008, Mckinscy & Company reported that, *E fioils to reduce climate change can
profoundly affcet the valuation of many companies, b exccutives so fer scem largely unaware.

»

In May 2007, Standard and Poors indicnted that energy elliciency is likely to emerge os & mnjor
part of the sohution 1o climate change, end wamned that the global power system “cen’t do
without coal, but it also continue 10 bum conl in its cunent form ™

In a July 2007 report, Citigroup wamned Lhat, “Prophesics of a new wave of Coal-fircd generation
have vaporized, while clean Coai technologies such as JGCC wilh carbon captuie and Coal to-
Liquids remain a decade awey, or moie,” and that, "company productivity/margins are likely lo
be structwinlly impaired by new 1egulatory mandates” {o yeduce greenhouse gos emissions

RESOLVED: The proposal requests a report {reviewed by o bonrd committee of independent
dircctors] on how the company is tesponding to rising regulatory and public pressue to
significantly reduce the socin] end enviionmental barm associated with carbon dioxide emissions
from the company's operations and {rom the use of its primary products
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BNY MELLON
ASSET SERVICING

US Securrilies Services

November 12, 2008

To Whom 1t Moy Coneem

Re: ALVPHA NAT RES INC. CUSYPit: 02076X102

Dear Madame/Sir:

The purpose of this lelter is to provide you with the holdings for the above relerenced asgst
conlinuously held in custody fom November 09, 2007 Lhrough today ol The Bank of New Yok
Mellan in the name of Cede nud Company for (he Mew Yoik City Bmployees' Retirement System

The New York City Employees' Relirement System 45,298 chaies
’leass do not hesilnte to contact me should you have any specific concems or questions

Sincerely,

Liar Araolimamms

Alice Tiedemnann
Vice President

One Waoll Sireel New York NY 10206
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BNY MELLON
ASSET SERVICING

US Secwtlies Secvices

Novemeber 12, 2008

To Whom It Moy Concem

Re: ALPIIA NAT RES INC. CUSTPH: 02076X102

Dear Madame/Sir;

The purpose of this lettex is to provide you with the holdings for the nbove referenced assel
conlinuously held in custody from November 09, 2007 through today at The Bank of New York
Mellon in the name of Cede and Compnny for the New Yorlk City Teachers' Retirement System

The New York City Teachers® Retirement System 25,714 shares
Please do not hesitate to contacl me should you have any specific conceins or questions

Sincerely,

/Z&;z Swelerncmo

Alice Tiedemann
Vice President

Ong Wall Strool. Mows York NY 10206
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BNY MELLON
ASSET SERVICING

US Secuwities Services

November 12, 2008

Toe Whom 1t viay Concern

Re: ALPHA NAT RES INC, CUSIB#: 02076X102

Dear Madame/Sir:

The pupose of this leiter is to provide you with the holdings for the above icfelenced asset
continuously held in custody fom November 09, 2007 through today at The Bank of New Yok
Mellen in the name of Cede and Company for the New York City Polico Penston Fund

" The New York City Police Pension Iind 5,900 shares
Plense do nol hesitate (o contact me should you have any specific concerns or questions

Sincerely,
.
(D, ~uoloma

Alice Tiedemann
Vice President

One Woll Street Hew Yark MY 10286
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BNY MELLON
ASSET SERVICING

LS Securitios Services

Novemnber 12, 2008

To Whom Il My Concern

Re: ALFHA NAT RES INC. CUSIP#: 02076X102

Dear Madame/Sir;

The purpose of Ihis letler is (o provide you with the holdings for the above referenced assel
contimuously held in custody from November 09, 2007 thiough today at The Bank of New York
Mellon in the name of Cede and Company for the New York City Fire Department Pension Fund

The New York Cily Fire Depatiment Pension Fund 4,800 shares
Please do not hesitate to conlac! me should you have any specilic concems or questions

Sincercly,

s el

Alice Tiedemamn
Vice President

Dne Wall Street New Yark NY 10286

£




BNY MELLON

ASSET SERVICING

\J5 Securities Sarvices

November 12, 2008

To Whom It May Concem

Re: ALPHA NAT RES INC. CUSIP#: 02076X102

Dear Modame/Sir:

The purpose of this leiter is to provide you with the holdings for the above refetcnced nssct
continuously held in custody from November 09, 2007 through today at The Bank of New York
Melion in the name of Cede and Company for the New Yok City Board of Education Retirement
System

The New York City Bomd of Education Retircment System 1,100 shares
Please do not hiesilate to contact me should you have uny specific conceins o1 questions

Sincerely,
P
f&t’. 3 Aezolimarnis

Alice Tiedemann
Virs Precidant

One Wall Streel New York NY V0286




Exhibit B

Alpha Natural Resources

SATETY, HEALTH AND ENVIRONMENTAL
CovMITTEE CHARTYER

1 Purpnse.

The Sofety, Health ond Environmental Commitlee ol Alpha Natuial Resources, Inc {the
“Company™) is appeinied by the Bomd of Ditectors {the "Board"} to provide oversight of the Company's
performance regarding protection of occupational health and safety and the environmenl, inciuding: (3)
the Company's complinnee with safety, health and environmental ond regulatory requirements; (i) the
Company's promulgation and enforcement of policies, procedures ond practices relative to protection of
the safely and health of employees, contiectors, customers and the public and the enviranment; (iii) the
plans, programs and processes cstablished by the Company to evaluate and mannge safety, health and
environmeniz! risks to ils busines, operstions, and products; (iv) the Company's response lo significant
safcty, health snd environmental public policy, legislative, regulatory, political and social issues and
trends thal muy affect the business operations, finuncisl performance, o1 public image of the Company or
the industry; nnd (v} such olher duties 05 assigned to it from time (o time by the Board

1. Committee Composition.

The Committee shall be comprised of three or more membets of the Board  The members of the
Committee shall be sppointed by tho Board and she]l serve until such member's successor is duly elecled
and qualified or until such member's eniljer resignation, retirement, removal from office o1 death  The
members of the Committee may be removed, with or withoul touse, by a majority vote of the Boord

Unless o Chaitman is elected by the fuli Bowd, the members of the Committee shall designale a
Chairman by majority vote of the full Committee membership. The Choinman will chair ol} meetings of
the Committer and set lhe ggendos for Committee meelings  The Choirmzn shall estoblish on annual
calendm with o proposed agendn of the metlers to be addressed ot each of the Committee’s scheduled
meetings during the yeor

TIf.  Delegntion of Dutles.

In fulfilling its responsibilities, the Commillee ig entitled to form and delegote any or all of its
responsibilities to 2 subcommittec consisting of one or more members of the Committee, when appropriate
and permitied by applicoble lcgal and regulntory requirements  Where so permilted, a subcommittee of
the Committee mny exercise Lhe powers and authority of the Committee and the Bozrd while neling within
the scope of the powers and responsibilities delegated to it




1V, Meetings

The Committee shall meet os often os its members deem necessary 1o [Uifill the Commitiee's
responsibililies A majority of the Commitice members shall constitute a quorum for the transaction of
the Cotnmittee’s business  The Committee shall nct upon the vole of a majority of its members at a duly
colfed meeting nl which 2 quorum is presenl  Any action of the Committee maoy be laken by a writien
instrument signed by il of the members of the Commitiee  The Committee shoil have the authority to
establish other rules and procedures for nelice and conduct of its meetings consistent with the Company’s
bylaws and the Corporate Governance Praclices and Policies

The Commillee may invile 1o ils meetings any director, member of managemen of the Company
and such other persons as it deems appropriate in erder o earry out ils responsibilities

Y. Powers nnd Dutles.

The foliowing tunctions shall be the recurring activilies of the Commiltee in carrying out its
respensibilities outlined in Section 1 of this Charter  These functions should serve as a guide with the
understanding (hat the Commitlee may cerry out additional or substitute functions and adopt additional
policies and procedures os may be appropriate in light of changing business, Jegisiative, regnlotory or
other condilions The Committce shall also carry out any other responsibilities and dulies delegated to it
by the Board from lime to time related to the purposes of the Commitiee outlined in Section 1 of his
Charnet

The Commitiee shall have the [ollowing specific powers and dulies:

1 Review appropsinte objectives ond polities for the Company relative to the prolection of the
henlth ond safety of employees, contiaclors, customers and the public and the environment, and
oversee the Company's moniloring and enforcement of (hese policies and the related procedures
and practices

2 Review with management the quality of the Company's procedures for identifying, assessing,
monitoring and moneging the princips! risks in the Company's business nssocinted with
occupalional health and safety ond the protection of the enviionment  While it is the
responsibility of mansgement to assess and manage the Company's exposure 1o salety, health and
environmenigl risks, the Commitlee will provide oversight by reviewing policies that povern
these procedures

3. Discuss annually with management the scope nnd plans for conducting audits of the Company's
safety, hcalth and environmeninl performonce  The Commitiee will slso meel with monagement
to discuss the signilicant results of the oudits

P Review and discuss with monngement any material noncompliance with safety, health and
environmenial laws, and manngement’s response Lo such roncomplionce

5 Review nnd discuss wilh management pending or threatened administrative, regulstory, or
judicial proceedings that sre material to the Compeny end management's respense to such
proceedings

6 Review and discuss any significant safety, health ond epvironmentaj public policy, legisiative,

regulotory, political and social issues and trends that may affect the business operations, finencial
performance, or public image of the Compony or the industry, ond manegement's respanse to
such matiers

2.



7 Review with management the Compony's procedures for the hondling of complainls regording
safety, health and coviropmental marers

3 Review and renssess the adequacy of this Cherter annually end recommerd any proposed changes
1o the Board for npproval

9 Conduet an annuel pecformance evaluation of the Commilice

10 Perlonm such othes dulies and responsibilities, consistent witly this Charler and governing laws, as
may be delegated 1o the Committee from time to lime by (he Board

1 Report to the Board on o regular busis and make such recommendsations wilh respect Lo any of the
above mntters as the Committee deenss necessary or appropriote

V1 Committeo Resonrees.

The Committee, in discharging ils oversight role, is empowered to study or investipate any mattes
of intercs! ot concern thol the Committee deems appropriate. The Committee shall have the sole nuthority
to select and retain o consullant, to lerminale any consultont retoined by it, ond to npprove the consultant's
fees and other retention terms  The Compeny shall provide for spproprinte funding for such counsel or
experts retained by the Commitice

VII.  Understanding n¢ to the Conunitiee's Rote.

Management of the Company is responsible lor the day-to-day operation of the Compony's
business. As a vesult, the Compony's officers and employces and other persons wha may be engoged by
the Comumiltee may have more time, kmowledge and detailed information sbout the Company than do the
Commiltee members  The Committee will teview information, opinions, eports o1 slatements presented
to the Committce by the Company’s olficels or employees or other persons as o matters the Commitiee
members reasonobly befieve are within such other person's professions! or expert competence and whe
hos been selected with reasonoble care by a1 on behall of the Company  While the Commiltee hos the
responsibilitics and powers sel forth in this charte, each member of the Commities, in the performance of
his or her duties, will be cntitied 1o rely in good faith upon reports presented to the Commitiee by (hese
experis  Accordingly, the Commitiee’s 1ole does not provide any special assurances wilh regard lo
matters thal are oulside the Commiitce’s arca of experlise or thal are the taditionai responsibility of
managamenl
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Climate Change Disclosure

Maxxim Rebuild We own Maxxim Rebuild Co., LLC, a mining equipment company with facilities in
Kentucky and Virginia. This business Jargely consists of repairing and reselling equipment and parts used in surface
mining and in supporting preparation plant operations. Maxxim Rebuild had revenues of $29.2 million for 2007, of
which epproximately 879% was generated by services provided to our other subsidiaries and approximately 13% was
generated by sales to extemal customers, including $1.2 million to export customers.

' Dominion Terminal Associates. Through our subsidiary Alpha Terminal Company, LLC, we hold a 32.5%
interest in Dominion Terminal Associates, a 22 million-ton annual capacity coal export terminal located in Newport
News, Virginia. The terminal, constructed in 1982, provides the advantages of unloading/transloading equipment
with ground storage capability, providing producers with the ability to custom blend export products without
disrupting mining operations. During 2007, we shipped a total of 1.8 million tons of coal to our customers through
the terminal. We make periodic cash payments in respect of the terminal for operating expenses, which are partially
offset by payments we receive for transportation incentive payments and for renting our unused storage space in the
terminal to third parties. Qur cash payments for expenses for the terminal in 2007 were $4.1 million, partially offset
by payments received in 2007 of $2.7 million. The terminal is held in a partnership with subsidiaries of three other
companies, Dominion Energy (20%), Arch Coal (17.5%) and Peabody Energy (30%). We and our other interested
partaers were pursuing an investinent of approximately $35.0 for the construction of a new import facility at the
terminal. During 2007, the previously indicated demand by electric utilities for import coals shifted, with the result
that there is insufficienl demand to warrant the project. Consequently, the project has beea deferred.

Gallatin Materials LLC. On December 28, 2006, our subsidiary, Palladian Lime, LLC (“Palladian™)
acquired a 949 ownership interest in Gallatin Materials LLC (“Gallatin"), a start-up lime manufacturing business
in Verona, Kentucky by assuming liabilities in the amount of $3.6 million consisting of a note payable in the amount
of $1.8 million and accounts payable end accrued expenses in the amount of $1.7 million. The Liabilities assumed
were allocated to fair value of assets acquired consisting mainly of intangible assets. In addition, Palladin agreed to
and made (i) cash capital contributions of $10.3 million, of which $3.3 million was funded as of December 31, 2006,
(ii) a committed subordinated debt facility of up to $8.8 million provided 1o Gallatin by Palladian, of which
$3.8 million was funded as of December 31, 2007 and (iii} a letter of credit procured for Gallatin's benefit under our
current senior credit facility in the amount of $2.6 million to cover project cost overruns. The first of two planned
rotary pre-heater lime kilns is expected to be in production in the first quarter 2008 and will produce lime to be sold
primarily to coal-bumning utilities as a scrubbing agent for remaving sulfur dioxide from flue gas, helping them to
meet increasingly stringent air quality standards under the federal Clean Air Act. The lime will also be sold to steel
producers for use as flux in electric arc and basic oxygen furnaces. The minority owners were granted restricted
member interests in Gallatin, which vest based on performance criteria approximately three years from the closing
date and which, if eamed in their entirety, wouid reduce our ownership to 77.5%. Approximately $22.3 million was
spent on capital expenditures by Gallatin during 2007. As of Dacember 31, 2007, Gallatin borrowed $18.5 million
for project financing.

Gallatin will produce two basic qualities of lime. High calcium lime is used by both the steel industry as a
fluxing agent in both electric arc and basic oxygen furnaces and the utility industry as a scrubbing agent for flue gas
desulphurization. Gallatin’s medium magnesium lime is only used by the steel industry as a fluxing agent.

Miscellaneous. 'We engage in the sale of certain non-strategic assets such as timber, gas and oil rights as well
as the leasing and sale of non-strategic surface properties and reserves. We also provide coal and environmental
apalysis services.

Employee and Labor Relations

Approximately 96% of our coal production in 2007 came from mines operated by enion-free employees, and
es of December 31, 2007, over 94% of 3,640 employees were union-free. We believe our employee relations are
good, and there have been no material work stoppages at any of our properties in the pasi ten years.
Environmental and Other Regulatory Matters

Federal, state and local authorities regulate the U.S. coal mining industry with respect to matiers such as
employee health and safety, permitting and licensing requirements, air quality standards, water pollution, plant and
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wildlife protection, the reclamation and restoration of mining properties after mining has been completed, the
discharge of materials into the environment, surface subsidence from underground mining, and the effects of mining
on groundwater quality and quantities. These requirements have had, and will continue to have, a significant effect
on our production costs and our competitive position. More stringent future requirements may impose substantial
increases in eguipment and operating costs 1o us and delays, interruptions, or a termination of operations, the extent
of which cannot be predicied We intend to respond to any such future regulatory requirements at the appropriate
time by implementing necessary modifications to facilities or operating procedures. Future requirements, such as
those related to preenhouse gas ernissions, may alse cause coal to become a less attractive fuel source, thereby
reducing coal's share of the market for fuels used to generate electricity. Any such requirements may adversely
affect our mining operations, cost structure, revenues, or the ability of our customers to use coal,

We strive to conduct our mining operations in compliance with afl appficable federal, state, and local laws and
regulations. However, because of extensive and comprehensive regulatory requirements along with changing
interpretations of these requirements, violations occur from time to time. Since our inception in 2002, none of the
agsessed violations or associated monetary penalties has been material to our operations. Nonetheless, we expect
that future liability under or compliance with environmental, healih and safety requirements could have a material
effect on our operations or competitive position. Under some circumstances, substantial fines and penalties,
including revocation or suspension of mining permits, could be imposed under the laws described below. Monetary
sanctions and, in severe circumstances, criminal sanctions could be imposed for failure to comply with these laws.

‘ As of December 31, 2007, we had accrued $91.2 million for reclamation liabilities and mine closures,
including $8.2 million of current liabilities,

Climate Change. One major by-product of burning coal is carbon dioxide, which is considered a greenhouse
gas and is a major source of concern with respect to global warming. Considerable and increasing government
attention in the United States and other countries is being paid 1o reducing greenhouse gas emissions, including
emissions from coal-fired power plants. Congress is actively considering legislation Lo reduce greenhouse gas
emissions in the United States, and there are a number of state and regional initiatives underway. Efforts to reduce
greenhouse gas emissions could adversely affect the price and demand for coal.

The United States has not ratified the Kyoto Protoco! to the 1992 Framework Convention on Global Climate
Change (the “Protocol”), which became effective for many countries in 2005 and establishes a binding set of
emission targets for greenhouse gases. However, the United States is actively participating in various international
initiatives to reduce greenhouse gas emissions, including negotiations for a new international climate treaty o
replace the Protocol. Under the current schedule, the new treaty would be agreed to in late 2009.

In addition to possible future U.S . trealy obligations, regulation of greenhouse gases in the United States could
cccur pursuant to federal legislation, regulatory changes under the Clean Air Act, state initiatives, or otherwise. At
the federal level, Congress is actively considering numerous climate change bills, including biils that would
establish nationwide cap-and-trade programs to reduce greenhouse gas emissions. Most prominently, in 2007 the
Lieberman-Warner America's Climate Security Act passed the Senate Environment and Public Works Committee,”
and this bill or similar legislation is expected to be taken up by the full Senate during 2008.

To date, the U.S. Environmental Protection Agency (“EPA'™) has not regulated carbon dioxide emissions. In
2007, however, the U.S. Supreme Count ruled in Massachuserts v Environmental Protection Agency that the Clean
Air Act gives EPA the authority to regulate vehicle tailpipe emissions of greenhouse gases and that EPA had not yet
articulated a reasonable basts for not issuing such regulation. A similar Jawsuit, currently pending before the
U.S. Court of Appeals for the District of Columbia Circuit, challenges EPA’s faflure in 2006 to regulate carbon
dioxide in its new source performance standards covering power plants and industrial boilers. These lawsuits could
result in the issvance of a court order requiring the EPA 1o set emission limitations for catbon dioxide from
stationary sources such as power plants.

State and regional climate change initiatives may toke effect before federal action. Ten Northeastern states
(Connecticut, Delaware, Maine, Maryland, Massachusetts, New Hampshire, New Jersey, New York, Rhode Island,
and Vermont) have entered the Regional Greenhouse Gas Initiative (“RGGI™) Agreement, caliing for a ten percent
reduction of carbon dioxide emissions by 2018, with state programs o be launched by January 1, 2009.
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Participating states are developing their state rules pursuant to a model rule issued by RGGI. Another group of
Northeastern states (Connecticut, Delaware, Maine, New Hampshire, New Jersey, New York, and Vermont), joined
by New York City, have bronght a court action seeking to declare carbon dioxide emissions from power plants to be
a public nuisance. A decision is pending before the U.S. Court of Appeals for the Second Circuit. Climate change
developments are also taking place on the west coast. In September 2006, Califomia adopted greenhouse gas
legislation that prohibits long-term base-load generation from having a greenhouse gas emissions rate greater than
that of a combined cycle natural gas generator and that allows for long-term deals with generators that sequester
carbon emissions. In January 2007, the California Public Utility Commission adopted regulations implementing the
new legislation and establishing the greenhouse gas emission standard at 1,100 pounds of carbon dioxide per
megawatt-hour. In February 2007, Arizona, California, New Mexico, Oregon and Washington, later joined by
Montane, Utah, and two Canadian provinces, announced the Western Regional Climate Action Initiative to develap
a regional target to reduce greenhouse gas emissions and to devise a market-based program to meet the target.

Implementation of these or any other climate change standards or initiatives will likely require additional
controls on coal-fired power plants and industrial boilers and may even cause some users of our coal to switch from
coal to a lower carbon fuel or more generally reduce the demand for coal-fired electricity generation. This could
result in an indeterminate deciease in price and demand for coal nationally.

Mining Permits and Approvals. Numerous governmental permits or approvals are required for mining
operations. The permitting process requires us to present data to federal, state or local authotities pertaining to the
effects or impacts that any of our proposed production, processing of coal, or other activities may have upon the
environrnent. The authorization, permitting andfor implementation requirements imposed by the permits or
authorizations may be costly, time and resource consuming, and may delay commencement or continuation of
our operations. Also, past or ongoing violations of federal and state mining laws could provide a basis to revoke
existing peérmits and/or deny or cause delay in the issuance of additional permits if an officer, director or a
stockholder with a 10% or greater interest in an affiliated entity has violated federal or state mining laws or if that
person is in a position to control another entity that has outstanding permit violatiens.

Typically, our necessary permit applications are submitted several months, or even years, before we plan to
begin mining a new area. Although some permits or authorizations may take six months or longer to obtain, in the
past we have generally obtained our mining permits without significant delay. However, as there have been a
growing number of court chaflenges filed against agency decisions to issue coal mining permits, we cannot be sure
that difficuity in obtaining timely permits in the future will not occur.

Surface Mining Control and Reclamation Act. The Surface Mining Control and Reclamation Act of 1977
(“SMCRA™), which is administered by the Office of Surface Mining Reclamation and Enforcement (“OSM"),
establishes mining, environmental protection and reclamation standards for all aspects of surface mining as well as
many aspects of deep mining. Mine operators must obtain SMCRA permits and permit renewals from the OSM, or
from the applicable state agency if the state agency has obtained primacy. States in which we have active mining
operations have achieved primacy.

SMCRA permit provisions and performance standards include a complex set of requirements which include,
but are not limited to the following: reclamation performance bonds, coal prospecting: mine plan development;
topsoil removal, storage and replacement; selective handling of overburden materials; mine pit backfilling and
grading; disposal of excess spoil; protection of the hydrologic balance; subsidence control for underground mines;
surface drainage control; mine drainage and mine discharge control and treatment; post mining land use devel-
opment; re-vegetation: compliance with many other major environmental statutes, including the Clean Air Act;
Clean Water Act; Resource Conservation and Recovery Act (“RCRA™) and Comprehensive Environmental
Response, Compensation and Liability Act (“CERCLA" or “Superfund™). Also, the Abandoned Mine Land Fund,
which was created by SMCRA, requires a fee on all coal produced. In 2007 and 2006, we recorded $5.0 million of
expenses for this reclamation tax each year.

Surety Bonds. Mine operators are ofien required by federal and/or state laws to assure, usually through the
use of sprety bonds, payment of certain long-term obligations including, but not limited to, mine closure or
reclamation costs, federal and state workers’ compensation costs, coal leases and other miscellaneous obligations.
We have a committed bonding facility with Travelers Casuvalty and Surety Company of America, pursuant to which
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Risk Factors

and (iv) other matters. In 2007, the implementation of the MINER Act continued throngh to the regulatory process.
Forexample, new penalty regulations with the effect of significantly increasing regular penalty amounts and special
assessmment were passed. Further, regulations were implemented relating to mine seal requirements increasing cost
of compliance. The outlook for 2008 includes a possibility that additional new federal legislation known as the
S-MINER Act could be passed that would increase the cost structure and materially adversely affect our mining
operations. The legislation would, for example, require: a) technological advancements and improvements at
expedited rates; b) require mining plan and ventilation changes, as well as affect the materials used for ventilation
purposes; ¢) impose additional requirements for compliance with examinations for hazardovs conditions; d) impose
more stringent industrial hygiene requirements; &) impose requirements for changing to more costly belt conveyor
materials; f) impose additional requirements for sealing areas; and g) increase the maximum assessed penalty
amounts currently authorized and penalry payment obligations. Varjous states also have enacted their own new laws
and regulations addressing many of these same subjects. In 2007, the State of West Virginia, for example, enacted
legislation that imposes additional burdens on coal operators, including, among other things, a) the prohibition of
the use of belt air upless approval is obtained; b) imposing additional design requirements for seals; ¢) mandating
education and certification programs for miners; and d) continuing its advance for the imposition of additional
technological improvements recommended by a task force. Our compliance with these or any new mine health and
safety regulations could increase our mining costs. New legislation or administrative regulations (or new judicial
interpretations or administrative enforcement of existing laws and regulations), including proposals related to the
protection of the environment that would further regulate and tax the coal industry, may also require ns or our
customers 1o change operations significantly or incur increased costs.

These regulations, if proposed and enacted in the future, could have a material adverge 2ffect on our financial
condition and results of operations.

Extensive environmental regulations affect our customers and could reduce the demand for coal os a fuel
source and cause our sales to decline.

Our operations and those of our customers are subject to extensive environmental regulation relating o air
emissions, water discharges, generation and disposal of waste materials, and permitting of operations. These
requirements are a significant part of the costs of our respective businesses, and our costs relating to environmental
matters are increasing as environmental regulation becomes more stringent.

In particular, The Clean Air Act and similar state and local laws extensively regulate the amount of sulfur
dioxide, particulate matter, nitrogen oxides, and other compounds emitted into the air from electric power plants,
which are the largest end-users of our coal. A series of more stringent requirements are expected to become effective
in coming years, including EPA’s Clean Air Interstate Rule that focuses on sulfur dioxide and nitrogen oxides from
coal-fired power plants, and increased regulation relating to particulate matter, ozone, haze, mercury and other air
pollutants.

One major by-product of burning coal is carbon dioxide, which is considered a greenhouse gas and is a major
source of concern with respect to global warming. Future regulation of greenhouse gases in the United States could
occur pursuant to future U S. reaty obligations, such as the projected new treaty to replace the Kyolo Protocol, new
legislation that for example may establish a carbon tax or cap-and-trade program, or otherwise. State and regional
climate change initiatives, such as the Regional Greenbouse Gas Initiative of eastern states, the Westem Regional
Climate Action Initiative, and recently enacted California legislation, may take effect before federal action.

Considerable uncertainty is associated with these air emissions initiatives. The content of new treaties or
lcglsl ation is not ye1 determined, and many of the new regulatory initiatives remain subject to review by the agencies
or the courts. These more stringent air emissions lirnitations, however, such regulations will require significant
emissions control expenditures for many coal-fired power plants and could have the effect of making coal-fired
plants unprofitable. Any switching of fuel sources away from coal, closure of existing cosl-fired plants, or reduced
construction of new plants could have a material effect op demand for and prices received for our coal. The majority
of our coal supply agreements contain provisions that allow a purchaser to terminate its contract if Jegislation is
passed that either restricts the use or type of coal permissible at the purchaser's plant or results in specified increases
in the cost of coal or its use to comply with applicable ambient air quality standards. As a result, these generators
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may switch to other fuels that generate Jess of these emissions or install more effective pollution control equipment,
possibly reducing future demand for coal and the construction of coal-fired power plants.

Also, see liem 1, “Environmental and Other Regulatory Matters” for a discussion of environmental issues
potentially affecting our operations.

Our operations may impact the environment or cause exposure to hazardous substances, and our
properties may have environmental contamination, which could result in material liabilities to us.

Our operations currently use hazardous materials and generate limited guantities of hazardous wastes from
time to time. Our Predecessor and acquired companies also utilized certain hazardous materials and generated
similar wastes. We may be subject to claims under federal and state statutes and/or common law doctrines for toxic
torts, natural resource damages and other damages as well as for the investigation and clean up of soil, surface water,
groundwater, and other media. Such claims may arise, for example, out of current or farmer conditions at sites that
we own or operate currently, as well as at sites that we or our Predecessor and acquired companies owned or
operated in the past, and at contaminated sites that have always been owned or operated by third parties. Our
liability for such claims may be joint and several, so that we may be held responsible for more than our share of the
contamination or other damages, or even for the entire share. We have not been subject to claims arising out of
contaminatjon at our facilities, and are pot aware of any such contamination, but may incur such liabilities in the
future.

" We maintain extensive coal slurry impoundments at a number of our mines. Such impoundments are subject to
extensive regulation. Slurry impoundments maintained by other coal mining operations have been known to fail,
causing extensive damage to the environment and natural resources, as well as liability for related personal injuries
and property damages. Some of our impoundments overlie mined out areas, which can pose a heightened risk of
failure and of damages arising out of failure. If one of our impoundments were to fail, we could be subject to
substantial claims for the resulting environmental contamination and associated liability, as well as for fines and
penalties.

These and other similar unforeseen impacts that our operations may have on the environment, as well as
exposures to hazardous substances or wastes associated with our operations, could result in costs and liabilities that
could materially and adversely affect us.

Also, see Ttem 1, “Environmental and Other Regulatory Matters” for discussion related to “Superfund,” and
I‘RCRA_”

We may be unable to obtain and renew permits necessary for our operations, which would reduce our
production, cash flow and prafitability.

Mining companies must obtain numerous permits that impose strict regulations on various environmental and
safety matters in connection with coal mining. These include permits issued by various federal and state agencies
and regulatory bodies. The permitting rules are complex and may change over time, making our ability to comply
with the applicable requirements more difficuit or impractical, possibly precluding the continuance of ongoing
operations or the development of future mining operations. The public, including non-governmental organizations
such as anti-mining groups and individuals, have certain rights by statutes to comment upon, submit objections to,
and otherwise engage in the permitting process, including bringing citizens' lawsuits to challenge such permits or
mining activities. Accordingly, required permits may not be issued or renewed in a timely fashion (or at all), or
permits issued or renewed may be conditioned in 2 manner that may restrict our ability to efficiently conduct our
mining activities. Such inefficiencies would likely reduce our production, cash flow, and profitability.

Permits under Section 404 of the Clean Water Act are required for coal companies to conduct dredging or
filling activities in jurisdictional waters for the purpose of creating slurry ponds, water impoundments, refuse areas,
valley fills or other mining activities. The Army Corps of Engineers (the “COE™) is empowered to issue
“nationwide” permits for specific categories of filling activity that are determined to have minimal envircnmental
adverse effects in order to save the cost and time of issuing individeal permits under Section 404, Netionwide Permit
21 authorizes the disposal of dredge-and-fill material from mining activities into the waters of the United States. On
October 23, 2003, several citizens groups sued the COE in the U.S. District Court for the Southern District of West

END

31




