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Re:  American Express Company
Dear Mr. Norman:

This is in regard to your letter dated February 6, 2009 concerning the shareholder
proposal submitted by the Teamsters General Fund for inclusion in American Express’
proxy materials for its upcoming annual meeting of security holders. Your letter indicates
that the proponent has withdrawn the proposal, and that American Express therefore
withdraws its December 18, 2008 request for a no-action letter from the Division.
Because the matter is now moot, we will have no further comment.
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Washington, DC 20001
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‘Segurities. and Exchange Commission
Officorof Chief Courisél:
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Re:  Stoékholder Proposdl Submiteed By Teainsters: Qeiieral Futid to" Admgiicas Bxpﬂess
Company

Ladies.and Geptlemen:

Thisdetieris in tefereitce tb Aeriosn Espress Comipanysisquest for:noaetion, dared.

- Decewiber 18,2008 with respect to the proposal dated, November 12, 2008 (the “Proposal™)-from
‘the Teanstérd General-Fund: for inclisionin the proxty miterials for the-Coniipany*s 2009 Anhual
Meetmg of:Stockholders.

Amencan ‘Express Company-and the Teanisters General Fyjnd have reached an understanding in
tion with:the issues addressed ini the- Proposal, and 1attich:a-copy, of thie letter from the.
_ shareholder propenient withdrawing the Proposal.

. Accordingly; American Express:Cornpany hereby withdraws its no.action tequest of Decomber
1& ‘2008 in‘consideration:of the General Fund's withdrawat ofitheir Proposal ﬁmmd*you have

a0y questions;.of: should you: require any additional information regarding the foregoing, please
0 1ot hiesitate to-contact me ati(212) 640-5583 - Carol Schwiitz 41'(212) 649-5714

Thank-you. forhour prompt attention:to this matter.
Sﬁephen P. Noiman

Curpnrate Secretaxy
American Express Company
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JAMES P, HOFFA
: ‘Ganersl Pregident

75 Louisigna Aveniig, W
Washington; 68 Zﬁﬂm
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Déar'Ms: Notman:

_ I hereby: withdraw: the resolution filed on behalf of the Teamsters Genatal
Fund to be inchided: i the Company’s 2009 Proxy Statentegt.

i you shenld- have any iy Giestions abowt the withdrawal of this.
‘proposal, pledss difect them to Jaxme Carmll of the Capital Stratepies Department

_ak (292) 624:81:00,
Sincerely, - -
Touis Malrzaa
Assmant Pirector
Capn&i Strategies Department
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February 5, 2009 . ‘ ' ' New York, NY 10285

Securities and Exchange Commission
Office of Chief Counsel

Division of Corporation Finance

100 F Street, N.E.

Washington, DC 20549

Re:  Stockholder Proposal Submitted by Teamsters General Fund
Ladies and Gentlemen: |

This letter is in reference to American Express Company’s request for no action, dated
November 24, 2008 with respect to the proposal dated November 12, 2008 (the “Proposal”) from
the Teamsters General Fund for inclusion in the proxy materials for the Company’s 2009 Annual
Meeting of Stockholders.

American Express Company and the Teamsters General Fund have reached an understanding in
connection with the issues addressed in the Proposal. Accordingly, American Express Company .
hereby withdraws its no action request of November 24, 2008 in consideration of the General
Fund’s withdrawal of their Proposal. Should you have any questions, or should you require any
additional information regarding the foregoing, please do not hesitate to contact me at

(212) 640-5583 or Carol Schwartz at (212) 640-5714.

Please acknowledge receipt: of this letter by stamping and returning the enclosed receipt copy of
this letter. Thank you for hour prompt attention to this matter.

Very truly yours,

24 V‘-‘—‘—\
Stephen P. Norman
Corporate Secretary
American Express Company
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January 22, 2009
U.S. Securities and Exchange Commission’
Division of Corporation Finance
Office of Chief Counsel
100 F Street, N.E.
Washington, D.C. 20549
BY FEDEX AND EMAIL
Re: Response to the T ’ nse to our D 18, 2008
Regarding the Exclusion of a Stockholder Proposal

Ladies and Gentlemen:

On December 18, 2008, we, on behalf of our client, American Express Company,
a corporation organized under the laws of the State of New York (the “Company”), notified the
staff of the Division of Corporation Finance (the “Staff”} of the Securities Exchange
Commission (the “Commission™) by letter (the “December 18 Letter”) that the Company intends
to exclude a stockholder proposal (the “Proposal”) it received from Mr. C. Thomas Keegel on
behalf of the Teamsters General Fund (the “Proponent™). On January 15, 2009, the Proponent
responded by letter to the Staff (the “Response™), which Response is included herewith as
Exhibit A

We believe that, notwithstanding the Proponent’s arguments to the contrary in the
Response, our December 18 Letter provides in and of itself sufficient grounds for excluding the
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Propoénl from the Company’s 2009 proxy materials. As such, we continue to rely on the
arguments we have made therein. Nonetheless, the Response makes two arguments to which we
would like to respond, and we thus hereby respectfully submit this letter in response to the

Response. :

First, we note that the Proposal was substantially similar to a proposal submitted
by the Proponent to SunTrust Banks, Inc. (“SunTrust”) for incorporation in SunTrust’s 2009
proxy materials (the “SunTrust Proposal™). In a letter to the Staff dated November 21, 2008,
SunTrust sought the Staff’s permission to exclude the SunTrust Proposal from SunTrust’s 2009
proxy materials. As you are aware, on December 31, 2008, the Staff notified SunTrust that the
Staff would not recommend enforcement action if SunTrust excluded the SunTrust Proposat
from its 2009 proxy materials in reliance on Rule 14a-8(i)(3). In so doing, the Staff noted that
the SunTrust Proposal, by its terms, “appear[ed] to impose no limitation on the duration of the
specified reforms™ while at the same time referring to participation by SunTrust in the TARP
program. .

The Proposal to the Company suffers from the same infirmity. While the
Proposal “did not impose any limitation on the duration of the specified reforms,” the Proposal
also makes reference to participation in the TARP program, thus creating an ambiguity as to the
intended duration of the reforms. The Proposal to the Company did not make it express that the
reforms were intended “for so long as” the Company participated in the TARP program (in fact,
at the time the Compaiiy submitted its December 18 Letter, it was not participating in the TARP
program). In the Response, however, in addressing the prohibition on accelerated vesting of
equity awards, the Proponent states that “should the Proposal’s recommended set of reforms be
adopted...the acceleration should be prohibited while the Company is participating in TARP.”
Thus, in reliance on the Staff’s rationale in permitting SunTrust to exclude the SunTrust
Proposal, we believe the Proposal may be excluded from the Company’s 2009 proxy materials.

Finally, while we are sympathetic with the Proponent’s statement in the Response
that it “is given 500 words to define and support its precatory Proposal’s required actions and
measures” and that, given these limnitations it “does not have the capacity to explicitly define
each term of the Proposal,” we also note, as we did in our December 18 Letter, that the Proposal
contains seven different proposed reforms. Certainly, the Proponent would have had
substantially more, and undoubtedly sufficient, room to clarify the many ambiguities we have
illuminated in our December 18 Letter had the Proponent limited the scope of the Proposal to a
few, more closely related reforms. Not only would this cure the “vagueness and indefiniteness”
of the Proposal, but also our concern that the broad range of propesed reforms unlawfully limits
the Company’s board of directors to manage the business and affairs of the Company.
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~ Weare filing six hard copies of this letter and Exhibit A, as well as a full copy of .
the December 18 Letter and its related exhibits. In accordance with Rule 14a-8(), a copy of this
letter and its attachments is also being sent to the Proponent. If you bave any questions or need
any further information, please call the uhdersigned at 212-225-2920.

Enclosures

cc:  C. Thomas Keegel, Teamsters General Fund

Carol Schwartz, Esq.
Harold E. Schwartz, Esq.
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EXHIBIT A

INTERNATIONAL BROTHERHOOD oF TEAMSTERS

JAMES P. HOFFA C. TIHOMAS KEEGEL

General Presidenm General Secretery-Treasurer
25 Louisiana Avenus, NW 20?.62_4.6900
Washington, DC 20001 wwwtsarnstirong

.S, Securities and Exchange Commtsmon -
Office of the Chief Counsel

Division of Corporation Finance

100 F Street, N.E.

Washington, D.C. 20549-1090

Re: American Express Company’s No-actlon Request Rogarding
Shareholder Proposal Submitted by the Teamsters General Fund

Dear Sir or Madam: -

The Tsamsters Genergl Fund (the “Fund™) hereby submits this letter in reply
to American Express Company’s ("American Express” or “Company”™) Reguest
for No-Action Advice to the Security and Exchange Commission’s Division of
Corporation Finance {(*Staff”) concerning the Fund’s Executive Compensation
Reforms proposal (“Proposal™) sabmitted to the Company for inclusion in ts 2009
proxy materials. The Fund respectfully submits that the Company has failed to
satisfy its burden of persuasion and should not be granied permission to exciude
the Proposal. Pursuant to Rule 14a-8(k), six paper copies of the Fund’s reyponse
arg hereby included and a copy has been provided to tite Company.

The Proposal urgos the Board of Directors and its aompenmﬁon comunittee
to nnplemcnt a recommended set of reforms that imposes important limitations on
senior executive campensation in the event that American Express participates in
the Troubled Asset Relief Program (“TARP?) established by the Economic
Emergency Stabilizatlon Act.

American Express contends that it is eatitled to exciude the Proposal in -
reliance on Rule 14a-8(1)(3); Rule 14a-8(c), pursuant to Rule 14a-8(i)(3); Rule
14a-8(i)(2); and, Rule 14a-B()(7).
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It is weﬂ—mtabhalmd that sharcholder proposals concerning the
compensation of sanior executives are appropriste for shnreholder.acﬁcm and the
Company should not be permitted to exclnde the Propasal from its-2009 proxy

o] , _

L The Compauy Falls To Satisfy Its Burden Of l.’ersmu_!on That The
Proposal Is Vague And Indefinite '

Tn Staff Legal Bullstin 14B, the Staff clarified its views on the application
of Rule 14a-8(IX3), including the appropriateness of cxcluding proposals on the

| grounds of vagueness. ‘The Stuff explained that It may be appropriate to excludo ox
modify 2 strtement wherg: : ' _

The resolution contained in the proposal is so inbarently vagne or
indefinite that neither the stockholders voting on the proposal, nor the
' company in implementing the proposal (if adopted), would be able to
determine with sty vessonsblo ceypuinty exactly what actions or measures

the proposal requires, . . . (Bmphasis added).

Thus, the Company faces a very high burden when it secks $0 exclude the Proposal
as being so vague and indefinite that the Company and its shareholders wouid not
be able to determine “with any reasonable certansiy™ the Proposal’s reyuired
actiops. '

Asserting deficiencies in virtually every line of the Proposal's “Resolved”
clause, American Express claims that the Proposal’s demands are “rife with
ambiguity” and “inherently vague.” We believe that in each of these assertions,
the Company fails to meet the burden of persuasion set by the Staff,

A The Term “Senior Executive,” As Used In The Proposal, Does Not Prevent
The Compuny And Its Sharcholders From Determining With Reasonable
Cartainty The Propoesal s Requirementy

. American Express argues that the “absence of clarity as to the mesaning of
the term ‘senior executive’ would make it impossible for the Company to
determine what is required under the Proposal as a whole if it were to be
approved.” Americah Express asserts that the term *senior executive” is subject to
a variety of interpretations, including the Company's twelve executive officers
within the meaning of Rule 3b~7 of the Exchange Act, any of the 135 participants
in the Company’s “Senior Executive Severamce Plan,™ or “Senior Executive
Oftficer” as defined for the purposes of TARP.
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In making this argument, American Express ignares the -long-standing
precedent set by the SEC regarding the appropriateness of the term “senior
executive.” As clarified in Staff Legal Bulletin 14A, sinco 1992 the Staff has
diffcrentiatud botween shareholder proposals “that relate to genoral employee
eompensation matters™ xod those “that concern only genior executive and director
compensation. . . .” (Bmphasis added). In using the term “senior executive,” the
Proposal thus employs the Staff’s own, terminology, which has been used time and
time again in the context of sharcholder proposals without any resulting ambiguity.

The Staff has rejertod arguments mmch like the ane American Express
advauces hexe, In The AES Corporation (avail. Merch 12, 2008), the Company
argued that a proposal asking the Board to adopt an executive compensation plan
for senior executives based on a “pay for superior performance™ policy (a “pay for

" superior performance proposal”) did not define what 3 “senior executive” is or

which executives of the Company would be includod within the scope of “senior
exooutives.” Similarly, th Avaya Me (avail Oct. 18, 2006), Avaya argued that,
left undefived, the term “semior exscutive™ M a pay for superior performance
proposal could mean: only the named executive officers listed in the Company’s
proxy statement; reporting persons under Section 16 of the Securities Bxchange
Act of 1934; all employees ¢lesified as senfor vice president or higher; or all
individuals classificd as vice prosidents or higher, In S8BC Communications, Inec.
(avail. Jan. 18, 2005) and Emerxon Flectric Co. (avail, Oct. 24, 2005), the
companies 8lso presented similer arguments about the vagueness of the term
“senior executive.,” In all of these cases the SEC determined that the proposals
were appropriate for a sharcholder vote, with no call for revisions

B.  The Phrase “Annual Incentive Compensation (Bonus)," As Used In The
Proposal, Does Not Prevemt 1he Company and fts Shareholders Frons
Determining With Reasonable Certainly The Propusal s Requlrements

American Bxpress argues thal becauso the phrase “anmual incentive
compeusation (bonus)™ is not defined, jt is not clear what types of compensation
would be covered by the Proposal. Specifically, American Express argues that it is
uncicar whether the phrase refers to compensation covered by the term “bonus” or
compensation covered by the term “incentive comtpensation” under Rogulation S-
K of the Exchangt Act. To bo clexr, the Proposal calls for “a Kmit on senior
exestive target anuual incentive compensation (bonus) to an amount no greater
than one times the executive’s anmmal salary.” :

Because the term “bonus™ implies cash compensation, we believe that a fuir
reading of the Proposal would infer that the afurementioned phrase refers to sngual
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cash incoutive compdmatign. Based on its 2008 proxy statement, American

" Pxpress grants “Avnual Incentive Awards (AlAs)” to its semior executives. The

AlAs gre payable in cash and are reported in the “Bonus” cohmmn of the Summary
Compensation Table. We believe that sharcholders and the Company can
determine with reasonabie certainty that the Proposal vefers to these annual cash
awards. . :

C. The lse W The Standard “A Maqjority Of Long-Term Compensation™ Does
Not Prevent The Company And Its Shareholders From Determining With
Reasonable Certainty The Proposal’s Requirements

The Proposal calls on the Board to require “that a majority of long-term
sompensation be awarded in the form of perfarmance-vestod equity instrurnants,
such as performance shares or performance-vested restricted ghares.” American
Bxpress asserts that this component. of the Proposal is vague in two respects: (i)
because the phrase “a majority of long-term compensation™ does not inchude the
termn “senior executive,” the Company claims that it cannot determine whether to
apply the fumitation to goheral warkforce; atd, (i) the Company claits that the
phrase is “completely ambiguous in regard to the application of tho ‘majority”
standard.” For example, American Express says that it does not know if the
standard should apply to all covered persons in the aggregate or to awards granted
to cach covered person individually, whether it applies to awards granted in any
yoar outstanding at any titne or granted over a particular period, whether It applies
separately to ecach typs of Jong-tern: award or all longtorm awards in tho

aggrogate, and s0 on.

First, the zeope of the entice Proposal s explicitlty limited to the

ion of “senior executives.” The Proposal’s “Resolved” clause urges the

Board and the compensation committee “to imploment the following set of

executive compensation reforms that inpose important limitztions on senior

exeuptive compensation,” with the set of reforms following in bulleted format.

(Bmphasis added). The language clearly states that the set of reforms that follows

the “Resolved” clause applics explivitly to senior executive compensation, whether
or not the bullet points restate the term “senior executive.”

- Secondly, regarding the application of the “majority of long-term
compensation standard,” the Fund is given 50Q words to define and support its
precatory Proposal’s required actions and tneasures. - Given this restriction, the
Pund does not have the capagity to explicitly define each term of the Proposal, nor
does the Fund believe it is necessary or appropriate to delve into such detail. We
believe a fair reading of the Proposal would suggest that the limitations apply to
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each senior executive individually (not in the aggregate). As to the Company’s
other assertions—that it doesn’t know whether the standard should apply to each
type of long-term award or to long-term awatds in the aggregate, sod dovun’t kmow
whether the value should be measyrod at grant, vesting, or settlement, etc.—the
Fund - believes that the Proposal’s language makes reasonably clear that the
Proposal requires that a majority (more than half) of long-term compensation
(payment or remuneration) be comprised of equity awards (stock-based awards)
whose vesting fs speoifically tied to performance goals, thus stresythening pey-for-
parformance. Tho Fund belicves that by reserving for the Board and compensation
committes any further decisions as to how to achieve this standard, the Proposal
avoids attepipts at “micromanagement.” (Securities Exchange Act Release No. 34~
40018, May 21, 1998).

D.  The Propuval’s Reguirement 1o Freeze New Stock Opiion Awards Unless
They Are “Indexed To Peer Group Performance” Does Nut Prevent Tha
Comprny And Its Sharcholdsrs From Determdning With Reasonable

Certainty The Proposal’s Regquirements

Oue of the Proposal’s components asks that the Boerd adopt a freeze on
new stock option awards to senlor exeoutives “uluss the options ar¢ indexed to
peer group performance so that relative, not absohite, future stock price
improvements are rewarded.” American Express argues that it is “not possible for
the Company to determine with any reasonable certainty how the indexing should
operatc,” As an example, American Express argues that the Proposal does not
indicate how the peer group should be constructed. -

By reserving for the Board and compensation comunittee the roles of
constructing a sensible peer group and detwrmining how the indexing should
operate, the Proposal again avoidy attempts at “mictromansgement™ (Securitica
Bxohango Act Releass No. 34-40018, May 21, 1998) Leaving such discretion to
American Express does not preclude shareholders or the Company from
detesmining what actions the Proposal requires. Furthermore, the Staff hes already
rejected arguments much like the one American Express advances here. For
example, in Eastman Kodak Company (avall. Feb. 28, 2003) the Company argued
that a proposal reyuesting that alt future stock option grauts to senior executives by
performance-based was vague end ndefinite because it did not suggest the
particulars for indexing the Company’s stock options, such as how the exercise
price would be determined, how such price would be adjusted by changes to the
index, and at what intervals the price would be adjusted. The Staff did not concur
with this argument. Also in The Kroger Co., (avail. March 18, 2008), Avaya Inc.
(avail Oct. 18, 2006), and Xee! Energy Irc. (avail March 30, 2007), the
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companies unsuccessfully argued that executive compensation proposals were
vague and misleading, because they did not instruct the companies a3 to how to

defime peer groups.

E. - The Proposal’s Eguity Retention Reguirement, As Written, Does Not-
Prevent The Company And Its Shareholders From Determining With
Reasonable Certainty The Proposal’s Requirements

American Express aggctts that the Proposal’s recommended squity tetetition
requircment mandating that sonior executives hold for the full tarm of their
ampioyment at least 75 percant of the shaves of stock obtained through equity -
awards is vague and indefinite. According to the Company, American Rxpress
cannot tell whether the requirement should apply to each senior executive
individually or to senior excoutives in the aggregate. We believe that a fair
reading of the Proposal would suggest that the requirement applies to each senior
executive individually. American Express further argues that “it is not clear
whether shares that are withheld to pay taxes or to pay the exercise price of options
or similar rights are required to be counted es part of the number of shercs
‘obtained through equity awards.”” The Fuand believes that the Proposal’s
language here is unambiguous. Regardlwsﬁhowsbammnwdoncetbeym
obtained (whether they are withheld to pay taxes or used to pay option exercise
prives), those shares are oither obtained through equity awards, and thereby subject
to the retention requiremnent, or they are not.

Notably, Amwrican Express has & stock ownership policy thet requires
participants to own Company shares with a tergut value of a multiple of thelr basc

" salary, ranging from one times base salary for cerfain parti¢ipants to ten times for

the CEO. (See American Express 2008 proxy statement) American Express fails
to discloss to shareholders the particnlars of this policy—the intervels at which a
participant’s stock holdings are evalnated to ensure compliance, the stock price
used to determine the value.of the holdings, whether shares pledged as collateral
are considered part of the holdings, etc.—and yet, shareholders and the Company
understand the stock ownership policy's required actions with reasonable certainty.

F.  The Proposal’s Prohibition On Acceleraled Vesting Does Not Prevent The
Company And Its Shareholders From Determining With Reasonable
Certainty The Propozal’s Reqwdramenta

The Proposal’s reconunanded set of reforms inchides, “a prohi‘bmon on
accelerated vesting for all unvested equity awards held by senior executives.”
According to American Express, it “is not possible for the Company to determine
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with any reasonsble certainty what is required by this element of the Proposal.”
Tor the Company, this prohibition raises a mumber of questions, such as: Does the
term “acceleration” refer to a change in the terms of an outstanding award or the
terms of an award as graoted? Doss the term “equity awards™ encompsss awards
whose value is hased on equity but that are settled in cash?

Wo belicve the Proposal's lanpuaye is wmumbiguous and allows
shareholders and tho Company to detormine with repyonuble certainty the
Proposal’s roquirement—a prohibition on ascelsrated vesting of equity awards,
Acconding to American Express' 2008 proxy statement, if Chamnman and CEO
Kemmeth Chengult is terminated without cause in commection with a change in
control, he stands to receive $29.76 million through the acceleration of equity
awards made under the Company’s Long-Term Incentive Awards program (around
30 percent of the $96.3 milifon he would receive in total). We believe that a fajr _
reading of the Proposal would infer that—should the Proposal’s recommended sot
of reforms be adopted  this acceleration should be prohibited while the Corpany
is participating in TARP. We further believe that the minutine of how the
prohibition is structured sre appropriately left to the discretion of the Board and

the compensatign committee. '

G The Term “Severante Payments,” As Used In The Propoval, Does Not
Prevent The Company And Its Shareholders From Datarrsining With
Reasonable Certainty The Proposal’s Reguirements

The Proposal asks that the Board adopt “a limit on all senior executive
sevetance payments to an amount no greater than one times the executive’s annual
salary.” According to American Express, because the term “severance payments”
is ondefined, it is “not clear whether continued medical msarance benefits,

deferrod compensation paysble on a separation from service or outplacement
services would be treated 88 ‘severance payahents. ™ '

In American Expross’ 2008 proxy statement, ynder a scolion titled
“Severance Benefits,” the Company explaing that senior executives receive
severance bencfits under the Semior Executive Severance Policy and Plan.

. According to the proxy staternent, CEO Chenault’s “severance” payment in the

caso of tarmination of a change in control iy $2.266 million, which the Company
sxplaing is two times Cheoaylt’s current base salary plus two (imes cash annunl
meentive awards awerded for 2006 parformance, phir two times the value of
restricted stock awards issued for 2006 performance, ,

We believe” that shareholders and the Company can dstermine with
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reasonsble certainty that the tern “soverance payments,” as used in the Proposal,
refers to the “severance payments” that American Express discusses in its 2008
o

H. Thae Proposal’s Recommundsd Fraeze On Retirement Bengfit Aceruals
Under Any SERP Doas Not Prevent The Company And Its Sharcholders
From Determining With Reasonable Certainty The Proposal's
Reguirements .

The Proposal calls for the Boand to udopt “a freeze on senior executives’
accrual of retirement benofits under uny supplementel executive retirement plav
(SERP) maintained by the Coppany for the benefit of senior executives.”
According to Ametican Express, the Company does not know how to interpret this

The Company asserts that the language is “indefinite™ and “appears to
cover defined contribution as well as defined benefit retirement plans.”

The Fahd believes the Propossl’s language is unharrbiguous. American
Express’ 2008 proxy statement explrins that the Company’s senior executives sam
retiremnent benefits under two plans; the American Express Retirernent Savings
Plan (RSP), and the American Express Supplemental Retirement Plan (SERP),
The SERP provides seniur executives with benefits that they would have received
under the RSP if certain U.S. tax law lhnits did not apply and if certain other itvms
of compensration were incledable in the caloulation ¢of benefits undér the
Company’s tax-gquakified plans. We believe that a fair reading of the Proposal
would suggest that it requires a freeze on senior executives® acariial of retirement
benefits under the American Express Supplementa] Retirement Plan,

As explained in Sections I.A. through LH., the Fund respectfully submits
that its precatory proposal is not vague, but instead reflects in clear, concise, well-
defined terms the koy concepts found in scores of shareholder proposals submitted
on the topic of semior excécutive compensution; tamploys language used by the
Company in #s own proxy materials in its compensation disoussion and analysis;
and, avoids micromanaging the Boand and compensation cotmimittee in the exercise
of their duties. '

I The Company Fuils To Satisfy Its Burden Of Persuasion Under Rule
145-8(c) That The Proposal Constitutes Multiple Propasals

American Express argues that the Fund “has attempted to combine seven
different demands mto a single proposal, in violation of Rule 14a-8(c).” In fact,
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accordmgtu Amea'maanpmss,ﬁumposal is agmbba.gofpm;ported reform
measures.”

Onthecqntrary,ﬂwrmposalishardly‘“agmbbag”ofrcfm'ms- Itig a
single proposal made tp of severa] separate components—a set of rigorous senior

executive compensation reforms designed to strengthen the pay-for-petformance

features of American Express’ pay programs and help restare invester confidence.
A single proposal made up of several separate components does not constitute
more thad onc proposal if the components “are closely related and essential 10 a
single-well defined wmnifying concept.” ATET Wircless Services, Inc. (avail. Feb.

11, 2004)

In AT&T Wireless Services, Inc., a propossl was submitted requesting the
Board to replace its system of compensation for semior executives with a
“Cummonsense Execmtive Compensation” program. That proposal’a resolutiom

provided:

Resolved, that the shareholders of AT&T Wireless Services Ino.
(*Company”), request that the Company’s Board of Directors and its
Executive Compensation Committee replace the current system of
comnpensation for semior executives with the following "Commonsense
Executive Compensation” program including the following features:

(1) Salary - The Chief Executive Officer’s salaty should be targeted
at the mean of salaries paid at peer group companies, not to
exceed 51,000,000 ammually. No senior executive should be
paid more than the CEO.

(2)Annmual Bonus - The anmual bonus paid te senior executives
should be based on well-defined quantitative (financial) and
qualitative  (non-financial) performance theasures, The
maximum level of anoual bomms showld be a porcentage of the
executive's salary level, capped at 100 percent of salary.

(3)Long-Term Equity Compensation - Long-term equity
compengation to scnior executives should be in the form of
restricted shares, not stock options. The restricted share
program should utilize justifiable performance criteria and
challenging performance benchmarks, Tt should contain a
vesting requirement of at least three years. Executives should be
required to hold all shares awarded under the program for the
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duration of their employment. The valee of the restricted share
grant should not exceod $1,000,000 op the dato of grant.

(4) Severance - The maximum severance payment to a sepior
executive should be no more then ono year'’s salary und bonus,

(5) Disclosure - Key components of the executive compensation
plan should be outlined in the Corpensation Committee’s report °
to shareholders, with variances from the Commonsense program
explainod in detadl, -

The Commonsense compensation program shorld be implemented in a
manner that does not violats any existing employmcnt agreement or

eqmty compensation plans.

Like the Proposal submitted bry the Fund, the “Comnionssnse” Proposal had
multiple components and the Company sought to exchude it under Rule 14a-3(c).
‘The Company failed in that case, as American Express shosld here. The
propanent noted in 4 TRT' Wireless Servious, Inu..

As the Company acknowledges, our Propossl relates to semior
executive compensation. It focuses on all aspects of such
compensation, incleding salary, bonus, long-term equity compensation,
severance, and disclosure. That certain comnpensation is triggered by
the severance of employment in no way renders géverance paymehts to
senior executives as a distinct topic. Shareholdérs aro coneemed about
all aspects of senior executive compensation and our Proposal properly
addresses several different aspects, including severance.

'The Fund's Proposal rejates to the reform of senior execntive compensation
ahd pmv:des a set of complementary executive compensation changes. The
proposed reforms are closoly related and csséntial to the unified cosuept of scnior
executive compensation reform.

M1 'The Proposal, If Implemented, Would Not Cause The Company To
Violate State, Federal, Or Foreign Law

American Express charges that the Proposal, if adopted, would cause the
Company to violate New York law because it would unlawfully limit the Board’s
ability to manage the business and affairs of the Company—namely its
respongibilities i1 attraoting, retainfng, and establishing cowpensation for
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managers of the Company. According to American Express, the Proposal “urges
the Board to adopt inflexible policies concerning the design or amount of virtually
every acparate component of the Company’s managersent compensgation program,
without any provision for the Board to consider whether a different approach
might be prudent.” The Company asserts that “the fact that the Proposal merely
urges the Board to adopt the policies being proposed, and does not ask
stoekholdars to vote to mandate those policies, doss not avoid [this] foregoing
defect.” .

On the conirary, as a precatory proposal urging the Board to adopt a set of
senlor executive cumpensation reforms, the Proposal certainly does not unlawfully
limit the Board’s ability to manage the busincss and affairs of the Company. If the
Proposal passes, the Board will then exercise its discretion as to whethor it will
implement the requested reforms and, if so, how it will structure those reforms. In
no way is the Board’s abﬂxtyhomanagnﬂwbusm and affairs of the Cmnpany

compromised.

American Bxpress 1gmoresthslongsmndmgprecedcntsotbytheswﬂ'thax
senior executive compensation reform is an appropriste matter for shareholder
action (Staff Legal Bulletin 14A), It also ignores the scores of shareholder -
proposals on the topic of gepior excentive compensation, some of which the
Company itself has faced. Since 2002, American Express sharchalders have voted
on four precatory shareholder proposals regardimg sonior executive compensation

-reform: two that requested that no pew stock options be awarded and that no

outstanding stock options be repriced or renewed; one that asked for a prohibition
of future stock option grants to senior executives; and, one that requested that the
Board not issue any stock options to executives lower than the bighest stock price
of the Company at the timie of grant, and that snch options cantain a8 buyback
provigion. American Express even acknowledges in its8 No-Action Raquast that
“numerous stockholdat proposals made to other companies have included one of
the seven elements of the:Proposal™ The Pund believes that the Proposal's
requested actions and measures are, therefore, well-established as appropriate for a
shareholder vote and would not cause American Express to violate New York law,

IV. The Scope Of The Proposal Is Explicitly Limited To The Compensation
_Of Senior Executives

Angrican Express argues that unlilo the other components of the Proposal,
the elament requiring “that a majority of long-term compensation be swarded in
the form of performance-vested equity instruments, such as performance shares or
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performange-vested restricted shares™ is not expressly limited to senior executives,
end the Proposgal is, therefore, excludable under Rule 14a-8(1)(7).

Asstamdearhm'mﬂusletta',ﬂ:escopeofmeenhrehopmalisexpﬁohbr
limited to the compensation of “senior executives™ in the Proposal’s “Resotved”
clanse. While the term “senjor executive” is subsequently restated concerning
some of the Proposal’s components, it need wut be; with or without such
restatements the language of the “Resolved” clauss maket aloar thut the entire set
of proposed reforms “impose important limitations on senior executive
compensation.” (Emphasis added).

V.  Conclusion

Por the foregoing reasons, the Fund respectfully requests that the Staff not
issue the determination requestod by American Expiess. In the Company's No-
Action Reguest, American Rxpress asks that it be given an opportunity to confer
with the Staff concerning this matter if the Staff does not concur with its position.
In the case that the Staff does have an in-person meeting with American Express
regarding this maticr, the Fund would appreciate a similar oppartunity.

The Fund is pleased to be of assistance to the Staff on this matter. IFf you
have any questions or nead additional information, please do not hesitate to contact
Jamie Carroll, YBT Program Manager at (202) 624-8100.

Sincerely,

& Homupstipl.

C. Thomas Kezgel
Cenergl Sseretary-Treasuree

CTKjc

cc:  Arthur H. Kohn, Cleary Gottlieb Steen & Hamilton LLP
Carol V. Sthwartz, Senfor Assistant Secretary, American Bxpress Company
Ste:pheg P. Norman, Corporate Scoretaty, American Expregg Company
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Washington, D.C. 20549-1090

Re: American Express Company’s No-action Request Regarding
Shareholder Proposal Submitted by the Teamsters General Fund

Dear Sir or Madam:

The Teamsters General Fund (the “Fund”) hereby submits this letter in reply
to American Express Company’s (“American Express” or “Company”) Request
for No-Action Advice to the Security and Exchange Commission’s- Division of
Corporation Finance (“Staff’) concerning the Fund’s Executivé Compensation
Reforms proposal (“Proposal’) submitted to the Company for inclusion in its 2009
proxy materials, The Fund respectfully submits that the Company has failed to
satisfy its burden of persuasion and should not be granted permission to exclude
the Proposal. Pursuant to Rule 14a-8(k), six paper copies of the Fund’s response
are hereby included and a copy has been provided to the Company.

The Proposal urges the Board of Directors and its compensation committee
to implement a recommended set of reforms that imposes important limitations on
senior executive compensation in the event that American Express participates in
the Troubled Asset Relief Program (“TARP”) established by the Economic
Emergency Stabilization Act. .

American Express contends that it is entitled to exclude the Proposal in
reliance on Rule 14a-8(i)(3); Rule 14a-8(c), pursuant to Rule 14a-8 (l)(3), Rule
14a-8(i)(2); and, Rule 14a-8(i)(7).

C. THOMAS KEEGEL
General Secretary-Treasurer
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It is well-established that shareholder proposals concerning the
compensation of senior executives are appropriate for shareholder action and the
Company should not be permitted to exclude the Proposal from its 2009 proxy

materials.

I The Company Fails To Satisfy Its Burden Of Persuasion That The
' Proposal Is Vague And Indefinite

In Staff Legal Bulletin 14B,'the Staff clarified its views on the application -

of Rule 14a-8(i)(3), including the appropriateness of excluding proposals on the
grounds of vagueness. The Staff explained that it may be appropriate to exclude or
modify a statement where:

The resolution contained in the proposal is so inherently vague or
indefinite that neither the stockholders voting on the proposal, nor the
company in implementing the proposal (if adopted), would be able to
determine with any reasonable certainty exactly what actions or measures
the proposal requires. . . . (Emphasis added).

Thus, the Company faces a very high burden when it seeks to exclude the Proposal
as being so vague and indefinite that the Company and its shareholders would not
be able to determine “with any reasonable certainty” the Proposal’s required
actions.

Asserting deficiencies in virtually every line of the Proposal’s “Resolved”
clause, American Express claims that the Proposal’s demands are “rife with
ambiguity” and “inherently vague.” We believe that in each of these assertions,
the Company fails to meet the burden of persuasion set by the Staff.

A.  The Term “Senior Executive,” As Used In The Proposal, Does Not Prevent
The Company And Its Shareholders From Determining With Reasonable
Certainty The Proposal’s Requirements

American Express argues that the “absence of clarity as to the meaning of

the term ‘senior executive’ would make it impossible for the Company to -

determine what is required under the Proposal as a whole if it were to be
approved.” American Express asserts that the term “senior executive” is subject to
a variety of interpretations, including the Company’s twelve executive officers

within the meaning of Rule 3b-7 of the Exchange Act, any of the 135 participants

in the Company’s “Senior Executive Severance Plan,” or “Senior Executive
Officer” as defined for the purposes of TARP.




U.S. Securities and Exchange Commission
January 15, 2009
Page 3

In making~this argument, American Express ignores the long-standing
precedent set by the SEC regarding the appropriateness of the term “‘senior
executive.” As clarified in Staff Legal Bulletin 14A, since 1992 the Staff has
differentiated between shareholder proposals “that relate to general employee
compensation matters” and those “that concern only senior executive and director
compensation. . . .” (Emphasis added). In using the term “senior executive,” the
Proposal thus employs the Staff’s own terminology, which has been used time and
time again in the context of shareholder proposals without any resulting ambiguity.

The Staff has rejected arguments much like the one American Express
advances here. In The AES Corporation (avail. March 12, 2008), the Company
argued that a proposal asking the Board to adopt an executive compensation plan
for senior executives based on a “pay for superior performance” policy (a “pay for
superior performance proposal”) did not define what a “senior executive” is or
which executives of the Company would be included within the scope of “senior
executives.,” Similarly, in Avaya Inc. (avail. Oct. 18, 2006), Avaya argued that,
left undefined, the term “senior executive” in a pay for superior performance
proposal could mean: only the named executive officers listed in the Company’s
proxy statement, reporting persons under Section 16 of the Securities Exchange
Act of 1934; all employees classified as senior vice president or higher; or all
individuals classified as vice presidents or higher. In SBC Communications, Inc.
(avail. Jan. 18, 2005) and Emerson Electric Co. (avail. Oct. 24, 2005), the
companies also presented similar arguments about the vagueness of the term

“senior executive.” In all of these cases the SEC determined that the proposals
were appropriate for a shareholder vote, with no call for revisions

B.  The Phrase “Annual Incentive Compensation (Bonus),” As Used In The
Proposal, Does Not Prevent The Company and Its Shareholders From
Determining With Reasonable Certainty The Proposal’s Requirements

" American Express argues that because the phrase “annual incentive
compensation (bonus)” is not defined, it is not clear what types of compensation
would be covered by the Proposal. Specifically, American Express argues that it is
unclear whether the phrase refers to compensation covered by the term “bonus™ or
compensation covered by the term “incentive compensation” under Regulation S-
K of the Exchange Act. To be clear, the Proposal calls for “a limit on senior
executive target annual incentive compensation (bonus) to an amount no greater
than one times the executive’s annual salary.”

Because the term “bonus” implies cash compensation, we believe that a fair
reading of the Proposal would infer that the aforementioned phrase refers to annual
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cash incentive compensation. Based on its 2008 proxy statement, American
Express grants “Annual Incentive Awards (AIAs)” to its senior executives. The
AlAs are payable in cash and are reported in the “Bonus” column of the Summary
- Compensation Table. We believe that shareholders and the Company can
determine with reasonable certainty that the Proposal refers to these annual cash

awards.

C.  The Use Of The Standard “A Majority Of Lang-Term Compensation” Does
Not Prevent The Company And Its Shareholders From Determining With
Reasonable Certainty The Proposal’s Requirements

* The Proposal calls on the Board to require “that a majority of long-term
compensation be awarded in the form of performance-vested equity instruments,
such as performance shares or performance-vested restricted shares.” American
Express asserts that this component of the Proposal is vague in two respects: (i)
because the phrase “a majority of long-term compensation” does not include the
term “senior executive,” the Company claims that it cannot determine whether to
apply the limitation to general workforce; and, (ii) the Company claims that the
phrase is. “completely ambiguous in regard to the application of the ‘majority’
standard.” For example, American Express says that it does not know if the
standard should apply to all covered persons in the aggregate or to awards granted
to each covered person individually, whether it applies to awards granted in any
year outstanding at any time or granted over a particular period, whether it applies
separately to each type of long-term award or all long-term awards in the
aggregate, and so on.

First, the scope of the entire Proposal is explicitly limited to the
compensation of “senior executives.” The Proposal’s “Resolved” clause urges the
Board and the compensation committee “to implement the following set of
executive compensation reforms that impose important limitations on senior
gxecutive compensation,” with the set of reforms following in bulleted format.
(Emphasis added). The language clearly states that the set of reforms that follows
the “Resolved” clause applies explicitly to senior executive compensation, whether
or not the bullet points restate the term “senior executive.”

Secondly, -regarding the application of the “majority of long-term
compensation standard,” the Fund is given 500 words to define and support its
precatory Proposal’s required actions and measures. Given this restriction, the
Fund does not have the capacity to explicitly define each term of the Proposal, nor
does the Fund believe it is necessary or appropriate to delve into such detail. We
believe a fair reading of the Proposal would suggest that the limitations apply to
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each senior executive individually (not in the aggregate). As to the Company’s
other assertions—that it doesn’t know whether the standard should apply to each
type of long-term award or to long-term awards in the aggregate, and doesn’t know
whether the value should be ‘measured at grant, vesting, or settlement, etc.—the
Fund believes that the Proposal’s language makes reasonably clear that the
Proposal requires that a majority (more than half) of long-term compensation
(payment or remuneration) be comprised of equity awards (stock-based awards)
whose vesting is specifically tied to performance goals, thus strengthening pay-for-
performance. The Fund believes that by reserving for the Board and compensation
committee any further decisions as to how to achieve this standard, the Proposal
avoids attempts at “micromanagement.” (Secuntles Exchange Act Release No. 34-
40018, May 21, 1998).

D. The Proposal’s Requirement To Freeze New Stock Option Awards Unless
They Are “Indexed To Peer Group Performance” Does Not Prevent The
Company And lts Shareholders From Determining With Reasonable
Certainty The Proposal’s Requirements

One of the Proposal’s components asks that the Board adopt a freeze on
new stock option awards to senior executives “unless the options are indexed to
peer group performance so that relative, not absolute, future stock price
improvements are rewarded.” American Express argues that it is “not possible for
the Company to determine with any reasonable certainty how the indexing should
operate.” As an example, American Express argues that the Proposal does not
indicate how the peer group should be constructed.

By reserving for the Board and compensation committee the roles of
constructing a sensible peer group and determining how the indexing should
operate, the Proposal again avoids attempts at “micromanagement.” (Securities
Exchange Act Release No. 34-40018, May 21, 1998) Leaving such discretion to
American Express does not preclude shareholders or the Company from
determining what actions the Proposal requires. Furthermore, the Staff has already
rejected arguments much like the one American Express advances here. For
example, in Eastman Kodak Company (avail. Feb. 28, 2003) the Company argued
that a proposal requesting that all future stock option grants to senior executives be
performance-based was vague and indefinite because it did not suggest the
particuiars for indexing the Company’s stock options, such as how the exercise
price would be determined, how such price would be adjusted by changes to the
index, and at what intervals the price would be adjusted. The Staff did not concur
with this argument. Also in The Kroger Co., (avail. March 18, 2008), Avaya Inc.’

(avail. Oct. 18, 2006), and Xcel/ Energy Inc. (avail. March 30, 2007), the
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companies unsuccessfully argued that executive compensation proposals were
vague and misleading, because they did not instruct the companies as to how to

define peer groups.

E. The Proposal’s Equity Retention Requirement, As Written, Does Not
Prevent The Company And Its Shareholders From Determining With
Reasonable Certainty The Proposal’s Requirements

American Express asserts that the Proposal’s recommended equity retention
requirement mandating that senior executives hold for the full term of their
employment at least 75 percent of the shares of stock obtained through equity
awards is vague and indefinite. According to the Company, American Express
cannot telt whether the requirement should apply to each senior executive
individually or to senior executives in the aggregate, We believe that a fair
reading of the Proposal would suggest that the requirement applies to each senior
executive individually. American Express further argues that “it is not clear
whether shares that are withheld to pay taxes or to pay the exercise price of options
or similar rights are required to be counted as part of the number of shares
‘obtained through equity awards.”” The Fund believes that the Proposal’s
language here is unambiguous. Regardless of how shares are used once they are
obtained (whether they are withheld to pay taxes or used to pay option exercise
prices), those shares are either obtained through equity awards, and thereby subject
to the retention requirement, or they are not.

Notably, American Express has a stock ownership policy that requires
participants to own Company shares with a target value of a multiple of their base
salary, ranging from one times base salary for certain participants to ten times for
the CEO. (See American Express 2008 proxy statement.) American Express fails
to disclose to shareholders the particulars of this policy—the intervals at which a
participant’s stock holdings are evaluated to ensure compliance, the stock price
used to determine the value of the holdings, whether shares pledged as collateral
are considered part of the holdings, etc—and yet, shareholders and the Company
understand the stock ownership policy’s required actions with reasonable certainty.

F. The Proposal’s Prohibition On Accelerated Vesting Does Not Prevent The
Company And Its Shareholders From Determining With Reasonable
Certainty The Proposal’s Requirements

The Proposal’s recommended set of reforms includes, “a prohibition on
accelerated vesting for all unvested equity awards held by senior executives.”
According to American Express, it “is not possible for the Company to determine
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with any reasonable certainty what is required by this element of the Proposal.”
For the Company, this prohibition raises a number of questions, such as: Does the
term “acceleration” refer to a change in the terms of an outstanding award or the
terms of an award as granted? Does the term “equity awards™” encompass awards
whose value is based on equity but that are settled in cash?

‘We believe the Proposal’s language is unambiguous and allows
shareholders and the Company to determine with reasonable certainty the
Proposal’s requirement—a prohibition on accelerated vesting of equity awards.
According to American Express’ 2008 proxy statement, if Chairman and CEO
Kenneth -Chenault is terminated without cause in connection with a change in
control, he stands to receive $29.76 million through the acceleration of equity
awards made under the Company’s Long-Term Incentive Awards program (around
30 percent of the $96.3 million he would receive in total). We believe that a fair
reading of the Proposal would infer that—should the Proposal’s recommended set
of reforms be adopted—this acceleration should be prohibited while the Company
is participating in TARP. We further believe that the minutiae of how the
prohibition is structured are appropriately left to the discretion of the Board and
the compensation committee.

G. The Term “Severance Payments,” As Used In The Proposal, Does Not
Prevent The Company And lIts Shareholders From Determining With
Reasonable Certainty The Proposal’s Requirements

The Proposal asks that the Board adopt “a limit on all senior executive
severance payments to an amount no greater than one times the executive’s annual
salary.” According to American Express, because the term “severance payments”
1s undefined, it is “not clear whether continued medical insurance benefits,
deferred compensation payable on a separation from service or outplacement
services would be treated as ‘severance payments.’”

In American Express’ 2008 proxy statement, under a section titled
“Severance Benefits,” the Company explains that senior executives receive
severance benefits under the Senior Executive Severance Policy and Plan.
According to the proxy statement, CEQ Chenault’s “severance” payment in the
case of termination or a change in control is $2.266 million, which the Company
explains is two times Chenault’s current base salary plus two times cash annual
incentive awards awarded for 2006 performance, plus two times the value of
restricted stock awards issued for 2006 performance.

We believe that shareholders and the Company can determine with
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reasonable certainty that the term “severance payments,” as used in the Proposal,
refers to the “severance payments” that American Express discusses in its 2008
proxy materials.

H The Proposal’s Recommended Freeze On Retirement Benefit Accruals
Under Any SERP Does Not Prevent The Company And lts Shareholders
From Determining With Reasonable Certainty The Proposal's
Requirements '

The Proposal calls for the Board to adopt “a freeze on senior executives’
accrual of retirement benefits under any supplemental executive retirement plan
(SERP) maintained by the Company for the benefit of senior executives.”
According to American Express, the Company does not know how to interpret this -
request. The Company asserts that the language is “indefinite” and “appears to
cover defined contribution as well as defined benefit retirement plans.”

The Fund believes the Proposal’s language is unambiguous. American
Express’ 2008 proxy statement explains that the Company’s senior executives earn
retirement benefits under two plans: the American Express Retirement Savings
Plan (RSP), and the American Express Supplemental Retirement Plan (SERP).
The SERP provides senior executives with benefits that they would have received
under the RSP if certain U.S. tax law limits did not apply and if certain other items
of compensation were includable in the calculation of benefits under the
Company’s tax-qualified plans. We believe that a fair reading of the Proposal
would suggest that it requires a freeze on senior executives’ accrual of retirement
benefits under the American Express Supplemental Retirement Plan,

As explained in Sections I.A. through LH., the Fund respectfully submits
that its precatory proposal is not vague, but instead reflects in clear, concise, well-
defined terms the key concepts found in scores of shareholder proposals submitted
on the topic of senior executive compensation; employs language used by the
Company in its own proxy materials in its compensation discussion and analysis;
and, avoids micromanaging the Board and compensation committee in the exercise
of their duties.

II.  The Company Fails To Satisfy Its Burden Of Persuasion Under Rule
14a-8(c) That The Proposal Constitutes Multiple Proposals

American Express argues that the Fund “has attempted to combine seven
different demands into a single proposal, in violation of Rule 14a-8(c).” In fact,
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according to American Express, the Proposal is “a grab bag of purported reform
measures.”

On the contrary, the Proposal is hardly “a grab bag” of reforms. It is a
single proposal made up of several separate components—a set of rigorous senior
executive compensation reforms designed to strengthen the pay-for-performance
features of American Express’ pay programs and help restore investor confidence.
A single proposal made up of several separate components does not constitute
more than one proposal if the components “are closely related and essential to a
single-well defined unifying concept.” AT&T Wireless Services, Inc. (avail. Feb.

11, 2004)

In AT&T Wireless Services, Inc., a proposal was submitted requesting the
Board to replace its system of compensation for senior executives with a
“Commonsense Executive Compensation” program. That proposal’s resolution
provided:

Resolved, that the shareholders of AT&T Wireless Services Inc.
("Company"), request that the Company's Board of Directors and its
Executive Compensation Committee replace the current system of
compensation for senior executives with the following "Commonsense
Executive Compensation" program including the following features:

(1) Salary - The Chief Executive Officer's salary should be targeted
at the mean of salaries paid at peer group companies, not to
exceed $1,000,000 annually. No senior executive should be
paid more than the CEO.

(2) Annual Bonus - The annual bonus paid to senior executives
should be based on well-defined quantitative (financial) and
qualitative  (non-financial) performance measures. The
maximum level of annual bonus should be a percentage of the
executive's salary level, capped at 100 percent of salary.,

(3)Long-Term Equity Compensation - Long-term equity
compensation to senior executives should be in the form of
restricted shares, not stock options. The restricted share

" program should utilize justifiable performance criteria and
challenging performance benchmarks. It should contain a
vesting requirement of at least three years. Executives should be
required to hold all shares awarded under the program for the
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duration of their employment. The value of the restricted share
grant should not exceed $1,000,000 on the date of grant.

(4) Severance - The maximum severance payment to a senior
executive should be no more than one year's salary and bonus.

(5) Disclosure - Key components of the executive compensation
plan should be outlined in the Compensation Committee's report
to shareholders, with variances from the Commonsense program
explained in detail. '

The Commonsense compensation program should be implemented in a
manner that does not violate any existing employment agreement or .
equity compensation plans. .

Like the Proposal submitted by the Fund, the “Commonsense” Proposal had
multiple components and the Company sought to exclude it under Rule 14a-8(c).
The Company failed in that case, as American Express should here. The

- proponent noted in AT&T Wireless Services, Inc.:

As the Company acknowledges, our Proposal relates to senior
executive compensation. It focuses on all aspects of such
compensation, including salary, bonus, long-term equity compensation,
severance, and disclosure. That certain compensation is triggered by
the severance of employment in no way renders severance payments to
senior executives as a distinct topic. Shareholders are concerned about
all aspects of senior executive compensation and our Proposal properly
addresses several different aspects, including severance.

The Fund’s Proposal relates to the reform of senior executive compensation
and provides a set of complementary executive compensation changes. The
proposed reforms are closely related and essential to the unified concept of senior
executive compensation reform.

lII. The Proposal, If Implemented, Would Not Cause The Company To
Violate State, Federal, Or Foreign Law

American Express charges that the Proposal, if adopted, would cause the
Company to violate New York law because it would unlawfully limit the Board’s
ability to manage the business and affairs of the Company—namely its
responsibilities in attracting, retaining, and establishing compensation for
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managers of the Company. According to American Express, the Proposal “urges
the Board to adopt inflexible policies concerning the design or amount. of virtually
every separate component of the Company’s management compensation program,
without any provision for the Board to consider whether a different approach
might be prudent.” The Company asserts that “the fact that the Proposal merely
urges the Board to adopt the policies being proposed, and does not ask
stockholders to vote to mandate those policies, does not avoid [this] foregomg
defect.”

On the contrary, as a precatory proposal urging the Board to adopt a set of
senior executive compensation reforms, the Proposal certainly does not unlawfully
limit the Board’s ability to manage the business and affairs of the Company. Ifthe
Proposal passes, the Board will then exercise its discretion as to whether it will
implement the requested reforms and, if so, how it will structure those reforms. In
no way is the Board’s ability to manage the business and affaxrs of the Company
compromised, :

American Express ignores the longstanding precedent set by the Staff that

senior executive compensation reform is an appropriate matter for shareholder
action (Staff Legal Bulletin 14A). It also ignores the scores of shareholder
proposals on the topic of senior executive compensation, some of which the
Company itself has faced. Since 2002, American Express shareholders have voted
on four precatory shareholder proposals regarding senior executive compensation
reform: two that requested that no new stock options be awarded and that no
outstanding stock options be repriced or renewed; one that asked for a prohibition
of future stock option grants to senior executives; and, one that requested that the
Board not issue any stock options to executives lower than the highest stock price
of the Company at the time of grant, and that such options contain a buyback
provision. American Express even acknowledges in its No-Action Request that
“numerous stockholder proposals made to other companies have included one of
the seven elements of the Proposal.” The Fund believes that the Proposal’s
requested actions and measures are, therefore, well-established as appropriate for a
shareholder vote and would not cause American Express to violate New York law.

1IV. The Scope Of The Proposal Is Explicitly Limited To The Compensation
Of Senior Executives

American Express argues that unlike the other components of the Proposal,
the element requiring “that a majority of long-term compensation be awarded in
the form of performance-vested equity instruments, such as performance shares or
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performance-vested restricted shares” is not expressly limited to senior executives,
and the Proposal is, therefo_re, excludable under Rule 14a-8(i)(7).

As stated earlier in this letter, the scope of the entire Proposal is explicitly
limited to the compensation of “senior executives” in the Proposal’s “Resolved”
clause. While the term “senior executive” is subsequently restated concerning

some of the Proposal’s components, it need not be; with or without such

restatements the language of the “Resolved” clause makes clear that the entire set

of proposed reforms “impose important limitations on senior executive

compensation.” (Emphasis added).

V. Conclusion

For the foregoing reasons, thie Fund respectfully requests that the Staff not

. issue the determination requested by American Express. In the Company’s No-

Action Request, American Express asks that it be given an opportunity to confer

with the Staff concerning this matter if the Staff does not concur with its position.

In the case that the Staff does have an in-person. meeting with American Express
regarding this matter, the Fund would appreciate a similar opportunity..

The Fund is pleased to be of assistance to the Staff on this matter. If you
have any questions or need additional information, please do not hesitate to contact
Jamie Carroll, IBT Program Manager at (202) 624-8100.

Sincerely,
C. Thomas Keegel
General Secretary-Treasurer

CTK/jc
cc:  Arthur H. Kohn, Cleary Gottlieb Steen & Hamilton LLP

Carol V. Schwartz, Senior Assistant Secretary, American Express Company
Stephen P. Norman, Corporate Secretary, American Express Company
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U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

100 F Street, N.E,

Washington, D.C. 20549

BY FEDEX AND EMAILL

Re: Stockholder Proposal Exclusion

Ladies and Gentleman:

Pursuant to Rule 14a-8(j) of the Securities Exchange Act of 1934, as amended
(the “Exchange Act™), we are writing on behalf of our client, American Express Company, a
corporation organized under the laws of the State of New York (the “Company™), to inform the
staff of the Division of Corporation Finance (the “Staff”) of the Securities Exchange
Commission (the “Commission”) that the Company intends to exclude a stockholder proposal
from the Company’s proxy materials for its 2009 Annual Meeting of Stockholders (the “2009
Annual Meeting™). The Company received the proposal (the “Proposal™) from Mr. C, Thomas
Keegel on behalf of the Teamsters General Fund (the “Proponent™) by letter dated November 12,
2008, a copy of which is attached hereto as Exhibit A. Additional correspondence between the
Company and the Proponent is attached hereto as Exhibit B. We are also filing six hard copies
of this letter and the related exhibits.

The Proposal asks the stockholders to vote to require the board of directors of the
Company (the “Board”) to consider imposing the following limitations on compensation in the
event the Company participates in the Troubled Asset Relief Program (“*TARP”) of the
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Economic Emergency Stabilization Act of 2008 and receives an infusion of capital from the
United States Treasury (“UST”):

(a) A limit on senior executive target annual incentive compensation (bonus) to
an amount no greater than one times the executive’s annual salary.

(b) A requirement that a majority. of long-term compensation be awarded in the
form of performance-vested equity instruments, such as performance shares or
performance-vested restricted shares.

(c) A freeze on new stock option awards to senior executives, unless the options
are indexed to peer group performance so that relative, not absolute, future
stock price improvements are rewarded.

(d) A strong equity retention requirement mandating that senior executives hold
for the full term of their employment at least 75% of the shares of stock
obtained through equity awards.

(e) A prohibition on accelerated vesting for all unvested equity awards held by
senior executives.

() A limit on all senior executive severance payments to an amount no greater
than one times the executive’s annual salary.

(g) A freeze on senior executives’ accrual of retirement benefits under any
supplemental executive retirement plan (“SERP”) maintained by the Company
for the bencfit of senior executives.

In accordance with Rule 14a-8 under the Exchange Act, we hereby respectfully
request that the Staff confirm that no enforcement action will be recommended against the
Company if the Proposal is omitted from the proxy materials for the 2009 Annuat Meeting (the
“2009 Proxy Materials'} for the following, separately sufficient, reasons:

I. The Proposal is vague and indefinite, pursuant to Rule 14a-8(i)(3).

2. The Proposal constitutes seven scparate proposals in violation of Rule 14a-
8(¢), pursuant to Rule 14a-8(i)(3).

3. The Proposal, if implemented, would cause the Company to violate state,
federal or foreign law to which it is subject, pursuant to Rule 14a-8(i)(2).

4. The Proposal includes a component that focuses on equity compensation to
the general workforce, and is not limited to senior executives, without regard
. to the potential dilutive effect, pursuant to Rule 14a-8(i)(7).
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1. The Proposal Is Vague And Indefinite In Violation Of The Proxy Rules.

Rule 14a-8(i)(3) permits the exclusion of a stockholder’s proposal where “the
resolution contained in the proposal is so inherently vague or indefinite that neither the
stockholders voting on the proposal, nor the company in implementing the proposal (if adopted),
would be able to determine with any reasonable certainty exactly what actions or measures the
proposal requires,” as set forth in Staff Legal Bulletin No. 14B (Sept. 15, 2004).

Whether considered together or individually, the Proposal’s seven demands are
rife with ambiguity and so inherently vague and indefinite that neither the stockholders nor the
Company can determine with reasonable certainty exactly what is required or how the demands
could be implemented. For example:

e The term “senior executive” is not defined. This is a term thatis used in a
variety of statutory and regulatory contexts, including in Staff Legal Bulletin No. [4A (July 13,
2001) concerning shareholder proposals, and is subject to a variety of interpretations. In the
context of the Proposal, which is premised on participation by the Company in TARP, the term
could reasonrably be interpreted to mean a “Senior Executive Officer” (“SEQO”) as defined for
purposes of TARP. If so, we note that the term “SEO” has not yet been clearly defined for
purposes of TARP. In fact, it appears that the UST may interpret it differently with respect to
different provisions of TARP's executive compensation restrictions. For certain purposes, the
term SEO as used in TARP may refer to the named executive officers in a company’s proxy
statement for the year of reference, while for other purposes it may refer to the named executive
officers in the company’s proxy statement for the prior year. Also, for certain purposes a person
who is at any time an SEO would be required to be treated as an SEO for future periods, whereas
for other purposes a person may be an SEO in one year and not in the next. Alternatively, the
term “senior executive” could mean the Company’s twelve executive officers within the meaning
of Rule 3b-7 of the Exchange Act. By contrast, the term “senior executive” as used in the
Proposal might not be defined by reference to TARP or any other statutory or regulatory
provision at all, as there are numerous possible alternatives, For example, the Company
maintains a “Senior Executive Severance Plan.” The term “senior executive™ as used in the
Proposal could perhaps be understood to mean any participant in that plan — a group of
approximately 135 individuals. The absence of clarity as to the meaning of the term “senior
executive” would make it impossible for the Company to determine what is required under the
Proposal as a whole if it were to be approved. : '

e The Proposal secks to limit the amount of “target annual incentive
compensation (bonus)” that the Company could pay to its senior executives. The phrase “annual
incentive compensation (bonus)” is not defined, and is subject to various interpretstions, as
illustrated by the Commission’s rules under Regulation S-K of the Exchange Act. The Sumnmary
Compensation Table required under Item 402(b) of Regulation S-K requires separate columns
for “Bonus” compensation, and for “Non-Equity Incentive Plan Compensation.” Regulation S-K
and guidance provided by the Staff under it delineate the types of compensation covered by the
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different terms “bonus” and “incentive compensation.” It is not clear what types of
compensation would be covered by this element of the Proposal.

o The Proposal seeks to cause the Company to award “a majority” of long-term
compensation in the form of performance-vested equity instruments, such as performance shares
or performance-vested restricted shares. Unlike the other elements of the Proposal, this element
does not appear to be limited to “senior executives.” The Proposal is inherently vague insofar it
is not possible for the Company to determine with any reasonably certainty whether to apply the
limitations of this element to the general workforce. In addition, the Proposal is completely
ambiguous in regard to the application of the “majority” standard. For example, it is not clear
whether the standard should apply (i) to awards granted to all covered persons in the aggregate,
or to awards granted to each covered person individually, (ji) to awards granted in any year,
outstanding at any time or granted over a particular time period, (iii) separately to each type of
long-term award, each type of long-term award that measures performance over the same
performance period, or all long-term awards in the aggregate, (iv) on the basis that stock options
are inherently performance-vested, because no benefit is paid unless the stock price increases, {v)
on the basis of measurements of value of the award or some other measurement approach, such
as target amount for cash awards and number of shares for equity awards, and if the former,
whether the value should be meagured at grant, vesting or settlement, and what methodology and
assumptions should be used to value equity and non-equity awards.

» The Proposal seeks to cause the Company to grant only stock options that “are
indexed to peer group performance so that relative, not absolute, future stock price
improvements are rewarded.” The Proposal is inherently vague insofar as it is not possible for
the Company to determine with any reasonable certainty how the indexing should operate,
among other reasons. For example, the Proposal does not indicate how the “peer group” should
be constructed. If the “peer group™ may be other than a broad-based publicly traded basket of
stocks, numerous questions would exist about how the index should be constructed. For
example, should security values be weighted by market capitalization, should dividends be taken
into account and should the composition of the group change from time to time and, if so, when
and how? Even though these mechanics would have a material impact on the index and,
therefore, on the amount of compensation to be paid to senior executives, the Proposal is
completely silent as to what is required. ‘

¢ The Proposal seeks to impose “a strong equity retention requirement
mandating that senior executives hold for the full term of their employment at least 75% of the
shares of stock obtained through equity awards.” The Proposal is vague and indefinite insofar as
it does not, among other things, indicate whether the standard would apply to each senior
executive individually, or to senior executives in the aggregate. Moreover, it is not clear whether
shares that are withheld to pay taxes or to pay the exercise price of options or similar rights are
required to be counted as part of the number of shares “obtained through equity awards.” The
Proposal also does not specify whether a senior executive who pledged shares as collatersl for a
loan would be deemed to “hold” such shares for purposes of the limitation.
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» The Proposal secks to institute a prohibition on “accelerated vesting™ for all
unvested equity awards held by senior executives. As with other limitations, it is not possible for
the Company to determine with any reasonable certainty what is required by this element of the
Proposal. In particular, does the term “acceleration™ as used in the Proposal refer only to a
change in the terms of an outstanding award, or does it also refer to the terms of an award as
granted? For example, could the Company grant an equity award that, by its terms at the time of
grant, vests upon the expiration of a specified time period after grant or the earlier death of the
recipient? Moreover, it is unclear whether the term “equity awards” is intended to encompass
any award the value of which is determined by reference to the Company’s equity, including
awards that may only be settled in cash. Also, it is unclear how the standard might apply in
certain “change in control” situations. For example, if the Company were to enter into a merger
transaction, would this limitation in the Proposal affect the ability of the Company to agree to a
disposition of outstanding unvested equity awards in the merger?

» The Proposal seeks to impose limits on severance payments to an amount no
greater than one times the executives’ annual salary. Among other ambiguities, the Proposal
does not define the term “severance payments.” It is therefore not clear whether continued
medical insurance benefits, deferred compensation payable on a separation from service or
outplacement services would be treated as “severance payments.” By way of contrast, the
concept of severance payments for purposes of TARP incorporates, with some modifications,
regulations under the Internal Revenue Code that provide extensive detail as to the manner of
calculating the amount of severance benefits in certain circumstances, including for example in
the case of accelerated payout of already vested benefits and accelerated vesting of options and
other awards. Under the Proposal as drafted, the Company would have no basis to determine
what is required.

s The Proposal seeks to require a freeze on additional accruals of retirement
benefits under any SERP for the benefit of senior executives. The Proposal is indefinite because
it appears to cover defined contribution as well as defined benefit retirement plans, but a
common sense approach suggests that defined contribution plans were not intended to be
covered. Defined contribution plans are a type of pension plan (as such term is used for purposes
of generally applicable U.S. pension laws) under which book-keeping accounts are established
for each participant to which retirement savings, and earnings thereon, are credited and paid at
the time of retirement. The earnings, typically based on notional investient returns, are
included in the accrued benefit to which the participant is entitled at retirement. Therefore, the
Proposal could be interpreted to prohibit additional credits of earnings to participant accounts
under a defined contribution retirement plan. This would be a highly unusual provision, and it is
perhaps unlikely that any stockholder would infer that this kind of limit is intended by the
Proposal, even though it is clear that the Proposal could be so interpreted.

The above examples illustrate some of the key ambiguities inherent in the
Proposal. If stockholders are asked to vote on a proposal to constrain the use of widely-accepted
practices such as these {(and the Company is expected to implement the Proposal, if adopted),
stockholders are entitled to understand precisely what the constraints entail to ensure that their
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votes are informed and meaningful. The Staff has previously allowed companies to exclude
stockholder proposals regarding executive compensation that were similarly vague and indefinite
(and in some cases suffering from the very same infirmities that exist in the Proposal) on the
basis that neither the stockholders voting on the proposal nor the company to whom the proposal
was made could determine with reasonable certainty what was intended. See, e.g., General
Electric Company (Newby Proposal) (avail. Feb. 5, 2003) (permitting the exclusion of a proposal
to limit compensation for senior executives and directors to “25 times the average wage of
hourly working employees™ because it was not clear whether “compensation” included non-
salary compensation and the term “average wage” included benefits); General Eleciric Company
(avail. Jan. 23, 2003) (permitting the exclusion of a proposal that sought to cap the salaries and
benefits of individual officers and directors to $1,000,000 because the proposal failed to define
the scope of the term “benefits” and to make clear how the benefits would be valued); Eastman

- Kodak (Kuklo Proposal) (avail. Mar. 3, 2003) (finding a proposal vague and indefinite where the
proposal failed to describe how the stock options should be valued — i.e., whether by using
Black-Scholes, the intrinsic value, or some other formula). We therefore respectfully request
that the Staff concur in our conclusion that the Proposal may be omitted from the 2009 Proxy
Materials pursuant to Rule 14a-8(i)(3).

2. The Various Elements Of The Proposal In Fact Constitute Multiple Proposals And
Exceed The Limitation of One Proposal Per Stockholder.

The Company may also exclude the Proposal from its 2009 Proxy Materials
pursuant to Rule 14a-8(i)(3) because the Proponent has attempted to combine seven different
demands into a single proposal, in violation of Rule 14a-8(c).

The Staff has consistently enforced the requirement that a Proponent be limited to
one proposal, and that a Proponent may not bundle multiple unrelated proposals requiring
different standards or actions under a broad heading without a precise, unifying concept in an
attempt to evade this requirement. See, e.g., American Electric Power (avail. Jan. 2, 2001)
(finding that a stockholder proposal secking to (i) limit the number of years a director may serve,
{ii) require at least one full board of directors meeting on-site each month, and (iii) increase the
annual retainer payable to a director in respect of his service, did rot constitute a single proposal
as required by Rule 14a-8(c), even though each element was generally under the umbrella of
“govemance of the company”); IGEN Int'l, Inc. (avail. Jul. 3, 2000); Electronic Data Systems
Corp. (avail. Mar. 10, 1998); but see Meadow Valley Corp. (avail. Mar. 30, 2007) (finding that a
proposal providing for (i) liquidation and (ii) distribution of the proceeds to stockholders was a
single pmposal)

In the Proposal, the Proponent attempts to address a range of distinct issues on the
premise that they all relate to compensation. The breadth and disparate nature of the various
elements of the Proposal belie any attempt to characterize the Proposal as presenting a precise,
unifying concept, particularly given their inherent vagueness. The various elements of the
Proposal attempt to restrict or regulate (i) cash compensation, (ii) equity compensation, (iii)
retirement benefits, (iv) short-term incentive compensation, (v) long-term incentive
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compensation, (vi) severance compensation, (vii) the design of retention elements of _
compensation, and (viii) finally, what can be done with compensation afier it is eamed and paid.
These different elements cannot persuasively be lumped together and treated as a single package,
because they each serve very different purposes for the Company. Requiring stockholders to
take a single position as to all of these different elements of the Company’s compensation
structure, in the aggregate, effectively takes away the ability of stockholders to express a
preference as to any of them.

The components of the Proposal are, in fact, a grab bag of purported reform
measures. None of them would impact any other component if it were omitted from the
Proposal. Indeed, as pointed out by SunTrust Banks, Inc. in its letter to the Staff, dated
November 21, 2008, seeking permission to exclude a proposal by the Proponent similar to the
Proposal, numerous stockholder proposals made to other cornpanies have included one of the
seven elements of the Proposal without the others. Unlike in Meadow Valley Corp., one would
expect that many stockholders may wish to vote for certain elements of the Proposal but to vote
against others. :

By bundling the various elements of the Proposal together, the Proponent would
force stockholders to choose between voting for or against all of its components, even though
many stockholders will clearly view the individual components as differing greatly in terms of
whether they reflect good corporate policy. This is exactly what Rule 14a-8(i)(3) is designed to
prevent. Thus, the Proposal may be exciuded from the 2009 Proxy Materials pursuant to Rule
14a-8(i)(3) for failing to satisfy the requirements of Rule 14a-8(c).

3. The Proposal Would Cause The Company To Violate State, Federal Or Foreign Law.

Rule 14a-8(i)(2) permits the omission of a stockholder proposal that would, if
implemented, cause a company to violate applicable law. The Company is incorporated under
the laws of the State of New York, This letter serves as confirmation for purposes of Rule 14a-
8(i)(2) that, as a member in good standing admitted to practice before the courts of the State of
New York, I am of the opinion that the Proposal (if adopted) would cause the Company to
violate New York law because it would unlawfully limit the Board's ability to manage the
business and affairs of the Company.

The Proposal would cause the Company to violate state law because it conflicts
with the fundamental state law principle that the board of directors is required to manage the
business and affairs of a corporation. Section 701 of New York’s Business Corporation Law (the
“BCL”) provides that “the business of the corporation shall be managed under the direction of its
board of directors.” Section 717 of the BCL provides that “a director shall perform his duties as
a director, including his dutics as a member of any committee of the board upon which he may
serve, in good faith and with that degree of care which an ordinarily prudent person in a like
position would use under similar circumstances.” '
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An important aspect of the management of the affairs of a corporation is to attract,
retain and establish compensation for managers of the corporation. The principal U.S. exchanges
all view these functions as sufficiently important that companies that list on those exchanges are
required to establish separate committees with authority over thesé matters. See, e.g, NYSE
Listed Company Manual § 303A.05; NASDAQ Stock Market Rules § 4350(c). The
performance of directors’ responsibilities in regard to compensation matters in good faith and
with due care requires regular attention and adjustments in response to changes in law,
regulations, accounting and tax considerations and market conditions. The Commission
recognizes this reality in its proxy rules, which require a periodic discussion and analysis
detailing, for each fiscal year of the company, what decisions were made concerning the
compensation for that year. While policies are permitted to remain the same over time, the rulés
recognize clearly that, in the real world in which businesses operate, decisions — that is, fiduciary
judgments — must be considered and made each year, and the rules require substantial disclosure
in each year’s proxy analyzing the decisions for such year.

The Proponent urges the Board to adopt inflexible policies conceming the design
or amount of virtually every separate component of the Company’s management compensation
program, without any provision for the Board to consider whether a different approach might be
prudent. The Proposal would limit the Board’s ability to consider such important questions as,
for example, the proper proportion of fixed to variable annual compensation elements, what
vesting approach would be most effective in attracting talent and retaining management at
different levels of seniority and the size of the severance benefit that might be most effective to
maintain the morale of management and avoid claims of improper dismissal in a period of
business contraction. We need not address whether the adoption of one or two policies
concerning compensation design would constitute an impermissible abandonment by a board of
its responsibility to manage a corporation, because the Proposal obviously seeks to
comprehensively and indefimitely tie the Board’s hands in respect of management compensation
issues. Moreover, the fact that the Board would retain significant discretion in regard to certain
compensation decisions, such as for example, setting annual base salaries, is not inconsistent
with the fact that the Proposal would severely constrain the Board’s judgment in respect of a
wide array of important matters. It is not far fetched to imagine many circumstances in which
the Board might conclude, in the exercise of its fiduciary duties, that actions inconsistent with
the Proposal should be undertaken. See C4, Inc. v. AFSCME Employees Pension Plan, 953 A.2d
227, 238 (Del. 2008) (finding that it was sufficient if scenarios existed in which adhering to the
proposed by-law provision could cause the directors to breach their fiduciary duty in violation of
Delaware law). For example, the Board might conclude that it would be more effective as a
retention incentive, and less costly, to promise to pay a senior executive a supplemental pension
that did not vest to any extent unless the executive remained employed through at least age 65,
than it would be to offer any other type of retention incentive that might be permissible under the
Proposal.

The fact that the Proposal merely urges the Board to adopt the policies being
proposed, and does not ask stockholders to vote to mandate those policies, does not avoid the
foregoing defect. The Staff has stated that it will not recommend enforcement action in the event
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a company excludes a precatory proposal to adopt a corporate by-law pursuant to Rule 14a-
8(i)(2) where the proposal, if implemented, would violate state law. See MeadWestvaco Corp
(avail. Feb. 27, 2005). It follows that the fact that the Proposal urges the implementation of
certain policies, instead of urging the adoption of a corporate by-law, is a distinction without a
difference. In both cases, implementation of the proposal by a board could also be reversed by
the board.

A long line of New York cases involving limitations on director discretion to
manage corporate affairs as provided in Section 701 of the BCL supports our view. See Marnson
v. Curtis, 119 N.E. 559 (N.Y. 1918); McQuade v. Stoneham, 189 N.E. 234, 237 (N.Y. 1934)
(“We are constrained by authority to hold that a contract is illegal and void so far as it prechudes
the board of directors, at the risk of incurring legal liability, from changing officers, salaries or
policies or retaining individuals in office, except by consent of the contracting parties.”); Gazda
v. Kolinski, 91 A.D.2d 860, 861 (N.Y. Sup. Ct. 1982) (“Insofar as the shareholders’ agreement
provides that there may be no increase of salaries without unanimous shareholders’ approval, it
is void and unenforceable. The agreement, no matter how construed, violates the statutory
mandate that the business of the corporation shall be managed by the board of directors.”
(citations omitted)); Torvec, Inc. v. CXO on the Go of Delaware, LLC,38 AD.3d 1175 (N.Y.
Sup. Ct. 2007); see also Section 620(b) of the BCL (stating that a provision in the certificate of
incorporation approved by holders of record of all outstanding shares as to control of directors
may be valid}.

The implementation of the Proposal would severely constrain the Board in
carrying out its duties and responsibilities as expressly set forth in, and in contravention of, the
BCL and the laws of the State of New York, and the Proposal may therefore be excluded
pursuant to Rule 14a-8(i)(2).

4. The Proposal Attempts To Address Compensation Of The Entire Workforce, Without
Regard To Dilution.

In Staff Legal Bulletin No. 14A (avail. Jul. 12, 2002), the Staff indicated that,
with respect to proposals that focused on equity compensation plans that may be used to
compensate senior executive officers, directors and the general workforce and that did not
address the dilutive effect of the equity grants, a company may rely on Rule 14a-8(i)(7) to omit
the proposal from its proxy materials. That Rule generally permits a company to exclude
proposals relating to “the company’s ordinary business operations.” Unlike the other
components of the Proposal, the element requiring “that a majority of long-term compensation be
awarded in the form of performance-vested equity instruments, such as performance shares or
performance-vested restricted shares™ is not expressly limited to senior executives. Since this
component is not limited to the Company’s senior executives and does not attempt to address the
dilutive effect of any equity grants pursuant to proposed long-term compensation plan, the
Company may omit the Proposal from its 2009 Proxy Materials pursuant to Rule 14a-8(i)(7).

*® % ¥ & *
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For the foregoing reasons, the Company believes it may properly exclude the
Proposal from the 2009 Proxy Materials. Accordingly, the Company respectfully requests that
the Staff not recommend enforcement action if the Company omits the Proposal from its 2009
Proxy Materials. If the Staff does not concur with the Company’s position, we would appreciate
an opportunity to confer with the Staff concerning this matter prior to the issuance of a Rule 14a-
8 response. In accordance with Rule 14a-8(j), by copy of this letter and its attachments, the
Proponent is being notified of the Company’s intention to omit the Proposal from the 2009 Proxy
Materials. The Proponent is requested to copy the undersigned on any response it may choose to
make to the Staff. .

If you have any questions or need any further information, please call the
undersigned at 212-225-2920.

Enclosures |

cc:  C. Thomas Keegel, Teamsters General Fund
Carol Schwartz, Esq.
Harold E. Schwartz, Esq.
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JAMES P. HOFFA C. THOMAS KEEGEL
General President General Secretary- Ireasurer
25 Lotisiana Avenue, NW J02 6524 6800

Washington, DC 20001 . Waw,TRamsier org

November 12, 2008

BY FACSIMILE: 212.640.0135

BY UPS GROUND

: i
Mr. Stephen P. Norman, Corporate Secretary - .
American Express Company i0v o
200 Vesey Street £ Y

New York. NY 10285
Dear Mr. Norman:

I hereby submit the following resolution on behalf of the Teamsters General
Fund, in accordance with SEC Rule 14a-8, to be presented at the Company's 2009
Annual Meeting.

The General Fund has owned 2,610 shares of American Express Company
continuously for at least onc year and intends to comtinue to own at least this
amount through the date of the annual meeting, Enclosed is relevant proof of
ownership. '

Any written communication should be sent to the above address via U.S.
Postal Service, UPS, or DHL, as the Teamsters have a policy of accepting only
union delivery. If you have any questions about this proposal, please direct them
to Jamie Carroll of the Capital Strategies Department at (202) 624-8990.

Smcerely,

C. Thomas Keegel

General Secretary-Treasurer
CTKljc
Enclosures




A% AMAI'I(.:GAMATED

INovember 12% 2008

Mr Stephen P Norman
Comporate Secretary
American Fxpress {‘ompany
200 Vesey Street

New York NY 10285

Re: American Express Company. — € usip # 025816109
Pear Mr Norman

Amalgamated Bank is the recund owner of 2.6.0 shares of common stock tihe “Shan
at Amencan b apress Company . beneficially owned by the international Brotherhood ot
teamsters General Fund. The shares are held by Amalgamated Bank 19 the Depository
Trast Company in our participant Es8ALOME Mmorsnoud] Na7marnational Brothethoed ol
‘Teamsters Genern) Fund has held the shares continupusly since 11/401/07 and wuends o
hold the shares throuxh the shareholders meeuny

If you have any questions or need anything further, please do nor hesitate to call rwe
(217 895-497; )

Very truly yours.,

N b *“L—".
( r s
rn! / I Y A
[ Yugh A Scou
st Vice Presidem
Amalgamated Bank

(
Jam ¢ Camuit

278 nih AVENUIE | NEW YORM NY 10001 ] 212-:58-6200 t www amalgsmetedbank com
-




RESOLVED: In the event that American Express Company
{(“Company™) participates in the Troubled Asset Relief Program (“TARP") of
the Economic Emergency Stabilization Act of 2008 (“Stabilization Act”) and
receives an infusion of capital from the United States Treaswy, Company
shareholders urge the Board of Directors and its compensation committee to
implement the following set of executive compensation reforms that impose
important limitations on senior executive compensation;

e A limit on senior executive target annual incentive compensation
(bonus) to an amount no greater than one times the cxocuuve s
annual salary,

- e A requirement that a majority of long-term compensation be awarded
in the form of performance-vested equity instruments, such as
performance shares or performance-vested restricted shares; -

» A freeze on new stock option awards to senior executives, unless the
options are indexed to peer group performance so that relative, not
absolute, future stock price improvements are rewarded;

e A strong equity retention requirement mandating that senior
executives hold for the full term of their employment at least 75% of
the shares of stock obtained through equity awards; ‘

» A prohibition on accelerated vesting for all unvested equity awards
held by senior executives:

o A limit on all senior executive severance payments to an amount no
greater than one, times the executive’s annual salary; and,

» A freeze on senior executives’ accrual of retirement benefits under
any supplemental executive retirement plan (SERP) maintained by the
Company for the benefit of senior executives.

SUPPORTING STATEMENT: Many Company shareholders are
experiencing serious financial losses related to the problems afflicting our
nation’s credit markets and economy. The Company’s financial and stock
price performance has been challenged by these credit market events and their
impact on the nation’s economy. The Company’s participation in the
Stabilization Act’s TARP is the result of these broad capital market problems
and decisions made by Company senior executives.

Generous executive compensation plans that produce ever-escaiating levels of
executive compensation unjustified by corporate performance levels are major
factors undermining investor confidence in the markets and corporate
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leadership. Establishing renewed investor confidence in the markets and
corporate leadership is a critical challenge. Congress enacted executive
compensation requirements for those companics participating in the
Stabilization Act’'s TARP. Unfortunately, we belicve those executive
compensation restrictions fail to adequately address the serious shortcomings
of many executive compensation plans. This proposal calls for a set of more
rigorous cxecutive compensation reforms that we belicve will significantly
improve the pay-for-performance features of the Company’s plan and help
restore investor confidence. Should existing employment agreements with
Company senior executives limit the Board’s ability to implement any of
these reforms, the Board and its compensation committee is urged to
implement the proposed reforms to the greatest extent possible. At this
critically important time for the Company and our nation’s economy, the
benefits afforded the Company from participation in the TARP justify these
more demanding executive compensation reforms.

We urge sharcholders to vote FOR this proposal.
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November 24, 2008 ’

Intemational Brotherhood of Teamsters

25 Louisiana Avenue, NW

Washington, DC 20001

Attn: Jamie Carroll '
Capital Strategies Depariment

Re: Your Rule 14a-8 Resolution

Ladies and Gentlemen:

On November 13, 2008, we received your letter, dated November 12, 2008, which included your
Rule 14a-8 Resolution tor the 2009 Annual Shareholders Meeting of American Express

Company.

Pursuant to Rule 14a-8(c) under the Securities Exchange Act, a shareholder may submit no more
thau one proposal to a company for a particular stockholders’ meeting. We believe that you have
submitted seven separate proposals, even though they would all be conditioned on the same one
event, participation by the Company in the Troubled Asset Relief Program (“TARP"™). The
seven proposals are:

1
2)

3)

ol

6}

one, a limit on senior executive target annual incentive compensation (bonus) to an
amount no greater than one times the executive’s annual salary;

two, a requirement that a majonty of long-term compensation be awarded in the form
of performance-vested equity instruments, such as performance shares or
performance-vested resiricted shares,

three, that 1there be a freeze on new stock option awards to senior executives, unless
the opuons are indexed to peer group performance so that relative, not absolute,
future stock price improvements are rewarded;

four, that semor executives be mandated (o hold for the full term of their employment
at least 75% of the shares of stock obtained through equity awards:

five, that accelerated vesting be prohibited for all unvested equity awards hetd by
Senior execulives;

six, that senior executive severance payment shall be limited to an amount no greater
than one times annual salary, and




We ask that you correct this procedural deficiency, which you can do by nurrowing your
submission to contain ne more than one proposal for consideration by the shareholders and re-
submitting such proposal,

In order to comply with Rule 14a-8([}, your respense to this letter must be postmarked, or
transrnined electronically, no later than 14 calendar days from the date you receive this letter.

Sincerely,

Coiad V. Cehus

Carol V. Schwartz
Senior Assistant Secrel

cc: Stephen P. Norman  +
Corparate Secretary




“UPS Quantum View"
<suto-notify@ups.coms

11/25/2008 03:55 AM

Please respond Lo
auto-notify@ups.com

To Pauline C Williams-Grenslay/ AMERICORP/AEXP@AMEX
cc

Subject UPS Delivery Notification, Tracking Number
1Z21R77V0196937608

**+Do not reply to this e-mail. UPS and American Express Travel Services will not receive
your reply. '

At the request of American Express Trave! Services, this notice alerts you that the
shipment listed below bas been delivered.

Important Delivery Information

Delivery Date / Time: 25-November.2008 /9:21 AM

Delivery Location: OFFICE
Signed by: JACKSON

Shipment Detail

Ship To:

Mr. Jamie Carroll

Int'l Brothcrhood of Teamsters
25 LOUISIANA AVE NW
WASHINGTON

DC

20001

uUs



