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Re: AT&T Inc. veledifyn FLETELL

Incoming letter dated December 17, 2008

Dear Mr. Wilson:

This is in response to your letter dated December 17,2008 concerning the
shareholder proposal submitted to AT&T by Nick Rossi. We also have received a letter
on the proponent’s behalf dated January 1, 2009. Our response is attached to the .
enclosed photocopy of your correspondence. By doing this, we avoid having to recite or
summarize the facts set forth in the correspondence. Copies of all of the correspondence
also will be provided to the proponent. ‘

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding sharcholder
proposals.

Sincerely,
PROCESSED
MAR 2 2009 Isiéﬁe; rl;cbigpée;sml
Enclosures THOMSON REYTERS

ce: John Chevedden

~*F|SMA & OMB Memorandem M-07-16"




February 2, 2009

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  AT&T Inc.
Incoming letter dated December 17, 2008

The proposal requests that the board take the steps necessary to adopt a bylaw to
provide for an independent lead director and further provides that the “standard of
independence would be the standard set by the Council of Institutional Investors which is
simply an independent director is a person whose directorship constitutes his or her only
connectlon to the oorporatzon_” .

There appears to be some basis for your view that AT&T may exclude the
proposal under rule 14a-8(i)(3). Accordingly, we will not recommend enforcement
action to the Commission if AT&T omits the proposal from its proxy materials in
reliance on rule 142-8(i)(3). In reaching this position, we have not found it necessary to
address the alternative basis for omission upon which AT&T relies.

Sincerely,

Jay Knight
Attorney-Adviser



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the nile by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
" in support of its intention to exclude the proposals from the Company’s.proxy matenals as well.
as a.ny information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerming alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to

-Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the

.proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have against
the company in court, should the management omit the proposal from the company’s proxy
material, .




JOHN CHEVEDDEN
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‘Office of Chief Counsel -
Division of Corporation Finance :

Securities and Exchange Commission

100 F Street, NE

Washington, DC 20549

#1 AT&T Inc, (T)

Shareholder Position on Company No-Action Request
Rule 14a-8 Proposal by Nick Rossi

Independent Lead Director

LadmandGentlemen,

This is the first response to the company December 17, 2008 no actlonrequwtregm‘dmgthlsnﬂe
14a-8 proposal with the followmg text (emphasis added)

3 - Independent Lead Director
Resolved, Shareholders request that our Board take the steps -necessary to adopt a
bylaw to require that our company have an independent lead director whenever
possible with clearly delineated duties, elected by and from the independent board
members, to be expected to serve for more than one continuous year, unless our
company at that time has an independent board chairman. The standard of
independence would be the standard set by the Council of Institutional Investors
which is simply an independent director is a person whose directorship
constitutes his or her only connection to the corporation.

The dlearly delineated duties at a minimum would include:
» Presiding at all meetings of the board at which the chairman is not present
including :
executive sessions of the independent directors
* Serving as liaison hetween the chairman and the mdependent directors.
* Approving information sent to the board.
+ Approving meeting agendas for the board.
* Approving meeting schedules to assure that there is sufﬁcient time for discussion
of all agenda items.
* Having the authority to call mestings of the independent directors.
» Being available for consultation and direct communication, if requested by major
shareholders.

Inan apparext mpmfmonai game-playing incident the company initially forwardsd an illegible
outside opinion and now has provided a legible outside opinion:
— Forwarded Message

From: ° ..risma & oMB Memorandum M-07-16"
Date: Fn, 19 vec 2008 10:59:14 -0800




To: "WILSON, PAUL M (Legal)" <PW2209@attcom>
Cc: "shareholderproposals@sec.gov” <shareholderproposals@sec.gov>
Subject: No Action Request AT&T (T) Nick Rossi, Independent Lead Director

Mr. Wilson, P[ease emall before the weekend a legible copy (as an aftachment) of the

.. outside opinion regarding Nick Rossis proposal. -
It also appears that the Securities and Exchange Commission received an illegible copy

of the rule 14a-8 proposal.
Sincerely,
. John Chevedden

¢C:

. Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission

Regarding the corpany (i)(2) objection the outside opinion cites only the lifted text from 8 Del.
C. § 141(d) that is emphasized below. Thus the company appears intent on hiding the
Ny ‘mu'oductorytmctmatleadstothetextthattheommdeopmwnhkes. _

The company provides only the below emphasized text of 8 Del. C. § 141(d):

(d) The directors of any corporatron organized under this chapter may, by the cestificate
of incorporation or by an initial bylaw, or by a bylaw adopted by a vote of the
stockholders, be divided into 1, 2 or 3 classes; the term of office of those of the first
class to expire at the first annual meeting held after such classification becomes

~ effective; of the second class 1 year thereafter; of the third class 2 years thereafter; and
at each annual election held after such classification becomes effective, directors shall
be chosen for a full term, as the case may be, to succeed those whose terms expire.
The certificate of incorporation or bylaw provision dividing the directors into classes may
authorize the board of directors to assign members of the board already in office to such
classes at the time such classification becomes effective. The certificate of
incorporation may confer upon holders of any class or series of stock the right to
elect 1 or more directors who shall serve for such term, and have such voting
powers as shall be stated in the certiflcate of Incorporation. The terms of office
and voting powers of the directors elected separately by the holders of any class

. or serles of stock may be greater than or less than those of any othsr director or
class of directors. In addition, the certificate of incorporation may confer upon 1
or more directors, whether or not elected separately by the holders of any class.
or series of stock, voting powers gredter than orless than those of other
diractors. Any such provision conferring greater or lesser voting power shall -
apply fo voting In any committee or subcommittee, unless otherwise provided in
the certificate of Incorporation or bylaws. H the certificate of incorporation
provides that 1 or more directors shall have more or iess than 1 vote per director
on any matter, every reference in this chapter to a majority or other proportion of
the directors shall refer to a majority or other propartion of the votes of the
directors.

: Itxsnotciearthaiﬂlechosenwordshftsdfromsml C. § 141(d) have the same meaning as in
the stand-alone context provided by the company. Plus the companydom not now have a
classified board.




Additionally the company and outside opinion do not address whether the Certificate of
Incorporation can be changed in order to negate even the possibly that a default provision could
apply. The following text from the rule 14a-8 proposal would allow the board to do so
(emphasis added): '

“Shareholders request that our Board fake the steps necessary to adopt a bylaw to require that -
our company have an independent 1ead director ...”

-The company (i)(3) objections are directed at the text of the proposal which gives the Council of

Institutional Investors definition of an independent director. The company unrealistically claims
that there should be a long definition of certain trivial exceptions noted in this Council of
Institutional Investors definition in a rule. 142-8 proposal that is limited to a mere 500-werds and
approximately 200-words are already devoted to the resolved statement to address in part any
objection that the company might have that the duties of the independent lead director are
incomplete.

‘The company essentially claims that no standard of independence could be mentioned in the nile

14a-8 proposal unless such standard was not subject to change.

The company essentially claims that it is material to address trivial exceptions. The company
also essentially demands that any definition in a rule 14a-8 proposal must address differences in
comparison to another definition on the same topic — all within 500-words. And if the proponent
provided this the company could then consistently demand a comparison of the company

‘practice to one or both of the independence definitions.

The company failed to note that the Council of Institutional Investors definition included in this

‘'very proposal was missing from the proposals in Schering-Plough Corp. (March 7, 2008) and

JPMorgan Chase & Co. (March 5, 2008):

“The standard of independence would be the standard set by the Council of Institutional
Investors which is simply an independent director is a person whose directorship constitites his
or her-only connection to the corporation.” .

The company also failed to note that in the company-cited PG&E Corporation (March 7, 2008),
which included the same CII definition as this proposal, that PG&E in fact published the

- proposal in its 2008 definitive proxy. The attached exhibit shows that PG&E acknowledged that

it failed to provide the shareholder party with a copy of its no action request and PG&E then
withdrew its no action request.

- For these reasons it is requested that the staff find that this resolution cannot be omitted from the

company proxy. Itis also respectfully requested that the shareholder have the last opportunity to
submit material in support of including this proposal — since the company had the first

opportunity.

Sincerely,-

‘% ohn Chevedden
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[T: Rule 14a-8 Proposal, October 21, 2008]

3 - Independent Lead Director :
lemsmmoldmrequoaﬂmOWBoudmmemnmwywadomabthm
require that our company have an independent lead director whenever possible with clearly
delineated duties, elected by and from the independent board members, to be expected to serve
for more than one continuous year, unless our company at that time has an independent board
chairman. The standard of independence would be the standard set by the Council of
Institutional Investors which is simply an independent director is a person whose directorship
constitutes his or her only connection to the corporation.

The clearly delineated duties at a minimum would include:
Prw&ngataﬂmoehngsoftheboardatwhchthcchmrmanlsnotprescnt, including
executive sessions of the independent directors.
-Sermgashmsmmeenthechammmdthemdependemdnwbrs
« Approving information sent to the board.
« Approving meeting agendas for the board.
Appmwngmeeungschedulwmasmmethatthaemmﬁimentumefmd:scusmonofaﬂ
agenda items.
« Having the authority to call meetings of the independent directors. _
Bmgavaﬂableforoonsﬂtahonandd:rectcommnmcahon, if requested by major -
shareholders.

Statement of Nick Rossi
A key purpose of the Independent Lead Director is to protect shareholders’ interests by providing
. independent oversight of management, including our CEO. An Independent Lead Director with
clearly delineated duties can promote greater management aooomtab:]xty to shareholders and
lead to a more objective evaluation of our CEO.

A key purpose of the Independent Lead Director is to protect shareholders' interests by providing
independent oversight of management, mcluding our CEQ. An Independent Lead Director with
clearly delineated duties can promote greater management accountability to shareholders and
lead to a more objective evaluation of our CEO.

An Independent Lead Director should be selected primarily based on his qualifications as a Lead
Director, and not simply default to the Director who has another designation on our Board.
Additionally an Independent Lead Director should not be rotated out of this position each year
just as he or she is gaining valuable Lead Director experience,

It is particularly important to consider an independent Lead Director now because we currently

. we do not have an independent Board Chairman. Mr. Randall Stephenson serves as Board
Chairman and as CEO. An independent Lead Director is one step to protect shareholders’
interests when we do not have an independent Board Chairman,

Please encourage our board to respond positively to this proposal and establish a Lead Director
to protect shareholders' interests:
Independent Lead Director -
Yeson 3

Notes:




Nick ROSSi, “**FISMA & OMB Mamorandum M-07-16*** sponsom this proposél'

The above format is requested for publication without re-editing, re-formatting or elimination of
text, including beginning and concluding text, unless prior agreement is reached. - Itis
respectfully requested that this proposal be proofread before it is published in the definitive
proxytoensmeﬂmtthemﬁegntyofthambmﬂndfomatwmphmdmthepmxymaimal&
Please advise if there is any typographical question.

Please note that the title of the proposal is part of the argument in favor of the proposal. In the
interest of clarity and to avoid confusion the title of this and each other ballot item is requested to
be consistent throughout all the proxy materials.

The company is requested to assign a proposal number (represented by “3” above) based on the
chronological order in which proposals are submitted. The requested designation of “3” or
higher numbgr allows for ratification of auditors to be item 2.

This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15,
2004 including:

- Accordingly, going forward, we believe that it would not be appropnate for companiesto .
exclude supporting statement language and/or an entire proposal in reliance on rule 14a-8(i)(3) in
the following circumstances:

-thecompanyobjectstofactualasserhonsbecausetheyarenots@ported, ' '
» the company objects to factual assertions that, while not materially false or misleading, may

be disputed or countered;

. thecompanyobjecmto factual assertions because those assertions may bemterpretedby

shareholders in a manner that is unfavorable to the company, its directors, or its officers;

and/or

« the company objects to statements because they represent the opinion of the shareholder

proponent or a referenced souroe, but the statements are not identified specifically as such.

See also: Sun Microsystems, Inc (July 21, 2005).

- Stock will be held until after the anmmlmeeungandiheproposa]willbepmentedattheannual
meeting. Please aclmowledgethlsproposal promptly by email.
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1934 Act/Rule 14a-8

December 17, 2008

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

100 F Street, N.E.

Washington, DC 20549

Re:  AT&T Inc. 2009 Annual Meeting
Stockholder Proposal of Nick Rossi

Ladies and Gentlemen:

This staternent and material enclosed herewith are submitted on behalf of AT&T Inc. (“AT&T”
or the “Company”) pursuant to Rule 14a-8(j} under the Securities Exchange Act of 1934, as
amended. On October 22, 2008, AT&T received a stockholder proposal and supporting

‘statement (the “Proposal™) submitted by Nick Rossi for inclusion in AT&T’s 2009 proxy

materials. A copy of the Proposa! and related correspondence is attached hereto as Annex A.
For the reasons stated below, AT&T intends to omit the Proposal from its 2009 proxy materials.

Pursuant to Rule 14a-8(j), enclosed are six copies of this letter and the attachments. The
proponent has requested that all communications be directed to John Chevedden. Accordingly. a
copy of this letter and the attachments is being mailed concurrently to Mr. Chevedden as notice
of AT&T's intention to omit the Proposal from its 2009 proxy materials.

The Proposal calls for adoption of a bylaw requiring that AT&T have an independent lead
director, with the applicable standard of independence being the standard set by the Council of
Institutional Investors (“CII™), as follows:



U.S. Securities and Exchange Commission
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December 17, 2008

Resolved, Shareholders request that our Board take the steps necessary to adopt a bylaw
to require that our company have an independent lead director whenever possible with
clearly delineated duties, elected by and from the independent board members, to be
expected to serve for more than one continuous year, unless our company at that time has
an independent board chairman. The standard of independence would be the standard set
by the Council of Institutional Investors which is simply an independent director is a
person whose directorship constitutes his or her only connection to the corporation.

AT&T believes that the Proposal may be omitted from its 2009 proxy materials pursuant to Rule
14a-8(i)(2) because implementing it would violate Delaware law, pursuant to Rule 14a-8(i)(3)
because it is materially false and misleading, and pursuant to Rule 14a-8(i)(3) because it is vague
and indefinite.

The Proposal may be excluded from AT &T’s 2009 proxy materials pursuant to Rule 14a-
8(i)(2) because it would cause AT&T to violate Delaware law.

The Proposal would cause AT&T, a Delaware corporation, to violate the Delaware General
Corporation Law because a bylaw giving independent directors greater voting rights than non-
independent directors conflicts with AT&T’s certificate of incorporation. Rule 14a-8(i)(2)
provides that a proposal may be excluded if it would, if implemented, cause the company to
violate any state, federal, or foreign law to which it is subject. Under Delaware law, the default
rule is that each director is entitled to one vote on each matter that is submitted for board action.
The default rule may be modified, but only through the certificate of incorporation, not through a
bylaw or any other means. AT&T’s certificate of incorporation does not modify the default rule.
Therefore, under AT&T’s certificate of incorporation, each of AT&T’s directors is entitled to
one vote on each matter submitted for board action.

The Proposal conflicts with the default rule because the Proposal does not permit non-
independent directors to elect the lead independent director. Furthermore, the Proposal
specifically requests the board to adopt a bylaw. Under Delaware law, however, the default rule
can be modified only through the certificate of incorporation and not through a bylaw. Moreover;
a bylaw that conflicts with the certificate of incorporation is invalid. For these reasons, the
Proposal, if implemented, would cause AT&T to violate Delaware law.

ATE&T has obtained a legal opinion from the Delaware law firm of Richards, Layton & Finger
supporting this position, a copy of which is attached hereto as Annex B. The opinion states, in
relevant part:

Because the bylaw contemplated by the Proposal would conflict with the default
rule, applicable by virtue of the Certificate of Incorporation, that each director shall be
entitled to one vote on each matter submitted for board action, such bylaw would be void.

Because these issues are discussed at length in the opinion, that discussion is incorporated in this
letter and will not be repeated here.
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In AT&T Inc, (February 7, 2006), the Staff concurred that a proposal calling for the board to
adopt cumulative voting by means of a bylaw or long-term policy was excludable under Rule
14a-8(i)(2) because Delaware law permits cumulative voting only if it is authorized in the
certificate of incorporation and AT&T’s certificate of incorporation does not authorize
cumulative voting. Similarly, the Proposal is invalid under Delaware law because the bylaw
called for by the Proposal conflicts with AT&T’s certificate of incorporation, under which each
director is entitled to one vote on each matter submitted for board action. Therefore, we believe
that the Proposal may be omitted from AT&T’s 2009 proxy materials pursuant to Rule 14a-

8(iX(2).

The Proposal may be excluded from AT&T’s 2009 proxy materials pursuant to Rule 14a-
8(i)(3) because it is materially false and misleading.

The Proposal is materially false and misleading because it misrepresents the CII independence
standard. Rule 14a-8(i)(3) provides that a company may omit a proposal from its proxy statement
if the proposal is contrary to any of the Commission’s proxy rules, including Rule 14a-9, which
prohibits materially false or misleading statements in proxy soliciting materials. Staff Legal -
Bulletin No. 14B (September 15, 2004) confirms that Rule 14a-8(i)(3) permits a company to
exclude a proposal or supporting statement if, among other things, the company demonstrates
objectively that it is materially false or misleading.

The Proposal describes the CII independence standard as follows:

... which is simply an independent director is a person whose directorship constitutes his
or her only connection to the corporation.

By contrast, Part 7, “Independent Director Definition,” of the CII Corporate Governance Policies
is attached hereto as Annex C. Section 7.2, “Basic Definition of an Independent Director,” is as
follows:

An independent director is someone whose only nontrivial professional, familial or
Jfinancial connection to the corporation, its chairman, CEO or any other executive officer
is his or her directorship. Stated most simply, an independent director is a person whose
directorship constitutes his or her only connection to the corporation.

The Proposal’s description fails to capture several key features of this definition. First, the CII
standard permits directors to have trivial connections to the corporation in addition to their
directorships, whereas the Proposal describes the CII standard as not permitting any other
connections. Section 7.3 of the CII Corporate Governance Policies, “Guidelines for Assessing
Director Independence,” contains eight bright-line tests for determining whether a director is
independent, and allows for numerous connections with the corporation that would not disqualify
a director from being independent. To take one example, under Section 7.3a, a director who is a
former CEO of the corporation is not disqualified if the director served as CEO more than five
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years ago. The Proposal is false and misleading because it does not indicate to stockholders that
these sorts of connections are permitted under the CII standard.

Second, the Proposal describes the CII standard as taking into account only a director’s
connections with the corporation. The CII definition, however, refers explicitly to a director’s
connections with the corporation’s “chairman, CEO or any other executive officer” in addition to
the corporation itself. Moreover, the fina! paragraph of Part 7 of the CII Corporate Governance
Policies contains the following:

The Council also believes that it is important to discuss relationships between directors
on the same board which may threaten either director’s independence. A director’s
objectivity as to the best interests of the shareowners is of utmost importance and
connections between directors outside the corporation may threaten such objectivity and
promote inappropriate voting blocks. As a result, directors must evaluate all of their
relationships with each other to determine whether the director is deemed independent.

This language indicates that under the CH definition connections with other directors may also
disqualify a director from being independent. Therefore, whereas the Proposal refers only to
connections between a director and the corporation itself, the CII standard actually covers
connections between a director and the corporation’s chairman, CEO and any other executive
officer, and the other directors, as well as the corporation itself.

In summary, the Proposal misrepresents the CII independence standard in two different ways:
First, the Proposal describes the CII independence standard as being more restrictive than it
really is because it suggests that the standard prohibits directors from having any connections
with the corporation other than their directorships, whereas the standard in fact permits trivial
connections. Second, the Proposal describes the CII independence standard as being less
restrictive than it really is because it suggests that the standard takes into account only
relationships with the corporation itself, whereas the standard in fact takes into account
relationships with the corporation’s executive officers and other directors, as well as
relationships with the corporation itself. Moreover, because the CII independence standard is an
essential element of the Proposal, the description of the standard is a material factor in a
stockholder’s decision to vote for or against the Proposal. Therefore, we believe that the Proposal
is materially false and misleading and may be omitted from AT&T’s 2009 proxy materials
pursuant to Rule 14a-8(1)(3).

The Proposal may be excluded from AT&T’s 2009 proxy materials pursuant to Rule 14a-
8(i)(3) because it is vague and indefinite.

The Proposal is vague and indefinite under Rule 14a-8(i)(3) because it does not adequately
describe the CII independence standard and because it does not specify which version of the CII
independence standard is applicable. Rule 14a-8(i)(3) provides that a company may omit a
proposal from its proxy statement if the proposal is contrary to any of the Commission’s proxy
rules, including Rule 14a-9, which prohibits materially false or misleading statements in proxy
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soliciting rnaterials. Staff Legal Bulletin No. 14B (September 15, 2004) confirms that Rule 14a-
8(i)(3) permits a company 0 exclude a proposal if, among other things, it is so inherently vague
and indefinite that neither the stockholders voting on it, nor the Company in implementing it (if
adopted), would be able to determine with any reasonable certainty exactly what actions or
measures the proposal requires. Moreover, the Staff has noted that a proposal may be materially
misleading as vague and indefinite where “any action ultimately taken by the Company upon
implementation could be significantly different from the actions envisioned by shareholders
voting on the proposal.” See Fuqua Industries, Inc. (March 12, 1991).

By way of background, Mr. Chevedden, as proxy for various stockholders, submitted a
substantially similar proposal to various companies during the last proxy season. In at least three
cases, the Staff concurred that this proposal could be omitted under Rule 14a-8(i)(3) as vague
and indefinite because it specified the CII standard as the applicable standard of independence
but failed to describe the CII standard or specify a particular version of it. See PG&E
Corporation (March 7, 2008), Schering-Plough Corporation (March 7, 2008) and JPMorgan
Chase & Co. (March 5, 2008). This season, in an effort to provide a description of the CII
independence standard, Mr. Chevedden has added to the Proposal the words “which is simply an
independent director is a person whose directorship constitutes his or her only connection to the
corporation.” However, as discussed below, we do not believe that the addition of this language
remedies the Proposal’s defects.

The Proposal does not describe the CII standard adequately enough to allow stockholders to
know what they are being asked to approve. As a company listed on the New York Stock
Exchange (“NYSE”), AT&T applies the NYSE independence standard in determining whether
its directors are independent, in addition to certain of its own independence standards. Because
the Proposal would require AT&T to adopt the CII independence standard, it is important that
stockholders be able to compare the two standards. However, the Proposal does not provide
sufficient detail to allow AT&T’s stockholders to do so. For example, although the general rule
under the NYSE standard is that directors have no material relationship with the company other
than their directorships, Rule 303A.02(b) of the NYSE Listed Company Manual contains five
bright-line tests for determining independence, which allow for various immaterial relationships.
The Proposal, however, does not provide sufficient detail to allow stockholders to determine
whether the CII standard contains any bright-lines tests, or whether it permits immaterial
relationships or imposes an absolute bar on relationships other than directorships. As a result,
stockholders cannot determine whether the CII standard that they are being asked to approve is
the same as AT&T s existing independence standard or different.

The Proposal is also vague and indefinite because it does not specify which version of the CII
independence standard is to be adopted. As indicated on the CII website, “The corporate
governance policies of the Council of Institutional Investors are a living document that is
constantly reviewed and updated.” Therefore, even if the Proposal adequately described the CII
standard, since that standard changes over time, stockholders do not know whether they are
voting on the standard as it existed at the time that the Proposal was submitted, or at the time of
the annual meeting, or at the time that the proposed bylaw would be adopted (if approved).
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The Proposal does not describe the CII independence standard in sufficient detail to allow
stockholders to understand the substantive provisions of the standard or to compare it with
AT&T’s existing independence standard. Moreover, the Proposal does not specify which version
of the standard applies. As a result, neither AT&T nor its stockholders can determine exactly
what the Proposal requires. Therefore, we believe that the Proposal may be omitted from
AT&T’s 2009 proxy materials pursuant to Rule 14a-8(i)(3) as vague and indefinite.

* * *

For the reasons discussed above, we believe that the Proposal may be omitted from AT&T's
2009 proxy materials. Please acknowledge receipt of this letter by date-stamping and returning
the extra enclosed copy of this letter in the enclosed self-addressed envelope.

Sincerely,
Paul M. Wilson
General Attomey

Enclosures

cc: John Chevedden
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San Antonio, TX

Mr. Randall L. Stephenson 0CT 22 2008
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175 E Houston RECEIVED

San Antonio, TX 78205

Rule 14a-8 Proposal
Dear Mr. Stephenson,

This Rule 14a-8 proposal is respectfully submitted in support of the long-term performance of
our company. This proposal is for the next annual shareholder meeting. Rule 14a-8
requirements are Intended to be met including the continuous ownership of the required stock
vajue unti afler the date of the respective shareholder meeting and the preseatation of this
proposal at the annual meeting. This submitted format, with the shareholder-supplied emphasis,
is intended to be used for definitive proxy publication. This is the proxy for John Chevedden
and/or his designee to act on my behalf regarding this Rule 14a-8 proposal for the forthcoming
shareholder meeting before, during and after the forthcoming sharcholder meeting. Please direct
all future communications to John Chevedden-risua s oms Memorsndum M-07-16

+~EISMA & OMB Mamerandum M-07-16
to facilitate promipt communications and in order that it will be verifiable that communications
have been sent.

Your consideration and the consideration of the Board of Directors is appreciated in suppart of
the long-term performance of our company. Please acknowledge receipt of this proposal

promptly by email.

Sincerely, :

Sl fors, o) ¢/od

cc: Ann Effinger Meuleman
Corporate Sceretary

PH: 210 821-4105

FX: 210 151.2071

FX: 210-351.3467
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[T: Rule 14a-8 Proposal, October 21, 20U8]
3 - Independent Lead Director

Resolved, Shareholders request thut our Bourd take the steps necessary to adopt a bylaw to
require that our company have an independent lead director whenever possible with ciearly
delineated duties, elected by and from the independent hnard members, to be expected to serve
for more than one continuous year, unless our company st that time has an independent board
chairman. The standard of independence would be the standard set by the Council of :
Institutional Investors which is simply an independent director is a person whose directorship
constitutes his or her only connection to the corporation.

The clearly delineated duties at 2 minimum would include:
» Presiding at all mectings of the board at which the chairman ig not present, including
exccutive sessions of the independent directors,
« Serving as liaison between the chairman and the independent directors.
* Approving information sent to the board.
* Approving meeting agendas for the board.
. Approvmg meeting schedules to assure that there is sutficient time for dnscussion of all
agenda items,
« Having the authority to call mectings of the indcpondent directors.
. Bcu':‘g available for consultation and direct communication, if requested by major
shareholders.

Statement of Nick Rossi
A key purpose of the Independent Lead Director is to protect sharcholders' interests by providing
independent oversight of management, including our CEQ. An Independent Lead Director with
clearly delineated duties can promote greater management accountability to sharcholders and
lead to @ more objective evaluation of our CEO.

A key purpose of the Independent Lead Director is to protect shareholders' interests by providing
independent oversight of management, including our CEQ. An Independent Lead Director with
clearly delineated duties can promote greater management accountability to sharcholders and
lead to a more objective evaluation of our CEO.

An Independent Lead Director should be selected primarily based on his qualifications as a Lcad
Director, and not simply default to the Director who hag another designation on our Board.
Additionally an Independent Lead Director should not be rotated out of this position each year
Jjust as he or she is gaining valuable Lead Director experience.

Tt is particularly important to consider an independent Lead Dircctor pow because we currently
we do not have an independent Board Chairman. Mr, Randall Swephiensvn serves as Board
Chairman and as CEQ. An independent Lead Director is one step to protect shareholders
interests when we do not have an independent Board Chairman,

Please encourage our beard to respond pasitively to this proposal and establish a Lead Director

to protect shareholders” interests:
Independent Lead Director -
Yeson3

Notes:
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Nick Rossi. “=FISMA & OMB Memorandum M-07-16°" sponsored this proposal.

The above format is requested for publication without rc-cditing, ro-formatting or elimination of
text, including beginning and concluding text, unless prior agreement is reached. Itis
respectfully raquestad that this proposal he proofread before it is published in the definitive
proxy to ensure that the integrity of the submitted format is replicated in the proxy materials.
Pleasc advisc if there is any typographical question.

Please note that the title of the proposal is part of the argument in favor of the proposal. In the
‘interest of clarity and 10 avoid confusion the tide of thiy and vuch viher ballot item is requested to

be consistent throughout all the proxy materials.

The company is requested to assign a proposal number (represented by “3” above) based on the
chronological order in which proposals are submitted. The requested designation of “3” or
higher number allows for ratification of auditors to be item 2.

This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15,
2004 including:

Accordingly, going forward, we believe that it would not be appropriate for companies to
exclude supporting statement language and/or an eatire proposal in reliance on rule 14a-8(i)(3) in
the following circumstances:

. » the company objects to factual essertions because they arc not supported, '
» the company objects to factual assertions that, while not materially false or misleading, may
be disputed or countered; ’

+ the company objects to factual assertions because thoss assertions may be interpreted by
sharcholders in & manner that i3 unfavorable to the compuny, its directors, or its officers;
and/or

+ the company objects to statements because they represent the opinion of the shareholder
proponent or a referenced source, but the statements are not identified specifically as such.

See also: Sun Microsystems, Inc. (July 21, 2005).

Stock will be held untii after the annual mecting and the proposal will be presented at tho annual
meeting. Please acknowledge this proposal promptly by email.




Paul M. Wilson

s General Attorney
S’ AT&T Inc.
v., at&t ' 208 S. Akard St.. Room 3000.17
Dallas, Texas 75202
Ph. (214) 464-5566
October 23, 2008
Via UPS
John Chevedden

**FISMA & OMB Memorandum M-07-16°

Dear Mr. Chevedden:

On October 22, 2008, we received a letter dated October 6, 2008, from Nick Rossi
submitting a stockholder proposal for inclusion in the proxy materials for AT&T Inc.'s 2009
annual meeting. As instructed in the letter, we are directing our correspondence to you as proxy
for Mr. Rossi. We are currently reviewing the proposal to determine if it is appropriate for
inclusion.

Under the rules of the Securities and Exchange Commission ("SEC"), in order to be
eligible to submit a stockholder proposal, a stockholder must: (a) be the record or beneficial
owner of at least $2,000 in market value of shares of AT&T Inc. common stock at the time a
proposal is submitted and (b} have continuously owned these shares for at least one year prior to

submitting the proposal.

Mr. Rossi’s name does not appear in our records as a registered stockholder. Therefore,
in accordance with SEC rules, you must submit to us a written statement from the record holder
of the shares (usually a broker or bank) verifying that, at the time the proposal was submitted, the
requisite number of shares were continuocusly held for at least one year. You must provide the
required documentation no later than 14 days from your receipt of this letter.

Please note that if you or your qualified representative does not present the proposal at the
annual meeting, it will not be voted upon. The date and location of the annual meeting will be

provided to you at a later date.

Sincerely, .

Gt
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All quantities continue to bo held without interruption In Nick RossP's account as of the date of this

Nick Rassl deposited the following certificates to his Morgan Staniey transfar on death eccount
*FISMA & OMB Memorendum M-ODREthE respective dates:

April 2 2008
1000 shares HSBC HOLDINGS PLC SPON ADR NEW 8.125%

1,000 shares Hubbell ing A

1,000 shares Gunuine Ports Co,

528 shares General Motors Corp.

500 shares Behisham Stas! Com. Joumnal out)

1,000 Baker Hughes inc.

1,652 shares Fortune Brands iac., reccived 388 ACCO Brands Corp. ~ spun off from Fortuns
Brands on 8-18-2005

1.852 shares Galaher Group PLC ADR, company bought out, eliminated this hokiing

452 shares Bank of America Corp. bought an addional 248 shares on 11-26-2003

~2 for 1 apiit 8-27-2004 now owna 1,400 shares

‘ m@a&:f Fair LP Dap Unitg

1,663 shares Daimler-Chrysier AG

July 9 2002

1,000 shares UST Inc.

1,000 shares Teppoo Partnerg LP

2,000 shares Service Comp. Intt -

S%",,"‘““ Maytag Corp, bought by Whintpool Corp. 4-4-2008, now owns 95 shares Whiripoo|

1,000 shares UiL Holdings Corm., 5 for 3 spiit on 7-3-2008

New gwnis 1,866 shares

1,000 shares Pium Creek Timber Co. inc, RE

600 shares 3M Company (spit 9-26-2003)

500 shares Terva Nitrégen Co LP Com Unit

fLro?o n&am UG! Comp. New, 3 for 2 sl 4-1-2003, received 1,500 shares UG 5-24-2008 for2
sp

-Now owns 3,000 shares . -

580 shares Scottish Power PLC ADR, reorganization recetved .793 for 1, owned 480 shares

Rendtich Power B1.C, purchased by Iberdrals, now owng 347 Ibarrrola SA Spon ADR

1
rnmmmmdundcumoﬁemdmmmgnswky&a. Incorporsted, member SIPC
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600 shares PGAE Com.

1,000 shares Unilever PLC (New) ADS, 5-24.2008 8 for 5 spiit

New owng 1,800 shares Unilevar PLC (New) ADS

7,533 shores ServicaMaster Co., company wes purchasad for cash, aliminating position
$ 1,054 shares SBC commurications, renamed ATAT

90 shares Neenan Papar ine. Spun off from Kimberty Clark 11-30-2004

%Egg 18, 2002
shares Marsthon i Co, 6/18/07 stock spiit 2 for 1 spif now awns 600 sharas

10.000 par valums Bond 6.50% dus 8-1-2008, sold 6-10-2004, eliminatad this hoiding
1,000 shares Bristo Myss Squibb Co., 500 shares Sristol Myerg Squibb Co. was purchased on
May 21, 2003. 500 shares Bristo) Myers Squibb Co. was purchasad April 21, 2004,

rehased 8207, sold 1000 shares of Bristol Myers

Squibb Co sold 8/19/07, now owns 2,000 shares of Sristo] Myers Squibd Co,
The fallowing deposits enrior purchases as noted were made:

Aagon NV ADR
Deposited 5-10-2002; 1,436 shares

Reinvested Dividends 8-13-2003. 57 shares

Reinvested Dividenda 142007 33 shares
Reinvested Dividends 5-23.2008" 48 shares
-Now owns 1,856 shares
800 shares of Meroh & Co, purchesed 10-8-2004
1&00 shares Schering Plough, 500 sharos purchased 10.4-2002 and 500 shares purchased 3-6-
2003
égg:m: Dynegy inc. {Holding Co.) Ciass A purchased 12-10.2004, Now Dynegy inc Del
800 shares Safrsy Ina. Com. New ptrohased 1-6-2005
900 shares Pfizer Inc. purchased 1-18-2008 .
300 sharas HSHC Holdings PLC Spon ADR Naw purchased 3-28-20085, edditonal 500 shares
purchased en 4-21-2005
-Now owns 1,000 shares

All quantities continue to be heid In Nick's account a6 of the data of thig lattar,

Finencial Advisor

2
lnvestments and services sre offerad thivugh Morgen Stanley & Co. Incomarsted, member SIPC




Annex B

Legal Opinion of Richards, Layton & Finger




RICHARDS
JAYTON &
FINGER

December 11, 2008

ATE&T Inc.
175 E. Houston
San Antonio, TX 78205

Re:  Stockholder Proposal Submitted by Nick Rossi

Ladies and Gentlemen:

We have acted as special Delaware counsel to AT&T Inc., a Delaware corporation
(the "Company"), in connection with a proposal {the "Proposal") submitted by Nick Rossi (the
"Proponent”) that the Proponent intends o present at the Company's 2009 annual meeting of
stockholders (the "Annual Meeting"). In this connection, you have requested our opinion as to a
certain matter under the General Corporation Law of the State of Delaware (the "General

Corporation Law™").

For the purpose of rendering our opinion as expressed herein, we have been
furnished and have reviewed the following documents:

(i) the Restated Certificate of Incorporation of the Company, as filed with the
Secretary of State of the State of Delaware on July 28, 2006 (the "Certificate of Incorporation");

(ii)  the Bylaws of the Company, as amended (the "Bylaws"); and
(iti)  the Proposal and the supporting statement thereto.

With respect to the foregoing documents, we have assumed: (a) the genuineness
of all signatures, and the incumbency, authority, legal right and power and legal capacity under
all applicable laws and regulations, of each of the officers and other persons and entities signing
or whose signatures appear upon each of said documents as or on behalf of the parties thereto;
{b) the conformity to authentic originals of all documents submitied to us as certified,
conformed, photostatic, electronic or other copies; and (c) that the foregoing documents, in the
forms submitted to us for our review, have not been and will not be altered or amended in any
respect material to our opinion as expressed herein. For the purpose of rendering our opinion as
cxpressed herein, we have not reviewed any document other than the documents set forth above,
and, except as set forth in this opinion, we assume there exists no provision of any such other
document that bears upon or is inconsistent with our opinion as expressed herein. We have
conducted no independent factual investigation of our own, but rather have relied solely upon the

One Rodney Square @ 920 North King Street 8 Wilmington, (4 19801 & Phone: 302-651 -7700 @ Fax: 302-651-7701

www.ilf.com [
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foregoing documents, the statements and information set forth therein, and the additional matters
recited or assumed herein, all of which we assume to be true, complete and accurate in all

material respects.

The Proposal

The Proposal reads as follows:

Resolved, Sharcholders request that our Board take the steps
necessary to adopt a bylaw to require that our company have an
independent lead director. whenever possible with clearly
delineated duties, elected by and from the independent board
members, to be expected to serve for more than one continuous
year, unless our company at that time has an independent board
chairman. The standard of independence would be the standard set
by the Council of Institutional Investors which is simply an
independent director is a person whose directorship constitutes his
or her only connection to the corporation.

Discussion

You have asked our opinion as to whether implementation of the Proposal wouid
violate Delaware law. For the reasons set forth below, in our opinion, implementation of the
Proposal by the Company would violate the General Corporation Law.

The Proposal requests that the Board of Directors of the Company (the "Board™)
"take the steps necessary” to adopt a bylaw requiring the Company to "have an independent lead
director,” and specifies that such director shall be "clected by and from the independent board
members.” Thus, the Proposal would require the Company, through the Bylaws, to provide
"independent board members” with greater voting rights than non-independent board members
with respect to the appointment of the "independent lead director.” Notably, the Proposal does
not indicate that non-independent board members are expected to abstain from voting on the
appointment of the independent lead director, but instead purporis to disenfranchise those
directors with respect to the matter. As a result of this provision, for the reasons set forth below,
the Proposal, if implemented, would violate Delaware law.

Under Delaware law, the default rule is that directors are entitied to one vote on
each matter submitted for board action. See 8 Del. C. § 141(b); Insituform of North America,
Inc. v. Chandler, 534 A.2d 257, 265-66 (Del. 1987) (cmphasis added) ("In the absence of
certificate provisions providing otherwise . . . cach director has a single vote on_each matter that
occasions board action.”). Section 141(d) of the General Corporation Law addresses the manner
in which directors- may be given grcater or lesser voting rights than other directors. That

subsection provides:
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The certificate of incorporation may confer upon holders of any
class or series of stock the right to elect 1 or more directors who
shall serve for such term, and have such voting powers as shall be
stated in the certificate of incorporation. The terms of office and
voting powers of the directors elected separately by the holders of
any class or series of stock may be greater than or less than those
of any other director or class of directors. In _addition, the

certificate of incorporation may confer upon 1 or more directors,
whether or not elected separately by the holders of any class or
series of stock, voting powers greater than or less than those of
other directors. Any such provision conferring greater or lesser
voting power shall apply to voting in any committee or
subcommittee, unless otherwise provided in the certificate of
incorporation or bylaws. If the certificate of incorporation provides
that 1 or more directors shall have more or less than 1 vote per
director on any matter, every reference in this chapter to a majority
or other proportion of the directors shall refer to a2 majority or other
proportion of the votes of the directors.

8 Del. C. § 141(d) (emphasis added). Thus, Section 141(d) of the General Corporation Law
provides that the certificate of incorporation of 2 Delaware corporation may provide specified
directors with voting powers greater or lesser than those of other directors. But any modification
of the voting powers of specified directors vis-a-vis their counterparts on the board may only be
effected through the certificate of incorporation, and may not be effected through any other
means, including a bylaw provision or board-adopted policy. See Carmody v. Toll Bros., Inc,,
723 A.2d 1180, 1191 (Del, Ch. 1998). In Carmody, the Delaware Court of Chancery invalidated
a provision in a stockholder rights plan that purported to give directors different voting rights
since "[albsent express language in the charter, nothing in Delaware law suggests that some
directors of a public corporation may be created less equal than other directors.” Id.; cf. 18A
Am. Jur, 2d Corporations § 855 (2007) ("Under a statute allowing the modification of the general
rule in the certificate of incorporation, neither a corporation’s bylaws nor a subscription
agreement can be utilized to deprive record shareholders of the right to vote as provided by the

statute,").

The Delaware courts have repeatedly held that where the General Corporation
Law provides that a particular type of voting or governance mechanism may be implemented by
a certificate of incorporation provision and does not specify some other means of
implementation, the exclusive means of implementing such mechanism is by a provision of the
certificate of incorporation. For example, Section 228 of the General Corporation Law provides
that stockholders may act by written consent "[u]nless otherwise provided in the certificate of

incorporation." 8 Del. C. § 228(a). in Datapoint Corp. v. Plaza Securitics Co., 496 A.2d 1031
{Del. 1985), the Delaware Supreme Court held that a bylaw provision that purported to fimit
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stockholder action by written consent was invalid, on the grounds that such a provision would
only be effective if included in the certificate of incorporation. The Court stated:

This appeal by Datapoint Corporation from an order of the Court
of Chancery, preliminarily enjoining its enforcement of a bylaw
adopted by Datapoint's board of directors, presents an issue of first
impression in Delaware: whether a bylaw designed to limit the
taking of corporate action by written shareholder consent in lieu of
a stockholders' meeting conflicts with 8 Del. C. § 228, and thereby
is invalid. The Court of Chancery ruled that Datapoint's bylaw was
unenforceable because its provisions were in direct conflict with
the power conferred upon shareholders by 8 Del. C. § 228. We
agree and affirm.

Id. at 1032-33 (footnotes omitted).

Similarly, Section 141(a) of the General Corporation Law provides that Delaware
corporations "shall be managed by or under the direction of a board of directors, except as may
be otherwise provided in this chapter or in its certificate of incorporation.” 8 Del. C. § 141(a).
Thus, Section 141(a) requires that any limitation on the board's managerial authority be set forth
in a corporation's certificate of incorporation (unless set forth in another provision in the General
Corporation Law). In Quicktum Design Sys.. Inc. v, Shapiro, 721 A.2d 1281 (Del. 1998), the
Delaware Supreme Court invalidated a provision in a rights plan which restricted the ability of a
future board of directors of Quickturn Design Systems ("Quickturn”) to exercise its managerial
duties under Section [41(a) on the basis that the contested provision was not contained in
Quickturn’'s certificate of incorporation. The Court stated:

The Quickturn certificate of incorporation contains no provision
purporting to limit the authority of the board in any way. The
[contested provision], however, would prevent a newly elected
board of directors from completely discharging its fundamental
management duties to the corporation and its stockholders for six
months. Therefore, we hold that the ... [contested provision] is
invalid under Section 141(a).

1d. at 1291-92 (emphasis in original). Thus, where a specific govermnance or voting mechanism
may only be implemented by a certificate of incorporation provision, a corporate bylaw, policy
or other agreement is ineffective under Delaware law to implement the mechanism.

The Centificate of Incorporation presently does not provide for specified directors
to have voting powers greater or lesser than those of other directors. Implementation of the
Proposal, however, would require the Board to adopt a bylaw that would give “independent
board members" greater voting rights than non-independent board members with respect to the
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appointment of the independent lead director. Thus, the bylaw contemplated by the Proposal, if
implemented, would conflict with the rule under Delaware law, as applicable by virtue of the
Certificate of Incorporation (which does not alter the default rule), that each of the Company's
directors is entitled to one vote on each matter submitted to the Board.'

Because the bylaw contemplated by the Proposal would conflict with the default
rule, applicable by virtue of the Centificate of Incorporation, that each director shall be entitled to
one vote on each matter submitted for board action, such bylaw would be void. Under Delaware
law, a bylaw may not be inconsistent with law, nor may it conflict with a provision of the
certificate of incorporation. 8 Del. C. § 109(b) ("The bylaws may contain any provision, not
. inconsistent with law or with the certificate of incorporation. . . ."). Indeed, "[w]here a by-law
provision is in conflict with a provision of the charter, the by-law provision is a ‘nullity.™

Centaur Partners, IV v. National Intergroup, Inc., 582 A.2d 923, 929 (Del. 1990). Moreover, a
bylaw that conflicts with applicable law is void. See Frantz Mfg. Co. v. EAC Indus., 501 A.2d

401, 407 (Del. 1985) (stating that "(a] bylaw that is inconsistent with any statute or rule of
common law . . . is void"). In our opinion, to the extent the bylaw contemplated by the Proposal
alters the default rule, applicable by virtue of the Certificate of Incorporation, that each director
is entitled to one vote on each matter submitted for action by the Board, it is void.

We note that the addition of the language "take steps necessary” to the Proposal
does not change the fact that the implementation of the Proposal would cause the Company to
violate Delaware law. The SEC has previously taken a no-action position with respect to
requests under Rule 14a-8(i)(2) to exclude proposals that the board "take steps necessary” (or
take similar action) to amend the corporation's governing instruments, where the implementation -
of the proposal would cause the corporation to violate state law. See Bank of America
Corporation, SEC No-Action letter (Feb. 2, 2005) (stockholder proposal requesting that the

' We note that the Company's Corporate Governance Guidelines (the "Guidelines™)
provide that “[e]xecutive sessions shall be chaired by a Director (the “Lead Director"), who shall
be sclected by the non-management Directors from among the Committee Chairpersons ...."
Section 12, AT&T, Inc. Corporate Governance Guidelines. Unlike the Proposal, the Guidelines
do not purport to disenfranchise any particular directors in a legally binding manner. Rather, the
Guidelines "set forth a common set of expectations as to how the Board should perform its
functions.” I[d. But see UniSuper Lid. v. News Corp,, 2005 WL 3529317 (Del. Ch. Dec. 20,
2005). In UniSuper, the Court held that a board of directors could agree, by adopting a hoard
policy and promising not to subsequently revoke the policy, to submit the final decision whether
to adopt a stockholder rights plan to a vote of the corporation’s stockholders. The board's
voluntary agreement to contractually limit its discretion in UniSuper, however, is distinguishable
from the instant case. The Proposal, if adopted by the stockhoiders and implemented, would
result in stockholders divesting certain members of the Board of their statutory power to vote on
matters submitted for board action, rather than the Board itself agreeing to abide by a set of
expectations regarding its internal operations. '
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board take the "necessary steps” to amend the company's goverming instruments excludable
under Rule 14a-8(i)(2) because implementation would violate state law); SBC Communications .
Inc., SEC No-Action letter (Dec. 16, 2004) (stockholder proposal requesting that the board take
the "necessary steps” to amend the company's governing instruments excludable under Rule 14a-
8(i)(2) because implementation of the proposal would cause the company to violate state law);
The Allstate Corporation, SEC No-Action letter (Feb. 3, 2005) (stockholder proposal requesting
that the board “"take the necessary steps™ to amend the company's governing instruments
excludable under Rule 14a-8(i)(2) because implementation of the proposal would cause the

company to violate state law).
Conclusion

Based upon and subject to the foregoing, and subject to the limitations stated
herein, it is our opinion that the Proposal, if adopted by the stockholders and implemented by the
Board, would be invalid under the General Corporation Law.,

The foregoing opinion is limited to the General Corporation Law. We have not
considered and express no opinion on any other laws or the laws of any other state or
jurisdiction, including federal laws regulating securities or any other federal laws, or the rules
and regulations of stock exchanges or of any other regulatory body.

The foregoing opinion is rendered solely for your benefit in connection with the
matters addressed herein. We understand that you may furnish a copy of this opinion letter to the
SEC in connection with the matters addressed herein and that you may refer to it in your proxy
statement for the Annual Meeting, and we consent to your doing so. Except as stated in this
paragraph, this opinion letter may not be furnished or quoted to, nor may the foregoing opinion
be relied upon by, any other person or entity for any purpose without our prior written consent,

Very truly yours,

Cohtnds, haoy Bes-Jeugos A1

WF/IMZ
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The Council of Institutional Investors
Corporate Governance Policies

CONTENTS:
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Introduction
The Board of Directors
Shareowner Voting Rights

winer Meetin

Exegutive Compensation
Director Compensation
Independent Director Definition

1. Introduction
1.1  Nature and Purpose of the Council’s Corporate Governance Policies

1.2
1.3
14
15
1.6
1.7
18

1.1

12

L3

Federal and State Law Compliance

Disclosed Governance Policies and Ethics Code
Accountability to Shareowners

Shareowner Participation

Business Practices and Corporate Citizenship
Governance Practices at Public and Private Companies
Reincorporation

Nature and Purpose of the Council’s Corporate Governance Policies: Council policies neither
bind members nor corporations. They are designed to provide guidelines that the Council has
found to be appropriate in most situations.

Feders] and State Law Compliance: The Council expects that corporations will comply with all
applicable federal and state laws and regulations and stock exchange listing standards.

Disclosed Governance Policies and Ethics Code: The Council believes every company should
have written disclosed governance procedures and policies, an ethics code that applies to all
employees and directors, and provisions for its strict enforcement. The Council posts its corporate
governance policies on its web site (www.cii.org); it hopes corporate boards will meet or exceed
these standards and adopt similarly appropriate additiona! policies to best protect shareowners’ '
interests. }

! At the February 2006 meeting of the Council's Policies Committee, it was decided that Council policies should use the term
“shareowrier” instead of “shareholder,” reflecting the Council's belief that the former term is 2 better descriptor.



The Council strongly supports this concept and advocates that companies adopt
censervative interpretations of approval requirements when confronted with choices. (For
example, this may include material amendments to the plan).

6.5 Performance-based Compensation: While the Council is a strong advocate of performance-based
concepts in executive compensation, we do not support performance measures in director
compensation. Performance-based compensation for directors has significant potential to conflict
with the director’s primary role as an independent representative of shareowners.

6.6 Perquisites: Aside from meeting-related expenses such as air-fare, hotel accommodations and
modest travel/accident insurance, the Council believes that directors should reccive no other
perquisites. Health, life and other forms of insurance, matching grants to charities, financial
planning, automobile allowances and other similar perquisites cross the line as benefits offered to
employees. The Council believes that charitable awards programs are an unnecessary benefit;
directors interested in posthumous donations can do so on their own via estate planning. Infrequent
token gifts of modest value are not considered perquisites.

6.7 Repricing and Exchange Programs: The Council believes that under no circumstances should
directors participate in or be eligible for repricing or exchange programs.

6.8 Employment Contracts, Severance and Change-of-control Payments: Non-employee directors
should not be eligible to receive any change-in-control payments or severance arrangements of any
kind.

6.9 Retirement Arrangements

6.9a  Retirement Benefits: Since non-employee directors are elected representatives of
shareowners and not company employees, they should not be offered retirement benefits
such as defined benefit plans or deferred stock awards nor should they be entitled to
special post-retirement perquisites.

690  Deferred Compensation Plans: The Council does not object to allowing directors to
defer cash pay via a deferred compensation plan for directors. However, the Council
believes that such investment alternatives offered under deferred compensation plans for
directors should mirror those offered to employees in broad-based deferral plans, Non-
employee directors should not receive “sweeteners” for deferring cash payments into
company stock.

6.10 Disgorgement: Directors should be required to repay compensation to the company in the event of
malfeasance or a breach of fiduciary duty involving the director.

. Independent Director Definition

7.1 Intreduction
7.2  Basic Definition of an Independent Director
7.3 Guidelines for Assessing Director Independence
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7.2

7.3

Introduction: Members of the Council of Institutional Investors believe that the promulgation of a
narrowly drawn definition of an independent director {coupled with a policy specifying that at least
two-thirds of board members and all members of the audit, compensation and nominating
committees should meet this standard) is in the corporation’s and all shareowners' ongoing financial
interest because:

. Independence is critical to a properly functioning board,

. Certain clearly definable relationships pose a threat to a director’s unqualified independence
in a sufficient number of cases that they warrant advance identification;

. The effect of a conflict of interest on an individual director is likely to be almost impossible
to detect, either by shareowners or other board members; and

. While an across-the-board application of any definition to a large number of people will
inevitably miscategorize a few of them, this risk is sufficiently small that it is far outweighed
by the significant benefits,

The members of the Council recognize that independent directors do not invariably share a single
set of qualities that are not shared by non-independent directors. Consequemtly no clear rule can
unerringly describe and distinguish independent directors. However, the independence of the
director depends on all relationships the director has, including relationships between directors, that
may compromise the director’s objectivity and loyalty to shareowners. It is the obligation of the
directors to consider all relevant facts and circumstances, to determine whether a director is to be
considered independent.

The members of the Council approved the following basic definition of an independent director:

Basic Definition of an Independent Director: An independent director is someone whose only
nontrivial professional, familial or financial connection to the corporation, its chairman, CEQ or
any other executive officer is his or her directorship. Stated most simply, an independent director
is a person whose directorship constitutes his or her only connection to the corporation.

Guidelines for Assessing Director Independence: The notes that follow are supplied to give
added clarity and guidance in interpreting the specified relationships. A director will not be
considered independent if be or she:

73a Is, or in the past 5 years has been, or whose relative is, or in the past 5 years has been,
employed by the corporation or employed by or a director of an affiliate;

NOTES: An "affiliate" relationship is established if one entity either alone or pursuant to
an arrangement with one or more other persons, owns or has the power to vote more than
20 percent of the equity interest in another, unless some other person, either alone or
pursuant to an arrangement with one or more other persons, owns or has the power to vote
a greater percentage of the equity interest. For these purposes, joint venture partners and
general partners meet the definition of an affiliate, and officers and employees of joint
venture enterpriscs and general partniers are considered affiliated. A subsidiary is an
affiliate if it is at least 20 percent owned by the corporation.

Affiliates include predecessor companies. A "predecessor” is an entity that within the last
5 years was party to a “merger of equals” with the corporation or represented more than
50 percent of the corporation's sales or assets when such predecessor became part of the
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corporation.

“Relatives” include spouses, parents, children, step-children, siblings, mothers and
fathers-in-law, sons and daughters-in-law, brothers and sisters-in-law, aunts, uncles,
nieces, nephews and first cousins, and anyone sharing the director’s home.

7.3b  Is, orin the past 5 years has been, or whose relative is, or in the past 5 years has been, an
employee, director or greater-than-20-percent owner of a finm that is one of the
corporation's or its affiliate’s paid advisers or consultants or that receives revenue of at
least $50,000 for being a paid adviser or consultant to an executive officer of the
corporation;

NOTES: Advisers or consultants include, but are not limited to, law firms, auditors,
accountants, insurance companies and commercial/investment banks. For purposes of this
definition, an individual serving “‘of counsel” to a firm will be considered an employec of
that firm. _

The term "executive officer” includes the chief executive, operating, financial, legal and
accounting officers of a company. This includes the president, treasurer, secretary,
controller and any vice-president who is in charge of a principal business unit, division or
function (such as sales, administration or finance) or performs a major policymaking
function for the corporation.

7.3¢c Is, or in the past 5 years has been, or whose relative is, or in the past 5 years has been,
employed by or has had a 5 percent or greater ownership interest in a third-party that
provides payments to or receives payments from the corporation and either: (i) such
payments account for 1 percent of the third-party’s or 1 percent of the corporation’s
consolidated gross revenues in any single fiscal year; or (ii) if the third-partyisa
debtor or creditor of the corporation and the amount owed exceeds 1 percent of the
corporation’s or third party’s assets. Ownership means beneficial or record ownership,
not custodial ownership;

7.3d  Has, or in the past 5 years has had, or whose relative has paid or received more than
$50,000 in the past 5 years under, a personal contract with the corporation, an executive
officer or any affiliate of the corporation;

NOTES: Council members believe that even small personal contracts, no matter how
formulated, can threaten a director’s complete independence. This includes any
arrangement under which the director borrows or lends money to the corporation at rates
better (for the director) than those available to normal customers—even if no other
services from the director are specified in connection with this relationship;

7.3e  Is, orin the past 5 years has been, or whose relative is, or in the past 5 years has been, an
employee or director of a foundation, university or other non-profit organization that
receives significant grants or endowments from the corporation, one of its affiliates or its
executive officers or has been a direct beneficiary of any donations to such an
organization;

NOTES: A “significant grant or endowment” is the lesser of $100,000 or | percent of
total annual donations received by the organization.

7.3f Is, or in the past § years: has been, or whose relative is, or in the past 5 years has been, part
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of an interlocking directorate in which the CEO or other employee of the corporation
serves on the board of a third-party entity (for-profit or not-for-profit) employing the
director or such relative;

7.3g Has a relative who is, or in the past 5 years has been, an employee, a directorora 5
percent or greater owner of a third-party entity that is a significant competitor of the
corporation; or

7.3h  Isaparty to a voting trust, agreement or proxy giving his/her decision making poweras a
director to management except to the extent there is a fully disclosed and namrow voting
arrangement such as those which are customary between venture capitalists and
management regarding the venture capitalists’ board seats.

The foregoing describes relationships between directors and the corporation. The Council also
believes that it is important to discuss relationships between directors on the same board which may
threaten either director’s independence. A director’s objectivity as to the best interests of the
shareowners is of utmost importance and connections between directors outside the corporation
may threaten such objectivity and promote inappropriate voting blocks. As a result, directors must
evaluate all of their relationships with each other to determine whether the director is deemed
independent. The board of directors shall investigate and evaluate such relationships using the
care, skill, prudence and diligence that a prudent person acting in a like capacity would use.

(updated Oct. 7, 2008)

END
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